
I 


THE 





M 

I * I 


A Mf 





Former .i.avi^c -'e 

/ammu and Kashmir^ 

LAHORE SECTION 


WIT.H PARALLEL REFERENCES TO 

'(1) I. L. E. (1937) LAHORE (2) 39 PUNJAB LAW EBPORTEB 

(8) 38 OBIMINAL LAW JOURNAL (4) 166 to 172 INDIAN OASES 


CITATION ; A. I. B. 1937 LAHORE 


PUBLISHED BY 

V. V. CHITALEY, B. A., LL. B. 


ADVOCATE, HIGH OOUBT 
NAGPUR C. P. 

1937 




>(A// Rights Reserved) 



% 


TO 

THE LEGAL PROFESSION 
IN GEATEPDL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 

juammm 

Ac#. Mo \ n n 

)>«««(.\ 



FBIKTBD BT D. 0« BAKADB 
AT TEE ALL INDIA BEPOBTEB FBE8B 


BAOPUB. 



LAHORE HIGH COURT 

1937 


-- 

Chief Jnstioe; 

The Hon’ble Sir John Douglas Young, Kt., B.A. (Cantab), Bab-at-law, 

Puisne Judges: 

The Hon’ble Sir James Addison. Kt., M.A„ B.So., I. C. S. 
tf Mr. Bakshi Tek Chand, M.A., LL.B. 
a n John Coldstream, I. 0. S. 

■r n Jai Lai, B.B., B.A*, LL.B. 

n n Kunwar Dalip Singh, B.A., Bab-AT-LAW. 
n w J. H, Monroe, Bar-at-law, K, 0. 

H </ F. W. Skemp, I. 0, S. 

« M Mahadev Vishnu Bhide, B.A. (Bombay & Cantab), I. C. 
» « Mian Abdul Bashid, M.A. (Cantab), Bae-AT-LAW. 

u Khan Bahadur Din Mohammad, M.A,, LL.B. 
tt Mr. H. A. C. Blaoker, I, C. S. ' 

/■ r 

Advocate QenerAIs * 

Diwan Bam Lai, B.A. (Oxon), Bar-at-law. 

* 

Mr, Muhammad Monir, M.A,, LL.B. [Asstt), 


Assistant Legal Bemembranoers: 
Mr. Norman Edmunds, M.A., Bar-at-law. 
» Ohaudhri Nazir Hussain, B.A., LL.B. 


editorial committee 

DEWiK BeHEOTB a. 8 . MO 0.1™.... 

KE ??T JOmStai B: Bi.Law Meob... 0 P. GoTsrmn.nl, Nngpnr. 

Mr e’ VINAYAKA EAO. B.A., B.L., Advocate, Madras. 

Mb' V.’ V. OHITALEY, B.A., LL.B.. Advocate. Nagpur. 

EDITORIAL STAFF 

Mb B K. MANOHAE, B.A., LL.B., Advocate, Bombay (as.) and Nagpur. 

Mb S. G. GADGIL, b.a., ll.b.. Advocate, Bombay and Nagpur. 

Mb' G. B. JOSHI, b.a., ll.b.. Advocate, Nagpur. 

Mb D. D. DATAE, B.Sc., ll.b.. Advocate, Nagpur. 


REPORTERS 


Privy Council _ , 

DR. A. Majid, M.A.. hh. D., BAR-AT-liAW, London, 

Nath Mukerji, B.A., LL.B., Advocate. AUahabad. 

Bombay ^ 0. Joshi, m.a., ll.b., Advocate (o.s.), Bombay. 

Mr. B. D. Mehta, B.A., LL.B., Advocate, Bombay. 

Calo^ta^raph^iia ohandra Ghose, B.A.. B.L., Advocate, Calcutta. 
Mr. Monindra Nafch Mukerji, B. L., Advocate, Calcutta. 

Mr. Surajit Chandra Lahiri, M.A., B.L., Advocate, Calcutta. 
Mr. Baidyanath Banerji, M.A., B.L., Advocate, Calcutta. 

Mr. A. K. Bhattaoharjee, bar-AT-LAW, Calcutta. 


Mr. Amolak Ram Kapur, B.A. (hons.) Lli.B., Advocate, Lahore. 
Mr. Anant Ram Khosla, B.A. (hons.) IjL.B., Advocate, Lahore. 
Mr, Kedar Nath Chopra, B.so., LL.B., Advocate, Lahore. 

Madras ^ ^ . 

Mr. P. R. Srinivasa Iyengar, M.A., B.L., Advocate, Madras. 

Mr. N. Srinivasa Iyengar, M.A., B.L., Advocate, Madras. 

Mr. C. R. Krishna Rao, B.A., B.L., Advocate, Madras. 


Nagpur 

Mr, E. M. Joshi, M.A., BAR-AT-LAW, Nagpur, 

Mr, R. K. Manohar, B.A., LL.B., Advocate, Bombay (o.S.) and Nagpur. 


Oudh 

Mr. Surendra Nath Roy, M.A., LL.B., Advocate, Lucknow. 

Mr, G. C. Roy, B.A. (hons.) ll.b., Vakil, Lucknow. 

Patna 

Mr. Subal Chandra Muzumdar, M.A., B.L., Advocate, Patna. 

Mr. Laxmidhar Mahanty, B.A., B.L„ M.L.O., Vakil, Circuit Court, Outtaok. 
Mr. Jagat Bandhu Kar, B.A., B.L., Pleader, Circuit Court, Cuttack, 

Mr. Bishnudeo Narain Singh, M.L.O., Advocate, Patna. 

Peshawar 

Pandit Raghunath, B.A., LL.B., Vakil, Peshawar. 

Rangoon 

Mr. Sydney Loo-Nee, bar-at-law, m.h.r., Rangoon. 

Mr. K. 0. Sanyal, M.A., B.L., Advocate, Rangoon. 

Sind 

Mr, ]^nmatrai M, Eidnani, B.A., LL.B., Advocate, Karachi. 

Mr* K. Vaswani, M,A„ ll.b,, bar-at-LAW, Karachi. 


NOMINAL INDEX 


Abdal Karim y. Emperor 80 

Abdul Qadit y. Municipal Committee, 
Gujrat 310 

Abdul Qadit v. SIraj-ud-Ein 9 

Abdul Qayum y. Mohammad Fazal Azim 121 
*Abdul Bahman y. Haji Bashid Ahmad 182 
Achal 8ingh y. Girdhari Ease 529 

**Achhru Mai y. Balwant Singh 178 

Ahmad Mukhtar y. Haii Bam 758 

Ahman Shah Mohammad y. Emperor 243 
Akhtari Begum, Mt. y. Abdul Kashid 236 

Alam Khan y« Anjuman Imdad Bahmi 
Qarza 309 

Alam Sher y. Mt. Sat Bharai 640 

Ali Bakhsh y. Pit Bakhsh 936 

Ali Khan y. Amar Das 693 

'Alla Din y. Firm Kirpa Bam'Sundar Das 432 
*Allahabad Bank. Ltd. y. Rattan Lai 21 

Allahabad Bank Ltd., Lahore y. Baja 
Bam 67 

Allah Bakhsh y. Emperor 652 

Allah Bakhsh y. Sant Bam 68 

*Allah Ditta y. Emperor 620 

Alopi Prashad y. Mt. Gappi 151 

Amar Chand y. Nawab Din 629 

Amar Nath y. Bam Bakha 811 

*Amar Singh y. Deputy Commissioner, 
Gujranwala 748 

Amar Singh y. Emperor 746 

Amar Singh y. Shiy Dutt Eaur 890 

Amin Chand V. Firm Chuni LaLTulsi 
Bam 738 

Anant Bam y. Small Town Committee, 
Fundii 84 

* Anant Bam’Khem Chand y. Commis* 
sioner o( Income-tax. Lahore 880 

*Anjman Imdad Qarza Bahami Badndgan, 
Amritsar y. Mehar Din 931 

Anokh Singh v. Mt. Jal Eaur 542 

Arjan Singh y. Harbhajan Das 280 

Asa Bam-Ram Pat y. J. D. Pioton Clark 780 
Asmat Ullah y. Bahmat Ullah 320 

Ata Mohammad v. Abdul Rahman 676 

Ata Mohammad y. Madari 824 

’Attar Singh-Balram Singh Firmy.'Vishan 
Das-Prabh Das 545 

Aziz Begum, Mt. y. Emperor 689 

Babu Lai y. Siri Bam 712 

Babu Bam y. Mohammad All 303 

Bachint Singh y. Ganpat Bai 660 

' Baohna Singh y. Emperor 632 

•Badar Din y. Mt. Allah Bakhi 383 

Badar Zaman y. Amir Ullah 57 

Baga Singh y. Imam Din 285 

•Bahadur y. Mt. Nihal Eaur (FB) 451 

Bakhsh y. Azmat Ali 704 

Balbhadar Singh y. Shankar Das 211 

Balwant Singh y. Basant Eaur 448 

Balwant Singh y. Jagdish Saran 200 

Banarsi Dass & Sons v.Delhl Iron Syndicate 916 
*Banke Beharl Lai y. Oommr. of Income* 
tax, Punjab, North-West Frontier and 
Delhi Proyinces 878 

Banwari Lai y. Eundan Cloth Mills, Ltd, 527 
Barkat Ali y. Muncl. Committee, Gujrat 691 
Basheshat Nath y. Bldhi Chand 380 

Basheshai Nath Ehanna & Sons (Firm) 
y. Grindlay & Co., Ltd., Lahore 73 

Bashir Ahmad y. Bui Singh 777 

•Basso, Mt. y* Hatnam Singh 636 

Baunku y. 7amba 911 


••B. C. G. A. (Punjab), Ltd. y. Commis¬ 
sioner of Income-tax, Punjab, N. W. F. 


and Delhi Provinoes (FB) 338 

Bhagab Bam y. Angels Insurance Co., 
Ltd. Delhi 442 

Bhagat Bam y. Malkiat Singh 639 

•Bhag Mai v. Kishen Lai 441 

Bhai A6U Ram v. Bulaqi Das 500 

Bhai Waryam Singh v. Gurdwara Guru 
Gobind Singh 116 

Bir Bal y. Jiwan Singh 118 

Bisakha Singh v. Socha Singh 7 

Bishan Deyi, Mt. v. Jagat Singh 353 

Bishen Chand v. Bakhshish Singh 62 

Bishen Singh v. Pirthi Chand 193 

Brahm Das v. Tarlok Singh 273 

Brahm Nath v. Emperor 23 

Budh Singh y. Dittu 416 

*Buja Mal-Gainda Mai Firm v. Mukta Par- 
shad 464 

Chaman Lai y. Ali Muhammad 874 

••Chamarette, R. C. v. Mrs. P. E. Chama- 
rette 176 

Ghanan Das y. Ghulam Mohamad 861 

Chanda Singh y. Gandoo Mai 564 

Chanda Singh y. Prithi Singh 19 

Chand Eaur, Mt. y. Bhagwan Singh 612 

•Charjo, Mt. v. Dina Nath 196(2) 

*Chatar Bhuj y. Municipal Committee, 
Bhawani 262 

Chela Bam-Sant Ram Firm y. Official 
Becelyer 382 

Chetan Lai y. Jagat Prasad 174 

Chhittar y. Ude Singh 430 

Chiranji Lai and Sons, Delhi y. Commis¬ 
sioner of Inoome-tax, Punjab 445 

Dalip Singh y. Elshan Chand 34 

Dasaudhi Bam v. Ajmer Singh 580 

Das Mai y. Sundersingh 480 

•Daulat Bam y. Banal Lai 2 

Daulat Bam v. Sardai Khan 496 

Dayindar Singh y. Court of Wards of 
Lachhmi Devi Estate 736 

Deputy Gommr., Gujrat v, Allah Dad 408 
Deputy Commr., Jhang v. Budhu Ram(FB)38 
Deputy Oommi., Mlanwali y. Amir Khan 112 
Derajat Bank Ltd., Dera Ghazi Ehan y. 

Mt. Sardar Bibi 671 

•Des Raj v, Fazal Karim 204 

Devi Das y. Manohar Lai 323 

Deyidas y. Yaran Khan 656 

•Dawan Chand v. Pindi Dass 668 

’Dewan Chand y. Punjab and Eashm 
Bank, Ltd., Rawalpindi 220 

Dewan Singh y. Emperor 702 

Dewan Singh y. Mt. Santl 223 

Dewa Ram y. Emperor 486 

Dhalla y. Mt. Fateh Bibl 237 

Dhapan, Mt. v. Sri Ram 837 

Dial Singh y. Surain Singh 493 

Dillu y. Bam Ditta 696 

Din Mohammad y. D. B. Sethi 781 

District Board, Jhang y. Nanak Chand 819 
’Dittu Bam Idan y. Commissioner of 

Income-tax, Lahore 814 

Diwau Chand y. Gujranwala Sugar Mills 
Co. Ltd. 644 

*Diwan Chand y. Mohan Singh 242 

Diwan Chand Nirmal y. Bhagwan Chand 455 
Diwan Singh y. Natha Singh 463 

Dower, A.B. 7. Sohan Lai Anand 816 


Nominal Index, 1937 Lahoeb 


Drehan Khan v. Bahadat Khan 
Dnrffa Devi, Mt. v. Mathra Das 
Dwarka Dasa v. Municipal Committee 

Amritsar 

Emperor v. Dayal Singh 

, V. Qhani Shah 

-- M.. Bar.at-law, Lyallpur 

-- V. Nawab 

--V. Ptabhu 

V. Saifal 


125 

18 

493 

132 

131 

800 

463 

551 

700 


Faqir Muhammad v. Municipal Committee, 
Phillaur 

Fateh Din v. Mt. Hakim Bibl 
Fatima Blbi, Mt. v. Lall Din 
Fatima Sultan Mt. v. Nlaat All Khan 
Fatu V. Mt, Pall 
Fazal Din y. Obaran Das 
*Fazal Ilahi v. Guddar Shah 
Ganda Ram v. Shiva Nand'Ganeeh Das 
Ganda Ram v, Taj Din 
Ganesba v. Sadiq 
Ganga Ram v. Amar Natb 
•Ganga Ram*Balmokand v, Oommissioner 

oi Inooms'tax 

Ganga Ram*Balmokand v. Commlssionec 
of Inoome’tax, Punjab, N. W. F, and 
Delhi Provinces 

Ganpat Mal*Sundar Das Firm v. Firm 
Kher Singb-Balwant Singh & Co* 

•Gauba, K. L. v. Emperor 
General Relief Association Ltd*, Lahore T* 
Ganpat Ram Hlra Lai 
Gbulam Hussain v. Ida 
Ghulam Hussain v. Mahand 
Ghulam Mohammad v. Allah Bakhah 
Ghulam Mohammad v. Emperor 
Ghulam Mohammad v. Sadhu Bam 
Ghulam Mohammad v. Said Hussain 
Ghulam Muhammad v. Mt. Bakhtawaran 
*Ghulam Qadlr v. Emperor 
Ghulam Qadlr Khan v. Ghulam Hussain 
Gian Ohand v. Emperor 
Girdharl v. Bam Kala 
*Giidhari Lai v. Scales and Adams, Ltd, 
*Girdbari Lai v. Secretary of State 
••Goblnd V. Ram Lai 
Goblnd Bam v. Gurbax Singh 
Gopal Das v. Devi Das 
Gopal Das Parmanand v, Mul Raj 
•Gujar Mal'Kundanlal Firm v. Firm Paras 
Bam«8undar Lai 
Gulab Bano, Mt. t. Anjuman Imdad Bahmi 
Qarza 63 

Gulab Das v. Foja Singh 826 

Gumanl Shah v. Hukam Ohand 827 

Guranditta v. Mt. Jiwani 11 

*Guroharan Das v. Bam Bakha Mai 81 

Gurdial Singh v. Mt. Tej Kaur 742 

Gurdit Singh t. Mt. Man Kaur ' 90 

Gurdwara Parbandhak Committee v* Sar* 
dar Singh 483 

Gurdwara Parbhandhak Committee, 

Amritsar v. Tarlok Nath 824 

Gurmukh Singh y. Blsaldar Deva Singh 577 

Gyan Singh, v. Sajjada 249 

Hadz Muhammad Suleman y. Harl Bam 870 
Hakumat Rai y. Fateh All 68 

Hamid Ullah y. Hafiz Abdul Khallq 56 

Hans Baj y. Banarsl Lai 92 

Harbans Singh y, Kahla Singh 618 

Harbans Singh y. Municipal Committee, 
Amritsar 663 

Hardit Singh y. Mohindar Stngh 765 

**Harga]al Mai v. Md. Ata Elahl Khan 41 


110 

346 

606 

409 

257 

1 

757 

913 

97 

304 

721 


397 

631 

411 

761 

481 

677 

78 

802 

286 

816 

614 

619 

791 

899 

601 

566 

226 

420 

688 

738 

889 

608 


164 

602 

828 

497 

88 

829 

709 

697 

771 

146 


fv 


•Harl Ohand v. Dina Nath 
Har Indar Singh y. Shiv Bam 
Harlsh Chandat v. Mt. NankI 
-Harkishen Lai, In the matter of (SB) 
•Harnam Das v. Mangal Singh 
Harnamo, Mt. v. Dewa Siog^ 

Harnam Singh v, Doola Singh 
Harnam Singh y. Emperor 
Harnam v. Munol.. Committee. Jhelum 

Hashu v. Hakim Ali 

Hassan Mohammad y. Oo-operative Credit 
Society of Jurian 
Hasta Ismail v. Emperor 
Hayeli Ram v. Jagan Nath 
■•Haveli Shah-Sardarl Lai Firm v. Commis¬ 
sioner Income-tax 

•Hayat Khatun, Mt. y. Abdullah Khan 
Hazura Singh v. Mohindar Singh 
Heera, B. J. v. Commr. of Income-tax 
•Hem Rajv. Asa Bam 
Hidayat Ullah v. Mohammad All 
Hira Lai v. Mt. Fayazl Khanam 
Hlran Devi v. Ohanan Shah 
Hukam Singh y. Narinjan Singh 
Hukmi, Mt. y. Fouja Singh 
Husain Bakhsh y. Khuda Bakhsh 
Ibrahim v. Emperor 
Ibrahim v. Emperor „ , 

Id Mohammad y. Mirza Maqbul Hussain 

Ihsan Hahi v. Ata Ullah 
Ilaohin Bam v. Amir Ali 
Imam Bakhsh y. Emperor 
Inayal Ullah v. Kanshl Ram 
Inderwaii, Mt, y. Harl Ram 
lehar Das y. Bhana Mai 
Ishwar Datty, General Assurance Society, 

Ltd. 

Jagar Beg Jat y. Emperor 
Jagat Bam y. Misar Kharaiti Bam 
Jahana y. Emperor 
Jai Kishan y. Parmeshrl Das 
Jalal Din y. Sant Bam 
Jamadar Saltan y. Khushla 
Janl y. Abdul Karim 
Jaswant Lai y. Goyerdhan Lai 
Jati y. Girja Singh 
•Jati Khubi y. Matu 
Jawala Sahai y, Harl Ram*Balmokand 
Jhandu Mai y. Bulla Bam 
Jhangi Ram Boda Bam y. Collector, Dera 
Ghazi Khan 

Jhutha Bam y. Bam Sarup 
Jto, Mt. y. Nabi Bakhsh 
Jiwan Das y. Hira Das 
Jiwan Dass y. Peoples Bank of Northern 
India 

JodhSlnghy. BhagwanDas-Nanak Ohand: 404 
Jowahir Singb-Bunder Singh Firm y, 
Fleming Shaw & Co., Ltd., Amritsar 28 
Jowahir Singh-Bundar Singh Firm y. 
Fleming Shaw and Co. Ltd., Amritsar 
& Karachi 

Kahni Bam y. Molar 
Kalandar Shah y. Devi Das 
•Kanshi Bam y. Firm Gohra Shah-Hari 
Ohand 

Kanshl Ram v. Harl Bam 
Kanshl Ram y. Official Beceiyer, Camp* 
bellpur 762 

Kanwal Sbrl, Mt. y. Baba Lai 819 

•Kapoor, S. L. y. Emperor 647 

Karam Ali y. Shah Muhammad 706 

•Karam Ohand y. Bam Singh 665 

Karam Din y. Mohammad Din 71 


912 

693 

886 

436 
270 
699 

916 
256 
266 
111 
918 
934 
306 

86 

208 

717 

714 

688 

685 

662 

437 
318 
592 

346 

692 

892 

98 

471 

29 

664 

616 

804 

917 
668 
649 
633 

637 

60 

872 

311 

926 


851 

710 

16 

887 

87 


Nominal Index, 1937 Lahore 


7 


Karam Singh v. Khalratl Ram 686 

Karm-ul-NIsa, Mt. v. Barfraz Khan 349 
Kartar Singh v# OommiBsionec of Inoome* 
tax, Punjab, North*West Frontier and 
Delhi Provinces, Lahore 906 

Kartar Singh v. Khushi Mohammad 100 
Kartar Singh Bedi v. Dinga Singh 764 

Kesat Singh v. Joint Official Liquidators 
of Radhesham Beopar Oo., Ltd., Okara 61 
Keaar Singh v. Karam Ohand 263 

Kesat Singh v. Sant Ram 866 

•Keshav Ohander v. Sher Singh 930 

Kbadija Bibi, Mt. v. Hari Singh 130 

Khairan Mt. v. Raghbir Singh 860 

Khazan v. Emperor 793 

Khema Nand v. Knndan 806 

■Khuda Bakbsh v. Mohammad Bakhsh 769 
Khushi Muhammad v. Abdulla Khan 468 
,'Kidar Nath v. Bagh Singh 604 

Kinad Dev v, Partap Singh 146 

Kirpal Singh v. Oommissionener Income* 
tax, Lahore S05 

Kirpal Singh v. Oommr. of Income-tax 897 
Kirpal Singh v. Emperor 217 

Kishan Singh v. Sardar Ali 162 

Kishori Lai v. Khalt Din 288 

Kissl, Mt. V. Balwant Singh 667 

Kundan Lai v. Har Parshad 903 

Knndan Lai Munshi Ram v, Rugh 
Nandan Lai 494 

Laohhmi Devi, Mt. v. Uttam Ohand 
Kapur & Sons 272 

Lahori Singh v. Offioial Receiver, Sialkot 4 
■Lai Ohand v. Raman Shah 820 

Lai Ohand v. Vir Singh 634 

Lai Ohand Mehra v. Local Oommlttee 
Gurdwaras, Amritsar 106 

Lai Khan v. Offioial Receiver, Ferozepore 446 
Lai Singh v. Dhanu Mal*Jai Lai 631 

Lorind Ohand Firm v. Firm Lotind 
Ohand-Parma Nand 720 - 

Madho Parshad v. Kura 716 

'*Mahboob Ahmad v. Emperor (SB) 482 

Mahomed Ali v. Labh Singh 26 

Mahomed All v. L. Ram Dasa 113 

Mahomed Ali v. Mt, Anayat Bibl 469 

Mahomed Anwar v. Dial Ohand 239 

Mahomed Ailf v. Mohammad Ishaq 352 

Mahomed Aslam Khan v. Emperor 617 

•Mahomed Habib v, Emperor (SB) 844 

Mahomed Hassan v. Mt, Itar Nishan 798 

Mahomed Hayat Khan v. Khair Din 892 

■ Mahomed Ismail-Maula Bakhsh Firm v. 

Abdul Majid 259 

Mahomed Khan v. Adalat Khan 70 

Mahomed Khan v, Oo«operative Society, 
Khawaspur i 268 

Mahomed Raja v. Emperor 196 ( 1 ) 

Mahomed Rashid Ahmad v. Emperor 684 

Mahomed Saeed v. Punjab National Bank, 

Ltd. ggQ 

Mahomed Salabat v. Emperor 475 

Mai Ohand v. Offioial Receiver, Ferozepore 611 
■•Malik Feroze Din v. Malik Mobd. Din 694 

Mangal Dass v, Offioial Receiver 668 

Mangal Mai v. Small Town Oommlttee, 
Srigoblndpur 543 

Mangal Bam v Sat Deo 797 

**Mangal Singh V. Emperor 127 , 

Manna Singh v. Emperor 216 

Manohar Lai v. Mt. Hira Devi 336 

Marn v. Abdul Rahim 949 

Maiu V. Emperor 961 

Matto, Mt. V. Fattu 260-— 


•Matu V, Jatl 485 

Mehnga Dass v. Maya Singh 795 

Mebraj Begam, Mt. v. Din Mohammad 669 

Mehr Ohand v. Sain Gaman 94 

Meht Mohammad Khan v. Adalat Khan 425 

Mehtab v. Small Town Oommitte 0 ,Phalia 289 

Mela Ram v. Inayab Begam 847 

*Mela Ham-Shlb Dayal v. Commissioner of 
Income-tax, Punjab 308 

•Merchants Mohlni Flout Mills Oo, Ltd. 

V, Oommisslonet of Income-tax 876 

Mlhan Singh v. Ram Singh 483 

Milkha Singh v. Suba Singh 477 

•Miran Bakhsh v. Mohammad Akram 
Khan 167 

Mirza Mohammad Ashraf v. Emperor 101 

Mitba V. Bernal Dass 828 

•MIttar Ohand-Lakhmi Das v. Oommis* 
sioner of Income-tax, Lahore (SB) 172 
•Model Town Oo-operatlve Society, Ltd. v, 
Abu-nl-Asar Habz Jullundati 673 

•Mohammadi Begam, Mt. v. Ahsan Ahsan 
and Oo. 96 

Mohan Lal-Lakhmi Dass Firm v. Peoples 
Bank of Northern India, Ltd, 313 

•Mohan Singh-Kishen Ohand Firm v, Firm 
Jankl Das8*Ram Parshad 241 

Mohlndar Singh v. Kirpal Singh 869 

Moore, I. E. v, E. M. Turner 292 

Mnbariz v. Mt. Sattan 766 

Mughll V. Ladha Mai 268 

Mul Raj V. Offioial Receiver, Jhelum 297 
Mamtaz Bank, Ltd, v. Maaud All Ohlshtl 812 
Municipal Oommlttee, Lahore v. Mrs. 

Obaudhti Fazal Ilabi 201 

Mnnshi v. Bell Ram 578 

Mnnshl v. Naranjan Singh 701 

*Murad v. Hans Raj 680 

Murli Mall & Sons v. Bhawani Dass 792 

•Nabi Bakhsh v. Ida 263 

Nanak Ohand v. Khwaja Mahmud 238 

Nanak Oband-Ramjl Das Firm v. Ib¬ 
rahim 772 

Nand Lai v. Emperor 867 

Nand Lai v. Gbulam Ahmad 940 

Narain Slngh-Tehl Singh Firm v. Firm 
Tulsl Ram-Suraj Parkash 785 

Narindar Nath v. Jai Nath 66 

Narinjan Singh v. Gurmukh Singh 76 

•Narsingh Das v. Offioial Receiver, Sar* 
godha 53 

•Nasir-ud-Diu S. Firm v, Firm Durga Pra» 
shad 607 

Natba Singh v. Mt. Baohint Kaur 367 

Natbu Ram v. Income-tax Commissioner 
Punjab, etc., Lahore 919 

Nathn Ram v. Mula 25 

Nawab v. Mt. Subhani 683 

•Nawab Begum, Mt. v. Hussain All Khan 689 
Nazar Muhammad v, Jumma 682 

Nazir Bftgum, Mt. v. Ghulam Qadir Khan 797 
Nazir Hussain v. Mt. Saltan Bi 321 

Nazir Mohammad Khan v. Abdul Ghanl 168 
*Niaz All V. Mt, Begam Blbl 91 

Nihal Ohand v. Firm Kharak Singh*San- 
dat Singh 59 

Noble Millicans v. Mrs. Gladys Millioans 862 
Nur Din v. Ahman 33 

Nur Ilahi v. Emperor 104 

Oma Parshad v. Secy, of State 572 

Oma Shanker v. Bhola Dass 490 

Palnda Khan v. Kahan Singh 703 

Panna Lai v. Mohammad Zakl 663 

••Batkash Ohand v. Emperor (SB) 613 


B 


NoMiNAii Index, 1937 Lahore 


169 

668 


(SB) 


•Patina Nand v. Tharu Lai 

Partapa V. Bishna 

Peoples Bank of Northern India, LW., 

Peoples Bank of Northern India, Ltd., 
Lahore v. Yusaf Ali Ismail Ji 
Peyton, 0. W, v. Mrs. Ada Peyton 
Phnl Khan v. Emperor 
•phumman Mai v. Chiranji Lai 
•piara Lai v. Amir Chand 
Piare Lai v. Gopi Ram 
•Popat Ram v. Khushi Ram 
Prabh Dial v. Madho Ram 
Prabhu Dayal v. Emperor 
Prabhu Ram v, Emperor 

Price, A. F. G. V. Emperor 

Punjab & Sindh Bank, Ltd. v. Jaswant 
Singh 

Punjab Co'Operathe Bank, Ltd., Lahore 

y. Ishar Das . 

Punjab Electric Power Co., Ltd. 7 . Sura] 

Kishan 

•Punjab National Bank, Ltd. y. Mt, 
Ohampo 

Punjab National Bank, Ltd, y. Mt. Jiwan 95 
Punni, Mt. y. Mt. Bobhi 
Qazi Nur Husasin v. Mt. Ohanani 
Qurban Hussain v. Fazal Shah 

Radha Lai y. Fateh Mohammad 
Bahem Ghani y. Pit Jahanian Shah 
Rahim Ullah Khan y. ChunI Lai 
Rahmat Ullah y. Atta Mohammad 
Rajan, Mt. y. Mt. Bano 
Raja Ram y. Daulat Ram 
Rajinder Chand y. Brahm Chand 
Ralla Ram y. Khazan Singh 
Rama Nand y. Nand Kishore 
Ram Oband y. Mohd. Akram Khan 
•Ram Gopal y. Gauri Shankar 
Ram Klshen y. Gurdwara Parbandhak 
Committee, Amritsar 
Ram Labbeya y. Panna Lai 
Ram Parkash y. People’s Bank of North¬ 
ern India Ltd., Jhelum 
Bam Partap y. Eishen Singh 
Ram Piari y. Sardar Singh 
Bam Rakha y. Emperor 
Ram Rakha Mai Sons Ltd., Amritsar y. 

Commissioner of Income*tax, Lahore 
Ram Rap v. Dalip Singh 
•Ram Sahai-Cbuni Lai Firm y. Moil Ram 
Bam Saran Das y. Kesho Nath 
•Ranjit Singh y. Maghi Mai (FB) 

Baqla Begam, Me. y. Nek Mohammad 
Rattan Chand v. Mt. Bam Piari 
••Rattan Singh y. Kishen Das 
Regal Theatres, Ltd. y. Guroharan Singh 
Belu Mai y. Mukandi Lai 
Robert Burrowes y. Mrs. Enid Burrowes 
Roshan Lai y. Oharan Das 
Rosban Lai y, Samar Nath 
Buqia Bibl, Mt. T. Mabbub All Shah 

Sadhu Mal-Khazana Mai v. Deyi Chand 347 
Sadhu Ram y. Firm Chan pat RabTelu 
Ram 937 

Sahib Dayal v. Jamal-ud-din 194 

Saidan, Mt. y. Sharaf 769 

Sajawal Khan y. Mt. Bano 526 

Santi, Mt. y. Mulkb Raj 894 

' Sant Singh y. Ram Gopal 763 

Sarah Sukh y. Prem Dntt 465 

Sarb KilBhan V. Mt. F/ttlma 869 


82 

495 

417 

246 

79 

900 

276 
295 
685 
195 
165 
160 

135 

800 

62 

402 
95 
54 

317 

393 

454 

277 
670 
360 
641 
716 

625 
419 
312 
444 
439 

290 

848 

72 

82 

786 

624 

830 

284 

868 

924 

148 

449 

791 

49 

206 

609 

896 

116 

626 
698 


Sardara y. Akbar 
Bardari Laly. Emperor 
•Sardar Khan v. Emperor 
Sardar Khan y. Sunder Singh 
Sardar Khazan Singh v. Balia Ram 
Sardar Mohammad y. Jagjlt Singh 
Sawan Ram v. Fateh Oband 
Secretary of State v- 
Secretary of State v. J. 

Shahzadi Bi, Mt. v. Mt. ^ 

Shankar Das-Bhagmal Firm y. Labh 

Singh 

•Shanti Parkash v. Harnam Das 
Shaukat Ali y. Majid All 
Sheo Ram y. Luta Ram 
Shet Afzal y. Bulaqi Mai 
Sher Dll v. Shah Nawaz 
Sher Khan y. Akhtar Din , 

Shet Singh y. Bishan Lal-Suta] Bhan 
Shiam Singh v. Kundan Singh 

Shib Oharan y. Ohandgi Bam 

Shib Lai v. Indraj 
Shiv Oharan v. Harl Ram 
Sidhu Ram v. Nut Mbhammad 
Sidhu Ram v. Nnr Mohammad 
SiDgh Bam v. Firm Khubi Eam-SheoEam 

Slta Earn v. Phusal Singh 
•Skinner, B. H. v. Bank of Upper India 

Ltd* 

•Skinner. R. H. y. R. M. Skinner 
Sodhi Lai Singh v. FirmLala Blhari Lal- 

Lakshari Mai , ^ 

Bohan Singh y. Official Receiver, Sheikha- 

Sohn'a*Mai y. Official Beceiver, Sheikhn- 
pura 

Sohna Mai y. Sardar Gian Singh 
Spedding Dinga Singh & Co. v. Commis¬ 
sioner of Income-tax 
Sukh Dial y. Nazir Ahmad 
Sundar Das v. Official Reoeiyer 
Suraj Mai y. Babu Ram 
Surat Singh v. Mt. Santi 

Taj Mohammad v. Bhajan Lai 
•Tara Chand y. Sundar pas 
Tara Singh y. Mt. Sahib Devi 
•Teja Singh y. Kartar Kaut 
Telu y. Jethu Mal-Hari Parshad 
Thakar Dass y. Ram Rakha Mai 
Thandi Bam y. Jagan Nath 
Tikam Ohand-Bhag Chand v* Firm Kak- 
han Lal-Din Dayal 

Tikka Sant Singh y. Sain Das Ohawala 
Tilok Oband y. Subedar Mohammad 
Tulsan, Mt. y* Pyare Lai 
Tuman, Mt, v. Umrao Bahadur Khan 

Udham Singh v. Ran Singh 

Verma, L. P. y. Dyer Meakin Breweries, 
Ltd. 

Vit Bhan v. Salig Ram 

Wanti, Mt. y. Blndraban Dass 
Warris Khan v. Atma Ram 
Wasdey y. Kidar Nath 
Widya Wati, Mt. y. Nand Lai 
••Wood, R. J. &Co. Firm y, Firm Kanshl 
Ram-Hans Raj 

Wylie, P. y. Board of Foreign Mission, 
Presbyterian Ohuroh 

Zafar Hussain v* Mohammad Ghlas-ud* 
Din 


17 

10 & 

18 » 

706* 

889 

82ik 

801 

410 

649 

761 

696< 

642 

120 

$ 

119 

141 

690 

660 

766. 

770 

708 

247 

606* 

740 

719 

939 

607 

63T 

895- 

782 

401 

m 

88i 

167 

790 

841 

933 


942 

871 

264 

180' 

560 

287 

784 

842 

4^3 

660 

69 

332 

423 

816. 

36 

14 

298- 

863 

760 

180 

93 

652 


SUBJECT INDEX 


^Abatement —Preliminary and final de¬ 
cree Preliminary decree determining 
right of action—Pinal decree is matter of 
procedure — Plaintiff dying after preli- 
minary decree—Eepresentative applying 
to be brought on record after three 
montha of death of deoree-holder—Provi¬ 
sions of 0. 22, Er, 3 and 4, Civil P. C. 
have no application to such case 164 

Acknowledgment —Debt not specified in 
acknowledgment—Only one debt existing 
between parties — Acknowledgment will 
extend limitation period 827 

Act of State —Secretary of State taking 
property by act of Sovereignty—No suit 
lies against him—If possession is taken 
under colour of legal title, then his act 
will be within jurisdiction of Courts— 
Stolen property recovered from accused's 
person lost while in custody of police^ 
Suit by owner for recovery thereof— 
Liability of Secretary of State having 
arisen under Criminal Procedure Code, 
i> 6., under municipal law of land, defence 
of act of State held could not be invoked 

572a 

Administration— Suit for — Suit is of 
representative nature—All creditors need 
not be arrayed as parties—Creditors how¬ 
ever must be called on to prove their debts 
after decree is passed 761a 

Adverse Possession— Acquisition of title 

Defendant building house on land in 
dispute more than 12 years before suit by 
plaintiff for possession—Suit for pre-emp¬ 
tion by defendant against plaintiff less 
than 12 years before plaintiff's suit— 
Pre-emption land subsequently discovered 
to include land in dispute—Mere inclusion 
of area in dispute in land covered by pre¬ 
emption suit does not amount to conscious 
admission of plaintiff's title to area in 
dispute Adverse possession of defendant 
held started on date of constructing 
building and not on date of his pre-emp¬ 
tion suit 311 

Declaratory suit under 0, 21, E. 63, 
Civil P. C. During pendency, plaintiff 
wrongly dispossessed of property—Plain¬ 
tiff neither amending his original suit nor 
instituting fresh suit within twelve years 
of wrongful dispossession — Possession 
would be adverse—Decision in declaratory 
suit in his favour would not affect adverse 
possession 602 

-Property in dispute allotted to D as 


Adverse Possession 

her share—After D, property passing to 
two widows (one of them J) of D’s brother 
—M and H, male descendants of K, the 
original owner, taking possession from J 
on their own account—In subsequent liti¬ 
gation by /, two other male descendants 
of K also impleaded as defendants along 
with M and H — J’s suit dismissed—No 
steps by other two descendants to make 
their claim effective —M and H in exclu¬ 
sive possession for 12 years before suit— 
M and H held had established their hostile 
title 552a- 

-User of land by granting lease for 

grazing cattle during rainy season—Such 
user is oommon in India and is not suffi¬ 
cient declaration of ownership so as to 
amount to adverse possession 4926 

-Symbolical possession given where 

actual or kbas possession ought to have 
been given—Delivery of suoh possession 
does not interrupt adverse possession: 350 
Appeal—Application to appeal in forma 
pauperis dismissed as time-barredon 30th 
April 1936—Application on same day for 
extending time for paying court-fee on 
memorandum of appeal — Application 
granted on 12th June 1936, and time to 
pay court.fee extended up to 29th June 
1936—Court-fee paid—Preliminary objec¬ 
tion that appeal was time- barred, as at date 
of order extending time there was no appeal 
before High Court—Order of 12th June 
1936 extending time held had impliedly 
found that there was appeal—This order 
was binding on parties 819a 

-Suit on pro-note executed by At B, G 

and D—Court ordering that suit could 
not proceed against A on ground that pro- 
note was signed by him at place beyond 
that Court’s jurisdiction—Order held was 
tantamount to rejection of plaint as regards' 
At and appeal therefore was competent*" 
Even if no appeal lay, revision was compe¬ 
tent as there was case decided 800a 

-Additional documentary evidence""’ 

Original petition referring to it—No reason 
why it was not produced earlier—Addi¬ 
tional evidence in appeal is inadmissible 

786d 

Letters Patent—Burden of proof”" 
Single Judge deciding after full considera¬ 
tion that evidence on record is insufficient- 
to prove plaintiff’s allegations—Onus lies- 
upon plaintiff to show that decision o£ 
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flS^Judge is legally erroneous 644o 

-New point—It is an error in deoiding 

BD appeal on a point not really taken 

before trial Coarfc 

■-Practice—Finding of fact 

ohallenging finding of trial Court 
production of best available evidence 
Plaintiff not going m witness box nor 

calling material witness-Finding of trial 

Court hold could not be interfered 

-Unolassed suit arising out of another 

fluit of BDoall oau99 nature—Unolasa^ 
suit does not beoome soaall cause suit 
Appeal against order in such suit is not 

barred , 

--New plea—Suit for declaration that 

plaintiffs alone are owners of certain 

flhares in shamilat-No prayer for date^ 

mination of shares made in plaint 

Question of determination of shares of 

plaintiffs not raised in issue in trial Court 

—Question cannot be raised in appeal 

4286 

--Lower appellate Court rejecting docu¬ 
ments giving reasons High Court will 

not interfere ^ 

Non-party to a suit cannot appeal 

3476 

— Necessary party—Auction-purchaser 
—Objection to attachment by legal repre- 
sentative of judgment-debtor dismissed 
Sale held after dismissal—Stranger auo. 
tion-purohaser is not necessary party to 
appeal from order of dismissal 2636 


-Dismissal—Mere mistake in desorip. 

tion of respondents does not entail dismis¬ 
sal of appeal, when defect is formal one 
It should be allowed to be corrected when 
brought to notice of Court 60 

Arbitration—Dispute submitted to arbit¬ 
ration—Suit relating to same dispute filed 
in Civil Court—No order staying suit 
obtained—Civil Court alone must decide 
dispute and is not hampered by award by 
arbitration—Arbitration proceedings sub¬ 
sequent to suit are invalid—Party wishing 
to proceed with arbitration—Court may 
grant stay leaving parties to proceed with 
arbitration from the stage at which pro¬ 
ceedings were at date of suit 851a 

-Reference—Revocation of—Ono party 

applying before any proceedings are taken 
iio revoke reference on ground that arbit¬ 
rator is connected with opposite party— 
Court should cancel reference 71 

Arbitration Act (9 of 1899), 5. i9—Stay 
'Of suit—Order under S. 19 cannot be 
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Arbitration Aot 

passed after award-Proper course is to 

plead award in bar of suit 8516 

1_ 5 29 —Stay of suit—Allegations of 

fraud,' misrepresentation and ooeroion- 

Stay should be refused it they re ate to 
root of agreement to refer to arbitrahon 
or refer to matters outside soope-Tha 

only forum is Civil Court ^ ° 

_ 5 , 29 —Dispute submitted by defen- 

dant to arbitration under agreement— 
Suit relating to same dispute instituted in 

Civil Court by plaintiff—"?• 
der 0. 39, R. 1, Civil P. 0., by plaintiff 

restraining arbitration to proceed No 
order on applioation—Award delivered by 

arbitration—Application by defendant un. 

der 8. 19 to stay suit—No written state- 
meat or any other proceeding taken by de- 
fendant in suit relating to dispute filed by 
plaintiff—Award declared null and void, 
as no order under 8. 19 obtained betora 
award—Applioation of defendant under 
8. 19 held should not be dismissed but al. 
lowed to proceed 851a 

- S. 19—Order refusing stay—Only 

revision and not appeal is competent 

(Obiter) 206a 

Arms Act (11 of 1878), S. 19 (/)-Pi8tol 

and cartridges recovered at instance of ao- 
oused from house of another Such other 
person withheld by police—Accused not 
armed with pistol in commission of rob¬ 
bery—No exclusive possession held estab¬ 
lished to justify conviction under S. 19 (f) 

5616 

Attachment—Exemption—Kothas owned 
by agriculturist in Lahore Oantontnent nob 
need for agricultural purposes Agricultu¬ 
rist not owning property in Lahore Dis¬ 
trict—Kothas are not exempt from attach- 

^ 1 A - 




Award —Arbitration—Award Objection 
taken to referring Oourt’s jurisdiction to 
entertain suit but no objection raised to 
award—Court passing decree in terms of 
award—Award cannot then be challenged 

268a 

Bankers* Books Evidence Act (18 of 
1891)—‘Evidence’—’Evidence’ in Act has 
same meaning as defined in Evidence Act 

160a 

-S, 2 (4)—Proceedings before police 

officer during investigation are nob 'legal 
proceedings’—Polios officer investigating 
into charge against customer of Bank is 
entitled to inspection of bis accounts in 

Bank under S. 94, Criminal P, C. 1606 
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^Benatni Purohaee of house by husband 
with his money in name of wife—Whether 
absolute gift or benami transaction—In¬ 
tention of husband is deciding factor— 
Party averring absolute gift must so prove 
by clear and cogent, preferably documen¬ 
tary evidence 5896 

>-Presumption — Advancement — Bur¬ 

den of proof—Husband purchasing pro¬ 
perty in name of wife by paying full con¬ 
sideration—Presumption is, purchase is 
benami—English rule of advancement does 
not apply to India—Burden is upon other 
party to rebut this presumption 4716 


Cattle Trespass Act (1 of 4871), S. 21— 
Limitation—Magistrate enjoined to sum. 
mon person complained against — Non- 
eomplianoe does not affect merits of case 
—Suit for compensation is governed by 
Art. 2, Limitation Act 748a 


'Charge—Document executed to secure re- 
I payment of loan—Document described as 
zamanatnama—Stamp for mortgage proper 
not used—Condition restricting executant 
from alienating certain property—Meaning 
of such restriction explained—Document 
held created charge and not mortgage: 35a 

-Subsequent mortgage—Priority over 

—Notice of charge should be shown 356 


Civil Procedure Code (5 of 1908), Ss. 11, 
91 and 0. 2, i?. 5—Eepresentative suit 
relating to private right—Decision is bind¬ 
ing on all interested persons including 
plaintiff only when formalities in 0. 1, 
B. 8 are observed—Suit relating to public 
right—Decision is binding on all persons 
including plaintiff, only when provisions of 
S. 91 are complied with 4266 

jS, 11 —Difference between applicabi¬ 
lity of S. 11 and general principle of res 
judicata—S, 11 applies when two Courts 
concerned have concurrent jurisdiction— 
General principle of res judicata has wider 
application—It governs oases where mat¬ 
ter is same and has been previously decid¬ 
ed by competent Court 346 

11 — Execution proceedings— 
Prior execution case—Judge dismissing ob¬ 
jection on ground of vagueness but not 
raising question whether A had power to 
represent B personally—Application for 
review dismissed as incompetent on ground 
that A had no power to represent B per¬ 
sonally—Question held not finally decided 
—Decision could not operate as res judi¬ 
cata in subsequent execution case 216 
5, 11 —Cis-Sntlej and Trans.Sutlej 
territories — Settlement Ofl&oer during 
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period between 1849 to 1865 only judicial 
authority competent to decide question of 
title relating to agricultural land—His de- 
oiaion of 1853 on question of title is res 
judicata 19 

S. 11 and 0. 34, B. 6 —Preliminary 
decree specifying judgment.debtor’s per¬ 
sonal liability to pay in case sale proceeds 
be insuflSoient Sale proceeds insufficient 
Deoree.holder obtaining order under 
0. 34, E. 6 Preliminary decree set aside 
on appeal Order passed on application 
under 0. 34, R. 6 falls to tbe ground and 
cannot operate as res judicata 6a 

S. 22—General principles underlying 
rule of res judicata can be invoked during 
insolvency proceedings, although S. 11 does 
not in terms apply 45 

“—5. 22, Bxpl» 4—Suit by N against 
stepmother J for declaration that he was 
exclusive owner of property left by his 
father F on ground that J had been 
divorced by F —Suit dismissed—Subse. 
quent suit for declaration that J was en¬ 
titled only to one-fifth share in lieu of 
maintenance and not to one-half held 
barred 372 

S. 22, ExpL 4—Constructive res judi. 
oata—There must be decision by Court 
either in express terms or by necessary 
implication 404g 

S. ^ 22, Exph 6 — Interpretation— 
Words claimed in common for themselves 
and others’ govern only 'private right’ and 
not 'public right’ 425o 

^ S. 22, ExpL 6 —Expression "claimed 
in common for themselves and others” 
cannot be used in connexion with public 
right and does not govern claim in respect 
of such right—Litigation bona fide in res¬ 
pect of public right—Decision is res judi¬ 
cata against others claiming same right :70a 

S, 22, Expln, 6 —Suit by certain per. 
sons for injunction restraining defendant 
from obstructing their right of way over 
public thoroughfare—Right of way des¬ 
cribed as shara-i-am—Suit is one to estab¬ 
lish right to use public thoroughfare and 
not one claiming right of way acquired by 
easement—Expln, 6 to S. 11 applies to 
such suit 706 

* Ss. 47 and 145 —Scope—Execution 
of decree against surety for default of 
judgment-debtor—Application by surety 
under 0. 21, R. 2 about adjustment bet¬ 
ween decree-holder and judgment, debtor 
—Application dismissed on ground of limi¬ 
tation and not on merits—Declaratory 
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pnit by surety that '3®®'®®,'® °°V «nfc is 
able against him in view of 
maintainable-Suit is not barred by S.^47 

_ S 47 and 0. 31, R- 16 (as amended 

by Lahore High Coart)-Dispute between 

deoroe.holder and assignee does not come 

under S. 47 —Separate suit relating to 

validity of ftssisn“6nb \b competent As- 

sigoee of decree realizing decretal amount 
from judgment.debtor - Decree.ho der 
executing decree—Assignee applying that 
decree is satisfied—Bxeoutiog Court dis. 
missing application finding assignment not 
valid—Suit by judgment.debtor to realize 

amount paid to assignee, makmg deoree. 
holder and assignee defendants b.47 does 
not bar assignee from defending bis 

Euenti ,, * ^ 

_ S, Judgment.debtor paying de- 

cretal * amount to assignee from decree- 
holder—Assignment found to be invalid 
subsequently—Decree.holder realizingde. 
cretal amount—Judgment.debtor can re¬ 
cover amount paid twice over—S. 47 is no 

bar to such suit . 

-S. 47 —Auction.purchaser being re- 

presentative of judgment-debtor, any 
question between them is not covered by 
S. 47 —Auction-purchaser is incompetent 
to file appeal from order on such ques¬ 
tion as from decree under S. 47 347a 

- S. 47 and 0. 2h 95 —Application 

under 0. 21, R. 95 by decree-holder auc¬ 
tion-purchaser—Order on such application 

is one under S. 47 and is appealable 145 

- S. 47 (i)—Scope — Section applies 

even where parties are both judgment- 
debtors and decree-holders 692 

-5. 51 and 0. 40, B. 1 — Judgment- 

debtor possessing share in firm It is 
doubtful if receiver can be appointed in 
execution—Approximate value of share 
oan be ascertained by appointing Dom- 
tnissioner to find out assets and liabilities 
of firm {Quaere) 

-5. 51 (d) and 0. 40, B. 1 S. 51 

should be read with 0, 40, R. 1 Occu¬ 
pancy holding subject to prohibition of 
attachment and sale in execution con¬ 
tained in S. 18, Colonization of Govern¬ 
ment Lands (Punjab) Act—Order appoint¬ 
ing receiver of such property for seven 
years under S. 61 (d) is proper 738 

- S, 55 —S. 55 does not provide that 

surety will be effective only it bond is 
formally executed — Liability of surety 
is determined by undertaking given by 
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him by agreement or statement and ao- 
cepted by Court 

_ _ 5 55 —Applicability Words such 

detention' in Proviso (l) and detention 
under this section’ m Proviso (2) mean 
"detention in civil prison -Civil prison 

means oivil jail and not 

tention in oonrt.bouse cannot bo regard- 

ed as detention in civil prison and S.^68 

- S. 69—Scope—S. 60 does not prohi¬ 
bit a voluntary transfer by an agrioultu. 
rist judgment.debtor of his 
satisfaction of deoree 

- S. 69 —Grant—Jagir — Government 

granting income of certain water-miJs^ 
jagir—Jagirdar leasing out water-mills 
No distinction between right to recover 
revenue and right to recover rent from 
lessee—Consequently income from lease 
is not liable to be attached 211c 

- S. 69 —Grant—Jagir—Grant of jagir 

oan be in form of assignment not only of 
land revenue but also of cash allowance 
or other dues recoverable by Government 

2 lid 

-S. 69 (as amended by Punjab Belief 

of Indebtedness Jci)—Two houses belong¬ 
ing to K attached in execution of deoree* 
against him—Decree-holder alleging that- 
one house wasoccupied by him and other 
was vacant—Parties arriving at compro¬ 
mise under which vacant house was ta 
be released and other sold K s son ob¬ 
jecting to sale on ground that house wae 
gifted to him by his father and was occu¬ 
pied by him as his sole property Ob¬ 
jection and suit for declaration of title by 
son dismissed—On amendment of S. 60, K 

objecting to sale of other house as well 
—Case held not to be governed by S. 35» 
Punjab Relief of Indebtedness Act, on ac¬ 
count of compromise between parties 
That even if so governed, house in dis- 
pute was not exempt from sale not being 
occupied by K but by his son 100" 

-6’. 69 (1) (c) and 0. 21, E, 90 [as am- 

ended by Lahore High Couri)—Objection 
under S. 60 (1) (o) after sale but before 
confirmation—Objection cannot be enter¬ 
tained 

- S. 60 (l) (c) — Exemption of house 

from attachment—Bona fide occupation 
for agricultural purposes must be proved 

200 - 

**-S. 60 (l) (g)—‘Pensions'—Meaning 

of—For finding out the meaning of pen¬ 
sions as used in S. 60 (l) (g), reference to 
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Pensions Act is not proper—Assignment 
of land revenue in lieu of relinquishment 
of sovereign rights and for securing alli¬ 
ance and goodwill is 'pQDsioiis’ 178a 

S. 60 (l) in) and 0. 40t B, 1 —Eight 
of residence in certain house along with 
other property for maintenance given to 
eon owing to dispute between father and 
son—House attached in decree against 
son—Right of residence though not liable 
to attachment and sale under S. 60 (l) (n), 
still as son did not live therein, receiver 
of same held could be appointed by way 
of equitable execution to realize rent and 
make payment towards debt 433 

-5. 65— No retrospective effect— J 

purchasing property in execution sale in 
name of his wife D—Sale confirmed before 
the Code of 1908 came into force—i2, son 
of J, mortgaging to G his share in pro¬ 
perty purchased by D — J bringing suit in 
1933 against B and G for declaration 
that purchase is benami and mortgage is 
invalid—S. 66 of the Code of 1908 does not 
apply — S. 317 of the old Code (1882) 
applies and suit against B, heir of certified 
■purchaser, is maintainable 471a 

S. 73—Two decrees against a person 

One against person individually and 
other against him as partner of firm— 
Decrees are not against same judgment- 
debtor within moaning of S. 73 937 

S, 80 Suit attacking sale by Offi¬ 
cial Receiver Official Receiver impleaded 
as defendant Suit is not maintainable 
against him without notice 386 

^-2—Applicability—Successor Ma- 
hant bringing suit for possession of de- 
'butter property mortgaged by previous 
Mahant—S. 92 (l) (b) is not applicable— 
Sanction under S. 92 is not necessary for 
such suit 0603 

o. 100 Question of fact—Question 
regarding rebuttal of presumption is 
<lue 8 tion of fact 4635 

o- nnn’ for recovery of Eupeea 

OKA Enpees 

11,950—Both parties appealing to High 

Court-Plaintiff’s appeal dismissed and 

defendants accepted in part, Es. 11,950 

being reduced to Es. 6,080-Held no ap. 

peal lay as of right under S. 110, as ap. 

peal and cross, appeal could not be consi. 

dered together in spite of the decree 

being composite 916 

IlO^Substantial question of law 
—Administration suit—Non-joinder of all 
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creditors is not substantial question of 
law 7616 

S. J73—Leave to appeal — High 
Court modifying lower Court’s decree in 
applicant’s favour—Decree partially con¬ 
firming lower Court’s decree*—Leave can¬ 
not be granted to agitate the confirmed 
portion of the decree 76lc 

S. 773—Questions sought to be agi¬ 
tated before Privy Council subject of 
consideration by Courts for period over 
70 years Courts arriving at uniformly 
one decision—Petitioner’s predecessor.in¬ 
interest party to several cases—Titles 
created on strength of those decisions— 
No substantial question of law is involved 
nor is case otherwise fit for appeal to 
Privy Council 753 

S. 773—Affirming judgment —Appel¬ 
late decree modifying lower Court's de¬ 
cree only on single point not disputed in 
either Court—Point decided completely in 
favour of applicant Appellate decree is 
decree of affirmance 712 

~S, 773, Cl. ( 5 )—Value of subject mat¬ 
ter in dispute in appeal admittedly below 
Rs. 10,000 — Value more than Rs. 10,000 
if another pending appeal by party affected 
by decree is taken into Consideration- 
Decision in appeal for which leave is 
sought, not having any effect on other ap¬ 
peal either by way of res judicata or in 
any other way — Order passed in appeal 
cannot be held directly or indirectly, to 
involve claim or question to or respecting 
property involved in other appeal 95 
^ S, 115 Revision lies from order re¬ 
jecting application to amend decree under 
Ss. 151 and 152 894a 

' S. 144 Restitution cannot be grant¬ 
ed when rights of third party intervene 

o . 

S, 146 Notice of attachment in 
writing is not necessary—Notice of attach¬ 
ment to surety before actual attachment 
is sufficient—Objection to attachment if 
not raised before executing Court is deem¬ 
ed to have been waived 7723 

S. 149 — Applicability — Execution 
application in time—Court-fee payable in 
decree but no time fixed for payment — 
Court-fee paid late — Application is not 
time barred and Court can allow time 

o . 720 

S, 149 Mistake Bona fides—Ap¬ 
peal filed within time on insufficient stamp 
on basis of valuation of suit—Appellant 
making good deficiency within time allow- 
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el'ba^ ^tter limitation — Appeal is not 
barred - Delay can be condoned under 

U9 and 0. 7, B. 11 - Insufficient 

court-fee—Extention of time _ Suit pre- 

sented to Senior Sub-Judge being officer 
for distributing plaints — Plaint being in. 
sufficiently stamped be called upon plain, 
tiff to make up deficiency within certain 
time — Deficiency made up but at such 
time when suit was barred by ‘'“e^nd 
plaint then sent to proper Court Suit 
having reached trial Court properly stamp, 
ed fact of Senior Subordinate Judge ex. 
tending time to make up deficiency, though 
“horized to do so, held was immate^ 

rial-Suit held to be in time 

—S. U9, Sch. 2, Para. 17 “ C°"rt.fee 

on objections to award not paid through 
inadvertence, owing to bona fide “‘s^^e 
of party’s counsel - Requisite court.fee 

paid at earliest opportumty-Court shodd 

^p^t it J^er^S.^149^.^^ ^ 

in forma pauperis rejected J 33- 

R 5 or R 7—Order granting plaintiff per- 
m'ission to pay court-fees cannot be deem- 
ed to be one under S. 149 1516 

_ IQl — Insolvency Court has inhe¬ 
rent power to set aside ex parte order ob¬ 
tained by fraud , , • i. «« 

— — S 151 — Order of sale in oontraven- 

tion of Punjab Land Alienation Aot- 
Punjab Land Alienation Act providing 
remedy against such order -Executing 
Court cannot therefore under b. 151 set 

aside sale which is confirmed 41b<i 

- S 252—Court failing to pass personal 

decree'under 0. 34, E. 6 through oversight 
—Court can correct mistake 204a 

_ 151 —Scope — Minor (auction.pur¬ 
chaser) subsequently applying for setting 
aside sale on ground of his minority— 
Application dismissed by trial Court for 
want of any such provision in law Held 
was doubtful whether second appeal 
— Appeal treated as revision applioa- 
a — Bale set aside under S. 151 as its 
ifirmation would give rise to complica- 

72 

QS 

—S. Execution proceedings—For- 

,1 order, with consent of parties, releas- 
[ portion of property from attachment 
bn application by decree-holder, decree 
scuted against whole property without 
lepting portion ordered to be exempted 
rther proceedings after order held hot 
ier S. 47, but results of fraud — Court 


CiYil P. C. 

can under inherent power restore property 

wrongfully attached 29a 

_^ IQ2 — No right to party to have 

mistake corrected — Discretion is with 
Court (obiter) 

_ Q I Q — procedure — Permission 

granted to limited persons to conduct suit 
on behalf of proprietary body - One of 
them withdrawing-It is for the Court to 
deeide whether or not remaining plaintiffs 
should continue to prosecute suit bOl 

- 0. h R. 10 (5) — No from 

order awarding costs under B. 10 12J o7o- 
- 0. 5. B. 5 —Mortgage—Principal pay¬ 
able after five years but interest payable 
annually — On default of interest, mort¬ 
gagee having right to recover principal 
and interest by sale of mortgaged property 
—First suit by mortgagee for interest 
alone — Second suit, before expiry of five 
years, for recovery of interest accrued 
subsequent to first suit Second suit held 
not barred under 0 . 2 , R. 2 . as claim 
based on normal right independently of 
default clause 

_ 0 , 5 ^ 4 ,—Vakalatnama executed in 

favour of advocate P for filing appeal —P 
unable to file appeal — Appellant taking 
same vakalatnama to another pleader h 
who accepting same by signing it—Name 
of L not written in vakalatnama—Appeal 
presented by L held properly filed 719 
-0. d. Br. 5 and 7—R. 5 does not per¬ 
mit submission of new material altogether 
based on entirely different cause of action 

—This is also repugnant to R. 7 of 0. 6 

7956 

-0. 6 , B* 17 —Application for adjudica- 

tion in time—Amendment to correct mis¬ 
description of property allowed beyond 
time — Amendment takes effect nunc pro 

tunc 

- 0 . d, R. 77 —Party accepting costa 

subject to which amendment was allowed 
He cannot challenge order in appeal: 895o 

-0. 7, Br, 10 and 74—Suit on pro-note. 

instituted in wrong Court Plaint return¬ 
ed without endorsement required by 0. 7, 
R. 10—Pro.note not returned with plaint 
but couple of days later — Absence of en¬ 
dorsement held mere irregularity — Time 
required for obtaining pro-note also held 
could not be deducted under S. 14, Lim. 
Act, as plaintiff could have stated in list 
of documents to be attached to plaint that 
pro.note was in Court and not in his pos¬ 
session ^646 
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Civil P. C. 

-0. B, 11, 0. 41, B, 2B and 0. 43, 

E, 1 (ti)“Appeal — Order of Appellate 
Court Betting aside order of trial Court re¬ 
jecting plaint under 0. 7, E. 11 and direc¬ 
ting trial Court to proceed with the trial 
of suit—Such order is not an order under 
0. 41, B. 23, and is not appealable under 
0. 43. E. 1 (u) 380a 

- 0, 11, B, J—'Order declining to re¬ 
issue interrogatories—High Court cannot 
interfere under S. 44, Punjab Courts Act, 
but can do so under S. 107, Government 
of India Act (1919) 28 

*-0. 21, B. Decree-holder attach¬ 

ing on 19bh February 1933 judgment- 
debtor debt due from B, before debt 
is barred—Executing Court investigating 
A's claim against B under 0. 21, E. 63 (A), 
Civil P. C., in September or October 1933 
—A*s right to debt from B barred on 4th 
July 1934 Final order in investigation 
passed in March 1936—Deoree-holder’s 

right to recover A*s debt from B is not 
barred as crucial date is date of attach¬ 
ment of A's debt or date when Court 
ordered investigation under 0. 21, E. 63 
(A)—Every subsequent order relates back 
to either of those dates-Prolongation of 
proceedings is immaterial 255 

21, B, 63 (l) (d) (ii) {Lahore 
amendment) and B. 63 (3)—Both Eules 
are to be read together—Decree-holder 
attaching in execution, decree obtained by 
his judgment-debtor in another Court- 
Consent as required by E. 53 (l) (b) (ii) 
(Lahore) of attaching decree-holder or of 
attaching Court in writing is necessary 
only when judgment-debtor wants to exe¬ 
cute his own decree—No consent is neoes. 
sary for attaching decree-holder to execute 
attached decree 300 

0, 21, E. 66 Attachment in execu¬ 
tion of decree—Eeversal of decree and 
consequent order removing attachment— 
Subsequent decree, after remand, in 
favour of decree-holder-Original attach¬ 
ment cannot revive and alienation bet 
ween removal of original attachment and 
snbeequent attachment is not void • 

Br. 58 and 63—Mortgage de. 
oree-Prooeedings by way of attachment 
are not appropriate—Decree-holder, how 

ever, attaching property — Claims and 
ohjectione nnder a 21 , R. 68 can he made 
-Suit lies under 0. 21, R. 63 on dismissal 
Oi ob] 6 ctioD SGOd 

•— 0 . 68 and 33—Attachment— 

Urue^ dismissing objections under B. 58— 
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Subsequent setting aside of attachment— 
Order of dismissal of objections also is 
vacated 159 ^ 

0. 21, B, 63 —Gift of property by 
judgment-debtor to daughter after passing 
of decree—Property attached in execu¬ 
tion Daughter’s objection dismissed — 
Suit under 0. 21 . E. 63—Onus of proving 
bona fides of gift held lay heavily upon 
daughter—Eemaining property of judg- 
ment-debtor being agricultural not avail¬ 
able to creditors—Gift held not bona fide 
but made to defraud creditors 847 

0. 21, Br, 71 and 34—Deficiency— 
Ee-sale held not forthwith but after long 
time—Defaulting purchaser is not liable 
for deficiency on re.sale 924 

0, 21, Bt 92 Objection not taken 
before sale is presumed to have been 
waived 420 j 

0. 22, B, 5 —Defendant 1 dead—Ap¬ 
plication to bring legal representatives of 
deceased filed after limitation—Suit held 
abated as it did not fall under 0. 22, E. 2 
and it could not proceed against defen¬ 
dant 2 alone—Deceased defendant resid. 
ing at no fixed residence—Sufficient cause 
for delay—Application is application to 
set aside abatement and abatement should 
be set aside 455 ^ 

0. 22, B. 4 Suit instituted in wrong 
Court in 1934-Plaint returned and pre 
sented in proper Court on 26th February 
1935 Two out of many defendants dead 
m meantime and their legal representa¬ 
tives not brought on record —On 20th 
May 1935 plaintiff making necessary ap¬ 
plication therefor—Suit held could only 
be said to be properly instituted on 26th 

February 1935 Question of abatement 
held did not arise 79 ^ 


0. 22, Br, 4 and 6 —Applicability^— 
Defendant dying after passing of pre¬ 
liminary decree—0. 22, Er. 4 and 5 do 
not apply 

0- 22, Bt 4 —Distinct interests —P 
and A attaching separately same property 
in execution of their decrees against G — 
Objection to attachment by B dismissed 
“Appeal by E—On date of hearing of 
appeal A found to have died long before 
institution of appeal — Appeal abating 
against him as no legal representatives of 
A yjQte brought on record within time— 
Appeal held did not abate also with res. 
pect to P, their interests being separate- 
and divisible and separate attachments by 
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Sm ^fiiSing rise to separate 

^^0 22 , B - 10 ^'} 

plicability - Death ot ^ 

passing ot preliminary deoree-Plamtitt 

Ld others applying for being aPPO'°^f 
l 0 -ml representatives of deceased defen- 
da"nt —Plaintiff appointed as legal repre- 
Ltabive-Applications of other persons 
Lmissed as time-barred-Appeal by snob 

persons-O. 22, R 10 held applied to ease 
le interest in property devolved on plain- 
ti£f between passing ot prelitninary deore 
and 6nal deoree-Order held appealable 

under 0 43, R. 1 (1) , 

__ Q 24 —Deposit conditional on fur- 

nisbing seoarity-Interest does not o^ease 

33, Br. 2, 5, 7 and S-Rejection of 
■J application tor leave to sue in forma pan- 

^ p«i8-B£feot on limitation-App^oat on 

if rejected ceases to be plaint bub- 
sequent payment ot court fee doe^no 
revive plaint which ceased to exist hot 

limitation, date of suit is date of 
of court.tee and not date of presentation 

of application 

- 0 34, Rr, 4 and 5—Final decree may 

bv passed by consent of parties without 
.preliminary deoree-When such decree is 
not appealed against, executing Court 
cannot question its validity 

__0. 34, R> 11 (6)—Bate of interest after 

date fixed for payment by preliminary de- 
oree is matter for discretion of Court No 
mention of future interest in decree— 
Court must be assumed to have allowed 
no interest—Successor of Judge passing 
decree cannot exercise discretion vested 
inCourtby 0.34, E. 11(b) 894c 

- 0. 38, R. 5 (3)—Judge issuing notice 

to defendant to show cause and at same 
timaordering interim attachment—Defen¬ 
dant objecting to attachment bub volun¬ 
tarily furnishing security — Appellate 
Court cannot cancel security merely be¬ 
cause it thinks attachment is illegal : 780 

- 0, 4h B. 11 — Judge must record 

judgment complying with requirements 
of law — Remark that there is ample 
material in trial Court’s order without 
any indication that he considered grounds 
of appeal and ot his view, is not sufficient 
compliance with requirements oflawi 352 

*-0. 41, R> 53—Provisions apply only 

in respect of person interested in appeal 
—Person against whom right of appeal is 
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barred is person not interested in appeal— 
Declaration granted in favour of many- 
Appeal against deolaratory decree against 
some of the deoree-holders is not com. 

^^*0 41 B. 23—Plaintiff relying on 

certain dooument in suit objeeting to at. 
taohment and sale but no proving it in 
trial Court-Trial Court after considering 
all evidence dismissing suit-Appellate 
Court remanding ease under U. 41, K, 2iJ, 

finding that trial Court 

dooument-Order of remand held illegal, 

as it was open to plaintiff to prove dwu- 
ment in trial Court 

- 0. 41, B. 27 — Application to in- 

troduoe new evidence in appeal No ade¬ 
quate reason for non.produotion at proper 
time—Evidence having no real bearing on 
questions involved — Evidenoe will m- 
troduoe new and inconsistent claim ana 
cannot be admitted ^ 370a 

__ E, Additional evidenoe 

Lacuna- Additional evidenoe oan be al- 

lowed by Appellate Court only when 
laouna or inherent defect becomes ap¬ 
parent — Provisions are not meant to 
patch up weak parts of ease and fill up 
omissions in appeal 2b0a 

_ 0 _ 42 , E. 27 —Lower Appellate Court 

calling witness not called by parties and 
giving good reasons for so doing—There is 
nothing illegal in exeroise of its discretion 
by it—High Court cannot in second ap- 
peal decide whether discretion had not 
been rightly exercised 

- 0. 43, B, 1 (u), 0. 41, B. 53 - For 

competency of appeal, Court must see 

what lower Court purported to do and dm 

—Case remanded under 0. 41, R. 23 

Order is appealable under 0. 43, R. 1 (u) 

4546 

■0. 47— Wrong interpretation of oer 

_ • _ 3 


tain ruling by predecessor is no ground for 
review 

- Sch. 5. Para. 17 —Agreement to refer 

dispute relating to division of property of 
deceased testator to arbitration — Sub¬ 
sequent proceedings by one of parties for 
letters ot administration of will of deceased 
— Application by rest under Sob, 2, 
Para. 17, during administration proceed¬ 
ings, to file agreement regarding arbitra¬ 
tion is quite competent—Proper course for 
Court is to stop administration proceed¬ 
ings till application under Sob, 2, Para. 17 
is decided 
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Sch, j 3, Para, 16—Stay of suit—Dis¬ 
cretion must be exercised on consideration 
of sufficient reasons 2066 

Commission—Examinatiou of witnesses 
in England—Rules of Lahore High Court 
—Issue of commission involving delay— 
Court is justified in getting itself satisfied 
as to relevancy of such evidence—Com¬ 
mission must be issued if delay is justified 

73a 

Companies Act (7 of 1913), S, 163^ 
Proceedings under—It is not obligatory on 
company or Court to serve notice of cre¬ 
ditors' meeting on every creditor — Mere 
absence of a creditor does not invalidate 
proceedings — If majority required by 
S. 153 ( 2 ) is present, decision becomes 
binding on every creditor or member and 
company 442a 

-S. 163 (as amended hy Act 22 of 

lP5d)—Scheme arrived at between credi¬ 
tors and company at a meeting and sanc¬ 
tioned by Court— Judgment.creditor is of 
■same class as that of unsecured creditor of 
company who has not obtained decree 
against company—Judgment.creditor can¬ 
not execute his decree as scheme is bind, 
ing on him also 4426 

- S. 271—Company in liquidation sue- 

oessful in action instituted by itself—De¬ 
fendants wanting to take defensive pro¬ 
ceeding—Leave is not necessary 9266 

- S, Entries in books of company 

are prima facie evidence of transaction to 
which they relate—Contributory denying 
transaction—Burden is on him to disprove 
transaction by disproving entries relating 
to it—Mere repudiation of transaction is 
not sufficient 61 

■ ' 8, 241 —Scope— Order of inspection 

discretionary with Court—Discretion once 
exercised in favour of creditor or contri. 
butory — Inspection not given on tbe 
ground that information will be used by 
him in the interest of directors yet to be 
•examined — This ground does not justify 
interference with discretion once exercised 
—It cannot be even a bar to the exercise 
■of right 82a 

Company— Shares — Transfer and allot¬ 
ment of—Distinction between—Allotment 
is in respect of unappropriated shares 
while transfer is of shares already allotted 

812 

-Suit filed by secretary — Secretary 

authorized to file suit by chief officer 
holding management of limited company— 
Suit held was properly instituted 751 
1937 Indexes (Lab.) 3 i 


Company 

Contract to purchase shares—Secre¬ 
tary of company cannot make representa¬ 
tion to induce persons to purchase shares 
—Person^ purchasing share due to frau¬ 
dulent misrepresentation of secretary, not 
authorized or known to officer of com¬ 
pany Such person cannot sue company 
for damages for such misrepresentation 

Shares—Memorandum of Association 
Subscriber signing memorandum of as¬ 
sociation and agreeing to purchase certain 
shares—Subsequently, but before regis¬ 
tration of Company, subscriber asking pro¬ 
moter to rescind his agreement on ground 
of misrepresentation — Subscriber held 
could not rescind 527 ^^ 

Director’s fees—Company’s dues from 
director—No adjustment without consent 

626 

-Lien on shares and dividends— No 

lien on Director’s fees 62c 

Compromise— Admissibility — Compro¬ 
mise recorded by Court and decree passed 
thereon—Subsequent litigation as to por¬ 
tion of property extraneous to former suit 
—Compromise is admissible even without 
registration 708a 

-■Compromise of doubtful claim is good 

consideration 7035 

-Pre.decree compromise—Compromise 

amongst parties to suit in which some de¬ 
fendants were minors— Sanction of Court 
not taken—Compromise against interest 
of minors It is not binding on minors 

537i 

-Procedure in 0. 23, R. 3, Civil P. 0., 

nob followed—Compromise recorded—Pro¬ 
perty not included in suit included in 
compromise—Compromise is not exempt 

from registration d6Bd 

Compromise Decree-Relief against pen. 

alty -Court can relieve defaulting party 
only if decree-holder enforces penalty, but 
cannot do so where he merely withdraws 
concession^ given to judgement-debtor— 
Condition in compromise decree held not 
penal 828 

-Binding effect — Decree passed in 

presence of pleader authorized by one 
party to appear on her behalf— Decree 
nob appealed against—No allegation of fraud 
with regard to compromise— Decree is 
binding on party, even if pleader was not 
authorized to enter into compromise; 91a 
* Binding effect-Decree assented to 
by pleader appearing on behalf of party— 
No statement on record that pleader was 
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Conirromise Decree 

not authorized to enter into oompromise 
— It must be assumed, unless contrary is 
eetflblished, that pleader had authority to 
comprotrise and that Court passing decree 
bad satisfied itself that he had such 
authority 

Contempt—High Court—Even non-presi- 
denoy High Courts have inherent right to 
punish for contempt (SB) 497a 

* -'Powers of High Court Inherent 

power of High Courts to punish contempt 
of themselves is not taken away bv Con¬ 
tempt of Courts Act (SB) 4976 

**-Powers Of High Court — High 

Court’s power in matter of punishment is 
unlimited — Person sentenced for con. 
tempt can be jailed even for '“^efinje 

p6rio(5 • 

Contract—Breach — Word im¬ 

plies forfeiture in case of breach 8426 
-—Novation “ Breach — On accounts 
Es. 2.974 found due on pronote on certain 
date- Promisee thereon agreeing to accept 
Es. 2,500 in full satisfaction if paid forth, 
with—Promisor paying Es. 2.000 imme¬ 
diately and handing over cheque for 
Es. 500 drawn by third person—On dis. 
honour of cheque by Bank, suit by pro- 
misee to recover whole amount in balance 
due on proDOte — Promisee held was 

entitled to it . 8166 

-Pekki adat—Incidents of relationship 

between arhti and bis client in respect 

of forward contracts stated 681a 

-Pakki adat—Custom in Lyallpur and 

Amritsar markets Market going down 
Deposit insufiScient — Arhti can settle 
transactions only if further deposit de¬ 
manded from purchaser is not furnished 
within reasonable time 5816 

C. L F,—Nature and incidents of 

566a 

-C. 7. F—Appropriation when com¬ 
plete—Where the documents are to be 
delivered on payment of the draft, ap. 
propriation’ is not complete until pay¬ 
ment of the draft 5666 

* - C. I. F.—Property in goods does not 

pass to buyer by mere acceptance of 
draft—Property cannot be re-sold unless 
it has passed to bu>er 566c 

Contract Act (9 of 1872), 5. 77—Minor 
executing pro note—No false representa¬ 
tion as to age — Creditor not making 
enquiry about age—Mere non-disclosure 
ef minority is no misrepresentation or 
fraud—Creditor cannot recover money 

598 
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_ 5 jgO—Contract found to be void 

owing to mutual mistake of fact—Party 
suffering under contract not claiming 
alternative relief in suit-His relief lies 

in separate suit 

♦_ 5 25 —Promise to pay—Considera- 

tion—Agreement to pay debt due fromt 
another is good oonsideration-Defendanfr 
acknowledging debt due by his father to 
plaintiff—Suit by plaintiff on basis of 

such acknowledgment—Personal decree 

held could be passed against defendant 
as there was consideration for persoi^l 

liability . ^ . 

- S 26 ( 3 )—Mere implied promise la 

not sufficient 865af 

-S. 25 { 3 ) — Promise to pay time- 

barred debt must be in writing—Only 
such promise constitutes fresh cause of 
action—Mention of debts in schedule of 
creditors is mere acknowledgment and 

not promise to pay 382’ 

- S. 65—Agreement to purchase plot 

after sanction of Municipality to lay out’ 
scheme—Earnest money paid—Sanction- 
suspended by Deputy Commissioner 
Vendor is bound to refund earnest money 

781 

- Ss. 69 and250—Scope—Agent under¬ 
taking by contract with firm abroad tO' 
pay it for all goods supplied by it and not 
paid for by purchaser — Order by pur¬ 
chaser to firm not through such agent 
—Purchaser refusing payment for goods 
supplied — Agent making payment for 
goods and suing purchaser for it—Thera 
being no privity of contract between- 
agent and purchaser, agent cannot claim 
benefit of S. 69—Letters by purchaser ta 
agent Bhowiug willingness to make pay¬ 
ment to him cannot so override S. 230' 
as to give agent right to sue 607 

- Ss, 148,161 and 75.2—Applicability 

—Stolen property recovered from accused 
person under Criminal Procedure Coda- 
and kept with person in charge of mal- 
khana — Such person embezzling such- 
property —■ Eelationahip of bailor and 
bailee held could not exist betweea- 
owner and Secretary of State—Secretary 
of State held not liable 572d 

- Ss, 261 and 264 — Equitable mort¬ 
gage in favour of Bank by firm having, 
father E and son A as partners—j? dying 
leaving A and lunatic son S —Suit on cash 
credit account making A party in personal, 
capacity as well as representing H, and S 
as representative of R only—Bank hav*- 
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ing knowledge of E*s death more than 
three years before suit — Subsequent 
acknowledgment by A —Mortgage invalid 
S held not liable under acknowledgment 
by A under S. 261—Even if S. 264 held 
applicable, suit was time, barred againt S, 
« P69 

Co-operative Societies Act (2 of 1912), 

S* 23 —Interpretation—Words 'debts of a 
registered society’ mean debts owed by 
society and not to society 931a 

- S. 42 — Liquidator exceeding his 

power as given by S. 42—Civil Court has 
jurisdiction to determine legality of bis 
order 931c 

42 { 2 ) (6)—Scope — Word 'con- 
tribation* means payment by each 
member of share of liability of society 
and not debt owed by him to society— 
Liquidator has no jurisdiction under S. 42 
( 2 ) (b) to determine liability of person 
owing debt to society 93 

^2 { 2 ) ( 6 ) and (d)—'Past member' 
in S. 42 ( 2 ) (b) means past member liable 
for debts under S. 23 — Person claiming 
not to be past member—Civil Court has 
jurisdiction to investigate matter 912fl 
S. 43 — Rules under, R. 18 (i)— 
Interpretation—All awards are appealable 

S. 43 — Bye-laws under—Bye.Iaw 
framed by Co-operative Society pYoviding 
that award of arbitrators will not be 
appealable — Parties acting on it and 
getting award — Society cannot subse¬ 
quently challenge validity of its bye.Iaw 
and claim right of appeal 673(3 

43 (l), R. 18 (Punjab )—Suit bet¬ 
ween society and members—Civil Court 
has no jurisdiction 2686 

^ 43 U) Award—Execution—An 
award granted under Co-operative Societies 
Act is to be executed in the same manner 
as a decree of Civil Court 63a 

I ~S* 43 (l) Death of defendant before 
institntion of proceedings relating to award 
Award against him is nullity 636 

0 sharer-Adverse possession—Removal 

of absentee co-sharer’s name from revenue 
records at instance of other co-sharers in 
possession amounts to ouster and com. 
mences adverse possession of co-sharers in 
possession even if no notice of removal is 
sent to absentee co-sharer 890a 

Adverse possession — Non-participa¬ 
tion in rents and profits by co-sharer for 
long time is evidence of his ouster and 
abandonment 3905 
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Co sharer 

Tenants-in-oommon—Suit by five for 
possession of certain share in land — Suit 
dismissed—Appeal by four only—Suit can 

be decreed only to extent of shares of four 

and cannot be decreed in toto 578a 

— Adverse pcissession — Absentee co- 

sharer—Possession of one co-sharer is 

possession of all other co-sharers—For 

adverse possession against absentee co- 

sharers, co-sharer in possession must prove 

some overt act to the knowledge of other 
oo-sharers 

—Adverse possession — Possession 
should be referred to lawful rather than 
unlawful source when two alternatives are 
open—Co-sharer entering into possession 
of land belonging to widow co-sharer and 
paying land revenue for it-Title of widow 
recognized and her name shown as co- 
sharer — Land mutated among all co- 
sharers along with co-sharer in possession 
on death of widow—Possession of co-sharer 
in possession is not adverse in absence of 
any overt act showing adverse possession 

00 .sharer granted temporary injuno. 
tion restraining other co-sharers from 
building on joint land pending suit—In 
appeal. Court finding no necessity for 
temporary injunction and allowing other 
co-sharers to build at their own risk —Court 
held exceeded its jurisdiction in deciding 
suit on merits — Status quo ante must be 
maintained—No obligation on plaintiff co- 
sharer to sue for partition 288 

Adverse possession — Suit by one for 
declaration that certain portion of joint 
property is exclusively his-No hostile 
overt act on his part before suit—Decree 
rejecting his claim but directing thatpro^ 

perty could^not be partitioned until con¬ 
tribution by other co-sharers to certain 
expenditure incurred by him—No mention 
of time-limit-Exclusive possession by him 
for twelve years after decree—Possession 
held could not be adverse 65 

Court.fee—Adjustment—Court-fee need 

not be paid on adjustment claimed ' 62a 
^Court fees Act (7 of 1870). S. 7 (iv) (f) 

—Appeal — Word suit' includes both 
plaint and memorandum of appeal—Suit 
for dissolution of partnership and rendition 
of accounts Appeal by defendant against 
preliminary decree — He must value 
appeal at valuation by plaintiff and not at 
any figure he likes 694a 

- S. 11 — Applicability — Section 11, 
Court-fees Act, has no application to a de. 


i 


it-'' 

\o ; 


90 

Court-fees Act . 

fend.Db appealing from a P^f “ 
cree in a suit tor dissolution of 
and rendition of accounts, whereby the 
defendant disputes hie liability 

2, Arts. 4 and 5—‘Fee leviab^ 
on the plaint or memorandum of appeal 
Interpretation-Court.fee on application 

for review must be either fee or one-half 
of fee leviable on original plaint or original 

meDQorandum of appeal 

- Sch. 2, Art. 6—It is not illegal for 

Court to accept person as surety under 

S. 55. Civil P. 0., on his oral statement 

It is not obligatory to take bond in writing 

772c 

-gc/t. 2, Art. 22 {as inserted by Punjab 

CourUjees Amendrnent Act, 1922] Appli¬ 
cability—Suit under Art. 22 does not fall 
within scope of S, 3, Suits Valuation Act 
It is not competent for Local Government 
to frame any rule governing such suit as 
empowered under S. 3, Suits Valuation 

Act 

- Sch. 2, Art. 22 {as inserted by Punjab 

CourLfees Amendment Act of 1922) Suit 
under, to declare that certain sale does not 
affect plaintiff's reversionary right Suit 
for jurisdictional purposes should be valued 
at 30 times revenue assessed on land in 
question 

Criminal Procedure Code (3 of 1898), 
S. 4. (I)—Interpretation — 'Collection of 
evidence conducted by police officer 
Meaning of lOOo 

- Ss. 133,137 and Order under 

S. 133 against person for obstructing public 
way—Person denying right of way on site 
—'Proceedings under S. 139-A must be 
taken before order under S. 137 676(i 

-5, i55—S. 133 does not govern cases 

where imminent breach of peace is ap¬ 
prehended 1015 

- S. 139-A —Magistrate mentioned in 

S.'^39.A is one before whom person was 
ordered to appear under S. 133 (l) 6766 
■^^Ss. 142, 155—S. 142 is controlled in 
Sts^fifeots by S, 133 “ 'Serious injury’ or 
^innninent danger’ contemplated by S. 142 
refers to injury or danger emanating from 
those things themselves which are speoi6ed 
•in S. 133—Order under S. 142 can be 
passed only if injury or danger specified in 
133 is apprehended and not otherwise 
ri 101a 

- 144 { 1 ), ( 5 )—S. 144 ( 3 ) has nothing 

to dojwith nature of order — It is merely 
oneoffoursnb.seotions referring to manner 
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of promulgation of order and its duration 
—District Magistrate has jurisdiction 
throuahout his district— District of Lahore 
ia "particular place” within meaning of 
g ( 3 )_Mere fact that order relates to 

auoh large district does not make it illegal, 

although it may be difficult to enforce it 

80 

*_275—Accused is not entitled as of 

rieht to insist on production by prosecution 

before case starts, of such doonmeiits on 

which reliance is to be placed He is not 

hampered in his defence m absence of/ 

such dooumenfcs ^ 

_ Igl ( 2 ) —Promissory note execucea 

at L in favour of K residing at A by I 
residing at L—On demand of loan by L 
pleading payment and producing promis¬ 
sory note with endorsement of paynient m 
handwriting of E, resident of A — C^rts 
at A held to have jurisdiction to try H tor 
offence under S. 403, Penal Code 85 

/ -iS. 505 —Dismissal of complaint under 

—Further inquiry—Even in a case of dis- 
missal of a complaint under S. 203, the 
order directing further inquiry is improper 
unless the order of dismissal is perverse ^ 
or foolish or is based on incomplete record j 
of evidence 

- Ss. 209 and 437 — Accused charged 

under Ss. 304, Part 11/149 and 325/149. 

I. P, 0.—Magistrate after considering evi¬ 
dence honestly finding that offence fell 
under Ss. 325/149,1. P. 0. — Application 
under S, 437, Criminal P. C.—Sessions 
Judge finding offence to be under S. 302, 

I. P. C., directing re-trial before him on 
ground that Magistrate had no jurisdiction 
to try offence—Magistrate held had juris¬ 
diction under S. 209—Order of re-trial 
therefore was not proper 217 

- S. 239 (d)—Scope—Accused illegally 

possessing revolver while preparing for 
dacoiby—Accused can be jointly charged 
and tried for offences under S. 399, 

1. P. C., and S. 19 (f). Arms Act 793 

-5. 239 {e) (as amended in 1923) — 

Joint trial—Accused under S. 457, Penal 
Code, can be charged and tried with an- 
other, charged under 8. 411,1. P. 0, 463 
r—5. 557—Cost of witnesses—In war- i 
^rant oases cost of causing attendance oft 
defence witnesses is to be borne by Crown \ 
—Departure from this rule is not permis- ■ s 
sible without assigning adequate reasons \ 

458 ^ 

-S. 339 (5)—Two contradictory state¬ 
ments by approver—Prosecution is not 
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warranted in every case — High Court 
should exercise extreme caution — When 
confession and incriminating statements 
by approver are untrue, inference is they 
are put in his mouth by others—Prose¬ 
cution for perjury should not be sanc¬ 
tioned being opposed to public policy: 551 
S. 476 —Court holding thorough in¬ 
quiry and recording evidence for offence 
under S. 193, Penal Code—Before direct¬ 
ing prosecution, Court must find that con- 
viotion is practically certain 867a 

^ S, 476 —Every case of perjury need 
necessarily result in prosecution—In 
such oases Court should see that prosecu¬ 
tion is undertaken in interests of justice 
and not to satisfy private grudge of liti¬ 
gant ^ 8675 

488 —Maintenance to children— 
'■Application for maintenance by Mahome- 
dan mother of her minor children under 
four years Father willing to maintain 
them if given in his custody—Mother is 
proper custodian of such children—En¬ 
quiry under Mabomedan law is not neces¬ 
sary in such proceedings — Maintenance 
cannot be refused to children 236 

* 5s. 614 and 1(95—Surety bond un¬ 

der S, 106 Object of—Bond is for pre¬ 
vention of crime and for providing addi- 
tional security for keeping the peace by 
iprinoipal and not merely for ensuring pay¬ 
ment under bond—On the principal com¬ 
mitting breach of peace, surety is liable 
for amount of bond even though payments 
ade by principal \ 30 P R 1890 Cr ; 26 
B 1894 Or; 226 P L R 1911 ; 4 Lah 
62=A I B 1924 Lah 262=81 1 G 955 
nd 5Lah448=A IR 1925 Lah 228=84 
I C 546, OVERRULED 133 

—5. 556—Grounds for transfer—Opi. 
nion formed Appellate Court remanding 
case for re-trial holding that there was 
prima facie case against accused under 
some other section of Penal Code—On 
appeal to same Appellate Court after con¬ 
viction on remand, application by accused 
for transfer of appeal to another Court 
under S. 526 Transfer held was justi¬ 
fied in interests of jastice 6^2 

Criminflil Trial Approver — Statement 
of approver corroborated — Pardon for¬ 
feited Statement is suflleient evidence 
for his conviction 689a 

Circumstantial evidence—Murder— 
Absence of explanation does not prove 
offence—Absence of explanation of sus- 
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pioious circumstances is circumstantial 
evidence that should be considered 1275 
Confession—Directions to be observed 
at the time of recording stated 7465 
Confession — Magistrate asking ac¬ 
cused to make detailed statement’— 
Statement made thereon does not become 
involuntary or inadmissible 399a 

Confession Confession by accused 
that he dealt blow to deceased in self- 
defence and only after receipt of blow 
from deceased—Accused stating that de¬ 
ceased died of accidental hatchet blow 
from one of prosecution witnesses—State¬ 
ment as to cause of death found false in 
view of medical evidence—Exculpatory 
statement giving rise to plea of self-defence, 
being distinct and separate from state¬ 
ment as to cause of death of deceased, 
held could be considered on merits 243 
Confession—Accused’s extra-judicial 
confession is not admissible 208a ' 

Confession Retracted and induced— 
Admissibility of A confession cannot be 
held inadmissible merely because it has 
been retracted or because of allegations 
as to its having been induced in the ab¬ 
sence of evidence to support them 2085 
Confession—Confession of oo accused 
Confession is admissible against another 
only so far as equal implication is concern¬ 
ed Confessor implicating another for 
offences of murder and concealment of 
dead body while implicating himself only 
so far as concealment —Confession will 
be admissible against another so far as 
offence of concealment is concerned: 127a 
Conviction Evidence — Every wit¬ 
ness contradicting his own statement sub¬ 
sequently—It is unsafe to convict 597 v 
Jury and Judge—Question of law 
or fact Murder trial—Accused not able 
to explain suspicious ciroumstanoes against 
him Inference to be drawn from want of 
explanation is question of fact and not 
question of law—Such question should be 
decided by jury—Current Indian practice 
of treating such question as question of 
law derogated from in preference to 
English practice 127o 

Revision—New plea—Pleas not raised 
before trial Magistrate cannot be allowed 
to be raised in revision 7026 

Revision—Enhancement of sentence 
Principles of — Trial Court in case 
under S. 247,1. P. C., sentencing accused 
to one year’s imprisonment — On appeal 
Sessions Judge reducing sentence to six 
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months and recording reasons for doing so 

—Sentence held not grossly inadequate 

to lO 

Revision — Interference by Higb 


Subject Index, 1937 Lahore 

Criminal Trial 


Court^Revision against acquittal High 
',/ \ Court will not interfere when appea 
I could be brought except in very unusual 

oases _ ^ 

-Security bond — forfeiture m re- 

^t^Quired not to commit breach of peace 
Dispute between Sikhs and Musliins 
because of cow sacrifice by Muslims in 
village owned by Sikhs M eacrifioing 
cows openly near abadi of his village but 
outside its boundaries—Place of sacrifice 
near thoroughfare and under pipal tree and 
not in slaughter house nearby M held 
had committed wrongful act and his seou- 
riby could be forfeited 717 

-Sentence— Prerogative of mercy— 

Murder ease—Accused sentenced to trans¬ 
portation for life—Sentence though could 
not be reduced by Court, case held strong 
for exercise of prerogative of mercy: 6896 

-Sentence — Murder — Accused l8 

years old—That by itself is no reason to 
reduce sentence of death 3996 

-Sentence—Enhancement of—Imposi¬ 
tion of fine by Appellate Court is not en¬ 
hancement of sentence if aggregate period 
of imprisonment is less than original 
period—Interference in revision is proper 
if alteration renders sentence excessive 
and inappropriate 195 

-Sentenoe—Sentence of whipping can¬ 


/ 


not be given to person sentenced to more 



than five years’ rigorous imprisonment 
though sentences aggregating more than 
five years’ rigorous imprisonment are pass¬ 
ed in different cases 104 

-Sole evidence being retracted confes- 

\/ sion corroborated by recoveries — To base 
conviction, both confession and recoveries 
must be beyond suspicion — Police officer 
arranging confession to be taken in Dak 
Bungalow and before Second Glass Magis- 
trate but not disoloaing reasons for doing 
60 —Confession is suspicious and oonvio- 
. tion on it is bad 98 

/*-Transfer — Mere passing of illegal 


¥ 


i. 


order does not justify inference against 
honesty or impartiality of Magistrate as 
to entitle accused to apply for transfer of 
case—Magistrate honestly believing that 
sufficiency of security given by accused is 
to be judged only by amount of mfiXMble 

by sureties — His aotion 
in insisting on suoh security alone is not 


such as should raise apprehension of par. 
tiality in mind of accused as to entitle 
him to ask for transfer ^ 411a 

* -Transfer—Accused is not entitled to 

have case transferred merely because he 
chooses to place sinister interpretation on 

innocent act of Magistrate ^ 4llc 

Custom—Evidence—Reoent instances of 

family custom being followed—Custom 
may be taken as ancient 806a 

-Evidence of—Custom must be proved 

to be in existence as far as living testi¬ 
mony can establish it — Recent judicial 
decisions laying down custom contrary to 
one in ancient riwaj*i ams Suoh custom 
cannot he held to be established: (FB)45la 

-(Punjab) — Adoption —Eligibility—* 

Daughter’a son — Among high caste non- 
agricultural Hindus, resident in towns 
such as Khatris of Amritsar, daughter sson 
can be validly adopted Such adoption 
has full effect and adopted son severs his 
connexion with natural family and becomes 
male descendant of adoptive father 6266 
—^Alienation—Necessity—Debts raised 
for marriage of son and for muklawa cere¬ 
mony of daughter are for necessity—Mort¬ 
gage to pay off decrees against mortgagor 
—Mortgagee need not see to actual appli¬ 
cation of money debt 942 

-Alienation — Widow succeeding to 

non-anoestral property of husband ^ 
Widow and her mother-in-law transferr¬ 
ing property for valuable consideration— 
Next reversioner consenting bona fide to 
transaction on receipt of consideration— 
Transaction is binding on son of rerer. 
sioner 769 

-Alienation — Compromise — Suit by 

collateral A ohallengng gift by compro¬ 
mised on condition that B was not to 
alienate property and A was to withdraw 
suit — Compromise held allowed aliena. 
tion for valid necessities 708c 

-Alienation — Nangianas of Shabpur 

District—Proprietor’s power of alienation 
in absence of male issue is unrestricted 

704 

* -Alienation — Reversioner—Right of 

reversioner to contest alienation is inde¬ 
pendent and individual—Omission by one 
reversioner to sue does not debar others 
from suing at all — Minor son of alienor 
and other major but distant collaterals 
living at time of alienation — No suit by 
suoh collaterals to oballeuge alienation 
within limitation—Suit by minor after 
limitation but within three years of 
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attaining majority is maintainable and not 
barred : 39 P L R W^A 1 B 1937 Lah 
486, REVERSED 653 

^ Alienation — Necessity— S adjudged 
insolvent — Official Receiver mortgaging 
house belonging to S and his mother with 
S s bona fide consent — No proof of undue 
influence or coercion— S and his family 
benefiting by mortgage—Sons of S cannot 
set aside mortgage including mother’s 
share on ground that it was without con> 
sideration and without necessity 639 

-Alienation — Necessity — Right of 

reversioner to ohallenge alienation as being 
without consideration and necessity — 
Such right extends to involuntary sales 
also 564a 

—Alienation — Ancestral land—Neces¬ 
sity Sale of ancestral land by father to 
purchase land in Bikaner and Gwalior — 
Elder son attesting deed at the time of 
registration Father actually spending 
some money in buying land in Gwalior— 
Suit by minor son for declaration that sale 
is without necessity — Sale held to be for 
necessity 493 

—Alienation — Necessity — Just debts 
defined Large debts contracted by father 
and grand-father during short period— 
Family small and no evidence to show 
that extraordinary expenditure had to be 
incurred—Evidence showing father to be 
drunkard, thief and profligate—Debts held 
were incurred by way of reckless extra¬ 
vagance and not just 477 a 

Alienation—Who can ohallenge—Son 
as reversioner deriving bis right from 
tjommon ancestor has independent right to 
ohallenge alienation by father and grand¬ 
father—Mortgage by grand father with 
oonsent of father—Debts for immoral pur¬ 
suits of father—Consent held not bona fide 
and alienation not binding on son 4775 
** Alienation—Setting aside — After- 

born reversioner's right to ohallenge alie. 
■nation effected before his birth—Limita. 
tion under different circumstances explain- 

•ed ^ 420 

Alienation — Ancestral property — 
Power of alienation Ghorewaha Rajputs 
of Rahon, Tahsil Nawanshehr have not 
unrestricted powers of alienation at Rahon 
or anywhere else 349^1 

Alienation — Ancestral property — 
Power of alienation—Proof of—Instances 
of mortgage of recent dates and without 
•^details are of little value 3495 


Custom (Punjab) 

Alienation — Non-proprietors of vil¬ 
lage Usman Khattar in Rawalpindi Dis¬ 
trict are entitled to alienate sites of their 
houses 298 

Alienation—Necessity — Payment of 
decretal debt constitutes necessity—Loans 
by father for acquiring land, reckless 
extravagance or wanton waste on his part 
not being proved—Alienation of ancestral 
property is valid being for necessity and 
ooDsideration li9 

Ancestral land — Land owned jointly 
by cousins at first settlement according to 
their shares in ancestral land —Presump¬ 
tion is that land is ancestral 917 

-Ancestral land — Liability — Tehsil 

Sonepat, District Rohtak — Land is nob 
liable for debts of last male holder 778 

-Ancestral property — Oooupanoy 

rights in favour of third parties in time of 
M s anceabora—Long after death of M*s 
father, M purobasiug occupancy rights 
with his own money—Property so pur¬ 
chased cannot be regarded ancestral but 
is self-acquired property of M —It can 
therefore be attached in execution of 
decree against bis estate for his unsecured 
loans 696 

-Ancestral property — Atfcachability 

— Riwaj.i.am of Ferozepur District — 
Debt nob charged on property—Ordinary 
rule of custom is that such property can¬ 
not be attached—Question 32 in Riwaj- 
i.am merely states power of guardian and 
is not against ordinary rule: 14 Lah 365- 
AIR 1933 Lah 693=141 I G 483, 
OVERRULED (PB) 148 

-Burden of proof—Burden is always 

on person who alleges that custom is 
different to that stated in riwaj.i.am 

4835 

-Burden of proof—Succession—Party 

asserting that he is governed by oastom 
must prove it and what that particular 
custom is 4495 

-Custom or Mahomedan Law — 

Kakazais of Tapala—Kakazais are gov¬ 
erned by personal law (Mahomedan law) 
in matters of alienation 777 

-Custom recorded in Customary Law 

is presumed to be correct, though not 
supported by instances 5256 

-Custom in one district not in con¬ 
formity with general Customary Law—No 
presumption arises that its force is weak¬ 
ened (FB) 451e 

Custom or personal law—Migration 
—Family of Rajputs of Jammu migrating 



A 


2^ Subject Index 

Cnatom (Pnnjab) 

to Gardagpur Digtriot—Preaumpbion ^ 
that they are governed by Hindu law 
Burden of proving that they are governed 
by custom of Gurdaspur District is on 

them ^ 

■ -Customary Law silent on particular 

matter, personal law may be invoked— 

If personal law too is silent, matter may 
be decided according to justice, equity 
and good conscience 742a 

■ -Debts —Ancestral property—Decree 

passed against ancestor—Ancestral pro¬ 
perty attached and sold in his lifetime— 
Death of ancestor — His grandsons oan 
challenge sale on ground of want of con. 
Bideration and necessity or of immorality 
or of objections under Civil P. C. They 
cannot do so merely on ground that pro¬ 
perty is ancestral 157 

-Evidence — Mutation records — 

Parties not agriculturists or of land- 
holding class—Mutation records are not 
important piece of evidence 609a 

■ -Ferozepur District Ancestral land 

in hands of sons of deceased judgment- 
debtor cannot be attached in execution 
of simple money decree 638 

-Ferozepur District — Marriage 

Ceremony is essential to marriage 
Jat dying before muklawa—His brother 
taking muklawa — Karewa marriage is 
constituted 6126 

-Gift—Daughter — Ancestral land— 

Bhatti Bais of Jhelum District are Eaj- 
puts—Custom amongst them is same as 
that of Mahomedan tribes in Jhelum 
District—Gift by sonless proprietor of 
whole or portion of bis ancestral estate to 
bis daughter is valid, though brother is 
alive 766 

-Gift — Kangra District — Gift by 

sonless widow to son-in-law—Son-in-law 
dying leaving minor son who also died— 
Property held reverted to donor widow 
and did not pass to collaterals of deceased 
son of donee son-in-law 250a 

—Gujranwala District—Custom as to 
preference of collaterals to daughter’s son 
—Customary law containing said custom 
is imperfect and so unreliable document 

468c 

-Gujrat District—Custom of Khana- 

damad—Property gifted to Khanadamad 
reverts to donor's reversioner on extino. 
tion of descendants of wife of Kbana. 
damad—Principle applies even if Khana. 
damad has rendered services 705 
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-Landlord and tenant—Dholi tenure- 

—Dholidar is tenant in perpetuity— 
Such tenure however does not confer' 
right of taking minerals on dholidar 
unless such right is expressly given to 

him 

- Landlord and tenant — Distinction 

in positions of occupancy tenant and 
muqarraridar in Attook District stated 
—Land situate in Mari Ganjur under 
muqarraridar acquired by Government 
Apportionment of compensation between 
proprietor and muqarraridar is nob 
governed by para 12 of Wajubularz of 

Mari Kanjur 

- Maintenance— S’ dying leaving three 

sons, 4 by predeceased wife and B and 0 
by his wife T who survived him along 
with sons — Property of K partitioned 
between sons without consulting T or 
making any provision for her main¬ 
tenance —A receiving one-half and B and 
C one.fourth each as parties governed by 
rule of Ohundawand—Held T had charge 
for maintenance on every part of her 
husband’s estate including stepson A s 
share and maintenance must be realized 
in the proportion in which sons had 
divided property among themselves: 742f> 

-Mohalla Khajurian of Jullunder city 

—Custom prohibiting tenant from mort¬ 
gaging bis permanent right of residence 
does not exist 360£^ 

-Proprietary body—Long existence of 

kaoba mosque on site occupied by non- 
proprietors—Proprietor of site not object- 
ing for many years—Non-proprietors held 
entitled to convert mosque into paoca 

structure 26» 

-Beligious endowment—Mahanb—Sue. 

cession—Thakardwara—Mahanb of Tha- 
kardwara of Bairagis nominating successor 
—Still confirmation by Bhek and Sewaka 
is essential—Such oustom being generally 
recognized, strong evidence is essential ta 
prove contrary 311 

-Eiwaj-i-am—Value of—English ver¬ 
sion is abstract of vernacular version at 
times duly corrected by Settlement Offi¬ 
cer — Question of preference between 
English and vernacular version depends 
on facts of each case 459a 

-Biwaj-i-am—Vernacular and English 

versions of custom—To determine which 
version is correct, it is useful to refer to 
earlier riwaj-i-am—Biwaj-i-ams of years 
1868 and 1894 of Lahore District ezolad- 
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ing collaterals of fifth degree in preference 
to daughters in matter of succession among 
Eajpubs — Correctness of statement of 
custom in riwaj-i-am of 1916 doubtful— 

Burden to prove oustom different from 
that established by riwaj i-ams of 1868 
and 1894 is on one who alleges it 4595 

-Sayyeds in Jullundur Tahsil— Suo- 

cassion—Non ancestral property—Daugh¬ 
ter does not succeed in preference to col¬ 
lateral of second degree 698 

-Shamilat — Cultivation of — Adna 

malik in Panj Girain, Tahsil Bhakkar, Mian- 
wali District^ is entitled to cultivate shami. 
latland without permission of ala malik— 
Only right of ala malik is priority to culti¬ 
vate land before it is actually cultivated 
by adna malik 286 

-Statement in riwaj-i-am that childless 

widow gets equal share with son of an¬ 
other widow and is entitled to get that 
share separated—Onus to prove contrary 
is on person disputing oorrectnass of 
statement 657 

Succession — Interest of female in 
eonfiict with those of male—No document¬ 
ary record of custom of females not sue- 
ceeding to family property—No instance 
of claim by female actually made and 
denied Evidence that daughter’s assent 
always taken when succession went to 
prejudice of daughter— Evidence does not 
prove exclusion of females in succession to 
family property 8065 

■ Succession— Collaterals — Aggarwal 

Mahajans of Rohtak District — Eight of 
representation is recognized by oustom— 
Nephew can succeed with uncle to pro¬ 
perty of deceased sonless uncle 710 
^ Succession—Jats of Thanesar Tahsil 
in Karnal District—Sister or sister's son 
succeeds in preference to collaterals of 
remoter degree than fifth in absence of 
daughter or daughter’s son 701 

^ Succession—Tullas of Shabpur Dis¬ 
trict-Married daughters—Under Custo¬ 
mary law which governs all Mussalman 
tribes including Tullas of Shahpur District, 
married daughters do not inherit their 
father’s estate in any circumstances : 683 
Succession Awans of Shahpur Dis¬ 
trict-Married daughter is preferential 
heir to self-acquired property of her father 
as against collaterals of 5tb degree 641 
“^Succession—Awans of Shahpur Dis¬ 
trict-Daughter succeeds to non-anoestral 
property in preference to collaterals: 640 
*~“Suoce8Bion — Daughter — Banias of 
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Ambala District— Daughter is excluded 
by collaterals 635 

-Succession— Sidhu Jats of Eazilka 

Tahsil, Ferozepur District—Sonless widow 
of pre-deceaaed son succeeds to property 
that her husband would have inherited— 
Unohastity of widow does not entail for- 
feiture 6l2(j. 

Succession— Collaterals — Aggarwal 
Banias of Ambala District — Collaterals 
succeed in preference to daughter 6095 
Succession Collateral in fourth de¬ 
gree is not entitled to succeed to house of 
non-propriefcor whether non-proprietor is 
governed by Hindu law, Mahomedan law 
or by Punjab custom—Rule applies to 
house owned by village menial 542 

"Succession— Amarpuri Arora of Mul¬ 
tan town governed by Hindu law—No evi. 
dence to prove that such person went to 
reside in village and adopted professions 
and habits of agriculturist—According to 
Customary law of Multan District, succes¬ 
sion to such person dying sonless is govern¬ 
ed by his personal law—Sons of married 
daughter of such person take in preference 
to son of deceased’s brother 500a 

' Succession — Ferozepore District- 
Widow, after colluding with daughter, alie¬ 
nating husband’s patti in favour of per¬ 
sons other than collaterals — Patti not 
homogeneous— Pattidars are entitled to 
bring suit to set aside alienation 483a 
Succession — Widow — Succession to 
husband’s collaterals is as representative 
of her husband—On her death property is 
husband’s 4684 

*-Sacoession—Jats of Sialkot District 

“Daughters have no right to succeed to 
father’s property in preference to collate¬ 
rals (FB) 4516 

Succession—Mahomedan Rajputs of 
village Laha in Ambala District—Descen¬ 
dants of two wives of such Mahomedans 
separate from each other and forming two 
distinct groups—Relatives of whole blood 
exclude those of half-blood when succeed¬ 
ing inter se 332 

-Succession—Jhelum District—Sister 

versus daughter’s son—Property inherited 
by two unmarried daughters and mother 
half and half—One daughter dying and 
other marrying, leaving mother in sole 
possession Neither of daughters in pos¬ 
session 26 years before suit—After mother# 
sons of married daughter cannot succeed 
Sister of deceased original owner inherits 
her brother’s property 321 
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Custom (Punjab) ^f^r— 

-SuooesBion—Self-acqnired property ^ 

Khaira Jats of Tarn Taran tahsil m 
Amritsar District-Daughter Buooeeds in 

preference to collaterals 

— Succession-Land in Patbankot tahsil 

—Owner of land dying without any heirs 

— Village community has preferential 

claim of succession to land 2&/a 

- Succession— Daughter—Self-acquired 

property of father—Johar Jata of Pbillaur 
tahsil of Jullundur District— Daughters 
do not succeed in preference to 

degree collaterals _ 

•-Succession—Trading Khojas of uhak- 

^al town who were converted from 
Hinduism and who are not agriculturists 
follow Mahomedan law of inheritance 
To prove that they follow custom, it must 
be established that they did not follow 
Mahomedan law when they were converted 

130 

——Succession — Arains of Wazirabad 
tahsil, Gujranwala District Daughter 
and resident son in.Iaw (khanadamadj are 
entitled to succeed on death of daughter 8 
father without male issue HO 

-Succession—Self.acquired property ^ 

Kahlon Jats of Gurdaspur—Daughter is 
preferential heir in presence of near oolla- 

terals . riu i i. k 

——Succession from Guru to Chela estab¬ 
lished—Last Mahant not having any 
Chela but leaving will in favour of bis 
wife and daughter—Suit for management 
of Gaddi after obtaining sanction under 
S, 93, Civil P. C—Circumstances proving 
wakf nature of property—Wife and 
daughter must prove personal nature— 
Entry in revenue papers ‘Value of 14 

-Will—Ancestral property—Awans of 

Sawalpindi district have unrestricted 
power to make will of ancestral property 
in favour of persons of same tribe 5ii5a 
—Measure of—Contract entitling 
railway servant to month’s notice or pay 
before terminating his services Servant 
going on leave and suffering from tuberou- 
losis—Railway discharging him without 
notice—Servant is entitled to damages of a 
month’s pay—Servant claiming Ra. 65,000 
as damages—Lower Court is not justified 
in awarding costs to servant on relief 
originally claimed 549 

*Declaratory Suit—Plaintiff being in 
.actual or constructive possession or no 
further relief could be asked for—Suit for 
mere declaration in respeot of such pro¬ 
perties is maintainable—Further relief in 


Declaratory Suit . , , , . , 

respect of small item inoluaed in suit not 

asked for though could be asked for- 
Amendment of plaint, by adding such 
relief in respect thereof, can be 

Decree— Decree against limited company 
-Liability of share.holders-Order under 

0 21 B 50, Civil P. C., oannot be passed 

against share- holders-Order if passed is 

nullity and can be ignored 

-Instalments-Debtor making defaults 

in payment of instalments as provided for 
in bond is not entitled to instalment 

T loo 

decree ^ 

Deed — Construction — Discrepancy bet¬ 
ween area and boundarieB-Boundaries 

are to be taken as criterion for determin¬ 
ing property actually conveyed 

-Pardanashin lady Deed should be 

read out and must be understood in^its 

nature and effect ^ ^ 

-Construction—Sale or lease—C trans- 

ferring land to G by sale but to defeat 
right of pre.emptors, entering O as ooo^ 
panoy tenant at mutation proceedings G 
entered as full owner at subsequent muta¬ 
tion proceedings—No consideration passed 
at subsequent alleged sale First transac¬ 
tion held to bo out and out sale, nob 
cooferriog occupancy rights on G 97(1 
Divorce—Decree for dissolution and co¬ 
respondent ordered to pay damages—No 
appeal by co-respondent — Petition for 
confirmation of decree Order regarding 
damages can be attacked by oo-respondenb 
in such petition (SB) 417(i 

**-Legitimacy—Evidence—Neither of 

the spouses oan adduce evidence on non- 
inberooursa after marriage to bastardise a 
child born in wedlock 176o 

Divorce Act (4 of 1869), S. Applioa- 

tion for judicial separation Allegation of 
adultery—Direct proof is difficult Oir- 
oumsbantial evidence enabling reasonable 
inference of adultery is enough 395 

-S. 54 —Damages—Quantum of—The 

means of the adulterer have nothing to do 
with question of quantum of damages 

(SB) 4175 

- Ss. 41 and 43—Scope—High Court 

will nob interfere with order passed by 
Court about maintenance under S, 41 
unless it is passed in disregard of evidence 
or is unreasonable 8625 

-S. 56—Scope—S. 65 deals with pro¬ 
cedure and applies to Court to which 
appeals lie—Appeal lies from order fixing 
amount of maintenanoe 862a 
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Divorce Aot 

S. 66 —Proceedings under—Order of 
Court; after hearing arguments of parties 
Appeal from such order is competent 

176a 

Easement—Decree for injunction against 

owner of servient tenement restraining 
him from building beyond certain height— 
Decree-holder seeking to execute decree by 
demolitionof additions by judgment.debtor 
Real question is whether judgment- 
debtor has infringed original decree— 
Whether decree- holder has rebuilt and has 
increased burden are immaterial questions 

419a 

-Mere rebuilding of dominant tene¬ 
ment — Whether destroys easement 
(Quaere) 4195 

-Prescription— A'$ house abutting on 

B's courtyard— A can acquire easement 
by prescription to go over B’s courtyard— 
A using B’s courtyard nine or ten years 
before suit with B's permission— A is not 
entitled to easement by prescription— 
Nor to easement of necessity 320 

Estoppel Mortgage property standing in 
name of mortgagor—Mortgagor considered 
and did all acts as owner—Extracts from 
Municipal registers and survey plan given 
by mortgagor to mortgagee, showing mort¬ 
gagor full owner—Mother present at time 
of negotiations finally inducing mortgagee 
to advance money on mortgage—Mother 
held estopped from denying title of son to 
property Mortgagee held took reaeonable 
care to ascertain that transferor had 
power to transfer 272 

Evidence—Document — Proof of—Pro¬ 
duction of document by person who is 
neither writer nor one on whose behalf 
it was written is not tantamount to 
proof ^ 593a 

Certified copy of police report— 
Admissibility—A mere certified copy of a 
police report does not prove itself in the 
sense that its contents do not require fur¬ 
ther proof before being used— In the 
absence of any legal proof of such docu¬ 
ment it is improper, for a Judge to allow 

^ 5936 

Secondary—Counterfoils of receipts 
are admissible only if loss of originals is 
proved _ 370/ 

Admissibility Secondary evidence— 
Granth Sahib and hukumnamas {Quaere) 

. ... 280o 

Admissibility Interlocutory order 

Emitting evidence to go on record — 


27 

Evidence 

Subsequently Court can hold it as inad¬ 
missible 1705 

Evidence Act (1 of 1872). S. 5-Magis¬ 
trate not acting under S. 164 or S. 364, 
Criminal P. C., giving evidence that 
accused pointed out certain shop alleging 
that he purchased crackers from it— ^ 
Whether even gesture of pointing out 
shop is inadmissible (Qufigre) 746a v 
I II Recitals in deeds about des¬ 
cription of property are relevant 1206 

^5. 15—Document—Mortgage deed— 

Plaintiff bringing suit for declaration of 
title to property mortgaged by predeoes. 

sor-in-interest—Mortgage deed is admis¬ 
sible in proof of title as assertion of right 

^ 6886 
S. 15—Judgment in previous suit 
may be relevant for establishing parti, 
cular transaction But neither findings 
of fact nor reasons upon which judgment 
is founded can be relevant in subsequent 
suit 437 

15 Judgment —Judgment recog. 
nizing custom cannot have same impor¬ 
tance as clear cut instance of custom 
recognized by parties themselves 2236 
^7 Scope—Custody under S. 27 
need not be formal arrest—Mere suspect 
not formally charged with offence or 
arrested under Criminal P. C.—Presence 
of such person with police under some 
restraint amounts to custody under S. 27 
Statement of such person in such oir- 
oumstanoes leading to discovery of any 
matters is admissible under S. 27 620 

S. 55, Cls, ( 5 ) and (5)—Definite per¬ 
son must be indicated as author of state- 
ment 599 ^ 

Ss. 36 and 114—Settlement records—■ 
Later settlement records are to be pre¬ 
ferred to previous ones — Change in 
revenue record surviving over long period 
—Presumption is change is not made 
without good reason — Presumption is 
rebuttable 410 

S. 67 Passages in books containing 
alleged tradition — Mere existence of 
passages is not evidence of tradition— 
Before judicial notice of them is taken, it 
must be shown that writer had special 
knowledge of tradition 6296 

j S. 63 Abstract translation not 
copy* of or even complete translation of 
document—Translation merely summary 
of its terms—It does nob come within 
S.63 370i 


23 

Evidence Act ^ ^ l i/.af 

- S. Execution and contents of lost 

BDoient document are not proved mere^ 
bv production ol 30 years old copy 
With other evidence it may raise pre- 
Bumption ot genuineness ot original 
-S. 90—Proper custody—Will made 

in 1899—Will produced in 1907 in pro¬ 
bate proceedings by person not named in 
will—No evidence how it came into bis 
posseesioD-Will subsequently produced 

in some proceedings in 1930 No pre¬ 
sumption under S. 90 arises, as 

custody not proved _ ^ 

- S. .90—Entries in bahis of priests ^ 

Presumption is permissible only if evi. 
dence is led to prove identity, signature 

and handwriting of writer _ ^ 59^0 

- 5 . 99 —Rule of presumption m b. yu 

must be applied with great caution IV 

- S. 92-S. 92 does not govern decrees 

—Decree based on an award ambiguous— 
Court can examine arbitrator to interpret 

decree 

__ 5 ^ Presumption under S. 112 

applies quite irrespective of fact whether 

mother was married or not at the time 

of conception Voi 

-iS. —Child born to wife during 

continuance of valid marriage alleged by 
husband to be illegitimate—Mere state¬ 
ment by husband that child is not his, is 
not sufficient to establish illegitimacy 

26ba 

—-S. Whether husband is com¬ 

petent to give evidence showing that child 
born to hie wife during wedlock is 
mate (Quaere) 26®^ 

- S. Legitimacy of person chal¬ 
lenged—Mere finding that husband re¬ 
mained outside for long periods and that 
on return after one such period, he was 
dissatisfied with conduct of his wife and 
denied paternity of the child born to her, 
is not sufficient for purposes of S. 112 It 
must be definitely proved that during that 
period there was no occasion for wife to 
meet her husband 266c 

- S, 214—Adoption ceremonies—Pre¬ 
sumption — Person enjoying status of 
adopted son for nearly half a century and 
treated as such all his life—Presumption 
in absence of anything contrary is that all 
necessary ceremonies were duly and re¬ 
gularly performed at the time of adoption 

626 a 

-S. 224, Ulus, (a)—Presumption can. 

not be drawn unless facts warrant it: 7006 
—5. 146 — Plaintiff’s witness—Doou- 
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Evidence Act 

ments executed by such witness produced 
bv defendant to contradict witness—Doou. 
ments held admissible in evidence even 
though plaintiff not party to each doou- 

ments 

_ ^ 2 ^g —Referring to statements in 

first information reports, medico-legal re. 
ports, etc., as it they were evidenoe is not 
proper-Proper course is or witness to 
refer to document and state in Court 
everything material 

_ ^ —Finding of fact basod on legal 

evidence on record -■ It is 

second appeal even if inadmissible evi- 

dence has been admitted 

Execution— Stay—Minor's estate under 
management of District Judge The on y 
creditor executing his decree by attach¬ 
ment and sale of minor s property—btay 
of sale pending appeal by minor should be 

granted without insisting on fresh security 

841 

-Completion of—Application for exe¬ 
cution of money decree with interest and 
cost—Decree-holder stating that decree 
would be satisfied fully if^ amount de¬ 
posited by judgment-debtor in Court was 
paid, but reserving his right to recover 
costs of High Court by separate execution 
application—Court ordering payment and 
noting ‘satisfied’ on order Fresh appli¬ 
cation subequently by deoree-holder for 
balance due—Application held maintain¬ 
able, as decree not fully satisfied on pay¬ 
ment of deposit 733a 

-Order committing judgment-debtor to 

prison for unspecified period is appealable 

as decree ^ 

-Attachment—Proof of—Omission to 

affix notice and make pioolamation—At. 
tachment held not valid 671a 

-Attachment — Onus to prove prioir 

valid attachment and voidability of sub¬ 
sequent mortgage lies on person challeng¬ 
ing mortgage — Latter must also prove 
that all requirements of law pertaining to 
valid attachment are fulfilled 6716 

-Bar to—Pre-deoree compromise can- 

not be pleaded as bar in execution pro- 
oeedings—Executing Court can go into 
matters arising after decree but not into 
pre-decree agreements—Separate suit for 
pre.decree compromise is maintainable 

537a 

Limitation—Duty of Court 4046 

Order of attachment—‘Party, neither 


judgment.debtor nor legal representativo 
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Execution 

of judgmenfi.debtor, has no right to appeal 
^rom suoh order—He can only formally 

object to attachment 313a 

^-Attachment—Judgment-debtor hav¬ 

ing share in shop—Order attaching specific 
goods in shop is illegal—Proper order is to 
prohibit judgment-debtor from transfer- 
Ting his share 3136 

-Transfer of decree — Provisions of 

O. 21, R. 5, Civil P. 0. not strictly fol¬ 
lowed—Transferee Court's proceedings are 
not without jurisdiction and do not be¬ 
come nullity—Party allowing Court to 
exercise jurisdiction in wrong way cannot 
afterwards turn round and challenge lega¬ 
lity of proceedings 174 

—^Eights of decree-holder—Land held 
by judgment-debtor as lessee subject to 
conditions restricting his rights to sale— 
Decree-holder attaching same is bound by* 
conditions and cannot ignore restrictions 
placed on lessee's rights of transfer 93 

Compromise decree—Managership of 
Math D with M and others appointed 
joint managers by compromise decree— 
Another suit by D for removal of M and 
■others from managership—Defendants re¬ 
moved from managership—New decree 
simply substituted D for D, M and others 
“Old decree remains executable 18 

Execution SeIo Attachment of property 
before judgment—Compromise decree pas. 
eed with order that attachment should 
continue till full payment—Persons con¬ 
testing validity of attaohment—Onus lies 
on him to prove that there was no sub- 
flisting attachment at time of sale—Attach¬ 
ment must be assumed to be proper and 
eubsisting in presence of report of attach¬ 
ment and subsequent order of attachment 
to continue 2976 

^ , Sale in execution of money decree 
without attachment is not nullity 297fl 
“y-Setting aside—Judgment-debtor per¬ 
mitting Court to sell property without 
fresh proclamation if he fails to pay decre¬ 
tal amount within given period—Court 
selling property accordingly—Sale cannot 
be set aside on ground of irregularity in 
sale proclamation 113a 

Setting aside—Irregularity—Deposit 

of one-fourth purchase money after three 
days of sale—Court accepting it—It is 
mere irregularity and cannot vitiate sale 

Purchaser s title Some portion re¬ 
leased from attachment — Judgment. 
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Exeoation Sale 

debtor ceases to be so with respect to that 
property—Auction purchaser purchasing 
it cannot resist judgment-debtor’s claim 
in respect of it 296 

* Government of India Act (1919, 9 & 10 
Geo. Y. Ch. 101 ), 5. 96.B~RuU^ regard, 
ing civil services, R. 55—Words in S. 96.B 
subject to the provisions of this Act and 
the rules made thereunder’ govern whole 
section—Rules made under it limit power 
of Crown to dismiss at pleasure—Dismissal 
of subdivisional officer without following 
provisions of R. 55 Cause of action arises 
against Secretary of State—Civil Court 
has jurisdiction to entertain suit for 
damages 2266 

Grant — Construction — Two conflicting 
descriptions of subject matter of grant— 
That which is more certain, stable and 
least likely to have been inserted inadver¬ 
tently must prevail 920a 

Guardians and Wards Act (8 of 1890), 
5. 9{i)—Mahomedan minor girl born at 
Multan On her father dying two years 
after, minor sent to Bhawalpur State— 
Application by mother for guardianship in 
Multan Court after few weeks—Minor held 
was ordinarily resident of Multan district 
Court at Multan held had jurisdiotion 
to entertain application 797a 

S. 25 Father s application for cus. 
tody of his minor daughter—Daughter 
living with aunt since her mother’s death 
and from infancy for about 12 years—No 
interest taken by father in her since then 
Daughter attaining marriageable age at 
time of application—Father held should 
not be given custody of his minor daughter 
m view of minor’s interest 481 

Application for guardian¬ 
ship by person not resident within juris, 
diction is competent 7976 

Hindu Law—Debts—Promissory note— 

Mdiubdr of joinfe fsiinily nofe p&siiUU(UbliAg 
in its execution is not personally liable^ " 

926c 

Debts—Joint family business—Debts 
contracted by manager—Other co-parce¬ 
ners are liable only to extent of their in¬ 
terest in joint family property—They are 
not personally liable unless they are con- 
tracting parties to debts or have subse¬ 
quently ratified them 247 

^-Debts—Manager of joint family bor- 
rowing money for ancestral family shop— 
Manager is liable to extent of his share in 
joint family property and also personally 
—Other oo-paroeners are liable only to 
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Sen“Seir inters^ Vrove^ 

unless they consent to or rati y auc 

•neir-Step-sister’g pon isalao heir: 11 

-Joint family-partition “ 

amoDS brothers established not o°'y 
mere separate acquisitions and keeping of 
Beparate purses but by other direct evi- 
dence-Ono brother dying after partitim 
and bis widow succeeding to his share 
Son of other brother alleging property to 
be joint family property—Reference to 

Civil Court under S. 117 of Punjab Land 
Revenue Act-Onus to prove that there 

was no partition lies on person disputing 

ooO 

^^Jo'int family-Decree against un. 

divided co parcener — ° 

nient.debtor not attached during his ife- 
time-After his death decree cannot be 
executed against other co-parceners who 
take estate by survivorship and not by su^c. 

"®^!i^Maintenance-Widow-Widow has 

right; to sell family property for her 

— Marntenance—Suit by aged father 
)r mainteDance-Son ifl under legal obli. 

ation to maintain his aged 
ective of possession of property by him 7b 
—Marriage—Parties Brahmin residents 

f town-Presumption is of 

—Minority and Guardianship—Joint 
imily—Whether guardian of property or 
f person of minor member can be ap- 
ointed stated—No appointment of guar- 
ian under Guardians and Wards Act is 
eceaeary to enable minor to sue for 

artition 

—Religious endowment—Alienation 

'owersof Mahant— Mahant can alienate 
ehutter property only in cases of un. 

voidable necessity-Mahant executing 

mortgage of debutter property to pay off 
arlier mortgages for which no necessity 
roved—Mortgage is void b60fl 

—Widow—Alienation—Widow making 

ift of land to her daughter, her next 
eir—Gift nob of entire land—It does not 
mount to surrender—It amounts to alie- 
ation and is invalid 54 

lindu Law of Inheritance (Amendment) 
icl( 2 of 1929), S, 1 {;2)—Person d^ing 
atestate before 1929 leaving widow— 
)eath of widow after coming into force 
f Act—Succession is governed by Act 2 
[ 1929 196 (2)4 


, 1937 Lahore 

Hindu Law of Inheritance (Amendment} 

* 2 —Husband succeeding to shri- 
dhana of wife-Suooession to such pro*, 
perty is subsequently governed by law 
applicable to property 

cession opening out after Act 2 1929 

Act applies ^ 1^“ 

♦Income-tax—Assessee, a Gove^ment 
servant, requesting bead of I*'® 0®°® 
pay his February salary m April Head 
of the office drawing salary m March but 
paying it to assessee in April Salary 
drawn by head of office in March he d 
could nob be regarded to have been held 

in trust or bailment for assessee-^l^ebru. 

ary salary received by assessee in AprU 
held could nob be included in year s ^as. 

sessmenb _ „ aa 

-Limitation—Application under S. bOi 

Income-tax Act — Commissioner cannot 

extend time—S. 5, Limitation Act, 
applicable ^ 

* -Courb.fee—Assistant Commissioner 

is Revenue Court—Application for oerti- 
fied copy must be stamped o 

-Computation of income-Tnoomeis to 

be computed with reference to the^posi- 
tion at the time it was earned, althougb 
by S. 26. Income-tax Act. the charge of 
tax computed on that basis is laid upon 

some one else ° u 

■-Determination as to when debt be. 

came bad ^ 8L4& 

——Assessee claiming deduction for ir- 
recoverabiliby of certain loan—Onus. 814o 
-Exclusion of items Suspense ac¬ 
counts-Assessee entitled to use any sys¬ 
tem of accounts—Such system should 
however reflect on his income and should 
be one regularly adopted by him In 
mercantile system entries made on dates 
of transaolion irrespective of payment-- 
Terms of interest so entered bub later 

credited to suspense account—Such inter¬ 
est held cannot be excluded from oompu. 
tation of taxable income (FB) 338a 

**-Separate business—Profits of one 

can be set off against losses of other— 
But both businesses should be alive during 
current year—Dead business's losses can¬ 
not be set off against living business's 
gains 338o 

* "Question of fact—Bad debt Time- 

barred debt is nob necessarily bad—Whe- 
ther debt is bad or not is question of fact 
to be decided by appropriate tribunal—Its 
finding on it is conclusive—High Conrl 
cannot change such finding (FB)338d 
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Income-tax 

Bad debt—So long as there is even 
faint hope of realizing debt and it is being 
recorded, it cannot become bad debt 

^ , (FB) 338e 

Previous years — Aesessee can have 
two previous years, one for main office 
and another for branch office—But he 
cannot accumulate two years’ results of 
branches and account for them in one 
year’s results of the main office 308 
Income-tax Act (11 of 1922), S. 4-For- 
eign business—Remittance of money to 
British India from assessee’s business in 
foreign country — Presumption is that 
such remittance is of profits—No such 
presumption arises in case of imported 
stock in trade 881 

* S. 4—‘Income’ and ‘capital receipt’ 
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—Sale of patent by patentee for fixed 
price—Price payable not in lump sum but 
in instalments—Even in such case instal. 
ment received during accounting year is 
not taxable ‘income’, but 'capital receipt’ 
—If transaction is merely 'working 
license* granted for annual payment, it is 
taxable ’income’ 880a 

S. 4 Taxable income—If aseessee is 


— - — ^ ^ W ^ 4 

carrying on business of acquiring and sel. 
ling of patents as regular trade, price 
received by him by sale of any particular 
patent would be taxable income 8806 

“ 5, 4 Patentee granting working 

license for number of years in considera¬ 
tion of royalty on percentage basis on net 
profits—Royalty is taxable 880c 

S, 4 (5) (vii )—Patentee assigning 


patent rights to another for indefinite 
period without losing corpus of patent in 
consideration of annual payment—Annual 

are income, profits or 
gains and are not exempted from taxation 
under S. 4 (3) (vii) 880i 

■8. 4 (3) (via )—Agricultural income 


Maintenance allowance granted to 
younger brother under S. 8 .A (b). Punjab 
Laws Act—Allowance is part of assign- 
ment which is agricultural income and 
exempt as such 905 ^ 

8, 3— Securities purchased — As 


Income-tax Act 

tion must be given as to why it came in— 
In absence of such explanation, account 
can be regarded as unsatisfactory 919 
8^. 13 Proviso and 23 (S)— Proviso 


price, vendor was paid capital sum plus 
interest computed from last due-interest- 
date to date of purchase — Interest held 
could not be deducted from interest sub¬ 
sequently received by vendee—That price 
18 expressed separating computed accrual 
of interest did not matter. 435 

” Accounts — Money brought 

into cash account — Satisfactory explana- 


to S 13 is not excluded by S. 23 ( 3 ) 
Words 'method employed’ in Proviso to 
S, 13^ are used in ordinary sense which 
mean manner in which accounts are kept’ 
—While making assessment under S, 23 ( 3 )^ 
Income-tax Officer can invoke proviso to 
S. 13 if he is unconvinced as to reliability 
of assessee’s accounts 721a 

Ss, 13 Proviso and 23 (3)—Evidence 


—No burden is imposed on income-tax 
authority to prove by positive evidence 
that accounts are unreliable—Question of 
unreliability of accounts is question of fact 
and is to be determined by Income-tax 
Officer alone— His finding cannot be dis¬ 
turbed unless it is capricious and injudi. 

o t \ ^216 

“ S. 14 (I)— Impartible estate granted 
by Crown subject to law of primogeniture 
—No blending is possible— Unfailing test 
for applicability of S. 14 (l) is whether 
allowance would cease if assesses failed to- 
be member of Hindu undivided family — 
Asseesee granted by hie elder brother 
annual maintenance allowance .under 
S. 8 .A. Punjab Laws Act- Both brothers 
receiving separate incomes separately as¬ 
sessed—No joint family income assessed as 
such-Asseseee held not receiving allow¬ 
ance as member of Hindu undivided 
family gggj 

o. 22 Notices toiDdividual members 


—Whether income of individual member 
can be charged as income of joint family 
without fresh notice (Quaere) 8976 

8s. 22 and 63 (5j— Notice — Indivi 


dual served with notice found to be mem¬ 
ber of Hindu joint family— Fresh notice 
may be issued to joint family as provided 
by S. 63 (2J 897o 

8$, 22 and 34“^ Notice—No fresh 


notice upon successor is necessary—Pro¬ 
ceedings started against predecessor con. 
tinue against successor even if predecessor 
ceases to exist 830d 

8 , 23(3) Flat rate — Objection by 


assesaee—Assessee's account books rejeot- 
ed—Case held proper for reference under 
S. 66 397 

5. ^ 6 . 4 —Hindu joint family constitu 

* 4 is a 


ting itself into company with speoifio 
shares ^ to members including mother— 
Supposition is that joint family has dis¬ 
rupted—Members of such company own.- 
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T ar, fn compADV standiDS iu 
^ eot mother - Equalization of credit 
:rntlr pe"onal hhatae. aocumulat.on 

of interest by mother and 
cash and j?oods by foreif;n businesses to 
company and vice versa held nob suffioienc 
naterial to hold that joint Hindu famiW 

!!!li 5^25^4 and 26- Interpretation ex^ 

25.A and 26— Hindu undivided 
familv and limited company are mutually 
1 “ineive-Without disruption, conversion 
orHindu undivided family into company 
in its entirety is inconceivable 8306 

1° g 25 4 and 26— Applicability- 
Joint Hindu family- Disruption and con. 
iTuent partition- S. 25. A applies when 
is no continuance of business of 
aX 0“ contractual basis-S. 26 applies 
Xen the business is continued on con- 

actual basis-ln latter case shares of 

parties are not to be included 

2 ?( 2 HP«tial succession to Hindu 
undivided family is possible and legal 
Company can he assessed to 
business to which it succeeds _ 830c 
_ Of) (o)— Appeal admitted New 

i.d to 1... .1 *■““» 

“ appeal cannot be admitted sfterw^ards 
_— s, 59 —Rules under, E. 2 Assistant 

Comm'issioner not competent to order 
registration-He has discretionary power 
to permit application to Income.tax Officer 

—High Court is competent to determine 
whether jurisdiction is properly exercised 
or not— Application for registration by 
firm—Recital in application notin accord, 
ance with facts—Assistant Commissioner 
is justified in refusing to register firm: 445 
_fig—Whether party has discharged 

onus is question of fact ^ 830e 

-— S. 66 — OflScer exercising discretion 

nob arbitrarily—High Court will nob in- 

fcerfere 

_fifi—Proceedings before Income-tax 

Officer are not judicial proceedings He 
fihould only conduct himself in accordance 
with rules of justice, equity and good 
conscience—High Court’s power of con¬ 
trol is limited *^210 

-jS. dd—Question of law—No material 

for conclusions drawn by Income-tax 
authorities—Question resolves itself into 

one of law 


Income-tax Act . u •!. 

* _^ fifi (fi)—Assessee when submit- 

ting return under S. 22 olaiming certain 
deductions on ground that deduo ions re. 
presented irrecoverable loans-Claim die. 

allowed - Reference under 8. 66 idj- 

Form in which question of law arising m 
such case should be Put stated 814a 

- S. 66 (3) and ( 5 )—Sub-s. (3) does not 

lay down that question is to bejormulat- 
ed by Court issuing mandamus Sub._8._(5) 
does not confine High Court to decision 
of question of law as formulated by Com. 
missioner or Court issuing mandamus^^^^ 

Injunotion-Suit for — Relief T" 

building upon neighbour s land w^out 

ascertaining boundaries of his site 
croachment not noticed by ne'gbbour 
Order of compensation held not justifiable 

but demolition should be ordered Hi 

--Grant of- Discretion to be used vvith 

equity and good conscience 
Insolyenoy- Assignment of debts due to 
insolvent in favour of some oreditors- 
Assignment subsequently annulled As. 
signees are not personally liable to pay 
entire debts to Receiver . 8146 

-Fraudulent transfer-Transfer in lieu 

of deferred dower— Application for ad. 
judication within one year of transfer 
Transfer held fraudulent and could be set 

aside 

-Discharge— Application for Un¬ 
scheduled oreditors—Failure to give tal- 
bana or bring representatives of snob 
deceased creditor on record does not 
affect proceedings for discharge 752 

-Deposit by employees with employer 

for good behaviour—Employer becoming 
insolvent—There is no trust created in 
respect of deposit—Employees are only 

creditors . . ■ i 

* -Question whether sale by insolvent 

is benami—Second appeal is competent 

441a 

* -Joint Hindu family firm having only 

one adult member and karta adjudged in. 
solvent—Property of firm vesting in OflS. 
Dial Receiver—Suit by mortgagee against 
firm only, without impleading Official Be. 
oeiver as defendant, even though mort¬ 
gagee aware of insolvency Karta dying 
before preliminary decree^ and^ none to 
represent minor members in suit—Mort¬ 
gage decree and subsequent proceedings 
held null and void as Official Receiver 
though necessary party to suit was not so 
made and as there was none to represent 



Subject Index, 1987 Lahore 


Insolvency 

minors* interest in suit subsequent to 
death of karta—Purchase of mortgaged 
property in execution of mortgage decree 
hy mortgagee—Sale, held, did not pass 
title to mortgagee so as to entitle him to 
sue for possession thereof 402 

-Fraudulent transfer — Insolvents’ 

notorious financial position known both to 
them and their creditors—Insolvents 
shortly prior to insolvency, alienating most 
of their property, for value arbitrarily 
fixed, to few of innumerable creditors— 
Request by creditors for payment by let. 
ter, telegram, notice or in person, but no 
legal proceedings taken—There is fraudu- 
lent preference in favour of creditors 53 

-Power of Court—Insolvency Court 

has jurisdiction to try questions of title 
relating to property alleged to belong to 
insolvent 4a 

-Creditor aggrieved by order of Dis. 

triot Judge—Creditor can appeal against 
such order 2a 

* -Sale by receiver—Objector claiming 

title to property sold and objecting to 
sale—Objection should be under S. 4 and 
not under S, 68, Provincial Insolvency 
Act — Order on such objection is ap¬ 
pealable 2b 

Interest— Partnership financed by plain¬ 
tiff—Defendant-partner undertaking to 
plaintiff to repay advance soon—No pay¬ 
ment for many years—Plaintiff is entitled 
to interest on amount outstanding 455c 
Interpretation of Statutes— Harmonious 
construction — Construction of statute 
must be made of all parts together 9125 

-Later enactment—Conflict between 

S. 28, Provincial Insolvency Act, and 
S. 25, Punjab Belief of Indebtedness Act 
—Provision of former statute being ear¬ 
lier is impliedly repealed by latter Act 

680fl 

-Powers of Court—Act declaring that 

rules framed under certain section to 
have effect as if enacted in Act — Certain 
rule not in pursuance of purpose for 
which power to make rules was given’“ 
Courts whether precluded from question¬ 
ing its validity (Quaere) 6736 

-Positive enactment of Indian Legis¬ 
lature on any subject—Its interpretation 
should not be influenced by English law 
on that subject 507a 

Enactment should be construed ac¬ 
cording to its plain meaning—Court can- 
not import additional words to remove 
possible hardship 5076 

1937 Indexea (Lali.)*-6 & 6 


83 

Interpretation of Statutes 

|“^Duty of Courts—Courts have to ad¬ 
minister law as they find it—They are 
not concerned with policy of administra¬ 
tion or effect of particular legislation on 
any section of society 5046 

^Statement of Objects and Reasons 
which accompanies draft bill cannot be 
referred to in interpretation of the Act 

(SB) 497fl 

Rules of The first and most elemen¬ 
tary rule of construction is that it is to 
be assumed that words and phrases of 
technical legislation are used in their 
technical meaning if they have acquired 
one and otherwise in their ordinary 
meaning 178 ^, 

Rights of Court—Eight vested in 
Court cannot be curtailed by mere infer¬ 
ences depending on individual interpreta¬ 
tions in absence of unequivocal terms 

(FB) 386 

Language Enactment must be in¬ 
terpreted according to its plain language 
Court should not speculate about in¬ 
tention of Legislature when language is 
plain (FB) 

Jurisdiction— Suit by Bank at L on pro- 
note executed by A, B, C and Pro¬ 
note signed by at N and then delivered 
to Bank at L by B with implied autho¬ 
rity of A L Court held had jurisdiction 
to try the suit against A 8006 

Consent or acquiescence of parties 
cannot give jurisdiction to Court which 
it does not possess—Appeal presented to 
and decided by Court having no jurisdic¬ 
tion to entertain it Appeal held was 
wrongly presented and that Court had no 
jurisdiction to decide it—Decision of Ap¬ 
pellate Court could bo set aside in revi¬ 
sion and appeal should be returned to be 
presented to proper Court 401 

-Civil or Criminal—Order of mainten¬ 
ance under S. 488, Criminal P. C—Jagir 
money of person, against whom order is 
made, can be taken and attached for rea¬ 
lization of amount due under order—Pro¬ 
visions of Civil P. C. as to exemption 
from attachment do not apply—Civil 
Court has no jurisdiction to go into mat. 
ter 367 

-Civil and Revenue Court—Suit by 

landlord for declaration that decree 
obtained in Civil Court by transferee of 
occupancy tenant for mutation of names 
is null and void—Suit is cognizable by 
Civil Court alone 317 
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Jurisdiction 

-Civil and Revenue Courts Parti- 

tion proceedings-Question of title Ee. 

venue Officer may himeelf decide it as 
Civil Court or may refer it to Civil Court 
— Revonuo Officer deciding it vpithout 
such formalitiee as plaint, written state- 
mcnt or issues and then ordering suit in 
Civil Court—Such decision is nob as of 
Civil Court— Civil Court has thereto^ 
jurisdiction to decide question of title 
Suit to establish title may be instituted 
at any time within limitation even after 

partition is completed 

*-Civil Court—By statute, Municipal 

Committee vested with power to improve 
drainage—Its act can be questioned in 
Civil Court only if it is not bona fide or is 
oppressive, wanton or capricious 262 
-Civil Court—Tenant repudiating re¬ 
lationship of landlord and tenant and thus 
becoming trespasser—Suit for ejectment 
—Civil Court has jurisdiction to enter¬ 
tain such suit 

Lahore High Court Rules, Gh. 1-B, 
Vol, 5—Application for leave to appeal in 
forma pauperis by agent of applicant No 
mention in application that applicant is 
pardanasbin lady and cannot appear in 
Court—Application cannot be allowed as 
pauper is not shown to be exempt under 
S. 132, Civil P.C. 318a 

- CJu 7~A, B, 10 — Objectionable por- 

tiona in forfeited book are nob necessary 
to be stated in affidavit by petitioner or 

Government Advocate under R. 10 

(SB) 513d 

Lahore High Court Rules and Orders, 
Vol i, Ch. 3-C, B, jg—Rule relates to im¬ 
movable property other than land 6776 

- Vol 1, Ch. 3.D —Inclusion of Art. 22, 

Punjab Court.fees Act, is ultra yires: 677c 

Landlord and Tenant—Permanent ten¬ 
ancy—Rent originally fixed subsequently 
raised by agreement of parties—Per¬ 
manent nature of tenancy is not changed 

370c 

-Permanent tenancy — Clause that 

failure to pay agreed rent might entail 
forfeiture of tenancy does not indicate 
tenancy.at-will 370c 

-Tenancy — Nature of — Tenancy 

alleged by landlords to be not transferable 
by custom—Durden of proving custom is 
on landlords 3606 

-Building by tenant—Right of re¬ 
sidence — Presumption — There is no 
presumption that right of residence on 


Landlord and Tenant 

city site is inalienable as in the ease of 

villages 360c- 

- Termination of tenancy — Tenant,. 

under agreement, is bound to deliver up- 

complete possession to landlord by end of 

term even if no stipulation to that eCfeot 

— Under-tenant holding over against will 

of tenant-Landlord is entitled to damage®- 

from tenant—Measure of damages i& 

rental value of premises and expenses for 

ejecting under-tenant 121a 

■-Tenant offering vacant pcftsession of 

house but landlord wrongfully refusing ta 

take it—Landlord is nob then entitled to 

claim rent from tenant after such refusal 

—Tenant is not responsible for re-entry 

by oUher persons— Landlord is entitled ta’ 

get rent from persons in actual possession 

1216 ' 

-Permanent tenancy Permanent 

tenant or his predecessors-in-title execut¬ 
ing leases containing conditions inconsis¬ 
tent with permanent tenancy in favour of 
landlord — Strong presumption against 
permanent tenancy arises 56 

Lease—Private property attached during 
mutiny—Attached property leased out on- 
nominal rent for bazar on assurance that 
bazar would remain there for ever The- 
only conditions for dispossession were 
misconduct of lessee and in case land was^ 
required for roads—Lessee could removo- 
building material if bazar removed— 
Lease held of permanent character, though 
proclamation did not expressly declare it 
to be so—Attached property Subsequently 
released to original proprietors Proprie¬ 
tors held derived title from Govern-- 
ment—Proprietors field were bound by 
intermediate acts of Government, i. e, 
leases 3706 

Legal Practitioner—Affidavit—Affidavit 
should nob be taken from member of 
English Bar appearing in a case in con¬ 
nexion with which affidavit is required 

4116 

-—Duties of—He must assist adminis¬ 
tration of juBbice—Personal motives orr 
desire of revenge should not oomein bisway 
—He should nob insult or impute motives^ 
to Presiding Officer—By asking soandaloua 
and irrelevant questions he incurs grave 
responsibility 300 

Letters Patent (Lahore) (1919), Cl, 8 — 
Specially authorised agent must he advo¬ 
cate, vakil or attorney of High Court— 
Application for leave to appeal in former 
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Letters Patent (Lahore) Limitation Act 

pauperis by person not so qualified is not rule of procedure ouly—Rules of prooe- 

318o dure of one province cannot affect pro- 
*Limitation—Declaratory suit—Suit for cedure of Courts in another province— 
declaration on ground of pre-deoree com- Rules of procedure to be considered while 
promise that decree-holder is barred from considering the question of limitation are 
executing decree—Time begins to run those of lex fori —S. 54 not being appli- 
when compromise is repudiated by decree- cable ‘‘o Delhi province, suit brought 
holder 5376 againsc ward on notice to Collector but 

* -Acknowledgment—Suit to enforce after limitation held barred (Per Gold- 

payment of money charged on immovable stream and Monroe JJ.; Jai Lai J, 
property—Acknowledgment by mortgagor contra) 42 

after sale of equity of redemption— 'S. 19 —Distinction between ‘acknow- 

Aoknowledgment is binding on transferee jedgment' under S. 19, Lim. Act, and 

and saves limitation 507fl 'promise' under S. 25 (3J, Contract Act— 

* -Minor—Minor, a member of body of To create fresh starting point of limitation, 

reversioners—Reversioner competent to promise under S, 25 (3) may be made 
sue allowing claim to be barred—Minor after expiration of period of limitation 

cannot avail of his minority—Claim be- provided promise is express 6426 

comes barred against all 485 -5. 50—Mere payment of amount to- 

-Acknowledgmentofliability—"Period wards debt, without specifying whether 

prescribed” in S. 19, Lim. Act means by way- of interest or part payment of 
period prescribed in the Schedule read principal, does not save limitation—Oredi- 
with S. 4, Limitation Act 162 can however appropriate such pay. 

-Bar of—Limitation for suit expiring ment towards principal or interest, but 

on 2l8t August—Plaint presented on 20th such appropriation must be before limita- 
August to Judge personally at 9 P. M. 820 

with application for extension of time for -5. 55—Bond in favour of i4 — On A’s 

making up deficiency in court-fee—Judge death suit on it by his father in his per- 
transferring suit for trial to another Judge fional right as 4’s heir—Subsequent appli- 
—Plaint reaching Court to which it was cation for substitution of 4’s minor son as 
transferred on the 22nd—Deficiency in plaintiff after limitation—Suit falls under 
court-fee made up on the 2l8t—Suit held S. 22 and is barred 369 

to be in time—Assuming it was made up --S. 55—Suit by some of the members 

on the 22nd and 23rd, Court held to be of Hindu joint family on pronote in favour 
competent to extend time for payment of family—Other members impleaded as 
under S. 149, Civil P. 0,—Having accep- defendants but after limitation — Suit 
ted court-fee on subsequent date, Court against original defendants is not barred 
held to have granted time 111 1936 

Limitation Act (9 of 1908)—Applicability * 5—Person taking advantage of 

Law applicable to suit or proceeding is shorter period must have assumed to 
law in force on date of institution of suit honestly under statutory power — 
or proceeding 9 ^ Public allegation of statutory power while 

- S, 3, Explanation—P&npet' means necessary 7486 

only ‘declared pauper* 151c ^ — Applicability— 

- Ss. 4 and 29 — S. 4 does not apply dismissal of Subdivisional Officer for pre- 

to acknowledgment 642a Paring false T. A» bills—Suit for damages 

* _o . a _ for wrongful dismissal-Dismissal is not 

‘ i. Court of first an act done in pursuance of any enact- 

instanoe Plaintiff is not entitled to do- ment in force’—Art- 2 does not apply— 

ducti on under S. i " 464a Suit is one for breach of contract—Art. 

o, 0 Applicability Copy not given 115 applies 226a 

owing to negligence of copying department - Ark. 24, 25 and 36—A making false 

Appeal filed after copy given on fresh accusation against B to police—Casa in- 
application Time held could be extended vestigated but B not prosecuted-Suit by 

o -B for damages for malicious prosecution— 

bcope — Question of Such suit held one for libel or slander 

limitation IS Itself a rule of procedure- and Art. 24 or Art. 25 applies—Art. 36 

D. 04, U. P. Court of Wards Act, enacts a does not apply 709 
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Limitation Act 

♦ _ -Arts. 60 and 59 — Loan and dopoait 

—Difforenoe—Sum deposited with condi- 
tion not to withdraw it within oertain 
period and after it to withdraw it jointiy, 

interest in the meantime to be «- 

gularly at specified rate—It is >oan 

but deposit payable on demand-Art. bU 

75 —Instalment bond Default 
clause enabling suit for entire amount- 

instalments defaulted-Suit brought more 

than three years after default Claim for 
interest on entire amount from date of 
suit—Suit held governed by Art. 75. Lim. 
Act—Interest being claimed from date of 
suit,-waiver clause in Art. 75 not appli¬ 
cable - Suit brought for entire amount 
cannot be treated as suit for instalment 

* _ 75 —Instalment bond Bond 

giving option to creditor to sue for either 
three defaulted instalments or for entire 
sum—Creditor choosing to sue for entire 
sum—Art. 74 and not 

cable :38P LB 357=A I B 1936 Lah 
670=164 1 0 59t BEVEBSED 

- ArU 120 and S. 23— LeBsee from 

Municipal Committee erecting building on 
public street on ground leased to him, and 
thus preventing plaintiff s acoess to high- 
way from his property — Suit by plaintiff 
for injunction ordering lessee and Munici¬ 
pal Committee to demolish building is not 
governed by Art, 120 —Wrong to plaintiff 
being continuing wrong, suit brought 


Limitation &ot 

but within 12 years from the death of 

predecessor , ^ 

- ArL 182 (5)—Decree against A and 

B jointly — Clause appended _ providing 

* t i4 A BA Cm M M !• m mm mtm ^ — 


execution against A in first instance 
Application by decree-holder for execution 
on 10th November 1930 against B—Appli¬ 
cation dismissed— Second application on 
16th October 1933 against B First appli¬ 
cation held took effect against A and B 
alike and was therefore in accordance 
with law—Second application held was in 

time , , 

- Art. 182 (5)—Suit on mortgage — 

Pinal decree already passed — Decree. 


holder in execution application 
applying for final decree under 0. 34, fl.o 
(3), Civil P. 0., but otherwise duly pray¬ 
ing for execution—Application held made 
in accordance with law to the proper 
Court for execution or at least a step-m¬ 
aid of execution 404a 

- Art, 182 (d)—"Step.in.aid of execu¬ 
tion”—Implication of 


♦Mahomedan Law — Divorce — Suit by 
wife on ground of impotence of husband * 
Eule of Mabomedan law to adjourn case for 
one year is not mere rule of procedure but 
is substantive right of husband ^Waiver 
of such right can be given effect to and is 
not against spirit of Mahomedan law: 383a 
•Dower—Deferred dower is payable 


after death, divorce or after period fixed 
for its payment 859a 

Dower—Widow’s lien—No other out- 


more than six years after erection is not , ‘Tt husband’s death 

barred by limitation yaa i . , _a-.... u 


ad by limitation i „ u I Widow though unsecured creditor has 


jointly—Suit by reversioner for declaring 
sale void against him Art. 125 applies 

760 

- Art. 754—Applicability — Art. 134 

cannot be properly applied to oases of 
Hindu and Mahomedan religious endow¬ 
ments and further it applies only to cases 
of mortgages and not of sales 96 

- Art. 134.B {as amended by Act 1 of 

1929) — Mahant of thakardwara mort- 


Dower—Dower may be fixed before, 


gaging debutter property—New mahant 
appointed after removal of previous 
mahant—Suit for possession by subsequent 
mahant brought within 12 years from 
date of removal of previous mahant—Suit 
is within time under Art. 134-B 660a 

- Art. 144 —Alienations of wakf pro¬ 
perty by person in charge of it—Succeed¬ 
ing de facto trustee can sue for possession 


as well as after marriage—So also dower 
already fixed may be increased or remit¬ 
ted by wife—Post-nuptial agreement^ for 
dower being binding on husband is bind¬ 
ing on his surety also 345a 

-Dower—Dower is not consideration 

in technical sense for contract of marriage 
—It is effect of contract imposed as token 
of respect-Agreement by third person 
guaranteeing post-nuptial dower-Though 
no consideration passes, third person can¬ 
not escape liability 3456 

•Dower—Limitation—First divorce 


by written document its contents being 
known to wife—Subsequent living to¬ 
gether as husband and wife and again 
divorce by talak—Subsequent divorce is 
meaningless—Suit by wife for prompt 
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Mahotnedan Law 

dower brought more than three years 
after first divorce is barred 270 

"I Marriage— Dissolution — Eenuncia- 
tion of Islam by one of spouses dissolves 
marriage—Benunoiation must be proved 

Motive of renunciation is immaterial 

769 

-Wakf—Creation of—Parties belong. 

ing to Hanafi sect—Clear intention of 
owner to dedicate definitely and per¬ 
manently must be established—No parti¬ 
cular formality is needed—User can 
create wakf—But user must be preceded 
by intention of owner—User alone is not 
Bufifioient to divest property of private 
character 5526 

-Will—Construction—A Mahomedan 

can bequeath a thing to one person and 
its usufruct to another—Mahomedan be¬ 
queathing house by will to his wife for 
her occupation for life so long as she re¬ 
mained chaste and then to his niece abso¬ 
lutely—Rent from certain shop also given 
to wife and upon her death to testator’s 
brothers Power of alienation or sublet¬ 
ting these properties not given to her by 
^^^1 Will held could not confer on her 
absolute estate with a gift over to niece— 
It conferred on her usufruct of house for 

limited period and ownership of same on 
niece 00 g 

Master and Servant —Offence hy servant 
^ ““Master is not liable for unlawful and 
unauthorized acts of his servants—Liabi¬ 
lity of Secretary of State for acts of his 
servant is same as in the case of master 
and servant 5726 

" Wrongful dismissal — Damages — 
Measure of—Dismissal for preparing false 
T, A, bills Dismissal itself not wrongful 
but manner of enquiry leading to dismis¬ 
sal wrongful—In determining damages 
Court must consider whether there were 
|ood grounds for dismissal 226o 

Minor Insolvency—Insolvency of co- 
parcenary firm having one member minor 

Effect of Debts incurred for family 
business—Entire family property vests in 
receiver and is saleable 900 

Death ^ of agriculturist—His minor 
Mn inheriting non.ancestral property— 
Mother of minor acting as guardian mort- 
gaging some portion of land to pay off 
debts of minor’s father and keeping re¬ 
mainder for'maintenance of minor—Tran¬ 
saction is binding on minor 6966 

^ Guardian-ad-litem — Negligence — 
Doing everything to defend suit but fail- 
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Minor 

ing to appear in appeal—Held no negli- 

genoQ . 563^1 

Minor, party to suit—Guardian and 
next friend are subject to control of Court 
in respect of that suit—Next friend ac¬ 
cepting money on behalf of minor from 
judgment debtor without obtaining leave 
of Court Certification cannot be made 

* . 3876 

Next friend alleged to have received 
some payment on behalf of minor—Pay¬ 
ment received without leave of Court un¬ 
der 0. 32, R, 6, Civil P. 0.—First Appel¬ 
late Court reversing finding of lower Court 
and finding that next friend bad actually 
received payment—Next friend can raise 
objection under 0. 32, R, 6 to certifica¬ 
tion _ 387(3 

Misjoinder— Surplusage of plaintiffs—■ 
Suit is not incompetent 116it 

Mortgage Equitable—Deposit of copy 
of jamabandi does not constitute equi¬ 
table mortgage 926a 

Adverse possession—Mortgagee nob 
holding land adversely—His subsequent 
conduct not creating belief in mortgagor’s 
mind of his holding land adversely — 
Mortgagee cannot deprive mortgagor of 
his land and alter his title as such 837 
Equitable mortgage can be created 
in Delhi 8196 

Mortgage with possession and sub¬ 
sequent lease of mortgaged property exe¬ 
cuted in favour of mortgagee — Rent 
agreed to be credited towards interest "" 
Mortgage and lease being independent 
transactions, mortgagee can claim rent in¬ 
dependently of bis claim on mortgage 

7906 

Mortgage executed to stifle criminal 
prosecutions—Mortgage cannot be enforced 
against executants nor against persons 
standing sureties 686 

Priority — Subrogation — Several 
mortgages on same property—Purchaser 
of property paying off earlier mortgage 
may keep mortgage alive for his benefit 
and thus claim priority over subsequent 
mortgagee whom he has not covenanted 
to pay—In absence of express or implied 
provision, intention of purchaser paying off 
earlier mortgage to keep it alive for his 
benefit is to be presumed—It is immate¬ 
rial whether purchaser or his vendor 
actually paid money to prior mortgagee 

* . 

Interest—Right to recover principal 

amount from mortgagor personally barred 
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by lime-Personal claim for interest for 
Bix years precedins suit is also 

*-Equity of reiomption 

mnnenfc lease to mortgagee, though by sepa¬ 
rate deed and for consideration not m- 
claded in mortgage debt is clog 

**--Equity of redemption—Lease^ to 

mortgagee amounting to clog—Acquies- 
oonce by mortgagor does not estop his 
vendee from challenging validity of lease 
in suit for redemption—Such clog is non- 
enforceable not only against mortgagor 
but his assign also 

Motor Vehicles Act (8 of 
—Punjab Motor Vehicles Rules (1931J, 
Er 23, 47 and 9i-R. 23 is made m 
public interest-Lorry driver carrying 
passengers in exeess of those permitted 
in license is guilty under Er. 47 and 91 
although checker and ticket 

-—iS. 16 —Punjab Motor Vehicles Rules, 
E. 49 — Superintendent of Police fixi^ 
only week for inspection but not date 
Inspector fixing particular date within 
that week — No delegation of Superin¬ 
tendent's power to Inspector Lorry 

driver failing to produce bis lorry on 
that date but producing it on subsequent 
date during that week — Lorry driver 
held could not be convicted _ 23a 

- -S, 16 —Punjab Motor Vehicles Rules, 

R, 49—Rule does nob directly place on 
lorry owner the duty of producing lorry for 
inspection—Lorry owner nob producing it 
cannot be charged with offence 236 

Negotiable Instruments Act (26 of 1881), 

S. 20 — Applicability — S. 20 does riot 
apply to cheque as it does not require 
stamp—Blank cheque drawn dishonoured 
by Bank—“Holder in due course” of Buoh 
cheque cannot bold drawer liable for 
amount of cheque on dishonour 816a 

**-5s. 64> and 69—Specific place in- 

eludes city, town or village—Presentation 
of promissory note necessary if maker has 
residence or place of business in specified 
city, town or village — Otherwise mere 
possession of note is sufficient 259c 

*- S, 69 — Pro.note payable at S — 

Maker of pro-note residing at K having 
no place of business at 5—Promissee resi¬ 
dent all along oi S — Possession of 
pro-note by promisee at S is sufficient 
compliance with provisions of S. 69—Pre¬ 
sentment of pro-note to maker at S is not 
necessary 8926 
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Negotiable Instruments iot 
——Ss. 74 and 76 (i)—Suit on promis. 

gory note— Executant pleading payment 
—Drawer eannot suffer damage' from 
want of presentation of “i> P'®- 

eantation being necessary under S. 7b [6) 

ooa 

_ y6 (d)—Word "drawer” in S. 76 

(d) does not include of P«> 

37 P LB 31=A I B 1936 Lah 153 m 
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* - S, 76 (d)—S. 76 (d) applies only to 

bills of exchange and cheques and not to 
promissory notes-'Makar is used m 
general sense as applying to promissory 
notes, negotiable instruments and cheques 
—‘‘Drawer” is used in restricted sense as 
applying to bills of exchange and 
only : 37 P LB 32=i I B 1936 
=162 I G 1006t OVEBBULED 259a 
Northern India Canal and Drainage Act 
(8 of 1873), S. 63 —Order of executive 
engineer granting application for new 
warabandi—Onus to show that order is 
improper lies on party seeking to set it 

aside in Civil Court ^ 

North Western Frontier Crimes Ke- 

gulation (3 of 1901), Ss, 10, 49 and 66— 
Dispute about some property referred to 
Jirga—Deputy Commissioner and Oom- 
missioner finally disposing of differences 

relating to such property—Civil Court has 

no jurisdiction to entertain suit relating 
to same matter ^ ^25 

Partnership—Lease deed signed by one 
partner alone, purporting bo be on behalf 
of firm—Co-partner is bound by lease 
Co-partner working in leased property, 

instead of repudiating lease—Co-partner 

ratifies transaction by acts and conduct 
and is bound by it 

-Accounts of dissolved partnership- 

possession of account books need not be 
determined before preliminary decree— 
Court when finally settling accounts may 
draw adverse inference against party 
withholding accounts 3126 

■-^Dissolution of—Suit for accounts In 

suit for accounts till accounts are taken, no 
particular amount can be said to be due by 
one partner to his co partner — Partner 
suing for accounts is not entitled to inte¬ 
rest on his share of profits from date of 
dissolution, but is so entitled from date of 
final decree 254 

Partnership Act (9 of 1932), S. 4—Per. 
son sharing profits and not losses Pre¬ 
sumption of partnership is not mitigated 

(PB) 3386 
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'^Partnership Act 

69—Suit for diBaolution of part- 
■nership— Reliefa implied in prayer for 
dissolution of partnership — Court has 
(power to pass preliminary decree for 
accounts 633 

*- S. 69—When suit should he dismis¬ 

sed— Conditions explained—Suit by un¬ 
registered firm dismissed—Unregistered 
firm assigning its claim to registered firm 
—Suit by registered firm is not barred by 
res judicata 241 

Penal Code (45 of 1860), Ss. 84i and 
^305—Accused committing murder taking 
plea of insanity under S. 84—No evidence 
available as to state of mind of accused 
immediately before or after offence-Evi¬ 
dence adduced establishing that accused 
was suffering from grave mental depres¬ 
sion and insomnia as result of his son's 
death, was subject to delusions and 

( •often became violent—No motive appar. 
rent for commission of crime—Case of ac¬ 
cused falls under S. 84 486 

^ 7 *—S. 199—Squeezing of testicles can 
TOBuIt in death— Accused stabbing de¬ 
ceased as result of latter squeezing and 
pressing hard his testicles —Case of ac¬ 
cused falls under S. 100 108 

Ss, 193, 211, 218 and 220 —Accused 
charged under Ss. 193, 211, 218 and 220 
—No complaint by Magistrate—Charges 
under Ss. 193 and 211 held should be 
■quashed Complaint held not necessary 
for charges under Ss. 218 and 220 802 

Ss, 193 and 199 —Accused making 
reckless accusation in affidavit against 
Magistrate, Government Advocate and 
District Superintendent of Police, alleging 
that Magistrate has passed order against 
him after consultation with the other two 
“He should be called upon, in interest of 
justice, to show cause why he should not 
be prosecuted under S. 193 with S. 199— 
Such accusation should not be left un- 
'iiotioed 411 g 

-S. 911—Scope—'False charge'—False 
petition to Superintendent of Police for 
protection from oppression of head.con- 
etable does not amount to false charge: 624 
S. 300, Excep, 1 —Applicability — 
'Husband seeing wife committing adultery 
but taking time for deliberation and then 
•killing lover—S. 300, Excep. 1, does not 
epply But case is fit one for reduction 
‘Of sentence by Local Government 6926 

^ S, 300, Exception 1 —Accused know¬ 
ing about criminal intimacy of his sister 

•^ith deceased—Being informed of this one 


Penal Code 

night, going to sister's house, breaking 
open her house, and killing her and her 
paramour — Provocation, though grave, 
held not sudden, but sought 562 

S. 300 (4)—Applicability—Clause 4 
applies only when no other clause ap¬ 
plies 593o 

S. 302 —Accused can be convicted of 
murder even though there is no injury on 
the head of deceased 692a 

S. 399— Intention— Presumption— 
Persons armed with spears, not using 
sharp end but killing with blows on all 
parts of body with lathi end of spears— 
Intention to kill or knowledge of likeli¬ 
hood of death is presumed 632 

* S, 307 —Scope—S. 307 applies even 
if n^injury is caused—Intention precedes' 
act and Is to he proved independently of! 
it When intention is proved, nature of| 
act is immaterial 619 U 

S, 397 —Recovery of stolen property 
from accused and accused identified by pro¬ 
secution witnesses—That the accused was 
armed with deadly weapon at the time of 
robbery or that he attempted to cause 
grievous hurt or death not proved—S. 397 
held did not apply 56la 

- S. 411 —Dishonest retention and dis¬ 
honest reception—Person receiving pro¬ 
perty dishonestly if he retains, must con¬ 
tinue to retain dishonestly 700a 

- S, 411 —Presumption —Accused found 

in possession of ornaments nine months 
after robbery—Ornaments produced being 
of kind used by ordinary people and also 
not bearing any special mark of identifi¬ 
cation— Held it was unsafe to draw pre- 
sumption that accused were thieves or 
were retaining property dishonestly : 246 

- S, 430 —For conviction under S. 430, 

mischief within meaning of S. 425 is es¬ 
sential— Accused not damaging canal in 
any way but only continuing to take 
water even after end of their turn — 
Offence held not under S. 430 196(l) 

- S. 468 —Complaint under — Docu¬ 
ment exhibited in criminal case call¬ 
ed for by Civil Court in evidence in suit 
by accused against complainant—Prose¬ 
cution of accused held could continue 
even though no complaint was presented 
by Civil Court in writing 238 

- S, 498 —Applicability—Accused en^ 

ticing away complainant's wife and proi 
viding shelter to her — Providing suoa 
shelter by accused is inducement to com-; 
plainant's wife to withhold herself from 
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her husbaDd — Accused is liable 

S. 498 ^ 

Power of attorney — Construction 
Power of attorney giving power to con¬ 
duct appeal—Agent 61ing application for 
leave to appeal in forma pauperis—Pre- 
BentatioQ is not proper 3186 

Practice—Appeal — Alternative plea 
Failure to prove claim for damages based 
on ra.sale—Alternative plea for damages 
on basis of market price cannot be taken 
in appeal ^ 842a 

-Appeal—New plea—New point can¬ 
not be raised in appeal which requires 
production of further evidence by other 
party 135c 

*-Appellate Court—Duty of—Appel¬ 

late Court refusing to consider a certain 
document not before it on record but .Bled 
in previous execution of same decree 
Appellate Court is bound to consider such 
document as it must be deemed to be on 
record 263a 

■-Discretion—Second appeal—District 

Judge exercising discretion not illegally 
under S. 6, Limitation Act—Correctness 
of order cannot be contested in second 
appeal 767a 

-Duty of Court—On hearing of appeal 

appellant present but bis counsel absent 
—Appellant unable to support grounds of 
appeal—Court should decide appeal on 
merits 691a 

■' Evidence — Appreciation — Credi¬ 
bility of witness—Trial Court accepting 
evidence of one party and rejecting that 
of other—Trial Court’s opinion should not 
be lightly interfered with by Appellate 
Court 3246 

-Examination of witnesses — Party 

submitting interrogatories containing re¬ 
ference to documents unrelied—Reference 
byitself no justification to refuse examina. 
tion of v^itness 73(2 


-Judgment — Judge wanting to ori- 

tioise conduct of party should do this in 
sober language 5276 

-Mistake ofofiBcial of Court—Litigant 

should not be allowed to suffer through it 

md 

*——New plea—Acts declared as void 
cannot be enforced as valid—Objection to 
such enforcement can be raised at any 
stage 387i 

-New plea—Plea of limitation depend. 

ing on evidence cannot be allowed in 
second appeal 312a 


Practice 

-New plea — Nob to be allowed in 

second appeal when it involves taking of 
evidence , '193a 

- Parties— Misjoinder of—Parties im¬ 
properly impleaded— Proper order is to 
strike out their names and not to dis¬ 
charge them—Such defendants can bo 

awarded costs 67a 

- Procedure— Buies and Orders framed 

by High Court are executive direotiono 
for guidance of subordinate Courts Rules 
if not in accordance with statute law 
have no authority and statute law must 
be followed 315a 

* -Relief—Alternative relief—Suit by 

judgment.debtor for declaring pre.decre© 
compromise binding on deoree-bolder and 
for injunction restraining him from exe¬ 
cuting decree—Alternative relief for re- 
fund of Rs. 80,000 paid under compromise 
to decree-holder prayed for in appeal 
Suit arbitrarily valued for jurisdiction 
purposes at Rs. 11,000 and only court-fee 
of Rs. 10 paid for declaration—Court.fees 
not being paid on Rs. 80,000 alternative 
relief cannot be allowed in appeal, no 
pleadings and no issue being framed on 
the point in suit bVle 

-Relief—Plaint crudely drafted—Evi¬ 
dence on proper issues — Proper relief 

should be granted 1^ 

-Remand—Suit to set aside ex parte 

decree on ground of fraud—Plaintiff alleg¬ 
ing that he was minor and was not repre¬ 
sented in former suit—No issue framed 
and tried by Court on point of minority 
—Remand held necessary 90S 

-Stay of trial—Punjab—Suit for re¬ 
covery of mortgage debt—Defendant rais¬ 
ing defence that plaintiff contracted with 
him to purchase part of mortgaged pro¬ 
perty in consideration of wiping out mort¬ 
gage debt — Pending decision, suit fox 
specific performance of contract against 
plaintiff — Best course held was to stay 
mortgage suit till decision in suit for 
specific performance 764 

-Summoning of witnesses—New issues 

framed—Additional witnesses should be 
allowed 7So 

Pre-emption—Suit for—To deprive per¬ 
son of right of pre-emption, there must 
be clear and cogent evidence justifying 
that course—Mere oral statements by few 
witnesses showing that pre-emptor had 
knowledge of sale do not prove relinquish, 
ment of right by him 604a 
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Pre-emption 

-Suit for — Pre-emption of site— 

Court-fee—Improvement made on pro¬ 
perty before suit—Court-fee should be 
paid prime faoie not only on value of site 
stated in sale deed but also on costs of 
improvement 239 

* -Loss of right—Vendee during pen. 

denoy of pre-emption suit'acquiring ano< 
tber plot in village estate and thus 
acquiring equal status with pre.emptor— 
Pre.emptor’s right of pre-emption is lost 

1825 

* -Custom of pre-emption established 

in one town—Custom applies to extended 
town 1675 

-Fraud-Limitation — Transaction of 

sale fraudulently described otherwise— 
Limitation begins to run from date on 
which fraud becomes known to pre- 
emptor 975 

*Press (Emergency Powers) Act (23 of 
1931), 5. 5—Notice under S. 3 served 
upon joint keeper of press—Joint keeper 
purchasing share of his partner and con¬ 
tinuing it under different name by incor¬ 
porating it with his other press—Press is 
liable to forfeiture even if no new notice 
is served (SB) 482 

S. 4 —S. 4 does not penalise speech 
or publication which brings into hatred 
ministers or other ofiBoials as distinguish¬ 
ed from system of administration in State 
—Criticism of policy or administrative 
act of officer may come within mischief of 

S- i (1) (j), ^ ^ (SB) 513o 

S, 4 (l) ( 7 ), Expln, 6 — Malicious 
intention Proof of—Whether necessary 

S, 7 ( 1 ) and (3) (as amended hy Act 
23 of 1932 ) Powers of Magistrate and 
Local Government are not dependent 
upon each other — Magistrate not taking 
security under S. 7 (1) from publisher — 
Local Government is not debarred from 
proceeding under S. 7 (3) (SB) 844 o 

S. 7 ( 3 ) {as emended by Act 23 of 
iP39)~Notice annexed with translation 
of whole article is sufficient even though 
no specific words are described in it 

—S. 7 (3) (as amended by Act 23 of 
1339)—Offending article published during 
office of previous publisher—Successor in 
office can be ordered to deposit security 

(SB) 8445 

' S, 19 — Local Government is not 
required to set out objectionable words 
and passages .in notification—Mention of 


Press (Emergency Powers) Act 
Clause of 8 . 4 (l) which has been contra¬ 
vened in notification is sufficient 

^ . (SB) 513c- 

Principal and Agent— Principal benefits 

ing by money received through unautho¬ 
rized act of agent—He is liable jointly 
and severally with agent to restore it: 570 
Pacca arhatia — Eolation — Paccar' 
arhatia is agent of his constituent only 
for purpose of quoting prices—For other' 
purposes contract between him and con¬ 
stituent is contract between principal and 
principal—If he covers himself by con¬ 
tract with third parties, he can deal with'- 
it as he pleases 389a^ 

**PromiBSOPy Note — Presentation — 
Necessary when promissory note is pay¬ 
able on demand at a "specified place” 

259& 

Provident Funds Act (19 of 1925), S. 2- 

(/)—License granted to company on cer¬ 
tain conditions does not create contraotuak 
relationship — Company administering 
tramway under license granted under 
Tramways Act is not 'Eailway adminis¬ 
tration’ 915 . 

Provincial Insolvency Act (5 of 1920)^ 
5. 2 (1) (e)—Word holding’ connotes idea- 
of mortgage, charge or lien which exists 
and not one which is to come into exis¬ 
tence in future 494 - 

— ~S$. 4 and 34—Transfer of debts due 
to insolvent during pendency of applica¬ 
tion for adjudication as insolvent—Appli¬ 
cation by Eeceiver for refund of amount® 
realized by transferees and for making 
them personally liable for entire debts is 
covered not by S. 54 but by S. 4—Second 
appeal is competent from such order 
passed under S. 4 913o 

- Ss, 4,68, 76 (l), Proviso 2 — Official 

Eeceiver taking possession of certain pro¬ 
perty—Objection raised under S. 68 to 
action of Official Eeceiver by perso] 2 » 
claiming property as his own—Insolvency 
Court framing issue and deciding in> 
favour of claimant and releasing property 
—Appeal lies from order releasing pro¬ 
perty under Proviso 2 to S. 75 (l) 757 ( 3 ' 

- Ss. 4 and 33—Burden of proof—Sale 

only 11 months before insolvency appli¬ 
cation sought to be set aside—Circum¬ 
stances raising presumption of want of 
good faith on vendee’s part—It is fon 
vendee and insolvent to rebut presump¬ 
tion and prove good faith and sound finan¬ 
cial position of insolvent at the time of 
sale 4415> 


4 
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Provincial Insolvency Act 
- S 4—Scope —Transfer by insolvent 

declared void under S. 4 - Subsequent 

transfer by transferee of insolvent la also 

void and cannot stand 
- Ss. 4, 6S and 75 —Appeal—Ineol- 

vent’s property brought to sale by 

Eeceivor -Objection to sale by purchaser 

of insolvent's property prior to inaolvenoy 

—Objection though under S. 68 must be 

deemed to be one under S. 4—No aanotion 

of Court is necessary foi appeal 297a 

* - S, 4 — Application by creditors 

under S. 4 to set aside alienation made by 
insolvent — Application can lie even if 
transferee’s name is entered in the schedule 

of creditors 

-Ss. 6 {b) and 7 -Scop 0 —Debtor co^ 

milting act of insolvency under S. 6 (b) 
Court can adjudge such debtor insolvent 
—It has no jurisdiction to decide vphe. 
ther euob debtor has sufficient property 
to pay his creditors 

- S. 6 W — Applicability—b. 6 (bj 

applies only when transfer is with intent 
to defeat or delay all creditors — Debtor 
transferring bis property to third person 
and paying some of his creditors^ out of 
sale prooeeds — Transfer not being one 
with intent to defeat or delay all credi¬ 
tors, S. 6 (b) does not apply 495 

- Ss. 28 (4) and 44 ( 2 )-Scope-Order 

of discharge gives release from debts due 
before adjudication — Property inherited 
by insolvent some months before order of 
discharge—Beport by Official Receiver 
made under misapprehension, that assets 
of insolvent were completely disposed of 
— Order of discharge passed — S. 44 (2) 
does not take away right of Official Recei¬ 
ver to deal with property which vested 
in him at the time of order of discharge 
even after order of discharge 875 

- S. 28 (6) — Occupancy rights under 

8. 6, Punjab Tenancy Act, do not vest in 
Receiver — Duami rights vest in Official 
Receiver only if they come under S. 6, 
Punjab Tenancy Act 782 

- S. 34 — Arrears of rent due to insol¬ 
vent for period subsequent to adjudication 
—Such arrears do not amount to prov¬ 
able debt” under S. 34 790a 

* - Ss. 38 awd^S—Debtor—Member of 

agricultural tribe in Punjab adjudged 

insolvent for debts incurred by his father 
—His lands exempt from sale in exeou. 
tion of decree and also not liable for debts 
of his father under S. 9, Punjab Debtors' 
Protection Act—Insolvent’s land does not 


provincial Insolvency Act 
vest in Official Receiver under S. 28, Pro- 
vinoial Insolvency Act — Such member 
though adjudicated insolvent is debtor 
within the meaning of S. 38, Insolvency 
Act — Ha can apply to Debt Conciliation 
Board set up under Punjab Relief of In¬ 
debtedness Act for settlement of his debts 
even after he rs adjudged insolvent 6806 

- S. 41 — Application for disoharge— 

Insolvent incurring debts recklessly and 
dishonestly after adjudication—Conditio- 
nal order of discharge ordering payment 
of fixed proportion of debt is illegal—But 
conditional order to pay certain propor¬ 
tion of monthly income for a period is 

proper , 

- S. 31 — Mustajri of debtors land 

completed before admission of his insol¬ 
vency petition must be held good Recei¬ 
ver and not debtor can apply to set aside 
such Mustajri 634 

- S. 63 — Burden of proof — When 

genuineness of transaction is challenged 
even by insolvent, burden of proving good 
faith and also valuable consideration 
shifts to transferee — Mere production of 
accounts unattended by disinterested 
statement about their genuineness is nob 
sufficient 601- 

- Ss. 63, 64 and 5—Under S. 5, provi¬ 
sions of Civil P. 0. are applicable subject 
to those of the Provincial Inaolvenoy Aob 
—Setting aside of alienations under S. 53 
and under S. 54 is on different grounds— 
Official Receiver nob aware of grounds 
of his second application under S. 64 
when his first application under S. 63 
presented — Application under S. 53 dis- 
missed—Application under S. 54 held nob 
barred under S. 11, Expl. 4, Civil P. C. 

668 

- 5s. 61 a^id *75—Oredibor claiming 

under S. 61 prioriby in respect of certain 
debts due to him — No second appeal lies 
from order dismissing application 96a 

*-5. 61 (5)—Premises in which insol¬ 

vent’s goods are stored vacated before 
order of adjudication—Owner of premises 
is not entitled to claim priority for 
amount due as rent 966 

-5, 68—Application under, is directed 

against action of Receiver — Purchaser 
from Receiver is not necessary party and 
his name need not be mentioned at head¬ 
ing of application — S. 22, Lim. Aot, does 
not apply to such application 6ll 

- Ss. 69 and 75—Aggrieved person— 

Creditor is nob aggrieved by order refus- 
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Provincial Insolvency Act 

ing to sanction prosecution under S. 69— 
Creditor cannot appeal from such order 

432a 

- S, 69—Offence under — Insolvent in 

-jail omitting to mention equity of redemp¬ 
tion of property mortgaged by him many 
years ago—Insolvent admitting mortgage 
immediately after notice—Prosecution of 
insolvent held not warranted 4326 

- S. J'5—Creditor is entitled to appeal 

-against order which affects him along 
with other creditors—It is not necessary 
that he alone should be affected by order 
appealed against 7576 

- S. 76— Bight of appeal regulated by 

S. 75 cannot be governed by provisions of 
0. 47. E. 7, Civil P. C. 668 

- S, 76 (5) — All orders passed by Dis¬ 
trict Court except those speciffed in 
Boh. 1 are appealable — Prayer for leave 
made in memorandum of appeal — No 
order granting leave made but appeal 
admitted—Leave must be taken to be 
granted 895a 

- S, 76 is) —Leave to appeal — Appeal 

to High Court —Presentation of applica¬ 
tion for leave to appeal made with memo* 
random of appeal — Admission of appeal 
by Motion Bench amounts to grant of 
leave 87a 

- S, 76 ( 5 )—Transfer by person adju- 

dioated insolvent—Application to set it 
aside as fraudulent dismissed — Official 
Beoeiver appealing under S. 75 (3) against 
order without leave of District Court and 
without making prayer for leave in 
grounds of ^appeal — No circumstances 
ehowing failure due to bona fide mistake— 
Appeal held incompetent as filed without 
due diligence—Leave to file appeal held 
oould not be granted at that stage 249 
Punjab Alienation of Land Aot (13 of 
1900), S. 3 —Enquiry by Eevenue Officer, 
when granting sanction, regarding in¬ 
debtedness of alienor—Alienation can still 
be challenged on ground of want of consi¬ 
deration and necessity and Civil Court can 
oome to its own finding regarding it 322 
S. 6—Mortgage by one agriculturist 
to another to pay off debts duo to non- 
agriculturist is legal 696a 

S. 6 ( 2 ) (a) Digging of land and use 
of earth is profit—Mortgagee is entitled 
to dig land 1126 

S. 14 Sale of land by member of 
agricultural tribe to person not belonging 
to agricultural tribe without necessary 
eanotion of Deputy Commissioner under 


S. 3—Vendee's application for sanction 
for sale rejected by Deputy Commissioner 
—Vendee on date ofsucb order in posses, 
sion of area sold to him for 23 years since 
sale—Vendee’s possession held could be 
deemed to be that of usufructuary mort. 
gagee under S. 14, for maximum period of 
20 years automatically from date of sale 
on refusal to sanction sale—His possession 
for three years after this period of 20 
years held was that of trespasser—Ven- 
dee 8 claim to property by adverse posses¬ 
sion held could not therefore succeed*. 408 
- S. 16 —Land of member of agricul¬ 
tural tribe cannot be sold in execution 
even when decree itself directs sale 194 
S. 16 —Sale — Even if conducted by 
Receiver and not by Collector, it does not 
affect validity 112fl 

- Ss. 16 is) and 12-B, 16 (2) is in¬ 
dependent of S. 12—Civil Court is em¬ 
powered to lease out land belonging to 
member of agricultural tribe for full 
period of twenty years irreapecrtive of 
previous encumbrances by owner, al¬ 
though effect of such order ia to extend 
combined period of alienations beyond 
twenty years (FBJ 38a 

S. 2LA —Revision lies only against 
illegal orders 112(2 

S. 2LA { 2 ) and (3)—Order of Insol¬ 
vency Court for sale of land of insolvent 
set aside by District Judge on motion of 
Deputy Commissioner under S. 21.A (2)— 
No revision by creditor lies against such 
order 637 

-S. 2LA { 2 } — Limitation — Period 

commences not from date of decision of 
illegality of order but from knowledge of 
order 112a 

- S. 21.At su6.s. { 2 ) — Consent decree 

of Civil Court in contravention of Act is 
not appealable — Revision to High Court 
only lies — High Court is not empowered 
to take action suo motu 33 

Punjab Colonization of Government 
Lands Aot (9 of 1912), S. 18 — "Rights 
or interests vested in a tenant” does not 
include crops growing on land [Obiter) 

3936 

-S, 19 — Letter by Commissioner 

authorizing ‘‘Collector of District” to 
sanction sales, authorises only Deputy 
Commissioner of District and not Settle¬ 
ment Officer 146a 

- S, 56—Grant of land to B, entering 

him as non-ocoupancy tenant — Provision 
for acquisition of occupancy and proprie- 
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Lands Act ..it 

tary rights— B’s unmarried daughter U 
succeeding as non-occupancy tenant on Bs 
death — E acquiring occupancy rights 
soon after—On B's marriage,^ collaterals 
of B applying for mutation which was dis¬ 
missed—Suit by collaterals for possession 
—1/ acquiring, pending 8uit,_ proprietary 
rights—Acquisition of proprietary rights 
by II held illegal as her rights of suooes- 
sion to B's estate extended till her marri¬ 
age under S. 20 (c)—Order of revenue 
authority conferring proprietary rights 
held ultra vires—Held also that subse¬ 
quent acquisition of proprietary rights by 
H being illegal, collaterals would be en- 
titled to succeed as occupancy tenants 
and not as absolute owners _ 329 

- S. 50—Widow acquiring proprietary 

rights out of income of land under the Act 
—Widow becomes owner of that property 

786 

■-S. 56 —Jurisdiction — Civil Court- 

Collector granting rights Civil Court has 
no jurisdiction to determine whether Col¬ 
lector observed necessary rules duly or 
not 

Punjab Court of Wards Act (2 of 1903), 
Ss, 26 and SI (5) — Certificate regard¬ 
ing preference of claim—Certificate signed 
by decree-holder is sufficient Even inti¬ 
mation by Deputy Commissioner is suffi¬ 
cient certificate 

• - S. 31 (5)—Application for execution 

of decree against Court of Wards Ab¬ 
sence of certificate that claim was notified 
under S. 26 is not fatal to maintenance of 
application 2776 

- S, SI (5)—S. 31 (3) does not apply 

to application for execution of decree 
against Court of Wards (Obiter) 277c 

• - S. 32 — Interpretation of — Word 

'suit’ in 8. 32 does not include 'execution 
proceedings’ 277a 

Punjab Courts Act (6 of 1918), 5. 41— 

Suit about custom—Trial Court on consi¬ 
deration of judicial instances cited by 
parties in support of their respective 
claims holding instances cited by plaintiff 
sufficient to rebut custom in riwajiam— 
Second appeal held could not lie without 
certificate under S. 41 (3) 938 

-5. 41 (5)—Applicability—Whether 

custom extends to involuntary as well as 
voluntary sales is question of legal prin¬ 
ciple—Second appeal is competent from 
such decision without certificate under 
S. 41 (3) mb 
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- S, 41 (5)—Applicability of Hindu law 

or oustom—Question cannot be gone into 
in second appeal unless certificate under 

S. 41 (3) iB filed . 660a 

_ 5 42 { 3 )—Neither party adducing 

evidence on point of oustom Court rely¬ 
ing on presumption—No certificate for 

second apPGEil , 449a 

_ 42 ( 5 )—Second appeal ^ Lower 

Appellate Court failing to decide real 
question and basing decision on question 
of custom which did not arise °ooond 
appeal held competent without 

Punjab Debtors' Protection Act (2 of 
1936) — Applioability — Executing Court 
granting lease — Act coming into foroa 
subsequently—Appellate Court applying 
Act and setting aside lease Order held 

was wrong ^ 

- Ss. 4 and 6 —Applioability—In exe¬ 
cution of decree, Court sanctioning tempo¬ 
rary alienation of judgment.debtors land 
in 1935—Appeal from this order not heard 
till June 1936—Debtors' Protection Act 
coming into force in meantime Order of 
execution made before passing of Act held 
not wrong : A I B 1937 hah 
REVERSED 

-5. 4 —Applicability—Land of agricul¬ 
turist attached in execution—Collector 
reporting that land could not be leased 
out—Proceedings consigned to record- 
room by order dated 4th July 1936— 
Punjab Debtors’ Protection Act coming into 
force on 6th June 1936—Court held ought 
to have transferred proceedings to Collec¬ 
tor under S. 4 

-S. 4—Interpretation—Words in the 

execution of decree” are not inadvertently 
added—Lease of agricultural land for 20 
years by receiver in insolvency S. 4 does 
not apply 

- Ss. 4 and 6 —Generally, Act governing 

procedure has retrospective effect—Ss. 4 
and 5 relate to procedure and govern 
pending oases—Appeal in execution pend¬ 
ing when Act came into force is governed 
by Ss. 4 and 6, as it is continuation of 
pending execution 506 

- Ss. 4 and 5—Scope—Ss. 4 and 5 being 

procedural have retrospective effect, 
although not so specifically stated—Alie¬ 
nation after Act came into force, of land 
attached before, is governed by proce¬ 
dure in Ss. 4 and 5 of the Aot 52 

- Ss. 4 (l) and 2 (4)—Applioability— 

S. 4 (l) applies only when attaohmenb 
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Punjab Debtors’ Protection Act 

and alienation o£ land emanate from Civil 
Court Though "Court” includes Insol- 
yenoy Court under S. 2 (4), it does not 
include receiver in insolvency — S. 4 (l) 
does not apply to case of receiver leasing 
out insolvent’s property 446 

S. 6 —Exemption in S. 5 is not mere 
matter of procedure—S. 5 has no retros¬ 
pective effect : A I B 1937 Lah 506, 
BEVEBSED 740a 

-S. 9 —Decree on unsecured debt 

incurred before Punjab Debtors' Proteo- 
tion Act—Judgment.debtor dying before 
attachment—Liability of ancestral pro¬ 
perty in hands of judgment-debtor's sons 
is to be determined according to Punjab 
Debtors’ Protection Act 303 

^-5. 10 (2 )—Standing trees attached 

in execution of money decree before Act 
came into force—Trees ordered to be sold 
after Act came into force—Order is with¬ 
out jurisdiction in view of S. 10 ( 2 ) 5605 

Punjab District Boards Act (20 of 1883), 
S. 57 Map signed by the Executive 
Engineer and Sub-Divisional Officer, 

time of transfer of road to 
District Board—Blue print and measure¬ 
ments on map are admissible 155a 

- -S. 57, Begns. 2 and 8, District Board 

Notification Further fine for continuing 
breach at the time of adjudication of 
offence under Eegn, 8 and at the same 
trial is illegal I 555 

' S. 76-~ ‘Exaction” means "demand 
and realization with force”—‘Haisiat tax' 
imposed Suit against imposition of tax— 
Tax not realized—S. 76 is inapplicable— 
Suit is triable in Civil Court 319 

Punjab Excise Manual, Vol. 2, B. 27— 
Licensee can allow other persons to con¬ 
duct sales without previous sanction of 
Golleotot Such other person purchasing 
liquor and selling it“"Contract of pur¬ 
chase is not void for want of license 316 

Punjab Laws Act (4 of 1872, as amend, 
ed hy Punjab Descent of Jagirs Act, 4 
of 1900), S, 8.A {5)“Suocessor of jagir 
cannot by his own will interfere with 
amount of maintenance payable to other 
members of family under order of Govern, 
ment 025 

*Punjab Limitation (Custom) Act (1 of 

1920), 5. fi—Declaratory decree setting 
aside alienation obtained long before 1920 
bj male collateral of person governed by 
Customary Law Decree would not enure 
for benefit of his widow who, though en- 
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Punjab Limitation (Custom) Act 

titled to succeed, is herself not entitled to 
challenge alienation 636 

Arts, l^atid 2 —Word 'deed' is equi¬ 
valent to document'—Term ‘alienation’ 
includes testamentary disposition—Regis¬ 
tration is starting point of limitation 
simply because it amounts to certain 
amount of publicity 7985 

Art, 5 —Suit by collaterals of last 
male holder for possession on ground that 
will by widow of last male holder in 
favour of her daughter and other persons 
is invalid according to custom—Suit is 
governed by Art. 2 798a 

Punjab Municipal Act (3 of 1911), S, 49 
Applicability—S, 49 does not apply to 
suit against Municipal Committee for re¬ 
covery of sum alleged to be due for work 
done on contract for Committee—Notice 
under S. 49 is not necessary and plaintiff 
cannot deduct period of one month men. 
tinned therein for purposes of limitation— 
Mere non-payment for work done in pur¬ 
suance of contract is not legal omission 

102a 

-5. 56 {!) (/)-Land in possession of 

and vesting in Municipal Committee- 
Dispute regarding land between Municipal 
Committee and Government—Municipal 
Committee still has locus standi to insti¬ 
tute suit against trespasser 492a 

S. 81 —Plaintiff highest bidder at 
auction of lease for one year—3 months’ 
rent in advance and execution of rent 
deed within 48 hours, condition of lease— 
Failure to execute rent deed entitling 
Committee to forfeit deposit and re-sell 
lease—Plaintiff paying deposit but refus¬ 
ing to execute rent deed—Committee 
returning deposit Committee subse¬ 
quently trying to recover deposit supposed 
to be wrongly paid by attachment under 
S. 81—Attachment is illegal—Plaintiff 
suffering no special damage—Plaintiff held 
not entitled to damages for illegal attach¬ 
ment 771 

“5. 97—Plaintiff applying for water 
supply and agreeing that he will not allow 
any person except members of his family 
to take water from tap—Municipality 
charging plaintiff with water rate per 
family on finding that tenants were living 
in the house—Suit by plaintiff for refund 
of excess tax paid by him—Municipality 
held was entitled to limit water supply to 
one family under S. 97 (1)—Contract by 
plaintiff held was not contrary to statute 
and plaintiff was bound by it—Muaici_ 
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Punjab Municipal Act 

pality held entitled to charge water rate 

per family ^ 

__ jgg —S. 169 does not authorize 

unlawful infringement by Committee of 
person’s right of access to his property 
Committee putting S. 169 in operation 
must exercise its powers without injuring 

adjacent owners-It is not empowered to 

make new street through land of P^^^^ate 

owner without his coii96nt 
_Ss, 172 and 232 —Committee allow¬ 
ing person to retain projection of certain 
width in front of bis shops-Deputy 
Commissioner advising Committee to 
order entire demolition thereof-Projeo- 
tions being desirable in front of plaintiff s 
shops, and street being wide, injury by 
their removal is much more to plaifitili 
than to Committee-Committee haviiSg 
once sanotioned projections is not entitled 
to order their demolition even though 
action of Deputy Commissioner was tan¬ 
tamount to revocation of sanetion Siven 

by Committee . 

_ 2QS — Government Notification 

No. 19192—Municipal Committee autho¬ 
rized to levy octroi on animals brought 
into town for slaughter but not on animals 
in town or not brought in for Slaughter- 
Municipal Committee can realize octroi on 
animals already slaughtered Aggrieved 
party can claim refund of tax illegally 

recovered 

- Ss. 195 and 255—Person erecting 

good portion of building with and during 
sanction by Municipality—Sanction sub¬ 
sequently suspended by Deputy Commis¬ 
sioner under S. 232—Municipality cannot 
under S. 195 order demolishing of build- 
ing erected during sanction 201 

PQnjsib Pre-emption Act (1 of 1913)i 
S. 5—Land lying waste and used for no 
specific purpose —Land not proved to 
have been used for grazing purposes or 
grass in it regularly out and sold for profit 
—Such land is not agricultural land 755 

- S. 3 — Question whether property 

forma part, of village or urban immovable 
property is question of law—But its de¬ 
termination wholly depends on finding of 
fact—Saonnd appeal does not lie 284 

-S. 5 (2)—Garden is agricultural land 

182c 

- S. 3 (2 )—Property included in village 

but subsequently forming part of Delhi 
Municipality—Land in vicinity vacated 
and converted into building plots—No 
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Punjab Pre-emption Act 

village site in existence—Property held 

not village immovable property 182fl^ 

_5s. 4 and 74—Sale of agricultural 

land by member of agricultural tribe— 
Vendees although proprietors in the estate- 
not members of agricultural tribe—Mem. 
ber of alienor's tribe has preferential right 
of pre-emption to that of vendees ^ 504a 

- S. 75 —Sub-divisions—Essentials of 

—For pattis to be distinct sub-divisions, 
they must be distinct entities, having 
nothing in common between them each 
having homogeneity of area or descent 

-5. 75 (b)jhirdly—'Right to pre-empt 

—Sale of land by two brothers—Both 
having no issues—Wife of one and their 
mother in the absence of another's wife 
entitled to succeed them respectively 
Thev have a right to pre empt the land 

sold 

-S. 75 (c)-“Tarf8 created for fisoai 

purposes and not representing homo¬ 
geneity of area or descent of proprietors 
—Tarfs are not sub-divisions within 

S 15 (o) 

- S. 16 ( 4 )—Applicability—‘‘Street’’as 

used in S. 16(4) means public street”— 
The words "kacha khas” imply private 

street 

Punjab Pure Food Aot (8 of 1929), S. 12 
— Halwai in possession of ghee below 
standard comes under S. 12 702a 

Punjab Regulation of Aocounts Act (1 
of 1930)—Object of—Mere acknowledg¬ 
ment by debtor on back of notices, that 
statement of account is correct, does nob 
absolve creditor from keeping accounts 
and sending notices in prescribed form 

66& 

- Ss. 3 and 4 (b) — Suit on promissory 

note—Plaintiff not complying with B. 3 
—Suit dismissed and plaintiff going in 
revision is not entitled to costs although 
he succeeds owing to operation of the Aob 
—Ordinary rule as to costs does not apply 

-S. 4—Suit in respect of loan advanc¬ 
ed to contractor—S. 4 does not apply :756 

-5. 5, Proviso—Mere part payment 

of debt does not amount to fresh transao. 
tion 16<»^ 

Punjab Belief of Indebtedness Aot (7 of 
1934), Ss. 5 and 5—Suit pending on com¬ 
mencement of the Aot—S. 5 is applicable 
to such suit—Payment of interest during 
first three years after execution of mort. 
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Punjab Relief of Indebtedness Aot 

gage does not amount to past transactions 

936 

Ss, 6 and 6 —Insolvency proceedings 
S. 6 does not refer to civil proceedings 
other than suits—It is doubtful if S. 5 
applies to insolvency proceedings—S. 4, 
Usurious Loans Act, confers jurisdiction 
on Insolvency Court to exercise power 
under S. 3—Insolvency Court can reduce 
interest on suflBeient cause 629 

- S. 15—Scope—S. 13 only deals with 

discharge of liability of debtor applying to 
Board 6856 

-5. 26 — Insolvency Court is Civil 

Court—Insolvency proceedings should be 
suspended under S. 25 when fact of appli- 
cation by debtor to Board has been 
brought to its notice 861 

- S, ^5—Word proceeding’ in S. 25 

includes an appeal against adjudication 
as insolvent 680a 

-5. 3$ —Person belonging to agricul¬ 
tural tribe but not cultivating land him¬ 
self is not agriculturist 287 

Punjab Sikh Gurdwaras Act (8 of 1925), 

S, 5—Succession to institution in dispute 
from Guru to Chela—Nominations invari. 
ably made by mahant in office—Office is 
hereditary office 280a 

~Ss, 7 and 16 (2) Rang Mahal Gurd- 
vyara of Gurdaspur—Founder of institu¬ 
tion Udasi Brahman—Some of presiding 
mahants having leanings towards Hindu¬ 
ism — Principal endowment of land to 
institution by Mahomedan ruler, hater of 
Sikhism—Institution known as Thakard- 
wara—Lingam and Hindu idols wor¬ 
shipped. in institution—Principal object 
of reverence being Gaddinashin Mahant— 
Institution not described as Sikh Gurd- 
wara in Government papers—Sikhs never 
found to be predominant worshippers— 
Institution held not Sikh Gurdwara: 324a 

“ -15(5) Notification under 

St 10 (3) It is not conclusive proof of 
right, title or interest in property in dis. 
pute of party named therein—It only 

proves that no claim was made under 
S. 7 

Ss. 5 and 2 (4) («) and {iv) —Scope— 

Word office’in S, 2 (4) (i*) relates also to 

performance of rites or ceremonies in 
course of private worship—After founder, 
widow and daughter appointing Granthis 
for performance of rites and ceremonies— 
Institution, private place of worship— 
Widow and daughters are hereditary 
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office-holders and competent to apply 
under S. 8 786a 

Ss. 8 and 10 —Plaintiff denying insti¬ 
tution claimed as Sikh Gurdwara under 
St 7, to be at all place of worship—Plain¬ 
tiff should petition under S. 10 and not 
under S. 8 (Obiter) 7866 

" S. 5—Sikh Gurdwara—Dbaramsala 
Sree Granth Sahib of Shahabad—It is 
Sikh Dharamsala and not Udasi Dera: 290 

5 Devolution to office must have- 
been according to hereditary right or by 
nomination by office-holder before 15th 
January 1920 It is not necessary that 
applicant under S, 8 should have been 
holding office before that date 2806 

S, 5—Nirmala Sants are Sikhs in 
contrast to Udasis Institution belonging 
to them Granth Sahib worshipped— 
Grant of land by Sikhs in the name of 

Granth Sahib — Institution held Sikh 
Gurdwara 7 

Ss. 10 and 14—Scope—Person filing 
petition under S. 10 claiming notified pro- 
perty as his own Second petition pre¬ 
sented directly to tribunal misdescribed 
as better statement of original petitioni 
and claiming property as manager of 
dharmashala—Second petition held con¬ 
stituted new petition—Tribunal held had 
no jurisdiction to entertain such new 
application under S. 10 or S. 14 795 a 

S. 10—Claim under S. 10 must be 
personal 106c 

S. id—Scope—Description of place 

as Gurdwara does not warrant presump¬ 
tion that it was founded for Sikh worship 

324o 

- S. id-Originator of institution being 
Udasi fakir and not Sikh saint—Institu¬ 
tion charitable and not religious from its 
inception Institution cosmopolitan and 
place of shelter for all—Rites inconsistent 
with Sikh religion performed in institu¬ 
tion—Mere reading of Granth Sahib or 
gifts to it by Sikhs under such oircum. 
stances held would not make institution: 
Sikh institution 280i 

S, Id (5)—Word'incident’in 01. ( 2 )(i) • 

means historical event as distinguished 
from myth or tradition — Institution 
founded as langar by Kamboh who had 
adopted Udasi fraternity, for' feeding 
and accommodating fakirs and travellers 
Institution becoming typical Udasi . 
Dera occupied by fakirs — Samadh of 

founder built in Dera—Dera not proved 


Punjab Sikh Gurdwaras Act 
to hftva been founded in commenooration 
of anv incident in life of any Sikh Guru 
Public worship in Dera predominantly by 
Kambohs-Dera not proved to have been 
established in connexion with tradition Of 
anv Sikh Guru nor established in memory 
of Sikh saint, martyr or historical person 
— Institution held could not be declared 

SikhGurdwara 

__ IQ { 2 ) (i), (lO dnd ini) Baradari 

forming insignidoant part of N«mdev 
institution—Founder Namdev not bikh 

but Bhagat—Some of his sayings incor. 
porated in Granth Sabib-Granth Sahib 
kept in baradari and read and worshipped 
by followers of Namdev, as well as by 
Sikbe No evidence proving baradari 
established tor use by Sikhs for public 
worship and used as such—Baradari held 

was not Sikh Gurdwara _ 

_ 5 2 Q ( 2 ) (n)—Namdev sect is oosmo- 

politan and not Sikh-Its usages inolude 
reading of Granth Sahib, wherein sayings 
of its founder are incorporated—Nama 
Bansis institution forming corporate part 
of large institution of followers ot Nam. 
devji—Sikhs with leanings towards Nam. 
dev sect visiting institution Nature of 
institution which is Nama Bansi is not 
altered 

- S. 16 ( 2 ) UU) —Dharamsala founded 

by Udasis, used as resting place and for 

langar—Endowments by Sikhs Granth 
Sahib read every day—Hindu Gods not 
worshipped nor Hindu scriptures read 
Institution held Sikh Gurdwara 826 

—5. 16 ( 2 ) (in)—Institution founded by 
Keshadhari Sikh—Granth revered and 
kept in institution Granthis in charge 
trom time to time—Place used for congre- 
ygational worship and prayers since foun- 
, der’s time—Witneases produced to prove 
, public worship found to be worshipping 
ever since founder's time—Accounts deli- 
^■berately withheld—Institution held to be 
. established and used for public worship 

786e 

- S, 16 { 2 ) (iii)—Institution founded 

■'by person describing bis occupation as 
granthi—Proprietors of village all Sikhs 
.and gifting land to institution in name of 
Granth Sahib—Another institution in vil- 
lage kno^n as Sikh Gurdwara Institu¬ 
tion in dispute held Sikh Gurdwara— 
Presence of another Sikh Gurdwara held 
not inconsistent with its being Sikh 
.‘Gurdwara also 577 
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-S. 16 (2) iiv) — Person worshipping 

Sikh Guru blessed by such Guru— Person 
also mentioned as Sikh in several Sikh 
historical works—Person held Sikh saint 
and also historical person—Institution in 
memory of such person is Sikh Gurdwara 
although subsequent mahants were Udasis 

273 

-S. JS—Person doing service to Gur¬ 
dwara acquiring oooupanoy lands Occu¬ 
pancy rights belong to such person and 
not to institution—No presumption under 
S. 18 arises 

-5. 18 —Presumption—Necessary con¬ 
ditions explained 180a 

- ^S. 18 — Words "his name” denote 

land being held in capacity of office-holder 

1806 

-5. 27 —Trust entirely in favour of 

dharamsala—The property is of dharam. 
aala and trustees can claim order under 
S. 27 as to who should administer the 
trust 106d 

*-Ss. 33 and 54—Hereditary office- 

holder is a technical term under Act- 
Person declared not to be of such charac¬ 
ter by tribunal and High Court under 
Ss. 33 and 34 can establish his claim in 
ordinary Civil Court on ground of his being 
office-holder though not hereditary 88 

-S. 99 —Notice of meeting—Members 

meeting together shows reasonable notice 
—Notice need not be in writing 1166 

-S. J 95 —Minute book—Chairman to 

sign it—Minute book if signed by others 
along with Chairman does not make reso¬ 
lutions illegal—Form and shape of minute 
book is immaterial II 60 

Punjab Small Towns Act (2 of 1922), 
S, 35 —Words "en¬ 

croachment over any street ” include 
overhanging structures such as sunshades 
or cornices projecting over streets Com¬ 
mittee ordering removal of sunshades 
projecting over public street Order is 
intra vires 543a 

- Ss. 35 ill) and 37 — Small Towns 

Committee ordering removal of projection 
over public street under S. 35 (11)—Order 
cannot be challenged in Civil Court unless 
it is ultra vires, oppressive or arbitrary 
{Obiter) 6436 

-Ss. 54 (q) and 41—Fixing fees for 

occupation of portion of public street by 
motor lorries falls under S. 41 and not 
under S. 34 (q) 289 
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iPunjab Tenancy Act (16 of 1887), Ss. 50 
and 77 (3) ( 9 )—Sons of occupancy tenanli 
coming in posaession of occupancy lands 
after their father— Subsequent dispossea. 
flion by landlord—Suit by sons for poases- 
sion is one under S. 50 and exclusively 
triable by Revenue Court Qlla 

Ss. 60 and 77 (3) ig) — Landlord, in 
case of co.sharer landlords, means co- 
sharer landlords collectively— Possession 
of land forcibly taken by some of the co. 
sharer landlords — Suit by occupancy 
tenant to recover possesion more than one 
year after dispossession—Suit is govern¬ 
ed not by S. 50 but by Limitation Act— 
Jurisdiction of Civil Court is not barred 

258 

- S. Second suit in Civil Court 

is barred only on grounds fought in Re¬ 
venue Court under Ss. 45 ( 6 ) and 50—Suit 
in Revenue Court under S. 60 dismissed 
Second suit in Civil Court claiming pos¬ 
session on ground of ownership by pres¬ 
cription is not barred 849 

S, Brothers shown to have been 
in possession as occupancy tenants in 1842 
and then in 1882—Presumption arises 
that land was acquired from father 141 

S, 60 — Mortgage by occupancy 
lienant declared void in suit by landlord 
under 8 . 60 — Such mortgage is also void 
between mortgagor and mortgagee —Sub¬ 
sequent acknowledgment of mortgagee’s 

right by mortgagor does not validate such 
mortgage 554 

S, 77 ( 5 ) (g) Occupancy holding 
transferred—Transferee ripening his title 
because landlord” not contesting within 
period of limitation — Dispossession by 
some proprietors only — Suit for posses- 
sion is triable by Civil Court 824 

{ 5 ) (g) and (0— Occupancy 
tenant transferring land to landlord on 
condition of certain annual payment to 
tenant and landlord getting rent from his 
tenants— Landlord paying rent for some 
time but his son after his father refusing 
payment—Suit by occupancy tenant in¬ 
stituted in Assistant Collector’s Court for 
possession —Suit held to be one to estab¬ 
lish right to occupancy and so rightly in. 
atituted in Revenue Court 580 

“ S, 100 — Suit exclusively triable by 
Revenue Court tried by Civil Court-Suit 
involving question of res judicata—Decree 
passed therein cannot be registered as 
decree of Revenue Court under S, 100 

9115 


49 

^Railways Act (9 of 1890), Ss. 3 (?) and 
Person contracting with railway to 
perform service of providing meals for 
travellerson its behalf is ‘railway servant’ 
Such person overlooked and directed in 
regard to manner of doing his work is 
servant and not iridependent contractor— 
Termination of bis services is discharge 
within meaning of S. 138 547 

of deceased insolvent suing 
Official Receiver for partition of his share 

-Notice under S. 80, Civil P C. held 
necessary (Obiter) 3 gQj 

Record of Rights -Evidentiary value- 
Entry of certain person as owner raises 
presumption of ownership of such person 
—Presumption is rebuttable 257c 

Registration— Registered documents have 

priority over unregistered ones— Docu¬ 
ments must be antagonistic for applica¬ 
bility of the rule 57 

Registration Act (16 of 1908), S, 17— 
Letter of request to Bank to advance 
money to bearer on security of property 
— Bank advancing less money than 
requested Letter does not create any 
charge on property and hence requires no 
registration 235 a 

SSs 17 and 49 Equitable mortgage— 
Requisites of— VVriting is not necessary, 
but if written, it is not admissible in evi¬ 
dence if not registered — Memorandum 
signed by mortgagor though embodying 
terms of equitable mortgage is not neces¬ 
sary to be registered unless on its face it 
constitutes agreement between parties— 
Document not constituting bargain bet¬ 
ween parties but evidence of past transac¬ 
tion requires no registration I 355 

S, 49—Collateral purpose — Agricul¬ 
turist judgment-debtor mortgaging his 
house under compromise and obtaining 
instalments of decretal amount—Compro- 
mise deed not registered— Deed held ad¬ 
missible for collateral purpose of proving 
waiver ^ 939 ^ 

Res JudicEta Execution proceedings — 
Principle of res judicata and even of con¬ 
structive res judicata applies to execution 
proceedings 712a 

Issue between parties whether bar¬ 
red by res judicata decided—Decision is 
itself res judicata in subsequent suit: 649a 
—^-Decision regarding jurisdiction —De¬ 
cision is res judicata in subsequent suit 

Fraud— Application by defendant to' 
set aside ex parte decree against him on 
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Res judicata . . * r 

ground of fraud in serving him—AppUoa- 
tioD dismissad and so too appeal Suit by 
such defendant on same ground for declar¬ 
ing ex parte decree as not binding on him 
—Such suit is not maintainable on prin¬ 
ciple of res judicata 614 

^-Constructive res judicata—Compro¬ 

mise between parties to suit before decree 
—Compromise not disclosed by defendant 
to Court before decree was passed—De. 
fendant bringing suit for declaring com¬ 
promise binding on plaintiff — Defendant 
is barred from raising this plea of com¬ 
promise under Dxpln. 4 to S. 11, Civil P. 
C., in his suit 537o 

-Suit for declaration of private right 

of thoroughfare—Previous suit by certain 
other persons claiming same right not in 
representative capacity No private right 
claimed by plaintiffs in common for them¬ 
selves and others in previous suit—Notice 
under 0. 1, B. 8 not issued—Subsequent 
suit is not barred under either S. 11, 
Expl.GorO. 1. H. 8 425a 

— Even wrong decision on issue of law 
operates as res judicata Execution pro¬ 
ceedings—Judge passing order for attach¬ 
ment and sale of certain crops of judg- 
ment-debtor—Objection to attachment 
by judgment-debtor under S. 18, Punjab 
Colonization of Government Lands Act 
Judge cannot revise bis previous order 

393a 

-Matter not decided expressly or im. 

pliedly on merits—Matter is not res judi¬ 
cata and can be subsequently decided 

211a 

*-Words in Expl. 5. S. 11, Civil P. C. 

are relief claimed in plaint—Belief of per¬ 
sonal decree claimed in application under 
0. 34, B. 6—Court failing to pass per¬ 
sonal decree—Fresh application for per¬ 
sonal decree not barred bv S. 11, Expl 5: 
38F LB 700 = A1 R1936 Lah 388 = 
1631 C 119 REVERSED 2046 

-Case finally decided by Appellate 

Court on one point—Findings of lower 
Court on other points not dealt with by 
superior Court are not res judicata l67a 
Review — Company law — Company 
law does not affect power of review espe. 
cially when by S, 141, Civil P. C., provi- 
sions of Code are to be followed in pro¬ 
ceedings under the Company law {Obiter) 

826 

Revision—Fresh petition—First petition 
dismissed in default—Second petition lies 

685a 


Revision 
Sentence 


Accused convicted under 


Ss. 325 and 149, Penal Code only fine^ 
when sentence of imprisonment was more 
proper — Fines paid and more than five 
months elapsing since settlement of dis¬ 
pute—High Court will not pass sentences 
of imprisonment in revision 131 

-Executing Court dismissing applictu;. 

tion for execution of award as being nul¬ 
lity—District Judge ordering execution to 
proceed—Revision lies 63c 

Riwaj.i-am—Evidentiary value Onus 
Entry in Riwaj-i-am raises initial pre¬ 
sumption of existence of custom It is 
rebutted on showing that Customary lawj 
containing entry is imperfectly compiled 
document—Onus of proving custom re¬ 
shifts on party relying on that custom 

468a. 

-Later riwaj-i-am carries more weight 

than previous one 2576 

-Evidentiary value—’ Entry in Custo¬ 
mary law of Jullundur District excluding 
daughters from succession in certain cases 
is strong piece of evidence—Such evidence 
cannot be rebutted by general remarks 
that daughters are not consulted wheD> 
enquiry into customs of people takes place 
—Nor can it bo rebutted by saying that 
general custom in Punjab is to the con¬ 
trary or that document is not carefully 
prepared 223a 

Sale of Goods Act (3 of 1930), S. 39 (2). 

—More delivery of goods to carrier is not 
enough to entitle seller to claim from 
buyer price of goods sent to him — Proof 
of receipt from carrier and intimation^ 
thereof to buyer in addition to delivery of 
goods to carrier is necessary — Such proof' 
is not necessary when carrier is nominee, 
of buyer 785-' 

Scheme suit — Decree setting out condi. 
tions of management—No provision to 
remove manager on failure to perform 
conditions—Mismanagement by manager 
—Application for execution is not compe¬ 
tent to remove manager 490 

Second Appeal—Question of fact—Issuo 
whether plaintiff was in cultivating pos. 
session of suit land and whether he was 
dispossessed—Decision of lower Court in¬ 
volving interpretation of lease dead in 
favour of plaintiff executed by third 
parties and not by defendant, and of 
khasra girdawaris-^Such documents are 
not foundation of title—Their interprets, 
tion cannot be questioned in second ap¬ 
peal 656' 
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Second Appeal 

-Whether repayment alleged is made 

or not is question of fact—Finding on 
Buob question oannot be challenged 3d7a 
Set-off — Equitable — Court.fee — Claim 
for damages by defendant — Plaintiff’s 
claim and damages arising out of same 
contract—No separate court.fee is neces¬ 
sary 736 

Specific Relief Act (1 of 1877), S, 42— 

Suit for declaration that sum deposited 
by plaintiff as margin money is account, 
able by defendant—Declaration oannot 
be granted as it affects only pecuniary 
relationship between parties to contract 

3896 

-S. 4^—Suit in respect of rights aria. 

ingout of contract affecting only pecuniary 
relationship—S. 42 held not applicable 25 
* Ss, 63t 64 and 66 —S, 53 is general 
and under it perpetual injunction cannot 
be obtained in all cases—Ss. 54 and 56 
must be read together—Dispute referred 
to arbitration by defendant — Plaintiffs 
suing for perpetual injunction restraining 
arbitration as plaintiffs never entered into 
contract—No perpetual injunction can be 
claimed either under S. 54 or S. 56 as 
plaintiffs can protect themselves by appro¬ 
priate proceedings 545 

^ S, 66 Decree granting mandatory in. 
junction against certain person—Execution 
of decree on ground of infringement of terms 
of decree—Person can plead that subject 
matter forming ground for mandatory in¬ 
junction no longer exists 39 P L B 712— 
AIB 1937 Lah 419, BEVEBSED: 839 
Stamp Act (2 of 1899), S. 2 (d)—Bond- 
Test of—Acknowledgment attested by two 
witnesses and containing implied promise 
to pay interest Such acknowledgment is 
not bond as there is no express obligation 
to pay amount due—Implied obligation 
cannot convert acknowledgment into bond 

_. ^ . 2206 

2 {24/ SoiitldDQOQt^lDstramsQt 
even if includes agreement by beneficiary 
to act in particular way in consideration 
of settlement is settlement 684 

S, 36 —Document containing two dif¬ 
ferent powers of attorney bearing single 
stamp admitted — Objection cannot be 
taken in appeal 21 a 

Sch, It Art, 6 Suit on basis of bahi 
Mcount against iH—Acknowledgment by 
Balance from above account at in¬ 
stance of Af .,, Es.”—Acknowledg¬ 

ment held not promise to pay nor agree- 
ment 005 ^ 


51 

SuocesBion Act {39 of 1928), S. 276-Let. 
ters of administration —Order of Court 
exercismg probate jurisdiction is order in 
rem—Such order cannot be impugned by 
other Courts and is not subject to collate¬ 
ral attack — Injunction by other Court 
staying proceedings for letters of adminis- 
tration oannot be issued-Proper orders 
for administration of property can be 
made while granting letters of administra- 

—S. 372-Prooeedings for grant of cm! 
tificate-It IS unusual to send notice to 
debtor or make him party-But issue of 
such notice is no ground for setting aside 
decision in such proceedings 196 

enqniry-Conrt has 

not to determine definitely and finally as 
to who has best right to estate—It has 
merely to hold summary enquiry into 
right to certificate to facilitate collection 
of debts and for giving valid discharge- 
Grant of certificate does not give grantee 

absolute right to debt-Nor does it bar S 

gular suit among heirs inter se 196 f^)A 

SaTe^fiTi^r* ^®f^«lfc-Eestoration 

Date fixed for payment of adjournment 
costs Party ill and his pleader though 
present jn Court failing to hear case heiS 
cal ed—Suit dismissed for default—Eestn 
ra«on of suit should be granted ng 
Suits Valuation Act (7 of 1887) S 4 — 
Section requires amendment in Wew of 
S. 22 , Court.fees Act; ^77 

Surety-Surety bond-Surety supply ng 
bond in proceedings to set aside ernarte 
decree, undertaking liability to pay amount 

If decreed by Court-Suit compromised- 

Surety held discharged from liability—In. 

Lr!it°v oompromise in 

m question of fact; 34 

Mark —Eight to use particular 
trade mark is confined to article to which 
It IS affixed Still party can establish right 
fco that mark on allied product IftfiA 

—Exclusive ownership-Association of 
that mark with goods manufactured hv 

Z'T 1 ^‘‘'y-Tbat person becomes 

T . 186c 

Infringement of-Use of certain 
mark by defendant on piece goods—Same 
^Mk used by plaintiff on his thread balls 
Use of same mark subsequently by de. 

bv injunction 

by plaintiff Yarn and piece goods held 

goods of same species—Plaintiff’s use of 

^ dishonest and no injunction 
should be granted 286d 
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Transfer of Property Act (4 of 1882),S. 6 Vendor and Purchaser 


(cHPartner of firm, after dissolution of 
partnership cannot transfer firm’s right to 
recover damages for negligence from sub- 
aoent— Transferee has no right to sue as 
mere right to sue is transferred to him 

934 

_ 5 — Compensation for improve¬ 
ments— Decree for possession of certain 
property in favour of plaintiff, he having 
better title as against defendant in posses¬ 
sion of such property—Defendant though 
in possession of such property for long 
time, not keeping any accounts of income 
derived from it—No proof of present value 
of improvements made by him—Defen- 
dant held not entitled to Qompensation for 
unprovements on eviction by 

_ 53 — Person indebted to B and 

other creditors making gift of property to 
third person—Subsequent to gift, person 
treating property as his own and few 
months after, mortgaging property to B 
Gift held either fictitious or intended to 

defeat or delay creditors 819c 

__ 5 ^ 53 —Preference—Sale by debtor to 

one of his creditors—Transfer for long 
outstanding debts — Transaction genuine 
and not tainted with fraud—Such prefer¬ 
ence can be no ground for setting aside 
sale 220c 

-S. JOd-Applioability — Though not 

8. 108, its principle applies to Punjab 

930a 

- S, Lessor covenants to idemni- 

fy against only lawful title 9306 

Trust— Creation of-Trust indefinite and 
by way of dharmarth—Trust is void: 1066 

Trusts Act (2 of 1882), S. P4-Applioabi. 

lity —Stolen property recovered from ac¬ 
cused person kept in custody of person in 
charge of Malkhana—Servant absconding 
with property —Suit by owner of proper¬ 
ty against Secretary of State for recovery 
of same—No implied trust held created 
between owner and Secretary of State 
under S. 94—Secretary of State held not 
liable for felonious act of bis servant even 
if relationship of trustee was created, in 

absence of proof of negligence on his part 

572c 

Usurious Loans Act (10 of 1918), S. 3 (2) 
(a)—Debtor executing bond to save pro¬ 
perty from creditors — No security given 
for loan—Rate of interest at Es. 1-4 p. o, 
p, m. is not excessive 166 

*¥endor and Purchaser—Vendor of im¬ 
movable property leaving purchase money 


with vendee for payment to his creditors 
—Vendee failing to pay it within reason¬ 
able time—Vendor is entitled to recover 
it as debt as he has lien on property for 
unpaid purchase money — Such money in 
hands of vendee is liable to attachment in 
execution of decree against vendor 608 

Waiver—Eight once validly waived can¬ 
not be revived again in absence of provi¬ 
sion to contrary 3886 

Wajibularz—Construction—Shamilat to 

be partitioned according to shares^ men¬ 
tioned in mislihaquiyat — Accretion of 
shamilat—Suit by co-sharers of tarf of vil¬ 
lage against stranger purchaser of share 
of tarf previous to accretion of shamilat 
that they are sole owners of l/16th share in 
shamilat — Stranger purchaser held en¬ 
titled to share in shamilat proportionate 
to his recorded share even though accre¬ 
tion occurred subsequent to sale 428a 

Will—Construction — Earlier clause giv¬ 
ing absolute estate—Later clause of res¬ 
triction is invalid 353a 

-Interpretation—Intention of testator 

is to be gathered from words used—Words 
can be explained by surrounding oiroum- 

stances 3536 

-Validity of —Undue influence—Dis¬ 
posing mind—Deceased dying 18 months 
after execution of will—After execution of 
will but before her death, deceased going 
to Europe for few months — Deceased nob 
taking any steps to revoke will while in 
India and also while in Europe — Though 
some legatees not allowing deceased to 
meet others except in their presence, the 
brother's daughter of the deceased who 
was not legatee used to be taken out by 
the deceased in her motor oar—Held exis¬ 
tence of disposing mind was established 
and allegation of undue influence was nob 
proved 292a 

-Proof of — Unnatural will — Letter 

sent by deceased to husband of her bro¬ 
ther’s daughter — Annoying reply sent by 
husband to deceased—Testatrix deprived 
her niece of share in property — Held 
testatrix naturally deprived her brother’s 
daughter of a share in her property 2926 

-Validity of—Bequest to son of attest¬ 
ing witness made independently is not 
void 292o 

-Construction—Will appointing trus¬ 
tees Bpeoifioally for oolleotion of debts— 
Will giving them power to sell property 
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Will 

given in dharmarbh if necessary and spend 
sale money in dharmarth — Trustees are 
not empowered to manage dharmarth pro¬ 
perty 106a 

|Proof of — Application for letters of 
administration—Court cannot take notice 


Will 

of will unless it is duly and formally prov. 
ed Absence of denial of execution of will 
is no ground for dispensing with formal 
proof 69 

Words and Phrases-lllegal-'lllegar is 
not synonymous with 'unlawful' 1024 
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Baman Mai v. Nathu Mai, (1934) A I E 
1934 Lah 895=153 I C 1010 

ShiT Nath V. Bishambar Das, (1935) 37 
P L E 31=1935 Ct C 239=36 CrL J 
217=A I E 1935 Lah 153=152 I C 
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Bidhu Earn v. Nur Mohammad, (1937) 39 
P L E 743=A I E 1937 Lah 506 


Overruled in A I E 1937 Lah 133. 
Reversed in A I E 1937 Lah 204. 
Overruled in A I E 1937 Lah 133. 


Eeversed in A I E 1937 Lah 1. 


Overruled in A I E 1937 Lah 133. 


. A I E 1937 Lah 133. 

„ A I B 1937 Lah 133. 

Eeversed in .A I E 1937 Lah 663. 
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^ A. 1. R. 1937 Lahore 1 

Addison and Abdul Rashid, JJ. 

Fazal Ilaki —Defendant—Appellant. 

V. 

Giiddar Shah a^ndaiiothe) —Plaintiffs— 
Respondents. 

Letters Patent Appeal No. 67 of 1936, 

Decided on 9th June 1936, from decree of 

Jai Lai, J., D/- 18th February 1936, as 

reported in A I E 1986 Lah 570. 

(a) Limitation Act, Art. 75—Instalment 
bond—Bond giving option to creditor to sue 
for either three defaulted instalments or for 
entire sum—Creditor choosing to sue for en¬ 
tire sum—Art. 74 and not Art. 75, is appli¬ 
cable : 38 PLR 357 ^ AIR 1936 Lah 570 
I G 59, Reversed. 

An instalment bond gave the creditor the op* 
tion to demand payments of three instalments if 
default was made together with interest thereon 
from time to time, and also gave the creditor an 
option to bring a suit for the whole amount due 
under the bond, if the creditor chose to exercise 
bis light in the whole amount: 

Held : that in view of the wording of the bond 
Art. 74 and not Art. 75, Limitation Act, applied, 
and hence it was open to the creditor to sue at 
any time for all those instalments which had 
become payable within three years of the institu¬ 
tion of the suit: 38 P L R 357 IR 1936 Lah 
570—164 I 0 59, Reversed. [P 2 0 1] 

(b) Practice—Relief—Plaint crudely draft¬ 
ed—Evidence on proper issues—Proper relief 
should be granted. 

Where on account of badly drafted plaint the 
relief sought was not clearly brought out but evi¬ 
dence was laid on right issues and no patty was 
prejudiced, the proper relief should be granted to 
the plaintiff : A I R 1926 Lah 417, Rel on. 

[P 2 C 1, 2] 

Mohammad Monir —for Appellant. 

Khalifa Suia-ud-Din — for Respon- 
pondents. 

Abdul Rashid, J. — This appeal arises 
out of a suit brought by Guddar Shah and 
Murari Lai, plaintiffs, against Fazal 
Ilahi, defendant, for recovery of Rupees 
1937 L/1 & 2 


940 on the basis of a bond. The suit was 
dismissed by the trial Court, and this 
decision was affirmed by the learned Dis¬ 
trict Judge on appeal. The plaintiffs pre¬ 
ferred a second appeal to this Court which 
was accepted by a learned Single Judge in 
part, and the plaintiffs were awarded a 
decree for Rs. 495 with proportionate 
costs. Against this decision the defendant 
has preferred an appeal under Cl. 10, 
Letters Patent. The bond, which forms 
the subject-matter of the present litigation, 
was executed by defendant on 1st October 
1929. It was recited in the bond that 
Fazal Ilahi, executant, had borrowed the 
sum of Rs. 800 from Ram Das, the father 
of the plaintiffs, and that this sum would 
be paid by monthly instalments of Rupees 
10 each. The first instalment would be¬ 
come payable on the 1st November 1929. 
It was further recited that if the execu¬ 
tant did not pay three instalments, the 
creditor would be entitled to realise the 
sum of Rs. 34 being the amount of three 
instalments and interest thereon, or to 
realise the entire balance by means of a 
suit. The plaintiffs in their plaint stated 
that the defendant had not paid any 
instalments on the bond, that 27 instal- 
ments had become barred by limitation, 
and that they were entitled to recover the 
entire balance amounting to Rs. 530 at 
once. Rs. 410 were claimed on account of 
interest on the sum of Rs. 530. 

It was contended by the learned coun¬ 
sel for the appellant that as the plaintiffs 
had chosen to sue for the entire balance 
due on the basis of the bond after deduct¬ 
ing the amount of 27 instalments which 
had become barred by limitation, the pre¬ 
sent suit fell within the purview of Art. 75 
of Sch. 1, Limitation Act. It was urged 
that the plaintiffs’ right to sue accrued 


1S3T 


, , Dvt'LAtEam 

0 Lahore ^ 

uefiiull Im.l liccn made in the 
liavtiiciil of tf'-c lii-st tluee instalnienU, 
i, e. in .lamiary ]930, and that as the 
iilainlin's liad not sued uithin three pars 
of the default, the suit for tlio halance 
duo on the liond was harred by limitation. 

It \v!is iiKiintainod that the payees naa 
not cstahlislicd that they had uaived the 

liOMofitcl tlic provisions regarding detau t 
in the pavinentof the first three instal¬ 
ments, and that they could not, therefore, 
h isc llieir claim on default being made in 
the pavmcnt of the 25th, the2Gth and the 
‘J7th instalments. Eeliance \yas placed hy 
the learned counsel in this connexion 
on a i'ull Bench ruling of the runjah 
(Ihief Court reported in ISB P K 1SB3, 
where it was laid down that a meie 
iorhearaiice to sue or mere inaction on the 
[lart of obligee did not amount to waiver 
within the meaning of Art. 75 of Sch. 1, 
Ijimitation Act. Reference was also made 

to A I E 1934 Bah 283,“ A 1 R 1934 All 

,1039^ and 47 All 552.^ In our opinion no 
question of waiver arises in the present 
case. The bond gave the creditor the 
(Option to demand payment of three instal¬ 
ments if default was made together with 
interest thereon from time to lime. It 
also gave the creditor the option to bring 
a suit for the whole amount due under 
the bond if the creditor chose to exercise 
his right to call in the whole amount. 


In these circumstances it was open to 
the creditor to sue at anytime for all those 
instalments which had become payable 
.within three years of the institution of 
the suit. In view of the wording of the 
bond, we are of the opinion that the pre¬ 
sent case falls within the purview of Art. 
74, Limitation Act. It is, no doubt, true 
that the plaint has been very crudely 
drawn up, but that is no reason why the 
plaintiff should not he given a decree for 
Es. 360 on account of principal that being 
the amount of the last 36 instalments. It 
washeldinAIRl926 Lah 417,^ that where 
on account of a badly drafted plaint the 
relief sought was not clearly brought out 


1. Kbairudain v. Atumal, {1883) 188 PR 1883 
(F B). 

2. Ramchand v. Nanga, AIR 1934 Lah 283= 
149 10 972. 

3. Sukh Lai v. Bhura, AIR 1934 All 1039= 

153 I C 205=1934 A L J 1056. 

4. Kauhai v. Amruit, AIR 1925 All 499=87 I C 
162=47 All 552=23 A L J 424. 

6. Sundar Das Yirbban v. Jassa Singh Jiwan 
Singh, AIR 1926 Lah 417=93 I C 928=27 
P L R 344. 


v. Bansi Lal 

hut evidence was led on right issues and' 
no party was prejudiced, the proper relief! 
sliould be granted to the plaintiff. The! 
calculation of the amount of interest due 
on the sum of Es. 360 presents some diffi¬ 
culty. Interest will have to be calculated 
on Es. 10 for 36 months, on another 
Es. 10 for 35 months, on another Es. 10 
for 34 months and so on. The amount of 
interest at 6 per cent per annum ou the- 
sum of Es. 360 amounts approximately to- 

Es. 33. 

For the reasons given above, we accept 
this appeal in part, and in lieu of the de¬ 
cree awarded by the learned Single Judge,, 
award the plaintiffs a decree for Es. 393, 
(Three hundred and ninety three) with, 
proportionate costs throughout. As the 
plaintiffs originally sued for the entire- 
balance due under the bond, they would 
he debarred from bringing any further suit 
on this bond. 

B.P./lLK. Order accordinnhj. 


A. I. R. 1937 Lahore 2 

Jai Lal, J. 

Daniat Ram.Vidua Parkash md others 
—Creditors—Appellants. 

V. 

Bavsi Lal and others—Behiois and 
others —Respondents. 

Misc. First Appeal No. 646 of 1935, De¬ 
cided on 24th October 1935, from order of 
Dist. Judge, Ludhiana, D/- 19th January 
1935. 

(a) Insolvency—Creditor aggrieved byorder 
of District Judge — Creditor can appeal 
against such order. 

Section 75, Provincial Insolvency Act, is sufll- 
cicntly wide to enable a creditor, who is aggrieved 
bv an order passed by the Insolvency Judge, to- 
lodge an appeal : A I B 1922 All 190', A I B 1910 
Mad 11/7; A IB 1924 Mad345; A I B 1932 Mad 
162 and 4 Z R 1934 Lah 9GS, Foil. [P 3 C 2] 

(b) Insolvency—Sale by receiver—Objec¬ 
tor claiming title to properly sold and ob¬ 
jecting to sale—Objection should be under 
S. 4 and not under S. 68, Provincial Insol¬ 
vency Act—Order under such objection is 
appealable. 

An objection to a sale by Receiver was raised by 
an application under S. 68, Provincial Insolvency 
Act. The objection was that the objector was the 
owner of the property sold. The District Judge 
upheld the objection. Question was whether there 
could be an appeal from the order of the District 
Judge without obtaining leave of the Court; 

Held: that though the District Judgewasmoved 
under S. 68, which was nob one of the sections 
mentioned in Sch. 1 mentioned in S. 75 (2), Provin¬ 
cial Insolvency Act, the investigation, which he iy 
expected to make in a case like the present, should 
be under S. 4 of the Act, and any order passed by 
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liim under S. 4 was appealable as of right to the 
High Court: A I 7? 19‘>S Lali 556, Eet. on. 

[P3C2;P4G1] 

n. L. CJiairla and Barkat Ali for il/. C. 
MahajoJi—iov Appellants. 

Natval Kisliore — for Eespouclents 
(Debtors). 

Judgment. —Aehhru Mai and others 
were adjudicated insolvents and two re¬ 
ceivers were appointed of their estate. It 
appears that the appellants, Daulat Eain- 
Vidya Parkash, liad a money decree 
against the insolvents which they executed 
by attachment of half a share in a house 
and tawela, etc., which they alleged be¬ 
longed to thejudgment-debtors. This was 
l)efore the adjudication order was made. 
An objection was raised by the respondent 
Bansi Lal that he was a imrchaser for 
consideration of the property attached. 
This objection having been allowed a suit 
under 0. 21, E. 63, Civil P. C., was filed 
by the attaching decree-holders and was 
ultimately decreed, it having been held 
that the sale by the judgment-debtors was 
fraudulent as against the creditors. The 
receivers in insolvency then took posses¬ 
sion of the property attached by the ap¬ 
pellants, Daulat Eam-Yidya Parkash, and 
sold the same in the insolvency proceed¬ 
ings. Bansi Lal thereupon made an appli¬ 
cation under S. 68, Provincial Insolvency 
Act, to the Insolvency Court, praying that 
the action of the receivers was iliegal, as 
he (the objector) was the owner of the pro¬ 
perty. The learned District Judge has 
granted this application, holding that the 
decree granted in a suit under 0. 21, E. 63, 
was operative only so far as the execution 
proceedings were concerned and that it did 
not enure for the benefit of the other cre¬ 
ditors and consequently of the receivers in 
insolvency. He therefore set aside the sale 
by the receivers. The creditors, including 
Daulat Eam-Yidya Parkash, have presented 
this appeal against the order of the Dis¬ 
trict Judge. 

A preliminary objection is taken that 
the appellants, the creditors of the insol- 
vents, are not competent to appeal from 
the order of the District Judge but that 
such an appeal is competent only by the 
receivers. It may here be mentioned that 
the receivers seem to have conceded, in my 
opinion wrongly, before the District Judge 
that they could not sell the property in 
dispute under the circumstances and pro- 
bably it is on account of this admission by 
them that the creditors of the insolvents 


have come up to this Court on appeal, in 
support of the preliminary objection the 
learned counsel relies upon 39 All 15:>^ in 
whicb it was held that the only pensoii 
who can appeal under circumstances simi¬ 
lar to those in this case is the Ofificiai Ee. 
ceiver. The subsequent cases of theAllaha- 
liad High Court however have taken tlte 
contrary view. In 47 All 849“ it was held 
that S. 75 of the present Provincial Insol¬ 
vency Act was sufficiently wide to enable 
a creditor, who is aggrieved by an order 
passed by the Insolvency Judge, to lod^^e 
an appeal. 44 All 71,=* 39 Mad 479.^ 47 IMad 
673,^ 55 l\rad 313'’’ and AIK1034 Lah 968' 
also support the contention of the appel¬ 
lants’ counsel that an appeal lies at the 
instance of a creditor under the circum¬ 
stances disclosed in thisease. 07ML.T04-2'' 
and AIE 1926 IMad 556," cited by the res¬ 
pondents’ counsel, do not really decide the 
question which is before me. They merely 
discuss tlie definition of a “person ag. 
grieved” for the purposes of S. 75. The 
weight of authority is certainly on the .side 
of the appellants and I have no option hut 
to overrule the preliminary objection. 

Yet another objection is raised by tiie 
respondents and that is that under the cir¬ 
cumstances of this case no appeal lies 
without the leave either of tlie District 
Judge or of this Court. His contention is 
that the order passed by tlie District Judge 
is not covered by Sch. 1 mentioned in 
S. 75 (2), Provincial Insolvency Act, 
but l am inclined to think that though the 
District Judge was moved under H 68. 
which is not one of the sections mentioned 
in Sch. 1, the investigation, which he is 
expected to make in a case like the pre¬ 
sent, should be under S. 4, Provincial In- 

1. Jhabba Lal V. Shib Charan, A I R 1917 A,ll 

100=371 C 76=39 All 152=15 A L J 1. 

2. Niadar v. Ramji Lal, AIR 1925 All 549=83 
I C 944=47 All 849=23 A L J 503. 

3. Shikri Prasad v. Aziz Ali, AIR 1922 Afl 19G 
=03 I C 001=44 All 71=19 A L J 802. 

4. Thiruvenkata Chariur v. Tbangai Animal. 41 R 
1915 Mad 1177=29 I C 294=39 Mad 470=-'>9 
M L J 755. 

5. Ananthanauayana Ayyar v. Rama Subba 
Ayyar, AIR 1924 Mad 345=79 I C 395=47 
Mad 673. 

6. Piilli Goundan v. Kumaraswami Goiindm 
AIR 1932 Mad 162=135 I C 742=55 M-td 
313=01 M L J 714. 

7. Barkat Rai v. Jiwan Mai, AIR 1934 Lah 068 
=154 I C 708. 

8. 4 enkata Ramanayya v. Bali Bangarayva 
1935 Mad 107=154 I C 96=67 M L J 942V 

9. Hari Rao v. Official Assignee, Madras, AIR 
1926 Mad 556=94 I 0 642=49 Mad 461=50 
M L J 358 (F B). 
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solvency Act, and any f 

^umler S. 4 is appealable as of ri^ht to this 

Coiu't. Tn any case if necessaiy ^ ^ "ou 

have taken up the case on revision, be- 
cause in niv opinion the orclei of the Dis¬ 
trict .Tml-e is obviously incorrect. But it 
is not necessary to do so liecause I arn of 
opinion that tlie appeal lies to this Couit 
as tlio Older must bo deemed to have been 
passed under S. 4. An authority in sup¬ 
port of this proposition is to be found in 

A I R 19-28 Lah 556.' _ 

On the merits I am of opinion that it 

the District .ludgo found tliat ‘h® 
passed in the suit under 0. 21, B. 63 could 
not he taken advantage of by the Official 
Eeceiver, ho could not direct the release of 
the property ivithout deciding indepeii- 
dentlv of that decree whether the transfer 
in favour of the objector Bansi Lai was or 
was not fraudulent. The question was 
directly raised before him according to the 
respective allegations of the parties and 
before setting aside the order of the le- 
ceiver the Court should have decided tins 
aspect of the case and this he could have 

done under S. 4 even if the parties have 
not invited his attention to that section. 

At the same time it appears to me, 

I do not sive any final decision on that 
point, that probably the order of the Dis- 
trict Judge, that the decree passed in 
favour of Daulat Ram-Vidya Parkash was 
not binding in these proceedings on Bansi 
Lai and he was entitled to an ipdepen- 
dent adjudication in these proceedings on 
the question of the bona fide nature of the 
sale in his favour, is correct. I therefore 
accept this appeal, set aside the order of 
the District Judge and return the case to 
him with a direction to proceed under 
S. 4, Provincial Insolvency _ Act, and 
to decide whether the transfer in favour of 
Bansi Lai was bona fide or whether it was 
fraudulent. The costs of this appeal shall 
abide the result. 

e. d./r.K. _ Case remanded. 

10 Ghani Mahomed v. Dina Nath Puri, AIR 
1928 Lah 556=108 I C 602. 
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Tek Chand, J, 

Lahori Singh Appellant. 

V. 

Official Receiver, Sialhot and another 
—Insolvents—Respondents. 

Misc. Second Appeal No. 5 of 1936, 

Decided on 8th May 1936, from order of 
Dist. Judge, Sialkot, D/- 4th Nov. 1935. 


1987 

(a) Insolvency— Power ol Court—Insolvency 
Court has jurisdiction to try questions oi 
title relating to property alleged to belong to 

insolvent. « i. • • 

The insolvency Court has concurrent junsaic* 
tioii with ordinary civil Court to try questions of 
title relating to property alleged to belong to the 
insolvent. [F5 0.2] 

(b) Civil P. C. {1908), S. 11 — General prin¬ 
ciples underlying rule of res judicat* can 
be invoked during insolvency proceedmgs, 
although S. 11 does not in terms apply. 

Section 11 is not exhaustive of the law of res 
judicata and the general principles nnderlymg- the 
Jule can be invoked in reference to matter on 
which the section is silent, or with regaa:d< to 
proceedings to which it does not m terms apply. 
Although S. 11 does not in terms apply to proceed¬ 
ings before an insolvency Court, such prowedSn^ 
not being a suit within the meaning of 8. 11, the 
general principles underlying the rule 
voked during such proceedings. itr o kj 

Where, therefore, tho question of title to certom 
property belonging to an insolvent was dire^Iy 

Ld substantially in issue m » 

ween the parties m which the Official Receiver 

was also impleaded, and bad been an^ 

finally decided by a Court of competent juris 
diction, it is not open to eitber party to ^-agitate 
tbe question of title again before 

Court: A I R mS P G 78', // 

AIR 1922 P C 80 and A I R I03S Lah 551, 

Bel on. ^ ^ 

M. L. Pari—for Appellant. ^ 

Hem Raj Mahajan—ior Official Re¬ 
ceiver. 

Judgment.— Lai Chand, respondents, 
was adjudicated insolvent by order of the 
Insolvency Judge, Sialkot, dated ^ 24th 
August 1929. The Official Receiver issued 
an advertisement for the sale of the pro¬ 
perty of the insolvent, including'one-fifth 
share in a certain house, situate in Daska. 
Lahori Singh, appellant, filed an applica- 
tion under Ss. 4-68. Provincial Insolvency 
Act, objecting to the sale on the ground 
that the house belonged in its entirety to 
Vishwa Mitra and Yashpal, brothers of 
Lai Chand, insolvent, who had no share m 
it. The Official Receiver resisted the 
application urging that the question of Lai 
Chands ownership in one-fifth of the 
house was res judicata by reason of the 
decision of Sheikh Mohammad Hussain, 
Subordinate Judge, dated 24th June 1932, 
In re Jilathra Das v. Lahori Singh. The 
Insolvency Judge sustained this plea, and 
held that the matter was res judicata and 
could not be re-agitated before him. On 
appeal the learned District Judge has 
affirmed this order. 

Lahori Singh has come in second appeal 
and it has been contended on his behalf 
that the previous decision is not res judi¬ 
cata, because: (1) The Official Eeceiver 
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was not a party to the previous suit, and 
(2) the decision in the previous suit was 
hy a Court which was not competent to 
try the present proceedings under the 
Insolvency Act. After hearing Mr. Puri 
and examining the record I am of opinion 
that this contention has no force. It ap¬ 
pears that one Mathra Das had obtained 
a money decree against Lai Chand, and in 
execution he attached one-fifth share in 
the house in dispute, alleging that it 
belonged to Lai Chand. Lahori Singh 
objected to the attachment, alleging that 
Lai Chand was not a co-sharer in the 
house, which on partition between Lai 
Chand and his four brothers had fallen to 
the share of Vishwa Mitra and Yashpal 
and they had sold it to Lahori Singh. The 
objection was allowed by the executing 
Court. Thereupon, on 31st January 1925, 
Mathra Das brought a civil suit against 
Lahori Singh, Lai Chand and his brothers 
for a declaration that Lai Chand owned 
one-fifth share in the house which was 
liable to attachment and sale in execution 
of his decree. 

The suit dragged on for several years. 
In the meantime Lai Chand applied for 
adjudication as insolvent, and was so 
adjudicated on 24th August 1929. On 
Lahori Singh’s application, the OflPicial 
Eeceiver was impleaded as a defendant in 
the suit. He was duly served, but did not 
appear to oppose the suit, which was con. 
tested by Lahori Singh only. Eventually 
a decree was passed by Sheikh Mohammad 
Hussain, Subordinate Judge, on 24th June 
1932, declaring that Lai Chand had one. 
fifth share in the house, which could be 
attached by Mathra Das in execution of 
his decree. Mr. Puri urges that the Official 
Eeceiver was not a party to the previous 
suit, as the title of the plaint in that suit 
had not been corrected, so as to show him 
in the array of defendants. This, however, 
was a mere clerical omission, and in the 
circumstances does not affect the rights of 
Lahori Singh, Mathra Das and the Official 
Eeceiver in regard to the matters decided 
therein. As already stated, it was Lahori 
Singh himself who had applied that the 
Official Eeceiver be made a party, and the 
Court had granted his application and 
passed an order expressly making the 
Official Eeceiver a party. The plaintiff 
put in the required process fee, and the 
process was issued in due course and 
actually served on the Eeceiver. The 
decision in that suit is, therefore, binding 


on the Official Eeceiver as well as all 
parties to it. 

As to jurisdiction, it is conceded that^ 
the decision in the former suit was passed 
by the Subordinate Judge, who was coni.l 
petent to try the question of title as' 
between Lahori Singh, Mathra Das and, 
Lai Chand, and after his adjudication as 
insolvent, the Official Eeceiver, who had 
been impleaded with the permission of 
the Court. This being so, it is not open 
to Lahori Singh to raise the same matter 
once again on an application under S. 4' 
before the Insolvency Court, which lias^ 
concurrent jurisdiction with ordinary civilj 
Courts to try questions of title relating to 
property, alleged to belong to the insol-l 
vent. This, of course, is so, not under the' 
provisions of S. 11, Civil P. C., which does' 
not in terms apply, but under the general 
principles of the rule of res judicata, as has' 
been held by their Lordships of the Privy| 
Council in 43 Cal 694,^ 48 Cal 499,^1 
45 Mad 320,^ and other cases. Mr. Puri 
referred me to 14 Lah 369,'* but that case, 
instead of supporting his contention, is a 
complete answer to it. 

It was explained there that S. 11, Civil 
P. C., is not exhaustive of the law of res' 
judicata, and the general principles under-' 
lying the rule can be invoked in reference^ 
to matters on which the section is silent' 
or with regard to proceedings to which it 
does not in terms apply: but as regards 
matters specifically provided for in the 
Code, the Courts are bound to limit the 
operation of the rule in accordance with 
the conditions laid down by the legislature 
and have no power to ignore the express 
provision of the Statute in order to give' 
effect to general principles. Admittedly,! 
S. 11 does not in terms apply to the pre-| 
sent case, as the proceedings before the| 
insolvency Court are not a “suit” within 
the meaning of that section. Therefore,' 
the technical limitations laid down in S. ll! 
need not be taken into account and we 
must invoke the general principles under-| 

1. Sheoperson Singh v. Ramnandau Prasad 
Singh, A I R 1916 P C 78=33 I C 9U=43 
Cal 694=43 I A 91 (P C). 

2. G. H. Hook V. Administrator-General, AIR 
1921 P C 11=60 I C 631 = 48 I A 187=48 Cal 
499 (P C). 

3. Ramachandra Rao v. Ramachandra Rao, 
AIR 1922 P C 80=67 I C 408=49 I A 129= 
45 Mad 320 (P C). 

4. Fazal Hussain v. Jiwan Shah, AIR 1933 

Lah 551=141 I C 454=14 Lah 369=34 
P L R 196. 
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the rule. It is not denied that the 
question of title to one-lifth share in the 
house in dispute ^vas directly and sub¬ 
stantially in issue in the previous suit 
het'.veen the parties, ^vho are now^ before 
me and had been heard and decided by 

Court of competent jurisdiction. It is, 
therefore, not open to the appellant to 
agitato it again. No other point ^vas 
argued before me. The appeal fails and is 
di'-missed \vith costs. 

:;,ai./k.K. A ppea I dism issed . 

A. I. R. 1937 Lahore 6 

Tek Chand and Dalip Singh, JJ. 

s]\(o Funn and of/iers—Defendants— 

Appellants. 

V. 

Luta Fion and anolhet —Plaintiffs— 
Respondents. 

First Appeal No. 505 of 1932, Decided 
on 2nd June 1936, from preliminary decree 
of Senior Sub-Judge, Ferozepore, D/. 23rd 
December 1931. 

(a) Civil P. C. (1908), S. 11 and O. 34, R. 6 

— Preliminary decree specifying judgment- 
debtor’s personal liability to pay in case sale 
proceeds be insufficient-Sale proceeds in¬ 
sufficient— Decree-holder obtaining order 
under O. 34, R. 6—Preliminary decree set 
aside on appeal—Order passed on application 
under O. 34. R. 6 falls to ground and cannot 

operate as res judicata. 

A decree for sale of mortgigid property can 
validly provide that if the proceeds of sale are not 
jfiUticicut to pay the mortgage debt, the mortgagor 
should pay the balance personally, though the 
ptrsoual decree would not be executed until after 
the property was sold and the net sale proceeds 
were found to bo insufticient to satisfy the debt. 
This being so if in a suit for the sale of mortgaged 
property the preliminary decree incorporates the 
personal liability of the judgment-debtor to pay, 
and the sale proceeds being insufticient the dccrec- 
liolclcr also applies under 0. 34. R. G, any order 
passed on the application under 0. 34, R. G flows 
from the preliminary decree and therefore if an 
appeal against that preliminary decree succeeds, 
the order or decree under 0. 34, R. G would ipso 
facto fall to the ground and cannot operate as res 
judicata: A III JUlfi P C loif, ilcl. on. [D 7 C 1] 

(b) Hindu Law—Debts—Manager of joint 
family borrowing money for ancestral family 
shop—Manager is liable to extent of his 
share in joint family property and also per¬ 
sonally—Other co-parceners are liable only 
to extent of their interest in family property 
unless they consent to or ratify such debt. 

I’l the case of debts contracted by a manager in 
pursuance of liis implied authority in the ordinary 
course of the family business, the manager is 
liable to the extent of his share in the joint family 
property and also personally, that is to say, his 
.separate property is also liable. But as regards 
the other co-parceners, they arc liable only to the 
extent of their interest in the family property 


unless in the case of an adult co-parccncr the 
contract has really been entered into by them as 
well as by the manager or has subsequently been 
ratified bv them directly or impliedly by conduct. 

^ [P7 0l,2] 

/. N. Aggancal and A. R. Agganval— 
for Appellants. 

Lala Achhru Ravi—iov Respondents. 

Dalip Singh, J.—This is an appeal aris- 
ing out of a suit brought on a mortgage 
executed by one Cbarta Ram who was a 
manager of a joint Hindu family. The 
mortgage was executed on 24th June 
1920. Subsequent to that a partition is 
alleged to have taken place between the 
joint Hindu family, but it has not been 
contested before us that it makes any 
difference for the purposes of this suit. It 
was held after various defences had been 
taken by the members, or representatives 
of the joint Hindu family, that the money 
had been borrowed by Cbarta Ram for 
the purposes of the ancestral family shop 
then existing. It was further held that 
the defendants, who were members of the 
joint Hindu family of the deceased were 
liable not only to the extent of the joint 
family property in their hands but were 
also personally liable. A preliminary de¬ 
cree was passed to this effect and a final 
decree was also subsequently passed for 
sale of the mortgaged property. As the 
sale proceeds were insufficient to realize 
the mortgage debt, an application was also 
made under 0. 34, R. 6 to have the defen¬ 
dants declared personally liable. The 
defendants did not appear to contest this 
application and an ex parte order appears 
to have been passed following the judg¬ 
ment given in the preliminary decree that 
the defendants were also personally liable. 
The defendants applied to have this ex 
parte order set aside, but it appears that 
this application was also dismissed in 
default some time in 1936. Defendants 1 
to 8 appealed from the preliminary decree. 
The only point they raised in the appeal 
was that they were not personally liable. 
Subsequently the remaining defendants 3, 
4, 5, 6 and 7 also applied to be made ap¬ 
pellants in the appeal having previously 
been made respondents by appellants 1 
to 8. This application was granted sub¬ 
ject to all just exceptions and the present 
appeal may be treated as one by all tho 
defendants on the question of their perso¬ 
nal liability. 

A preliminary objection was taken by 
the learned counsel for the respondents 
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that as the decree had been obtained under 
0. 34, R. 6 against all the appellants and 
as there had been no appeal from that 
decree, the present appeal was infructuous 
and could not, therefore, bo heard, the 
matter being res judicata now. After 
hearing the learned counsel I do not think 
there is any force in this objection. It 
has been held by their Lordships of the 
Privy Council in 47 Cal 370^ that a decree 
for sale under S. 88, T. P. Act, can validly 
provide that if the proceeds of sale are 
not sufficient to pay the mortgage debt 
the mortgagor should pay the balance 
personally, though the personal decree 
would not be executed until after the pro¬ 
perty was sold and the net sale proceeds 
were found to be insufficient to satisfy the 
debt. This being so, and the decision 
about the personal liability of the appel¬ 
lants having been incorporated in the 
preliminary decree, any order passed on 
an application under 0. 34, R. 6, would 
Icertainly flow from the preliminary decree. 
jTherefore if an appeal against that preli¬ 
minary decree succeeded, the order or 
Idecree under 0. 34, R. G would ipso facto 
4all to the ground. The learned counsel 
for the respondents has contended that as 
the decision in the preliminary decree had 
been appealed against, the matter was 
open for re-decision by the trial Court. 
This may be so but as a matter of fact no 
question of redecision by the trial Court 
arose at all and in any event I do not 
think this affects the question that the 
order under 0. 34, R. 6 would flow from 
■or be consequential upon the decision in 
the preliminary decree. I would, there¬ 
fore, overrule this preliminary objection. 

On the merits the law on the point is 
istated in Mulla’s Hindu Law at p. 259, 
para. 234 (iv) and also at p. 269, para 240. 
It is there laid down that in the case of 
(debts contracted by a manager in pursu- 
|ance of his implied authority in the ordi- 
|nary course of the family business, the 
(manager is liable to the extent of his 
•share in the joint family property and also 
ipersonally, that is to say, his separate 
property is also liable. But as regards 
the other co-parceners, they are liable 
only to the extent of their interest in the 
family property unless in the case of an 
adult co-parcener the contract has really 
tbeen entered into by them as well as by 

4 ^ _ 

1. Jouna Bahu v. Parmeshwar Narayan Mahtba, 

A I R 191S P 0 159=49 I C 020=47 Cal 370 

(P C). 


the manager or has subsequently been; 
ratified by them directly or impliedly byj 
conduct. In the case of minor co-parccners' 
only the second qualification would natu-t 
rally arise. In this case there is no 
question of personal entry into the contract 
of any major co-parcener nor any ratifica¬ 
tion by either major or minor co-parccners. 
The law as stated in Mulla’s Hindu Law 
has not been contested by the learned 
counsel for the respondents, lie only 
contended that ho wished to make it clear 
that the partition, alleged to have taken 
place after the incurring of the debt would 
not affect his right to recover the debt 
from the joint family property in tho 
hands of any of the defendants. Mr. Jagan- 
nath Aggarwal does not contest this pro- 
position. I would, therefore, accept tho 
appeal and vary tho decree of tho trial 
Court by holding that the appellants, 
defendants are liable for the entire mort¬ 
gage-decree to the extent of tho joint 
family property in their hands, irrespec- 
tivo of tho partition between them, but 
that their self-acquired property and their 
persons are not liable for the mortgage- 
decree. Of course any self-acquired pro- 
perty of Charta Ram would bo liable for 
the debt in dispute. I would in appeal 
leave the parties to bear their own costs. 

Tek Chand, J.— I agree. 

D.S./v.V. Appeal accepted. 
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Addison and Abdul Rashid, JJ. 

BisaJiha Objector-Appellant. 

V. 

Pt. Socha Singh —Petitioner—Respon¬ 
dent. 

First Appeal No. 2205 of 1935, Decided 
on 28th April 1936, from decree of Sikh 
Gurdwara Tribunal, Lahore, D/- 17th July 
1935. 

Punjab Sikh GurJwaras Act (8 of 1925), 
S. 8—Nirmala Sants are Sikhs in contrast to 
Udasis — Institution belonging to them — 
Granth Sahib worshipped—Grant of land by 
Sikhs in the name of Granth Sahib—Institu¬ 
tion held Sikh Gurdwara. 

Nirmalas can only be described as Sikh priests. 
They are not a body like the Udasis who broke off 
from Sikhism before Sikhism had reached its final 
stage. The Nirmala panth was started by tho 
10th Guru and they were really meant to be 
theologians of the lObh Guru. Owing to their 
learning of Hindu scriptures they have certain 
leanings towards some of the Hindu sacred books 
but they are first and foremost Sikhs. An institu¬ 
tion therefore belonging to them and used by them 



8 Lahore Bisakha Singh 

for public worsliip untl to ^‘hicli grants of land 
were niade liv Sikhs in the name of Granth Sahib 
and whicli has bevD the principal object of worship, 
is for all purposes a Si kb Gurclwara, [P 8 C 2J 

JIarnam for Appellant. 

llJuujat Sinnh—iov Respondent. 

Judgment. — Government Notification 
No. OHf)'2339 n. G. G., dated 29th June 
1931, was pnt'lished under S. 7, Sikh Gurd- 
waras Act, concerning an institution at 

Sangatfiura. On 22nd July 1931, Mahant 
Snclia Singli put in a petition under S. 8 
(wliich has been tried by the Tribunal) to 
the effect that the Dera along with the 
property attached to it did not come under 
the Sikh Gurdwaras Act, nor could it be 
called a Sikh Gurdwara, that the Dera was 
one of Nirmala Sants, that the Sikhs in 
general did not worship there and that all 
that was done was that the Nirmalas 
taught and learnt Sanskrit in it. The 
only issue arising was, should the institu¬ 
tion in dispute be declared to be a Sikh 
Gurdwara ? The President and one member 
of the Tribunal held that it should not,but 
another member held that it should. The 
judgment of the majority prevailing, this 
appeal has been preferred by one of the 
objectors, Bisakha Singh. The President 
and the member who concurred with him 
have both come to the conclusion that the 
Granth Sahib has been the principal object 
of worship since 1910. They thought, how- 
ever, that there was not sufficient evidence 
to establish that at the commencement the 
institution was used for Sikh worship. The 
first incumbent was Hira Singh who was 
succeeded by Chanan Singh, who was suc¬ 
ceeded by Sucha Singh, respondent. It is 
not clear whether Chanan Singh was the 
chela of Hira Singh or that both Hira 
Singh and Chanan Singh were chelas of 
Bhagwan Singh. In the documentary evi¬ 
dence there is a discrepancy on this point. 
It should therefore not have been held a 
fault in the appellant’s evidence that his 
witnesses stated that they did not know 
the connection between Hira Singh and 
Chanan Singh. 

It has been established beyond any 
doubt that after the institution started in 
1875 it fell down and that a new institu¬ 
tion was built in 1910. According to the 
Mahant respondent he kept accounts of 
the expenses but he did not produce them. 
There is no doubt from the evidence that 
it was then built by Sikhs and that Sikhs 
made grants of land at that time to the 
institution in the name of Guru Granth 
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Sahib. The Mahant had to admit that he; 
was present at the time of these mutations 
in 1911 and he must therefore be fixed* 
with knowledge in that year when the in¬ 
stitution was completely rebuilt, that the 
grants of land were made in the name of 
the most sacred object of the Sikh religion. 
Further, Nirmalas can only be described 
as Sikh priests. The Mahant as a witness 
had to admit that the Nirmala Panth was 
started by Guru Gobind Singh, the 10th 
Guru. They are not therefore a body likel 
the Udasis who broke off from Sikhism, 
before Sikhism had reached its final stage. ^ 
They were really meant to be the theologi¬ 
ans of the 10th and last Guru. For that 
purpose he sent the first members of the 
Order to Benares to learn the Hindu scrip¬ 
tures so as to be able to meet the Hindu 
theologians on their own ground. It may, 
be that by means of that training they 
have certain leanings towards some of the 
sacred Hindu books, but they are first and 
foremost Sikh priests. There is no ques¬ 
tion, therefore that the institution was 
founded by Sikhs and that only Sikhs have 
been in office. The majority of the Tribu- 
nal were of opinion that the evidence as. 
regards public worship of Sikhs in 1875 
was too indefinite. It is of course only- 
oral evidence but it was given by old men 
who were living at the time. Seeing that 
Nirmalas are Sikhs, I have no doubt that 
there has been public w'orship by Sikhs 
from the very commencement. In any case- 
it is clear that the building completely fell 
down and that a new institution was built 
in 1910, which was purely a Sikh institu¬ 
tion, to which gifts of land were made in 
the name of the Guru Granth Sahib and 
since when the Granth Sahib has been the 
principal object of worship, though the 
Smadh or tomb of the founder, which is 
situate in the garden and not in the build¬ 
ing proper, may also have been venerated 
as is usual among all classes and communi¬ 
ties in India. 

The Mahants accepted these gifts in the 
name of the Guru Granth Sahib and the 
new institution built in 1910 must there¬ 
fore be held to have been a Sikh institu¬ 
tion, founded in 1910-11 for Sikh worship- 
Even therefore if it was not a Sikh iusti- 
tution prior to 1911, it had clearly become 
nothing but a Sikh institution then and 
was refounded as such. For the reasons 
given, the appeal must be accepted and a 
decree granted to the effect that the insti¬ 
tution in question is a Sikh Gurdwara* 
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The parties ^vill bear their own costs 
throughout. 

A.L./r.K. Appeal allowed. 
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Coldstream and Bhide, JJ. 

Ahdal Qadir Shah —Plaintiff—Appel, 
lant. 

V. 

Siraj-ud.Din and others —Defendants— 
Respondents. 

' First Appeal No. 1119 of 1935,Decided on 
6th April 1936, from decree of Sub-Judge, 
1st Class, Lahore, D/. 23rd August 1933. 

(a) Limitation Act(1908)—Applicablity—Law 
applicable to suit or proceeding is law in force 
on date of institution of suit or proceeding. 

The general rule is that the law of limitation 
applicable to a suit or proceeding is the law in 
force at the date of the institution of the suit or 
proceeding unless there is a distinct provision to 
the contrary. So a suit brought in 1930 by the 
Sajjadanashin of a Takia to recover possession of 
immoveable property comprised in the wakf 
which had been transferred by trustee de*son*tort 
is governed by Art. 134*B as inserted by Act 1 of 
1929 : 35 All 227 (P C); AIE 1928 All 708 and 
AI B 1917 Lah 144, Bel on. [P 10 C 2] 

(b) Limitation Act (1908), Art. 134—Appli¬ 
cability. 

Art. 134 cannot be properly applied to cases of 
Hindu and Mahomedan religious endowments 
and further it applies only to cases of mortgages 
and not of sales : A I R 1922 P C 123 and 30 P R 
1908, Rel on. [P U C 1] 

(c) Limitation Act (1908), Art. 144-AIiena- 
tions of wakf property by person in charge of 
It—Succeeding de facto trustee can sue for 
possession but within 12 years from death of 
predecessor. 

Where a person in charge of wakf property has 
alienated it, the succeeding de facto trustee can sue 
for possession of alienated property. Limitation 
would begin to run from the death of the pre¬ 
decessor and a suit brought more than twelve 
years after it is barred : A I R 1928 P C 106 ; 
AIR 1935 PC 44 and AIR 1933 P C 75, 
Rel on, [P 11 c 1] 

N. G. Mehra—iox Appellant. 

Jagan Nath Aggartoal, Feroze-nd-Bin 
Ahmad, M^ihammad Amin, Nand Lai, 
S. L. Puri, Bam Das Seth and Harbhajan 
Das —for Respondents. 

Bhide, J. This appeal arises out of a 
pauper suit for possession of certain pro¬ 
perties alleged to be dedicated to a Maho- 
medan shrine known as Takia Rasulshahian 
situated in Landa Bazar in the city of 
Lahore. The plaintiff Abdul Qadir is the 
sajjadanashin of the Takia, and his allega¬ 
tion is that the properties claimed, which are 
now in possession of defendants 2 and 3 
were unlawfully alienated by his predeces¬ 
sors. The contesting defendants 2 and 3 
resisted the suit pleading,inter alia, (a) that 
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the property in question is not wakf and (b)' 
that the suit was barred by time. Both 
these pleas were upheld and the suit was 
dismissed. From this decision the plain¬ 
tiff has preferred the present appeal. The 
appeal was allowed to be filed in forma 
pauperis and plaintiff was also allowed the 
concession of having the record typed 
instead of being printed as usual. The 
typed record is in four parts. Part 1 
contains the record of the proceedings of the 
learned Subordinate Judge and part 2 the 
documents of the parties. These parts will- 
be referred to hereafter as part 1 and part 
2. Some of the documents relied on by 
the plaintiff are to be found in the printed' 
paper-book in Civil Appeal No. 2S01 of 
1915}^ (hereafter referred to as paper-book 
A) decided by the Punjab Chief Court on the 
15th December 1917. The printing of 
these documents was also dispensed with. 

There appears to have been frequent liti¬ 
gation in connection with the Takia Rasul- 
shahian since about 1879, a brief account 
of which will be found in the judgment 
of Lala Ram Chandra, dated the 23rd 
August 1915, which was under appeal in 
Civil Appeal No, 2801 of 1915}^ referred 
to above(vide pp. 131-137 of paper-book A). 
It will appear therefrom that after the 
death of Nur Hassan Shah, who is said to 
have been the founder of the Takia Rasul¬ 
shahian at Lahore, there was a dispute 
between Gauhar Hussain, who claimed to 
succeed him and Nazir Hussain who claim¬ 
ed the property attached to the institution 
under a will. This dispute was decided by 
the Judicial Assistant Commissioner of 
Lahore in favour of Gauhar Hussain on 
the 7th August 1879. After the death of 
Gauhar Hussin, however, Nazir Hussain 
and his brothers Hazar Hussain and Saidiq 
Hussain appear to have put forward their 
claim once more and sold the whole of the 
property attached to the institution to 
Dharm Chand, father of defendant 2. 
Dharm Chand instituted a suit for posses¬ 
sion of the property on the basis of this 
sale in the Court of Mr. Parker, Judicial 
Assistant Commissioner. This suit was 
withdrawn owing to some technical defects 
and another suit on the basis of the same 
sale was instituted in the Court of Mr. R. 
Clarke, District Judge, Lahore. Mr. Clarke 
dismissed the suit on the 22nd December 
1884, holding that the property was wakf, 
that one Allah Bus was a disciple of 

la. Md. Abdul Kadir v. Mt. Hussain Bibi,. 
reported in A IR 1918 Lah 76=44 I C 874. 
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.Uinhai’IIiHsain and as such entUled to 
Miccced to him and that Na^ir Hussain 
iiid his brothers had no right to sell the 
Tvrorertv (vi^e pp. 32-33. paper-book AJ. 
The plaintiff Dharm Chand in these suits 
filed .^ertain plans of the property sued for, 
'irj 'vhich the plaintiff in the present case 
placed strong reliance in support of 
liis c-iUcntion that the property now in 
-li-pute is wakf, i. e. dedicated to the Takia. 
JJo has tiled copies of these plans in the 
prC'Cnt case which are marked as Ex. p-13 
feepy of the plan in the case decided by 
Mr. Clarke ) and exhibit p-14 (copy of the 
]tlan in the case instituted in the Court of 
Mr. rarker). The plan showing the pro¬ 
perties now in dispute, tiled by the plaintiff 
in the present case, is Ex. p-6. The plain- 
till’s contention is that a comparison of 
E::. p-0 with the above plans shows that 
the properties in dispute are part of Ahata 
No. 2 in Ex. p-13 (which corresponds to 
Ahata No. 1 in Ex. p-14) which was held 
to be wakf by IMr. Clarke in his judgment 
dated the 22nd December 1884. 

The plaintitf did not state clearly in his 
plaint as to when and by whom the pro¬ 
perties in suit were alienated. In para. 8 
of the amended plaint he stated that Mt. 
Hussain Bibi, who held the property as a 
ti'ustee de son tort, collusivcly put defen- 
(bints 2 and 3 in possession of portions of 
Ahata No. 2 shown in Ex. P/13. He fur¬ 
ther stated that if Mt. Hussain Bibi or 
her father Nazir Hussain (who was also 
a self-constituted trustee or trustee de son 
tort) executed any deeds in favour of 
defendants 2 and 3, or their predecessors- 
in-interest, the deeds could not affect the 
pi'operty as it was wakf. The plaintiff, 
however, detinitely took up the position 
biter on that the alienations were, in fact, 
made by ^It. Hussain Bibi. This position 
was probably because the plaintitf could 
only succeed on the question of limitation 
on this basis and no other as will be 
shown hereafter. Only two points were 
argued in appeal before us, viz. that the 
learned Subordinate Judge was wrong in 
holding: (i) that the property in suit was 
not proved to be wakf and (ii) that the 
suit was barred by time. (After examining 
the evidence, his Lordship held that the 
property alienated was not wakf. The 
judgment proceeded.) On the evidence, 
jis it stands on the record, the finding of 
the learned Subordinate Judge that the 
plaintitf has failed to prove the property 
in dispute to be wakf, must, I think, be 
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upheld. Upon this finding it is unneces¬ 
sary to deal with the question of limita¬ 
tion. But it seems to me that the 
plaintiff’s suit clearly fails on the ques. 
tion of limitation also, even if the property 
were assumed to be wakf and I shall 
therefore deal with that point. 

The learned counsel for the appellant 
strenuously contended that the aliena¬ 
tions in dispute were made by Mt. Hus¬ 
sain Bibi and not by Nazir Hussain as 
alleged by the defendants. But this con¬ 
tention seems wholly untenable in view of 
the evidence on the record. (His Lordship 
again considered the evidence and held 
that the sales were held by Nazir Hus¬ 
sain in 1892 and 1891. The judginent 
then proceeded.) On the above findings 
the plaintiff’s suit is clearly time-barred. 
Plaintiff relied mainly on the Eull Bench 
ruling of the Chief Court reported in 30 
P R 1908^ and a recent ruling of their 
Lordships of the Privy Council reported 
in 12 Pat 251.^ Before discussing these 
rulings I may state that the present suit 
was instituted on 23rd April 1930 and 
would prim a facie appear to be governed 
by Art. 134.B, Lim. Act, as inserted by 
Act 1 of 1929. According to this Article 
the period of limitation for a suit by 
the manager of a Hindu, Mahomedan or 
Buddhist religious or charitable institu¬ 
tion of immoveable property comprised in 
the endowment, which has been trans¬ 
ferred by a previous manager for a valu¬ 
able consideration is 12 years from the 
death, resignation or removal of the trans¬ 
feror. The present case clearly fallsj 
within the scope of this Article and as the 
transferor Nazir Hussain died in 1899,i 
the suit is barred by time. The learned, 
counsel for the appellant contended that 
Act 1 of 1929 does not govern the present, 
suit, but was unable to give any cogent 
reason in support of his contention. The 
general rule is that the law of limitation 
applicable to a suit or proceeding is the 
law in force at the date of the institution 
of the suit or proceeding unless there is 
a distinct provision to the contrary: vide 

3o All 227,^ 50 All 865^ and 101 P R 

1. Basseshar Lai v. Nathu Singh, (1908) 30 P R 

1908=102 P L R 1908=85 P W R 1903 

(P B). 

2. Ramcharan D.is v. Naurangi Lai, AIR 1933PC 

75=142 I C 214=00 lA 124=12 Pat 251 (PC). 

3. Soni Lai v. Kanhaiya Lai, (1913) 35 All 227= 

19 I C 291=40 I A 74 (P C). 

4. Baijnath v. Dulari Hajam, AIR 1928 All 70S 

=110 I C 719=50 All 865=26 A L J 1371. 
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The utmost that can bo said is 
that if any prescriptive rights had become 
■vested under the old limitation period, the 
new Act will not affect such rights; but 
it is the defendant and not the plaintiff 
who could raise any objection in this case 
on this ground. 

In my opinion the suit is clearly barred 
.under Art. 134-B, Lim. Act, but I may 
add that it would be equally barred even 
under the old law and on the authorities 
mainly relied on by the learned counsel 
jifor the appellant, viz: 30 P R 1908^ 
■and 12 Pat 251." As regards the former 
ruling it may be pointed out that it ap- 
plies Art. 134, Lim. Act, but this Article 
ias held by their Lordships of the Privy 
(Council in AIR 1922 P C 123*' cannot be 
properly applied to cases of Hindu and 
Mahomedan religious endowments. Fur. 
ther, according to 30 P R 1908,^ Art. 134 
applied only to cases of mortgages and not 
of sales. However, apart from these points 
it would appear that even according to 
50 P R 1908,^ limitation would begin to 
run as soon as a new incumbent succeeds 
;the person in charge of the religious 
institution who alienated the wakf pro¬ 
perty. In the present instance, there can 
be no doubt that Mt. Hussain Bibi sue- 
iceeded Nazir Hussain after his death in 
[1899 and held charge of the institution 
and its properties as a de facto trustee. 
She was held to have had this position by 
their Lordships of the Privy Council in 
109 I G 52.^ She could, therefore, sue for 
possession of the property alienated by 
Nazir Hussain: cf. A I R 1935 P C 44.'* 
Mt. Hussain Bibi was apparently a minor 
when Nazir Hussain died in 1899 but she 
seems to have become a major at least by 
1906 or 1907 when she sued for posses¬ 
sion of the property in possession of Pran 
Nath (one of the predecessors-in-interest 
■of defendant 3) on the ground that her 
mother, who was acting as her guardian 
in a previous suit, had colluded with the 
defendant: vide judgment at p. 48 of 
paper-book A. So, even if the period of 
limitation is reckoned from 1907, the pre- 

6. Manohar Lai v. Sadiqa Begam, AIR 1917 Lali 

144=37 I C 292=101 P R 1916. 

■C. Vidya Varuthi Tirtlia Swamigal v. Balu- 

swami Ayyar, AIR 1922 P 0 123=65 I C 

161=48 I A 302=44 Mad 831 {P C). 

7. Hussain Bibi v. Nuu Hussain Shah, AIR 

1928 P C 106=109 I C 52 (P C). 

S. Mahadeo Prasad Singh v. Karia Bharathi, 

A I R 1935 P C 44=153 I C 1100=62 I A 47 

=57 All 159 (P C). 


sent suit is clearly barred. Tho Privy 
Council ruling, 12 Pat 251," on which tho 
learned counsel relied, also leads to tho 
same result; for according to that ruling 
Art. 144 would govern tho case and the 
period of limitation would run from tho 
date of the death of tho alienor Nazir 
Hussain, which took place in 1899. 

A feeble attempt was mado to argue 
that the period of limitation was extended 
because Mt. Hussain Bibi was colluding 
with the alienees. This argument seems 
to have no foundation in fact or law. 
There was no plea of collusion and no 
issue was framed on this point. As stated 
above Mt. Hussain Bibi actually brought 
a suit in 1907 for possession of tho pro¬ 
perty now held by defendant 3, on tho 
ground that tho alienation by Nazir Hus¬ 
sain was void and that her guardian ]\It. 
Hatan had colluded with the alienees in a 
previous suit. That suit was dismissed 
and the matter would thus appear to be 
res judicata also. As regards Nand Lai, 
defendant 2, there is no evidence on the 
record to show that Mt. Hussain Bibi was 
colluding with him. Nor was the learned 
counsel for the appellant able to cite any 
authority to support his contention that 
the period of limitation, once it began to 
run on the death of the alienor Nazir 
Hussain, could be extended on tho ground 
of collusion. In my judgment the plaintiff’s 
suit was rightly dismissed and his appeal 
too must therefore be dismissed with 
costs. 

Coldstream, J. —I concur. 

D.S./r.K. Appeal dismissed. 
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Tek Chaxd and Dalip Singh, JJ. 

Guranditta and others — Defendants— 
Appellants. 

V. 

Ml Jiivani and others —Respondents. 

First Appeal No. 1224 of 1933, Decided 
on 5th November 1935, from decree of 
Senior Sub-Judge, Sialkot, D/- 18th April 
1933. 

Hindu Law—Heir — Step sister’s son is 
also heir. 

A sister’s .son is an heir under the Hindu law. 
According to the general principle of Hindu law, 
there is no difference between the full-blood and 
the half-blood so far as either sapindas orbandhus 
are concerned, except in a competition inter sc. 
So a step sister's son is also an heir: 10 W B 76 ; 
Ain lOU P C J; 11 Cal 69 and A I R 1931 P G 
268, Ref. [P 14 C 1] 



193T 


12 Lahore Gvba^vitt: 

T!. L. Annud 1 and Krishan Singh for 


A V. HT. JiWANI (Dalip Singh, J,) 


Appellants. 

M. C. Mahajan and Shamair Chand— 
for Eespondents (Plaintiffs). 

Dalip Singh, J.-Plaintiffs in this case 
filleted themselves to he half-sister and 
half-sister's sons of the last male holder, 
one Puran Chand, a deceased Hindu, 
governed l)y the Mitakshara law. 

4 and 5 are financing the suit on behalf of 
plaintiffs 1 to 3 on an agreement that in 
case of success they shall take t^Yo-tlurds of 
the property. The defendants are Guran- 
ditta and his wife who claim as donee 

and devisee respectively from 

mother of Puran Chand, deceased. The other 
defendants are alienees from Ht. Malan or 
Guranditta, or both. The plaintiff s alleged 
that these alienations by Alt. Alalan and 
alienations by Guranditta subsequently 
were all void as against their rights, plain¬ 
tiffs 1 to 3 being heirs under the Hindu 
law and also by virtue of Act 2 of 1929. 
They contended that Alt. Alalan being the 
mother of the last male holder had only a 
limited estate in the property which she 
got as such mother and that she had no 
necessity to make these alienations and 
that no consideration had passed for them. 

The defendants took various pleas which 
do not now concern us. A very large 
number of issues, printed at pp. 45-47 of 
the printed paper book, were framed. The 
trial Court held that plaintiffs 1 to 3 were 
heirs of Puran Chand, both under the 
Hindu law and under Act 2 of 1929, that 
Alt. Alalan had enough income to support 
herself and there was no necessity for any 
of the alienations challenged by the plain¬ 
tiffs, except one alienation which formed 
the subject of issue 19 in which the Court 
held that there was necessity for the 
alienation to the extent of Es. 1,200. The 
Court also held that Alt. Alalan had only 
a limited estate and that the plaintiffs 
were entitled to control her alienations. 
Qua a certain small portion of the pro¬ 
perty, 1 kanal and 14 marks, it held that 
it was not proved that this portion of land 
had ever belonged to Puran Chand. Accord, 
ing to the plaintiffs this property had been 
acquired by Alt. Alalan out of the income 
of the estate of Puran Chand and had 
been merged with that estate. The Court 
held that there was no merger of any kind 
proved. Qua this portion therefore the 


plaintiffs’ suit was dismissed, but the- 
plaintiffs’ suit was decreed as prayed with 
respect to all the other property with the- 
exception of the mortgage already men* 
tioned in favour of Buta Alai which was 
held good for Es. 1,200. Defendants Guran- 
ditta, Alt. Jamna Devi, his wife, certain 
mortgagees from Alt. Alalan, the sons of 
Buta'^AIal, already mentioned, and one 
Amir Chand and one Duni Chand, mort- 
gagees from Alt. Alalan, have come in 
appeal. The plaintiffs have also filed cross¬ 
objections qua the Es. 1.200 allowed to 
Buta Alai Khatri. Lengthy arguments have 
been addressed to us in the appeal, but the 
case resolves itself now into a very short 
point. Alt. Jiwani, plaintiff 1, the half- 
sister, herself is dead and plaintiffs 2 and 
3, her sons, are her legal representativea 

and heirs. 

The first contention of the learned coun¬ 
sel for the appellants has been the question 
of fact, namely that Alt. Jiwani is nob 
proved to be the half-sister of Puran 
Chand. On this point there is a certain 
amount of oral evidence led by the plain¬ 
tiffs. I see no reason not to accept the 
statements of two ladies, Alt. Jai Kaur and 
Alt. Jawala Devi, who were examined on 
commission. They are related to the par¬ 
ties and ought to know the facts. Both of 
them stated that Alt. Jiwani was the half- 
sister of Puran Chand. The story, accord¬ 
ing to them, is that Bhagwan Das, father 
of Puran Chand, first married a woman 
called Atma Devi by whom he had a 
daughter Alt. Jiwani. Subsequently, on the 
death of Atma Devi, he married Alt. Alalan 
by whom he had a son Puran Chand. This- 
story of theirs is supported by the circum¬ 
stances and facts which are either admitted 
or proved on the record. It appears thab 
at one time Puran Chand brought a suib 
against one Alt. Narain Devi, who was his 
father’s sister, for alienating certain land. 
In that case Alt. Narain Devi took up the 
defence that she had incurred debts on the 
marriage of the plaintiff s (Puran Chand s) 
half-sister Alt. Jiwani. The reply of Puran 
Chand was not that Alt. Jiwani was not 
his sister at all. On the contrary his reply 
was that his mother Alt. Alalan had^ per. 
formed the marriage of Alt. Jiwani and 
that Alt. Narain Devi therefore had nob. 
incurred any expenses at all. This suib 
was in 1887 and the significance of the 
implied admission is obvious. The defen¬ 
dants’ story, as stated by their counsel in 
the present suit,, is, that Alt. Atma Devi 
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was a dharel woman who was bought by 
Bhagwau Das from one Pohu and who 
was kept for a time by Bhagwan Das. 
Mt. Jiwani, according to this story, was a 
■pichhlag daughter of Mt. Atma Devi. In 
'Contradiction of the case, as stated by the 
■counsel, the defendant Guranditta himself 
stated that Bhagwan Das was married to 
Atma Devi but that Mt. Jiwani was a 
pichhlag daughter of Mt. Atma Devi, 

I would examine this story later, but 
for the present, the fact that no such 
defence was relied on by Puran Chand in 
the 1887 suit is not without significance. 
In 1914 a suit was brought by Mt. Jiwani 
to contest the gift made by Mt. Malan to 
a temple. In that case it was distinctly 
urged by Mt. Malan that Mt. Jiwani being 
only a pichhlag daughter of Mt. Atma 
Devi had no right to contest or control any 
alienation made by herself. The matter 
was put in issue and was decided in favour 
of Mt. Jiwani by the trial Court and the 
decision was upheld in appeal before the 
learned District Judge. That case is not 
res judicata, because the Munsif who tried 
that case was not competent to try the 
present suit. Nonetheless it remains a 
strong piece of evidence, in my opinion, 
against the present defendants. There was 
also the fact that Mt. Malan applied for 
the guardianship of Mt. Jiwani in 1883 as 
against Bhagwan Das’s sister Mt. Narain 
Devi. The record of this case has been 
■destroyed, but here again the fact that 
Mt. Malan wanted to be guardian of 
Mt. Jiwani is not without significance. 
She could hardly suppose that she had 
any legal right to be the guardian of 
Mt. Jiwani, if Mt. Jiwani was the pichhlag 
■daughter of Mt. Atma Devi. 

The defendants’ case and their counsel’s 
case in the present litigation are, as stated 
above, at variance with each other, and 
it seems to me that the variation is to be 
accounted for by the fact that the counsel 
realized in the first place that the original 
defence, in the suit brought by Mt. Jiwani 
against Mt. Malan had been that Mt, 
Atma Devi was only a dharel woman. 
■Secondly, the counsel realized that it was 
not at all likely that a high-caste Hindu 
like Bhagwan Das could in those early 
days, 1870 or thereabout, have married a 
widow and a widow with a pichhlag 
daughter, hence the variation introduced 
between the case as stated by Guranditta 
himself and the case as stated by his 


counsel. I have already shown that both 
these cases are improbable and unlikely in 
view of the circumstances and I would 
certainly prefer the oral evidence of the 
plaintiff, supported as it is by the circum¬ 
stances of the case and the finding of the 
trial Court. I would, therefore, have no 
hesitation in rejecting the contention of 
learned counsel for the appellants. 


The only other point that arises for de- 
cision in this appeal is whether the step¬ 
sister’s son is an heir under Hindu law. 
If this is decided in favour of the plaintiffs 
it is conceded by the learned counsel for 
the appellants that his appeal must fail. 
It would then be unnecessary to go into 
the other points raised in the appeal, 
namely, as to whether the word “ sister ” 
in Act 2 of 1929 includes “half sister” and- 
whether the words ‘ sister’s son” include' 
half sister’s son.” This last point, viz., 
if sister includes half-sister” has been the 
subject of a Full Bench decision in the 
Allahabad High Court reported in 55 Ail 
725,^ and that case has been followed in 
155 I C 94,^ in Oudh. I would, however, 
as at present advised, prefer to express no 
opinion on this point. 
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On the question as to whether a sister’s 
son is an heir,the learned counsel was only 
able to point to 11 M I A 386* and 14 
M I A 176^ at p. 196. The first case, 11 
M I A 386,* was considered in 10 W R 
76,® a Full Bench decision of the Calcutta 
High Court and has since been considered 
in 20 All 191,® and in a ruling of the Chief 
Court in 11 PR 1918.^ The matter is 
discussed by Mayne in his Hindu Law at 
pp. 842 to 845 (Edn. 9). It is also men¬ 
tioned by Mulla in his Principles of Hindu 
Law in S. 43, p. 40, 13 (a). It is suffi¬ 
cient to say that in view of these autho¬ 
rities and the recognition afforded to the 
leading case on the subject, 10 W R 76,® 


1. Ram Adhar v. Mt. Sudesra, AIR 1933 All 
491=1451 0 529=1933 ALJ 680=55 All 
725 (FB). 

2. Mt. Kabootra v. Rampadarath, AIR 1935 
Oudh 332=155 I 0 94=1935 OWN 545. 

3. Thakurain Saheba v. Mohun Lai, (1866) 11 
M IA 386 (P C). 

4. Gulab Koet v. Rao Karua, (1870-72) 14 MIA 
176 (P C). 

5. Asumia v. Raju Mia, (1868) 10 W R 76=1 

Beng L R A 0 34 (F B). 

6. Raghunath Kuari v. Munnan Misr, (1898) 20 

All 191=1898 AWN 13. 

7. Bhag Mai v. Bhagwan Das, AIR 1918 Lah 

326=4110 636=11 P R 1918. 
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l,v llioii- Bov(UiiiiK of the Privy Council m 

‘*2 ' 1 339,” Ciil 3si'' ami 09 Cal o76, 

as ^ ’ as in .0 IMad 400 “ it is beyond 

Oispi .0 now ,liat a sistci's son is an heii 
lUnOor (be Hindu law. 


The only question that remains is, 
fhercfrie, wlicther a half-sisters son is 
similaily an heir. It was so lield in lo 
^Fad 300,^- tlieir Lordships tliere pointinj* 
out lhal. he too was a sapinda in the .sense 


of offerina a cake to the father of the pro- 
Iiositus. 'in 41 Cal GO.''* under the Daya- 
basha, sleit-sister’s son was recognized as 
inheriting with a full sister's son. In 59 
Cal 57G^" their Lordships of the Privy 
Council remarked, approving of this case, 
that: 


So f;ir as their Lordships can see there is no 
reason why a dilTerrnt rule should be thought to 
prevail in the Benares seliool. 


Tliat being so, it seems to me that 
,tiie matter is again concluded botli 
by authority, and on the general 
principle of Hindu law which recognizes 
no dillerence between tlie full blood and 
tlie half-blood so far as either sapindas or 
tiandlius are concerned, except in a com¬ 
petition inter se. I would, therefore, hold 
Miat in Hindu law a step-sister's son is an 
lieir. The defendants are admittedly re¬ 
moter lieirs. It w'as conceded by the 
learned counsel for the appellants that 
Mt. Malan had only a limited estate. It 
follows, therefore, that plaintiffs 2 and 3 
are entitled to control the alienation made 
by her. Tliero was no argument addressed 
on the finding of tlie trial Court that Mt. 
Malan liad no necessity to make these 
alienations. Tlie learned counsel for tlie 
appellants barely contended that issue 13 
also arose in the appeal. This issue con- 
cerns the rights of plaintiffs 4 and 5 to 
liring a suit. The trial Court had held 
that it was not open to the defendants to 
raise this objection w'hich could only be 
raised by plaintiffs 1 to 3. The agreement 
between plaintiffs 1 to 3 and plaintiffs 4 
and 5 was made after the death of Mt. 


^[alan when the succession had opened 
out. If, therefore, plaintiffs 2 and 3 were 
heirs of ^lalan, as held above, they 
had a right to dispose of the property in 
any way they chose and the defendants 
who are remoter heirs cannot possibly 
contest or object to their dealing with the 
property. There is, therefore, no force in 
this objection. The result is that the ap- 
peal fails and is dismissed with costs. 

As regards the cross-objection by the 
plaintiffs, they concern only Es. 1,200 
found to be a valid necessity in the mort. 
gage in favour of Buta Mai Ivhatri, father 
of defendants 9 to 12, for Es. 1,200. The' 
trial Court found that so far as this item 
was concerned it was duly paid to Milklii 
Earn, plaintiff 4, in discharge of a bond 
due to Milkhi Ram executed a year and a 
half previously. This sum had been bor¬ 
rowed according to the bond from Milkhi 
Earn for the payment of land revenue. 
The reasoning of the trial Court appears 
to be that as IMilkhi Earn is himself a 
plaintiff, the bona fides of the transaction 
are proved, the debt undoubtedly existed 
and had been originally incurred for a 
valid necessity, namely, the payment of 
land revenue, and that, therefore, Buta 
Mai, a third party, who had discharged 
this debt, could plead that this item, at 
any rate, was for valid necessity. The 
reasoning appears to me to be correct and 
the learned counsel for the respondents 
has not been able to show that it^ is in¬ 
correct. I would, therefore, dismiss the 
cross-objections with costs. 

Tek Chand, J.— I agree. 

B.D./r.K. Apj^oed a-iid cross-objections 

disrnissed. 
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Addison and Abdtl Eashid, JJ. 

Mt. Wavii and anotho —Defendants— 
Appellants. 

v. 

Bindraban Dass and others —Plaintiffs 
—Respondents. 


8. Babu Lai v. Nankuram, (1895) 22 Cal .939. 

9. Ram Chandra v. Vinavak, AIR 1914 P C 1= 
25 I C 290=41 I A 290=42 Cal 384 (P C), 

10. Jotindra Nath Roy v. Nagcndra Nath Rov, 

AIR 1931 P C 208=135 I C 037=59 I A 372 
=59 Cal 57G (P C). 

11. Mubhuswami Mudaliar v. Muthu Kumara- 
swami Mudaliar, (1890) 10 Mad 405=23 I A 
83=7 Sar 45 (P 0). 

12. Subba Raya v. Kylasa, (1892) 15 Mad 300. 

13. Bhola Nath Roy v. Rakhs Dala Mukerjee, 
(1885) 11 Cal 69. 


First Appeal No. 1164 of 1935, Decided 
on 4th May 1936. from decree of Sub- 
Judge, First Class, Sargodha.D.'- lltliMay 
1935. 

Custom (Punjab)—Succession from Guru 
to Chela established—Last Mahant not bav- 
ing any Chela but leaving will in favour of 
his wife and daughter—Suit for management 
of Gaddi after obtaining sanction under 
S. 92, Civil P. C.—Circumstances proving 
wakf*nature of property—Wife and daughter 


1937 

must prove personal nature—Entry in Reve¬ 
nue papers—Value of. 

The succession to the gaddi of a Thakaradwara 
^Yas established to be from Guru to Chela. The 
last Hahant, ho^YCYc^, NYas a married person. Ho 
died without leaving any chela but leaving behind 
him a will in favour of his wife and daughter. 
Certain persons brought a suit for the framing of a 
scheme for the management of the Thakaradwara 
after obtaining sanction under S. 92, Civil P. C.; 
the wife and daughter claiming that the property 
was the Mahant’s personal property defended the 
suit as natural heirs to the Mahant: 

Held: under these circumstances the institution 
must be held to be wakf. In order that heirs 
should succeed, they must establish that the pro- 
l)erty was not dedicated property but was the pri¬ 
vate property of the mahant. This could not le 
so because succession had always been from Guru 
to Chela. The mere fact that in the revenue papers 
the mahant ^Yas named as owner of the revenue 
paying land amounted to nothing; 40 Cal ‘^07 
(P C) and ^ I P 1034 Lah 440, Bcf. 

[P 15 C 2; P IG C 1] 

J. L. Kapur and B. C. Manchanda — 
for Appellants. 

Melir Chand Mahajau and Batan Lai 
Chatvla —for Respondents. 

Addison, J.— The plaintiffs having ob¬ 
tained the sanction of the Collector under 
S. 92, Civil P. C., have brought the present 
suit for a declaration to the effect that the 
Bhagwan Daswala Tikana, together with 
houses and land attached thereto, was wakf 
and dharamarth and that Bawa Mathra 
Das, the mahant, had no right to make a 
will in respect of those properties in favour 
of his wife and daughter, the defendants. 
It was further prayed that there should 
he a scheme arranged for the management 
of the Tikana. The suit has been decreed 
and defendants have appealed. The tha- 
kardwara in question is situated in village 
Girot in Khushab Tahsil of Shahpur Dis¬ 
trict. It was founded in 1853, the first 
mahant being Bhagwan Das, the second 
Lai Das and the third Mathra Das. There 
is a mandir attached to the thakardwara 
in which Thakarji has been installed and 
' is worshipped by the Hindu public. The 
first two mahants were celibates, but 
Mathra Das married. His daughter by 
this marriage is Mt.TulsiBai, defendant 2. 
On the death of his first wife he married 
Mt. Wanti, defendant 1, and it is stated 
that he secured her as his wife by giving 
his daughter Tulsi Bai in marriage to the 
brother of Mt. Wanti. Mathra Das died 
on 1st October 1924 without appointing a 
chela. It is claimed, therefore, that the 
management reverted to the bairagi bhek 
and that Mathra Das had no power to 
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will away his properly to \ih wife?no. 
daughter. 

The defendants admitted the exi^lcuce 
of the thakardwara but pleaded that it 
was the personal property of the ]\lahaiit 
Bhagwan Das. It was claimed (hat the 
property had never been dedicated and 
was not wakf. In this connection the 
statement of the Counsel of defendants 
recorded on 10th July 1934 is important. 
He admitted that the first mahant of the 
Tikana in question was Bhagwan Das, the 
second Lai Das, wlio was the chela of 
Bhagwan Das, and the third Mathra Das, 
who was the chela of Lai Das. He also 
admitted that the mahant was nouiinated 
by the preceding mahant. He then went 
on to claim that the two defendants were 
mahants though women. Shortly after¬ 
wards he resiled from this statement and 
made another statement to the efi'eeb 
that the defendants did not maintain that 
they were mahants. They claimed to 
succeed to the property as the personal 
heirs of the last mahant. He then made 
another contradiction by adding that there 
was no mahant now and that Mathra Da.s 
even was not a mahant. On the evidence 
nothing can be clearer than that the three 
persons named were mahants and that 
succession was from guru to chela. It is 
also clear that the public worshipped at 
this bairagi institution and subscribed to 
its funds. Two of the defendants' own 
witnesses, namely Jiwan Das and Tara 
Chand, have gone considerably against the 
defendants. The former stated that suc¬ 
cession had been from guru to chela and 
that there were sewaks of the mahant of 
this gaddi. He further admitted that a 
new temple or mandir was under con¬ 
struction and that one Khem Chand had 
donated a sum of Es. 300 for this work. 
The latter stated that a mahant among 
the bairagis can marry and that no one 
had objected to the marriage of Mathra 
Das. He admitted in cross-examination 
that this was a bairagi institution run by 
a mahant. 

Bairagis are of two classes: celibates 
and married. The first two mahants of 
this institution were celibates, but Mathra 
Das, after he had succeeded, did marry. 
This would not necessarily cause him 
to be excluded from the institution.! 
He appointed no chela, however, and 
defendants claim as his natural heirs. 
In order that they should succeed, they 
must establish that the property is 
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not dedicated property but the private 
■pvoperty of tlie mahants. This is disproved 
hv the plaintiffs' witnesses as well as 
■certain witnesses of the defendants who 

have estalilished that succession has always 

been from guru to chela and there are 
many authorities to the effect that in these 
circumstances the institution must be held 
to ho wakf. The mere fact that m the 
revenue papers the mahant is named as 
Uvner of the revenue paying land does nob 
lamount to anything. See 

40 Cal 297/ as well as AIR 1934 Lah 
449.“ The usual entry in the revenue 
papers is in the mahants name. Even in 
the will under which the defendants claim , 
Mathra Das stated that the legatees would 
have no right to alienate any of the pro¬ 
perty. This shows that he knew that it 
was religious property. ^ The mahant is 
manager and the succession is clearly from 
guru to chela. That being so, and as no 
chela has been appointed, the suit was 
properly brought for a scheme to be made. 
No attack was made before us against the 
scheme which is as follows: Invitations 
are to be issued to the mahants of bairagi 
institutions in Rawalpindi, Peshawar, 
Oarapbellpur, Mianwali, Shahpur, Jhelum, 
Gujrat, Dera Ismail Khan, Bannu and 
.Jhang Districts. A special invitation is to 
be issued to the President of the Katas 
Eaj Mandal, the head of the bairagi bhek. 
These persons are directed to meet and 
elect a mahant who will be declared the 
mahant of the gaddi and will manage the 
institution. The suit has been properly 
decided and we dismiss the appeal with 

costs. 

b.d./e.K, Appeal dismissed. 

1. Court of Wards v. Ilahi Bakhsh, (1913) 40 Cal 
297=17 I 0 744=40 I A 18=27 PR 1913 
(PC) 

2 Eaghunath Das v. Gajpat Rai, AIR 1934 Lah 
449=155 I C 554=35 P L R 443. 
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The mere part payment of a debt does not 
amount to a fresh transaction within the meaning 
of proviso to S. 5. [P 17 0 1] 

(b) Usurious Loans Act (1918), S. 3 (1) (a)— 
Debtor executing bond to save property from 
creditors—No security given for loan—Rate 
of interest at Rs. 1*4 p. c. p. m. is not exces- 

Where there is no security for the loan and the 
intention of the debtor appears to be to save for 
himself certain property inherited by him by exe¬ 
cuting a bond iu favour of his creditors, a rate of 
interest at Rs. 1-4 p. c. p. m. is not excessive but 
is just and reasonable, being within the maximum 
limits provided for the province of the Punjab for 
purposes of the Usurious Loans Act. [P 17 0 2] 

(c) Decree — Instalments-Debtor making 
defaults in payment of instalments as provi¬ 
ded for in bond is not entitled to instalment 

A debtor making defaults in payment of instal¬ 
ments as provided by the bond executed by “im is 
not entitled to a provision for payment of the 
decretal amount by instalments, more so when 
there is no evidence to show that he is unable to 
pay the amount. [I’ ^ 2] 

Shuja.nd.din and M. M. Asian Khan 
—for Appellant. 

Nand Lai Salooja and S. L, Puri for 

Respondents. ^ 

Jai Lai, J.— The respondents Devi Das 

and Fateh Chand instituted a suit against 
the appellant Kalandar Shah for recovery 
of Rs. 14,154-10-9 claimed to be due on 
two bonds executed by the appellant on 
26th February 1930 forRs. 9,753-10-0 and 
Bs. 4,000 respectively. The amount pay¬ 
able under these bonds w'as to carry in¬ 
terest at the rate of Rs. 1-4 per cent per 
mensem. The interest was to be calculated 
from the date on w’hich the default be 
made in the payment of instalments which 
were stipulated to be paid in the bonds. 
Some payments were admitted to have 
been made by the respondents. They 
amounted to Rs. 3,685. The suit was for 
the balance which was claimed by the 
plaintiffs to be both principal and interest, 
Rs. 14,154-10-9. Both these bonds were 
registered, but the appellant denied receipt 
of consideration and further pleaded that 

* .1_ L _....... XTa 


Jai Lal and Abdul Rashid, JJ. 

Kalandar Shah — Defendant—Appel¬ 
lant. 

V. 

Devi Das and anotliei — Plaintiffs— 
Respondents. 

First Appeal No. 2172 of 1935, Decided 
on I9th June 1936, from decree of Senior 
Sub-Judge, Multan, D/. 10th August 1935. 

(a) Punjab Regulation of Accounts Act (1 
of 1930), S. 5, Proviso—Mere part payment 
of debt does not amount to fresh transaction. 


the protection of the Usurious Loans Act 
and pleaded that the plaintiff was not en- 
titled to costs because he had not complied 
with the provisions of the Punjab Regula¬ 
tion of Accounts Act. The Senior Subor. 
dinate Judge has found against the 
appellant on all these points and has 
decreed the suit in full and has further 
directed that the decretal amount shall 
bear interest at 6 per cent per mensem 
from the date of the decree till payment. 
He has refused to grant instalments to the 
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appellant on the ground that there was no 
proof that the defendant was unable to 
pay the amount. 

The consideration for the two bonds was 
previous debts due to the respondents from 
Jafar Hussain Shah, deceased brother of 
the appellant, and Rs. 753-10-0 due from 
the appellant personally. The amount due 
from Jafar Hussain Shah was evidenced 
by two bonds executed by him on 9 th 
March 1924 for Es. 3,000 and Rs. 5,000 
respectively. The burden of proving want 
of consideration was on the appellant and 
the Court has rightly held that he has 
given no satisfactory evidence in support 
of his plea. On the other hand, the res¬ 
pondents have produced the previous bonds 
.and their account books and have proved 
the execution of these bonds by good and 
reliable evidence. The main plea of the 
appellant’s counsel before us, however, 
was that the lower Court should have ap¬ 
plied the provisions of the Punjab Regula- 
tion of Accounts Act to this case. That 
Act came into force on 31st July 1931 and, 
as I have already stated, the bonds in suit 
were executed, on 26th February 1930. 
The Act has no retrospective effect as it is 
•clearly provided in S. 5 that the provisions 
of the Act shall not apply to any loan 
.advanced before the commencement of this 
Act. The learned counsel, however relies 
•on the proviso to this section which is 
that if any fresh transaction relating to a 
loan advanced before the commencement 
of this Act is made after the commence¬ 
ment of this Act such transaction shall be 
■subject to the provisions of this Act. It is 
•contended that, as after the commence¬ 
ment of the Act some payments were 
made by the appellant to the respondents, 
therefore there had been some transaction 
relating to the loan after the commence¬ 
ment of the Act and to that extent the Act 
is applicable. In my opinion the mere part 
payment of a debt does not amount to a 
fresh transaction within the meaning of 
the proviso to S. 5, and this is clear from 
the limitation imposed upon the applica¬ 
tion of the Act to the transaction which 
has taken place after the commencement 
•of the Act. If the mere payment were 
held to be such a transaction, then I can¬ 
not conceive how the provisions of the Act 
-can be made to apply to a payment alone. 
In my opinion, therefore, the Punjab Regu¬ 
lation of Accounts Act has no application 
ito the present case as no transaction took 
place between the parties relating to the 
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loan in question after the commencement 
of the Act. 

The other question raised by the learned 
counsel is that the rate of interest being 
excessive the lower Court should have re¬ 
opened the accounts under the provisions 
of the Usurious Loans Act. The trial 
Judge, however, has held that the rate of 
interest is not excessive: on the other hand 
he is of opinion that it is ‘fair, just and 
reasonable.’ With this opinion I agree. 
Having regard to the fact that there was 
no security for the loan and the appellant 
had inherited the property of his deceased 
brother which he wanted to save for him. 
self by executing the bonds in favour ofj 
his creditors, the rate of interest is reason -1 
able and within the maximum limit nowl 
provided for this Province for the purposes 
of the Usurious Loans Act. This limit has 
been provided in the case of unsecured loan 
by the Punjab Relief of Indebtedness Act 
and is fixed at 18 4 per cent per annum 
simple. The only other question raised on 
behalf of the appellant is that the appel. 
lant should have been allowed to pay the 
amount of the decree by instalments, but 
he produced only one witness who could 
give no satisfactory evidence as to the 
financial condition of the appellant and in 
any case this is not a case in which the’ 
appellant is entitled to a provision for pay. 
ment of the decretal amount by instal- 
ments because he had already been giveni 
that opportunity in the bond and has| 
made default in the payment of the instal.' 
ments. Taking into account all the circum¬ 
stances of the case, in my opinion, the 
trial Court exercised a fair discretion in 
granting a decree to the respondents with¬ 
out any condition as to instalments. I 
would dismiss this appeal with costs. 

Abdul Rashid, J.— I agree. 

E.M./e.k. Appeal dismissed. 
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Moneoe and Rangi Lal, JJ. 

Sardara —Plaintiff—Appellant. 

V. 

Akhar and others —Defendants—Respon- 
dents. 

Second Appeal No. 146 of 1933, Decided 
on 14th January 1935, from Addl. Disfc. 
Judge, Shahpur, D/. 24th October 1932. 

Evidence Act (1872), S. 90—Rule of pre¬ 
sumption in S. 90 must be applied with great 
caution. 

The rule of presumption laid down in S. 90 
must be applied with great caution and ancient 
documents which are unsupported by any evidence 
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that niiijht free them from the suspicion 
fabricated, should not be acted upon; and if the 
lower Courts have exercised their disc^tion after 
considering all the circumstances, the High Court 
will not lightly interfere with it. U lo ^ 

1/ L Puri and P. C. Manchanda—ioi' 


Appellant. 

M. C. Sud—iov Respondents. 

Rangi Lai, J.—The plaintiff-appellant 
sued on the basis of a will purporting to 
he executed by one Baru on 1st February 
1898, that is, more than 30 years before 
the institution of the suit. It was said 
to be written by one Sher Ali and attested 
by two witnesses, namely, Ghazi Khan 
and Mohammad Khan. Baru, Sher Ah 
and Ghazi Khan are dead but there is 
nothing to show whether Mohammad 
Khan is dead or alive. Baru neither- 
signed nor thurab-marked the will. There 
is a mark below his name and apparently 
it was made by the scribe. It may be 
true that Baru did not sign the will be- 
cause he was illiterate and did not thumb- 
mark it because thumb-inarks had not 
then come into vogue. Still the fact re¬ 
mains that the most important evidence 
which could allay the suspicion of the 
Court is lacking in this case. The wit¬ 
nesses who profess to identify the signa- 
tures of Sher Ali and Ghazi Khan have 
been disbelieved. The oral evidence pro¬ 
duced regarding the execution of the will 
has also been disbelieved. The stamp 
paper on which the will is written bears 
an endorsement showing that it was sold 
to Baru by Piara Ram, stamp vendor, on 
28th January 1898. Piara Ram appeared 
as a witness for the plaintiff and swore 
that the endorsement was in his hand¬ 
writing and was correct. His testimony 
has been disbelieved because his register 
which could have afforded strong corro¬ 
boration of it was not forthcoming. Even 
if his testimony be believed, it would not 
go to show that the will was executed on 
1st February 1898. It has also been 
found that the will was not a natural one 
under the circumstances of the case. There 
is nothing to show where the will remain- 
ed and why it was not made known during 
the long period of more than 30 years. 
For these reasons the presumption under 
S. 90, Evidence Act, regarding the genuine, 
ness of the will has not been drawn by 
the Courts below and the suit has been 
dismissed. The plaintiff has filed a second 
appeal to this Court. 

It is clear that it is not open to us to 
interfere lightly with the exercise of the 
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discretion allowed by law to the Courts 
below and I am by no means satisfied 
that the discretion was improperly exer. 
cised. It has been repeatedly laid down 
that the rule of presumption must be ap¬ 
plied with great caution and ancient dpcu-. 
raents which are unsupported by any; 
evidence that might free them from the 
suspicion of being fabricated should not be 
acted upon. The Courts below have dealt 
with the case in accordance with this, 
principle and I would dismiss the appeal 

with costs. 

Monroe, J.— I agree. t 

D s /r.k. Appeal disDiisscd, 

— " ■ I 
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Skemp, j. 

Mt. Duma Devi — Decree-holder — ' 
Appellant. 

V. 

Mathra Das and others — Judgment- 
debtors—Respondents. 

Misc. First Appeal No. 942 of 1935, De¬ 
cided on 9th January 1936, from order of 
Senior Sub-Judge, Ferozepore, D/- 5th.- 
March 1935. 

Execution — Compromise decree — Mana- ’ 
gership of Math—Z) with 3/ and others ap¬ 
pointed joint managers by compromise decree 
—Another suit by R for removal of M and 
others from managership — Defendants re¬ 
moved from managership—New decree simply 
substituted D for R, M and others—Old. 
decree remains executable. 

In a certain suit for the management of certain. 
Math property a compromise decree was passed 
appointing R, 3/ and others to the suit as 
managers. Later on R brought another suit for 
the removal of 31 and others from the trusteeship. 
This suit was also decreed and R alone was substi¬ 
tuted as the manager. In execution of the first 
decree: 

Held: that the new decree merely substituted R 
for R, 31 and others as managers and hence the- 
old decree was still executable. [P 19 C 1, 21 

Ram Lai Anand 1 —for Appellant. 

Shamair Chand and Qahul Chand for 
Respondents. 

Judgment. —On 11th May 1923 Mahant 
Harnam Das, Mahant of the DeraThakar- 
dwara Moga Jit Singh, made a will leaving, 
moveable and immoveable property to be 
disposed of by 12 executors. Mt. Durga 
Devi, the wife, and Mt. Vidyawati, the^ 
daughter, of the deceased Mahant, brought 
a suit for a declaration that the will was- 
null and void and did not affect the plain¬ 
tiff’s right. This suit was disposed of by 
a compromise in the High Court and a de- 
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cree dated 25th May 1932 in terms of the 
compromise as follows: 

1. The will of JIahant Harnam Das, dated 8th 
Hay 1923, be declared inefiective and the property, 
both moveable and immoveable, left by the late 
Hahant Harnam Das, be declared to be the pro¬ 
perty of Thakardwara Hoga Jit Singh. 

2, The net amount realized and the decrees ob¬ 
tained by the executors and the documents or 
other moveable property in the possession of the 
executors or any one of them shall be handed over 
to the following three persons to be held by them 
on behalf of Dera Thakardwara Hoga Jit Singh, 
pending any scheme for the future management of 
the institution that may be framed by a compe¬ 
tent Court 

1. Ht. Durga Devi, Plaintiff. 

2. DaulatRam ] 

Defendants. 

3. Raghunath Das j 

These persons shall have power to bring suits 
and to recover debts and execute decrees in respect 
of the property left by the Hahant Harnam Das. 
The respondents-executors will render an account 
to the three persons named above of the assets of 
the deceased which have come into their hands. 

3. The moneys made over by the defendants to 
the above-named three persons shall be deposited 
in the Punjab National Bank, Ltd., in their joint 
names and the interest of the deposit shall be uti¬ 
lized for the maintenance of the plaintiff and the 
improvements and upkeep of the Dera. 

Subsequently Mt. Durga Devi and an. 
other person brought a suit under S. 92, 
Civil P. C., against Daulat Ram and 
Raghunath Das, and on 3rd April 1934 ob- 
tained a decree 

removing the defendants from the trusteeship of 
the Thakardwara known as Thakardwara Hoga 
Jit Singh and appointing plaintiff 1, Ht. Durga 
Deyi, as the sole mutawalli or manager thereof. 
This scheme however is not final and if the 
Thakardwara suffered in the plaintiff’s hands in 
any way the public will have a right to claim her 

removal and to propose another better scheme. The 
plaintiff Mt. Durga Devi shall fulfil all the condi¬ 
tions laid down in the decree of the High Court 
dated 25th May 1932, and shall keep an account 
of the income and expenditure relating to the 
Thakardwara. The moneys realized by her will 
be deposited in the Punjab National Bank, Ltd. 

It will be noticed that the practical 
[effect of this ^ decree is to substitute 
Mt. Durga Devi for the three managers 

Mt. Durga Devi, Daulat Ram and Raghu- 

nath Das named in the High Court decree. 
On2()th July 1932, Mt. Durga Devi ap. 
plied in the trial Court for execution of the 
High Court decree and the executors 
handed over some documents to her and 
filed some accounts. Her application was 
dismissed, but on appeal a learned Judge of 
this Court remanded the case for redeci 
Sion. On 8th April 1933, Mt. Durga Devi 
put in another application for execution 
of that decree. The executors took objec¬ 
tions to the execution of the decree on 


various grounds and the learned Subordi. 
nate Judge framed four issues. He de- 
cided three of the issues in favour of 
Mt. Durga Devi but found the fourth in 
favour of the executors and dismissed the 
application. The ground on which he dis- 
missed it was that because Mt. Durga Devi 
had obtained a fresh decree, that decree 
was substituted for the High Court decree- 
which could not be executed. Mt. Durga 
Devi has appealed through Mr. Ram Lai 
Anand. 

I think the appeal must be accepted be¬ 
cause although the principle relied upon 
by the learned Subordinate Judge is in 
general a sound principle, in the present 
case there is rather a substitution of, 
Mt. Durga Devi for the three manager^ 
named in the High Court decree than a sub- 
stitution of the whole decree. I therefore 
think that Mt. Durga Devi is still entitled 
to execute the original decree. Mr. Shamair 

Chand who represents the executors argued 

that even conceding that this is correct 
nevertheless Mt. Durga Devi’s applications 
for execution were made before the date of 
the present decree and that the High 
Court decree could be executed only by the 
three managers jointly. This is one of the 
points taken before the learned Subordi.. 
nate Judge and he rightly held that it was 
res judicata because the objectors had 
handed over documents and accounts to 
Mt. Durga Devi without raising any ob¬ 
jection. With this conclusion I agree. I 
therefore accept the appeal and direct that 
execution can proceed on the applications 
made by Mt. Durga Devi on 27th July 
1932 and 8th April 1933. This order is 
not intended to prevent the executors from 
taking defences on the merits. The learned 
Subordinate Judge directed the parties to 
bear their own costs and I think that a 
similar order will be proper in this appeal. 
B.D./r.k. Appeal allowed. 
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Tek Chand and Dalip Singh, JJ. 

Chanda Singh and oilers—Plaintiffs— 
Appellants. 

V. 

Prithi Singh and oilers—Defendants— 
Respondents. 

First Appeal No. 707 of 1934, Decided 

on 16th March 1936, from decree of Senior 

Sub-Judge, Ferozepore, D/. 1st March 
1934. 

Civil P. C. (1908), S. n -Cis-Sullej and 
Irans-butle] territories — Settlement Of- 
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ficer during period between 1849 to 1865 

only judicial authority competent to decid 

question of title relating to 

-His decision of 1853 on question of title is 

res judicata. 

In Cis-Sutlej and Trans-Sutlej territories dur- 
ina the period between 1849 and 1805, Settlement 
Ofticer was the only judicial authority competent 
to decide the question of title relating to agricul¬ 
tural land. So the Settlement Officers decision 
of the vear 1853 on a question of title operates as 
resjudieata and that question cannot bo re-agi- 
tatod in Civil Courts. I.P ^ 

Badri i>a.s and Achlmi Eam^'ioi' 

pellants. . 

Nan ai Kishore and Kharak Snujh tor 

Respondents. 

Tek Chand, J.—This appeal arises out 
of a suit instituted by the plaintiffs-appel- 
lants for a declaration that they and de- 
fendants 12 to 47 are the owners of the 
land in dispute and that defendants 1 to 
11 are merely jagirdars but have been 
wrongly described as proprietors in the 
revenue papers. The suit has been dis¬ 
missed by the Court below. The plain- 
tiffs appeal. In the revenue papers from 
the first settlement of the Ferozepore Dis- 
trict to the last jamabandi, the contesting 
defendants 1 to 11 have been shown as 
owners, and the plaintiffs and the pro 
forma defendants as occupancy tenants 
under them. The plaintiffs contend that 
these entries are erroneous. The onus, 
therefore, lies heavily on them to prove 
the contrary. It appears that as early as 
27th December 1851 the predecessors-in- 
interest of the plaintiffs brought a suit in 
the Court of the Settlement Officer of 
Ferozepore claiming that they were own- 
ers of the land in dispute. In that suit a 
compromise was filed signed by the defen¬ 
dants and a few of the plaintiffs, in which 
it was admitted that the defendants were 
the owners and that the plaintiffs were 
the occupancy tenants, not liable to pay 
malikana, and possessing rights to plant 
trees and dig wells on the land, but having 
no power to sell or mortgage the tenancy. 
The Settlement Officer accepted the com- 
promise and ordered that entries in the 
revenue-papers be made in accordance 
■with its terms. 

From that order, some of the plaintiffs 
appealed to the Commissioner, who not 
being satisfied that the compromise re¬ 
presented a genuine agreement between all 
the plaintiffs and the defendants, remand¬ 
ed the case to the Settlement Officer for 
enquiry on merits. Accordingly the Settle¬ 
ment Officer held an elaborate investiga- 
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tion into the rights of the parties and 
passed an order on 28th December 1853, 
holding that the ancestors of the present 
defendants were the original founders of 
the village and that during the Sikh rule 
they had granted the land in occupancy 
tenancy to the ancestors of the plaintiffs. 
Following this order, the defendants were 
entered in the revenue papers as pro- 
prietors and the plaintiffs as occupancy 
tenants under them, not liable to pay any 
malikana but liable to pay the Govern¬ 
ment revenue, cesses and malba. No 
appeal against this order was made by the 
plaintiffs to any higher authorities. About 
14 years later, the predecessors of the pre¬ 
sent defendants brought a suit against the 
pi-edecessors of the plaintiffs for recovery 
of Es. 26 as malikana. The latter denied 
that they were occupancy tenants and also 
pleaded that they were not liable to pay 
malikana. That case was eventually de- 
cided by a Division Bench of the Chief 
Court on 13th February 1868 (Civil Ap¬ 
peal No. 954 of 1867). who^ held that the 
question that the relationship between the 
parties was that of landlord and occupancy 
tenant and also the question that the 
latter were not liable to pay malikana 
were res judicata by reason of the decision 
of the Settlement Officer dated 28th De¬ 
cember 1853 above referred to. 

In 1889, in the course of the revised 
settlement of the Ferozepore district, the 
predecessors of the present defendants 
again raised the question of the liability of 
the plaintiffs to pay malikana. The plaintiffs 
resisted the claim on the strength of the 
decision of 28th December 1853. The 
Settlement Officer, Mr. Francis, rejected 
the plea holding that the order of 1853, to 
the effect that no malikana was payable, 
held good during the currency of the first 
regular settlement only and was not intend¬ 
ed to be a perpetual bar to levy or enhance¬ 
ment of malikana by the defendants from 
the plaintiffs. He accordingly passed a decree 
declaring that the present plaintiffs were 
occupancy tenants under S. 5 (a), Tenancy 
Act and that they were liable to pay the 
present defendants malikana at the rate 
of two annas per rupee of the land reve¬ 
nue assessed, with effect from kharit 1888. 
This order was duly given effect to in the 
revenue papers, and it appears from cer¬ 
tain proceedings before the Tahsildar held 
on 20th January 1890 that the rent 
(malikana) for the previous harvest was 
actually paid at the rate fixed. The parties 
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are not agreed as to whether the rent was 
paid between 1891 and 1929. The plain, 
tiffs allege that they never paid it, while 
the defendants have produced their ac¬ 
count books showing such payments dur¬ 
ing this period at regular intervals. It 
appears, however, that in 1929 and 1930 
the defendants brought several suits 
against the plaintiffs in Revenue Courts 
for recovery of the rent at Re. 0-2-0 per 
cent of the jama. In defence the plain, 
tiffs again denied that they were tenants 
under the defendants, but their pleas were 
overruled and the suits decreed. In order 
to have the question of title determined, 
the plaintiffs have instituted the present 
suit in the civil Court for a declaration 
that they are the owners of the land and 
not occupancy tenants as shown in the 
revenue papers. 

The lower Court has held the question 
of title to be res judicata by reason of the 
decision of the Settlement Officer dated 
28th December 1853. In the memorandum 
of appeal presented by the plaintiffs in 
this Court, it was urged that the decision 
of the Settlement Officer on a question of 
title could not be res judicata, as civil 
Courts alone have jurisdiction to deter- 
mine such question. It appears, however, 
that in 1851-53 the Settlement Officers in 
this part of the Punjab had exclusive 
jurisdiction to decide questions of title 
relating to agricultural land. It is no 
doubt true, that under (Bengal) Regula¬ 
tion 7 of 1822, a defeated claimant before 
a Settlement Officer was given the right 
to contest his decision on a question of 
title in a civil Court, and this Regulation 
was brought in force in Ferozepore Dis¬ 
trict after its annexation about 1845. But 
at the request of the Board of Administra¬ 
tion of the Punjab, conveyed in their 
letter No. 94 dated 14th August 1849, 
these provisions of the Regulation were 
modified by the Government of India so 
far as the Cis-Sutlej and Trans-Sutlej 
territories of the annexed districts were 
concerned, and it was ordered that the 
decisions given by the Settlement Officers 
on the merits of all disputes relating to 
land be made final, subject to the usual 
revenue appeals. These orders will be 
found in letter No. 1602 dated 1st Sep. 
tember 1849 from the Secretary to the 
Government of India to the Board of 
Administration for the affairs of the 
Punjab: see Berkeley’s “Non-Regulation 
Law of the Punjab,” p. 41 (1871 Edn.). It 


appears that these orders remained in 
force till 1865, when civil Courts were 
given exclusive jurisdiction to decide such 
questions. 

It is thus clear that in 1851-53 the 
Settlement Officer was the only judicial 
authority competent to decide questions of 
title relating to agricultural land. In view 
of this, Mr. Badri Das conceded before us 
that the decision of 1853 is res judicata, 
and the question of title cannot be re- 
agitated in civil Courts now. This con¬ 
cludes the plaintiffs’ appeal. It may, 
however, be remarked that even if for any 
reason the Settlement Officer’s decision 
above-mentioned were held not to bar 
the present suit, the plaintiffs, on whom 
the onus admittedly lay to prove that the 
revenue entries which have been repeated 
in the various settlements and jamabandis 
for more than 80 years are incorrect, 
have failed to produce any evidence to 
prove their claim. The appeal fails and 
is dismissed with costs. 

D.s./r.K. Appeal dismissed, 
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Addison and Abdul Rashid, JJ. 

Allahabad Bank, Ltd. —Decree-holder— 
Appellant. 

V. 

Rattan Lal and anothe) —Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 20 of 1936, 
Decided on 26th May 1936, from judg¬ 
ment of Jai Lal, J., D/. 6th January 1936. 

(a) Stamp Act (1899), S. 36—Document 
containing two different powers of attorney 
bearing single stamp admitted—Objection 
cannot be taken in appeal. 

Where the document containing two diSerent 
powers of attorney and executed on a single stamp 
was admitted and it was objected in appeal that 
there should have been two stamps on the 
document: 

Held: that the objection could not be taken at 
that stage, as the document had already been ad¬ 
mitted in evidence. [P 22 0 2] 

(b) Civil P. C. (1908), S. 11-Execution 
proceedings — Prior execution case — Judge 
dismissing objection on ground of vagueness 
but not raising question whether A had power 
to represent B personally—Application for 
review dismissed as incompetent on ground 
that A had no power to represent B person¬ 
ally—Question held, not finally decided— 
Decision could not operate as res judicata in 
subsequent execution case. 

Where in a prior execution case of the same 
decree, the Judge dismissed the objection by A on 
the ground that it was vague but did not raise the 
question whether A was authorized to appear for 
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B in his personal capacity and when A suhsc- 
qucutlv made an application to have liJS order 
reviewed, the application was dismissed on the 
ground that it was incompetent, A having no 
power to represent B personally; 

Hdd: that this decision could not operate as 
res judicata in subsequent execution case. It was 
onlv the general principles of res judicata that 
applied in execution proceedings and as the order 
rejecting an application for review was under 
O 47 K 7 (1), Civil P. C.. it was not appealable. 
Hence the question whether .1 was authorized to 

appear forin his personal capacity coiild not he 

said to have been finally decided. [P 22 C 1, 2] 

Parta v Singh —for Appellant. 

J. L. Kapur and Ved Kimar Banade^ 

for Respondents. 

Addison. J.— The Allahabad Bank ob¬ 
tained a decree against Hans Raj and in 
execution thereof attached and sold cei- 
tain land belonging to the judgment- 
debtor, the land being purchased by the 
■Bank, decree-holder. Objections were raised 
on behalf of Hans Raj that there was 
material irregularity and substantial loss 
to the judgment-debtor and that the sale 
should, therefore, be set aside. These ob¬ 
jections were filed by one Moti Ram, alleg¬ 
ing himself to be an attorney of Hans Raj, 
the power of attorney being dated 10th 
November 1924. The Subordinate Judge, 
First Class, held that the power of attor¬ 
ney did not confer any power on Moti 
Ram to represent Hans Raj in litigation 
concerning his personal property or in any 
proceedings brought against him personally 
but that it authorized him only to act on 
behalf of the joint family consisting of 
Hans Raj and his two younger brothers 
and consequently dismissed the objections. 
Against this decision there was an appeal 
to this Court and it was heard by a single 
Judge. 

Before him it was contended that the 
executing Court had misinterpreted the 
power of attorney and that it did autho¬ 
rize Moti Ram' to appear for Hans Raj 
personally. In this respect the single 
Judge disagreed with the finding of the 
executing Court. It was, however, con¬ 
tended before him on behalf of the respon¬ 
dent that the question was barred by res 
judicata by virtue of a previous decision 
by the same Judge on the same question 
in another execution proceeding. The lear¬ 
ned single Judge repelled this contention 
and on the merits accepted the appeal, 
remanding the case to the executing Court 
to be adjudicated upon on the merits. 
Against this decision this Letters Patent 
appeal has been preferred by the Allahabad 
Bank. On the merits the question is very 
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simple. We have been through the docu- 
ment. In the first part of the document 
Hans Raj as Manager of the joint family 
authorizes Moti Ram to act on behalf of 
the joint family, but in the second half he 
clearly also authorizes Moti Ram to act 
for him personally in all matters with the 
exception that he had no power to sell his 
property. When this was pointed out to 
the counsel for the appellant, he contended 
that on this finding there should have been 
two stamps on the document as it practi¬ 
cally amounts to two different powers of 
attorney. This may be correct but under 
,S. 36, Stamp Act, the objection cannot be 
taken at this stage, the document having 
been admitted. On the merits, therefore, 
we are in agreement with the decision of 
the learned single Judge that Moti Ram 
had power under the power of attorney to 
put in the objections on behalf of Hans 
Raj in his personal capacity. 

It is generally speaking correct to say 
that a prior decision in an execution case 
will operate as res judicata in a subsequent 
case, but here there was no decision in a 
prior execution case. What happened was 
that Moti Ram on behalf of Hans Raj put 
in a similar objection about another sale 
in execution of the same decree. This 
objection was dismissed on 3rd July 1934 
on the ground that it was vague and in¬ 
definite. Moti Ram then put in a subse- 
quent application on behalf of Hans Raj 
to have this order reviewed. The decree- 
holder took the objection that the applica¬ 
tion for review did not lie as Moti Ram 
had no power under the deed to represent 
Hans Raj in his personal capacity. On 
10th October 1934 the executing Court 
dismissed the review application on the 
ground that it was incompetent, Moti Rain 
having no power to represent Hans Raj 
personally. Under 0. 47, R. 7 (p, an 
order of a Court rejecting an application 
for review shall not be appealable. It, 
therefore, in our judgment, cannot be said 
that the question was finally decided. It 
is only the general principles of res judicata 
that apply in execution proceedings and, if 
it had been decided in the original appli¬ 
cation that l\Ioti Ram had no power to 
present it, it may have been the case that 
the matter would have been res judicata: 
for an appeal would have been competent 
and the result of that appeal would have 
been binding on the parties: and, if there 
was no appeal, the original decision would 
have been binding: but, as pointed out, 


1937 


Beahm Nath y. Emperor (Coldstream, J.) 


the original decision was that the applica¬ 
tion was vague and was, therefore, liable 
to be dismissed. That order was appeal- 
able but that did not raise the question 
now arising. As the general principles of 
res judicata only apply in execution pro- 
■ceedings we are unable to hold that there 
was any final decision of the question by 
reason of the rejection of the review peti- 
tion on the ground that the review 
petition was incompetent by reason of the 
fact that Moti Ram had no power to re¬ 
present Hans Raj in his personal capacity. 
For the reasons given we dismiss this 
appeal but parties will bear their own 
■costs in it. 

d.s./r.K, Appeal dismissed. 
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Coldstream, J. 

Brahm Nath —Accused—Petitioner, 

V. 

Empero )—Opposite Party. 

Criminal Revn. No. 234 of 1936, Deci. 
ded on 23rd July 1936, from order of Sess. 
Judge, Lyallpur. 

(a) Motor Vehicles Act (1914), S. 16 and 
Punjab Motor Vehicle Rules, R. 49— 
Superintendent of Police fixing only week 
for inspection but not date—Inspector fixing 
particular date within that week — No 
■delegation of Superintendent's power to 
Inspector—Lorry driver failing to produce 
his lorry on that date but producing it on 
■Subsequent date during that week—Lorry 
driver held could not be convicted. 

In cases where peculiar powers are exercised by 
officials against private persons technicalities are 
of importance and their observance is to be in¬ 
sisted upon. [p 25 C 1] 

The Superintendent of Police fixed a week for 
the inspection of the lorries. The Inspector how- 
over fixed a particular date within that week for 
the inspection. The lorry driver failed to produce 
his lorry on that particular date but produced it 
on a subsequent date within the week fixed by 
the Superintendent of Police : 

I 

Held : that under R. 49, only Superintendent 
of Police was authorised to fix dates. The parti¬ 
cular date on which the driver failed to produce 
his lorry was not fixed by the Superintendent and 
there was no proof of delegation of this power of 
the Superintendent to the Inspector. The driver, 
having produced his lorry during the week fixed 
by the Superintendent, could not be convicted. 

[P 25 P 1] 

(b) Motor Vehicle Act (1914), S. 16 and 
Punjab Motor Vehicles Rules, R. 49—Rule 
does not directly place on lorry owner duty 
cf producing lorry for inspection — Lorry 
•owner not producing it cannot be charged 
with offence. 

It is desirable that when a person is to be 
punished for a breach of duty that duty must be 
directly stated in the rule. R. 49 does not directly 
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place on the lorry owner the duty of producing 
the lorry for in.spectiou and so no offence can be 
charged against him for not producing the lorry 
for inspection. [P 24 C 2; P 25 C 1] 

Asa Earn —for Petitioner. 

Earn Lai —for the Crown. 

Facts. —The facts of this case are as 
follows : Brahm Dass was convicted under 
S. 16, Motor Vehicles Act, for violation of 
Rule 49 of the Motor Vehicle Rules, 
namely, for his violation to produce his 
lorry No. P. 6617-B for mechanical inspec¬ 
tion before Mr. Ryan, Inspector, Motor 
Vehicles, at Lyallpur, on 24th September 
1935. The prosecution story is that 
Mr. Ryan, P. W. 1, noted down in the 
permit the date 24th September 1935 as 
the date of the next inspection. He made a 
similar note on the history sheet which he 
kept with himself. The accused admitted 
his knowledge of the said date but took 
the plea that his lorry was under repairs 
on the said date and that that date was 
not fixed by the Superintendent of Police, 
as required by the rules and that his failure 
to produce his lorry was not an offence 
under the law. The accused, on conviction 
by Rai Sahib Lala Nathu Ram, M. B. E., 
exercising the powers of a Magistrate of 
Isfc Class in the Lyallpur District was 
sentenced, by order dated 30th September 
1935, under S. 16, Motor Vehicles Act, to 
Rs. 50 fine or in default to one month’s 
simple imprisonment. 

Grounds. — The learned Magistrate 
found that the accused carried goods in 
the lorry on 21st September from Lyall¬ 
pur to Ludhiana and that he could not 
have expected the lorry back before the 
23rd, that if he had any sense of duty he 
should have got the repairs . made earlier. 
Of the second plea there is no indication 
on the file and I can assume that it. was 
not taken there. It can however be taken 
in appeal or revision because it raises 
merely a point of law, The learned counsel 
for the petitioner has urged that Mr. Ryan 
was not competent to fix the date and 
that the date should have been. fixed by 
the Superintendent of Police. This is true, 
for R. 49 runs as follows : 

Every light motor bus shall be inspected before 
registration and subsequently once every quarter* 
at such time and at such place as the Superin¬ 
tendent of Police may direct, and the result of 
such inspection shall be recorded on the permit; 
provided that, in the case of vehicles now at the 
time of original registration, no further inspection 
shall be necessary unless the Superintendent of 
Police, for reasons to be recorded, otherwise 
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.lirects until the end of the second quarter after 
the date of such registration. 

The Superintendent of Police fixed the 
dates extending <'Vor a week, and in terms 
of It. 40 it was open to the petitioner to 
produce his lorry for inspection on any of 
those dates. It is admitted before me by 

Mi\ Kyan that the lorry was produced on 

the 2'hh and the permit shows that ulti¬ 
mately it was passed on 8th October 1935, 
at Lahore by j\Ir. Ryan himself. Thus 
the case for the prosecution would in strict 
law fail on the ground that the date 24th 
Septemher 1935 was not fixed by the 
Superintendent of Police. The learned Public 
Prosecutor has however urged that the 
date 24th September fell within the week 
tixed by the Superintendent of Police and 
that jMr. Ryan should be taken to have 
the delegated authority for choosing a 
particular date out of the week fixed. For 
this delegation there is no warrant in law. 
Under these circumstances the conviction 
would be had in law. It is then urged that 
no place was fixed by tlie Superintendent of 
Police except Lyallpur and that the word 
‘Lyallpur’ would not give the lorry drivers 
notice of the particular place where the 
Inspector or the Superintendent of Police 
wanted the lorries to lie exhibited. This 
objection can be overruled with the 
simple remark that the accused the very 
next day presented his lorry at Lyallpur 
on the 25th and that he knew that place 
in Lyallpur was meant for the inspection. 
It is not necessary to be too technical in 
the matter. I am told that the inspection 
is always held in the police lines and that 
this lonV di-iver had been presenting his 
lorry there on previous occasions. The 
present objection is therefore simply a 
piece of hair-splitting. A very difficult 
question of law is then raised that e\en if 
the date or place were to be assumed as 
properly fixed, R. 49 does not cast upon 
the lorry driver the duty of presenting his 
lorry for inspection, that all that is re¬ 
quired by R. 49 is that the lorry shall be 
inspected every quarter. This is no doubt 
true. In this connexion it will be interest¬ 
ing to mention that in Rombay, Rules 
Nos. 5 and 9 run as follows: 

5. A motor vt'hiclc shall bo liable to examina¬ 
tion by the District Superintendent of Police or by 
a Sub-divisional Gazetted Police Ofticcr specially 
authorized in that behalf by him at such times as 
the District Superintendent of Police or the Sub- 
divisional Gazetted Police Ofticer, where such 
officer is authorized as aforesaid, may prescribe 
and the owner’s permit may be suspended or 
cancelled by him if the vehicle does not comply 
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with the requirements of these rules or with those 
of the Bombay Vehicle Rules of 1915, as amended 
up to 1st April 1925, and subsequently thereto, or 
is not passed by the District Superintendent of 
Police or the Sub-divisional Gazetted Police Officer 
as fit to plv for hire, or is not produced for exami- 
nation at the time and place prescribed as afore- 

9 Every motor vehicle intended to be let or 
plied for hire must be taken to the place appointed 
by the District Superintendent of Police or the 
Sub-divisional Gazetted Police Officer authorized 
in that behalf by the District Superintendent of 
Police for inspection. The owner or person in 
charce of such motor vehicle shall at the same 
time produce a certificate o£ registration of the 
motor vehicle under the Bombay Motor Vehicle 
Rules, 1915, as amended up to 1st April 1925, and 

subsequently thereto. 

Similarly the Madras rules also take 
the precaution of directing that the owner 
of vehicles shall arrange for the examina¬ 
tion of the vehicle every six months: 

4 The owner of the vehicle, if it be a motor bus, 
shall arrange for its examination once in emy six 
months by a person approved by the District 
Magistrate or the Commissioner of Police as to its 
structural strength, conditions and running order 
Bcncrally, and his certificates as to its fitness for 
use on the road should be submitted by the owner 
to the District Magistrate or the Commissioner of 
Police as the case may be. The vehicle shall not 
1)0 let or plied for hire for a period exceeding six 
months without its being examined and certified 

in the manner specified above. 

5. The vehicles shall at all times be open to 
inspection by (1) any Magistrate of or above the 
second class or (2) any Police Ofticcr not below 
the rank of Inspector of Police. If any such, 
officer considers the vehicle to be unfit for use on 
the road he shall record the reasons in writing, 
and shall communicate them to the owner as well 
as to the District Magistrate or the Commissioner 
of Police as the case may be. The vehicle shall 
not then be let or ply for hire without the special 
permission of the District Magistrate or the Com¬ 
missioner of Police as the case may be, until a. 
certificate as to its fitness has been produced from 
a person approved by the authority. 

The learned Public Prosecutor however 
urges that although the rule does not 
directly state that the lorry driver shaW 
produce the lorry for inspection, but it 
indirectly fastens on him the duty of 
producing it for inspection at the time 
and place directed by the Superintendent, 
of Police. It is certainly a difficult point of 
law and I have mentioned it with the 
object of drawing the attention of the 
authorities to the desirability of laying 
down the duty of producing the lorry on 
the lorry driver in unequivocal terms. It 
is desirable that when a person is to be] 
punished for a breach of duty that duty! 
must be directly stated in the rule as has 
been done in Bombay and Madras. Rule 49 
does not directly place on the lorry owner 
the duty of producing the lorry for inspec- 
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ition and so no offence can be charged 
lagainst him for not producing the lorry. 
For reasons given above, I forward the 
case to the High Court of Judicature at 
Lahore with the recommendation that the 
conviction and the sentence may be set 
aside. The fine has not been yet paid. 

Order. — The facts in this case are 
given in full by the Sessions Judge 
in his referring order. It is argued for 
the Crown that a valid delegation by 
the Superintendent of Police to his 
subordinate of his power to fix actual 
dates for inspection must be assumed. 
The Superintendent had fixed a week 
for the inspection but the particular 
dates, though within that week, had been 
fixed by an Inspector. I am unable to see 
force in this objection. There is no proof 
of any power to delegate, let alone of any 
valid delegation. The only requisition 
made by the Superintendent of Police was 
complied with, the car having been duly 
produced on one of the days within the 
week fixed. The petition is no doubt based 
on a purely technical ground. But in cases 
where peculiar powers are exercised by 
officials against private persons, techni. 
calities are of importance and their obser¬ 
vance is to be insisted upon. For the 
reasons given by the Sessions Judge 
I accept the recommendation and set aside 
the conviction of the petitioner. 

D.S./e.K. Conviction set aside. 
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Addison and Abdul Rashid, JJ. 

Natkn Ram —Plaintiff—Appellant. 

V. 

Mnla and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 1778 of 1935, Decided 
on l7th March 1936, from decree of Dist. 
Judge, Gurdaspur, D/- 24th June 1935. 

Specific Relief Act (1877), S. 42 - Suit in 

respect of rights arising out of contract 
affecting only pecuniary relationship— S. 42 
held not applicable. 

A suit for a declaration that the defendant 
would be liable to contribute to the plaintiff all 
moneys which the plaintiff as the defendant’s 
surety would be liable to pay does not come 
under S. 42 as it affects only the pecuniary rela¬ 
tionship between the parties to the contract: AIR 
19X5 Mad 584 and AIR 1930 Bom 33^, Reh on' 
AIR 1922 Pat 432, Applied. [P 25 C 2] 

Mehr Chand Makajan —for Appellant. 

Mela Ram —for Respondents. 

Abdal Rashid, J. —Nathu Ram, plaintiff, 
Zorawar, defendant 1, and Mula, defendant 


2 , executed two entries in the bahi of defen. 
dants 3 to 6, on 17th June 1929 and 29th 
June 1929 respectively. On the basis of 
these entries defendants 3 to 6 instituted 
a suit against the plaintiff and defendants! 
and 2. A decree was passed in favour of 
defendants 3 to 6 on 14th December 1932, 
for a sum of about Rs. 7,000. On 23rd 
January 1933, Nathu Ram, plaintiff, insti¬ 
tuted the present suit for a declaration to 
the effect that Zorawar and Mula, defen¬ 
dants 1 and 2, were the principal debtors 
of defendants 3 to 6, that the plaintiff was 
simply a surety, and that in case the debt 
was realised from the plaintiff, defendants 
1 and 2 were liable to compensate the 
plaintiff to the extent of the said payment. 
The trial Court decreed the plaintiff’s 
claim. On appeal the learned District 
Judge held that a suit for a declaration 
that the plaintiff was the surety did not 
lie under S. 42, Specific Relief Act. Against 
this decision the plaintiff has preferred a 
second appeal to this Court. 

It was contended by the learned counsel 
for the appellant that by becoming a 
surety the plaintiff became entitled to a 
legal character” within the purview of 
S. 42, Specific Relief Act, and that he was 
entitled to a declaration that he was 
merely a surety and not the principal 
debtor. In our opinion this contention is 
without any force. It was held by a 
Division Bench of the Patna High Court 
in 2 Pat 1,^ that a suit for a declaration 
that the plaintiff would be entitled to con- 
tribution from the defendant if and when 
occasion arose did not fall within S. 42, 
Specific Relief Act. It was further held 
in 39 Mad 80,^ that S. 42, Specific Relief 
Act, was not ordinarily applicable to cases 
where a declaratory relief was sought in 
respect of rights arising out of a contract 
which would affect only the pecuniary 
relationship between the parties to the 
contract. To the same effect is A I R 1930 
Bom 331.^ 

We therefore hold that the learned Dis¬ 
trict Judge rightly dismissed the plaintiff’s 
suit. The appeal, consequently fails and 
is dismissed with costs. 

D.S./e.K. Appeal disinissed. 

1. Tian Sahu v. Mulchand Sahu, AIR 1922 Pat 
432=67 I C 631=2 Pat 1=3 P L T 460. 

2. Rama Krishna Pattar v. Narayana Pattar, 
AIR 1915 Mad 584=26 I C 883 = 39 Mad 
80=27 M L J 634. 

3. Sripat Rao v. Shankar Rao, AIR 1930 Bom 
331=127 I C 330=32 Bom L R 207. 
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Agha Haidab, J. 

Mohijynmad Mi anotho Defen¬ 

dants—Appellants. 

V. 

J.dhh Siinili and another. Plaintiffs and 

another. Defendant— Eespondents. 

Second Appeal No. 234 of 1936, Deci- 
ded on 8th .Time 1936, from f 

Senior Siili-Tndge, Gurdaspur, D,- 2Jtn 

November 1935. 

(a) Custom (Punjabi-Proprietary body- 
Long existence of kacha mosque on site oc¬ 
cupied by non-proprietors—Proprietor of site 
not objecting for many years—Non-proprie¬ 
tors held entitled to convert mosque into 
pacca structure. 

Where a kacha mosque was in long existence on 
a site occupied hy the non-proprietors and the 
mosque was dedicated to worship from a long 
time without any objection by the proprietors of 

the site : . . 

Held: the non-proprietors were entitled to coi^ 

vert the mosque into a pacca i .*2 

1935 All 891, lid. on. IP 28 C IJ 

(b) Evidence Act (1872). S. 167—Finding of 
fact based on legal evidence on record—It is 
binding in second appeal even if inadmissible 
evidence has been admitted. 

Where there is legal evidence on the record in 
support of the finding of fact recorded by the lower 
appellate Court, the finding is binding in second 
appeal even if the lower Court has admitted in¬ 
admissible evidence : 19 Cal 249 (P C), Bel. on. 

[P 27 C 2] 

Mohsin Shah—ioi' Appellants. 

Mehr Chand Mahajaii and Eatan Lai 
Chatcla —for Respondents. 

Judgment.—This appeal arises out of a 
suit for a perpetual injunction^ restraining 
the defendants from using the site indicated 
in the plan attached to the plaint for the 
purpose of building a mosque and also for 
possession of a certain area indicated in 
the plaint which has been enclosed by 
walls and on which the defendants intend 
to build a mosque. There was a further 
claim for a sum of Rs. 20. the price of a 
certain tree which was standing on the 
site in dispute and which it was alleged 
had been cut down by the defendants. 
The plaintiffs arecertain proprietors of the 
village and their case is that the site in 
dispute had been occupied by Bagh and 
Buta and on their death it came into the 
possession of one Mangtu who died 4 or 5 
years ago and on his death it reverted to 
the proprietors. The plaintiffs further 
allege that there was a kotha on the site 
which was burnt down by them about 
years ago and that the defendants are now 
raising certain walls and intend to build a 
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mosque on the site of the^ old kotha. The 
case for the defendants is that there had 
been a kacha mosque on the site in dis¬ 
pute and all that they intended to do was 
to convert it into a pacca building. 

The trial Court dismissed the plaintiffs’ 
suit holding that, although defendants 1 
and 2 were not the owners of the site, 
they had been making use of the mosque 
which had existed for a long time and 
that it was too late for the plaintiffs to 
raise any objection. The plaintiffs went 
up in appeal. The lower appellate Court 
held that there was a kacha mosque on 
the disputed site but the defendants had 
no right .to convert it into a pacca build¬ 
ing. It accordingly held ^that the defen¬ 
dants can use the land in dispute as a place 
for offering prayers by maintaining only a 
kacha mosque on it. The plaintiffs were, 
therefore, granted an injunction restraining 
the defendants from making any use of 
the site alif, sin swad and to6 excepting a 
portion 23 ft. X 35 ft. towards the north¬ 
west of the area. This portion the defen- 
dants were allowed to use as a place for 
offering prayers and they were given liberty 
to maintain a kacha mosque thereon. The 
claim regai’ding the price of the tree was 
rejected. The plaintiffs’ suit for possession 
of the portion alif, be, jim and dal was 
dismissed. The defendants have come up 
to this Court in second appeal and the 
plaintiffs have filed cross-objections. The 
sole question argued on behalf of the ap¬ 
pellants was that the lower appellate 
Court, having recorded a finding of fact 
that there was a kacha mosque on the site 
in dispute, its decision was wrong in so far 
as it gave an injunction to the plaintiffs 
restraining the defendants from convert¬ 
ing the kacha mosque into a pacca 
mosque. The lower appellate Court has 
referred to two authorities of the Pun¬ 
jab Chief Court. In 19 P R 1904,^ the 
finding of the Divisional Judge was that 
the evidence was not sufficient to show 
that there was a regular mosque at the 
spot. The learned Judges rightly pointed 
out that the defendants, who were kamins, 
and as such held land from the proprietary 
body, were not competent to build a mos¬ 
que without the consent of the proprietors. 
This case therefore has no application. In 
the same way 108 P W R 1918^ is 
inapplicable. In that case a takyadar 

1. Kalu V. Wasawa Singh, (1904) 19 P R 1904. 

2. Sawiin v. Mehr Din, AIR 1918 Lah 117—45 
I C 963=108 P W R 1918. 
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attempted to convert a thara on which 
some Muhammadans had been saying their 
prayers into a mosque. This he was not 
allowed to do as the land had been given 
to him with the primary object of main¬ 
taining a takya only. 

In the present case the lower appellate 
Court has recorded a clear finding that 
after 1865 the mosque came into existence 
on a portion of site occupied by non-pro- 
prietors and was dedicated very many 
years ago as a place of worship. It arrived 
at the conclusion that there was a mosque 
in the village on the place marked alif, be, 
jim and dal in the plan Ex. D/1, and that 
the proprietors could not be allowed, in 
Tiew of the use to which the land had 
been put for many years without any 
•objection on their part, to contend that 
the defendants are not entitled to use the 
same as a mosque. It accordingly came to 
the conclusion that the defendants are 
-entitled to an area of 35 ft. x 23 ft. for 
the purpose of offering their devotions. 
"While holding that the place was more 
than a mere prayer thara, he went on to 
•say that there was no mosque in the very 
strict sense of the term. I have given my 
careful consideration to this unsatisfac¬ 
torily worded sentence and have come to 
the conclusion that what the Judge really 
meant was that the building had not the 
shape which tradition associates with an 
ordinary mosque. This is made clear by 
the operative portion of the judgment in 
w^hich he held that the defendants can 
only be allowed to use the area referred 
to above as a place for offering prayers 
and as a kacha mosque but not for erect- 
ing a pacca structure thereon. Beading 
the judgment as a whole there cannot be 
any doubt that after a consideration of 
the evidence on the record the learned 
Judge came to the conclusion that there 
was a kacha mosque on the site in dispute 
though the appearance of that mosque 
was not the same as that of an ordinary 
mosque and that the origin of the mosque 
must be taken to have been a lawful one 
and the proprietary body never raised any 
objection to it for a long period of time. 

Mr. Mehr Chand Mahajan, counsel for 
the respondents, has assailed the finding 
of fact recorded by the lower appellate 
Court on the ground that the deposition of 
Amir Hussain, dated 18th August 1914, 
and the judgment of the Munsif bearing 
the same date were inadmissible in evi- 
dence and that the Court below was not 


justified in referring to them. So far as 
the statement of Amir Hussain is concern, 
ed, I do not think that it was admissible 
in evidence. The judgment however stands 
on a different footing. The suit was no 
doubt for the recovery of a sum of Es. 55, 
but in the course of the judgment the learn¬ 
ed Munsif, while giving the history of the 
case, referred to a certain mosque in the 
village. According to the evidence on the 
record there is no other mosque in the vil- 
lage except the mosque in dispute. There¬ 
fore the judgment is admissible inevidence, 
at any rate, under the provisions of Ss. 9 
and 11, Evidence Act. Mr. Mehr Chand 
Mahajan has argued on the authority of 
2 Lah 271,^ 8 Lah 651^ and other cases 
that a finding based upon inadmissible 
evidence is vitiated because it is impossi¬ 
ble to divine how far the mind of the 
lower appellate Court was influenced by a 
piece of evidence which was inadmissible 
under the law. This objection of course, 
in view of what has been stated above, 
would apply to the evidence of Amir 
Hussain only which, so far as I can see, is 
not admissible in evidence under any pro¬ 
vision of the Evidence Act. I have once 
again studied 19 Cal 249^ carefully and 
have not been able to trace any reference 
to this high authority either in 2 Lah 
271^ or in 8 Lah 651.^ 

In that case their Lordships of the 
Privy Council, while dealing with the find- 
ing of fact in a second appeal, observed) 
that it has now been conclusively settled! 
that the third Court cannot entertain an! 
appeal upon any question as to the sound-1 
ness of findings of fact by the second Court, 
and that if there is evidence to be consi¬ 
dered the decision of the second Court, 
however unsatisfactory it might be, if' 
examined, must stand final. This authorityl 
has for many years been considered by 
the Allahabad High Court to mean that 
so long as there is legal evidence on the 
record in support of the finding of fact 
recorded by the lower appellate Court the 
finding would be binding in second appeal. 

In this connexion the provisions of S. 167, 
Evidence Act, are worthy of note. In 
order, however, to avoid the necessity of 
remand I allowed the parties to refer to 

3. Balwant Singh v. Baldeo Singh, AIR 1921 

Lah 119=64 I C 929=2 Lah 271. 

4. Lajpat Rai v. Faiz Ahmed, AIR 1927 Lah 

448=103 I C 889=8 Lah 651=29 P L R 74. 

5. Ramratan Sukal v. Naudu, (1892} 19 Cal 249 

=19 I A 1 (P C). 
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the evidence of ^vitnesses relied upon by 
the lo^ver appellate Court. In fact the 
parties confined themselves to this e\i- 
dence only. The evidence of Sultan All, 
I). W. 1, and Devi Singh, D. W. 2, and 
the statement of Labh Singh clearly indi¬ 
cate that there was a mosque of a some¬ 
what crude type on the spot. I am, there- 
fore, satisfied in my mind, on a perusal of 
the evidence indicated above, that there 
was a kacha mosque on the site in dispute. 
This being established, the recent decision 
of the, Allahabad High Court, reported in 
AIR 1935 All 891,® applies with full force, 
and there cannot be any doubt that the 
defendants were entitled to improve the 
existing mosque by converting it into a 
pacca structure. 

The standards of comfort vary from 
time to time and houses which were^ good 
enough for our ancestors are considered 
unfit for human habitation by the present 
generation. In the same manner places 
of worship consisting of kacha walls and 
rude materials are being every day re¬ 
placed by more imposing and substantial 
buildings which, while pleasing to the eye, 
also protect the worshippers from incle¬ 
mencies of weather all the year round. 
I, therefore, allow the appeal and modify 
the decree of the lower appellate Court to 
this extent: that the injunction asked for 
and partially granted by the lower appel¬ 
late Court shall be vacated and the defen¬ 
dants shall be allowed to convert the 
kacha mosque into a pacca one. The 
appellants shall get their costs of this 
appeal. The objections of the respondents 
fail and are hereby dismissed ^Yith costs. 
In case the respondents desire to file an 
appeal against this judgment under the 
Letters Patent, I grant them permission 
to do so. 

d.s./r.k. _ Appeal allowed, 

6. Miru V. Eamgopal, AIR 1935 All 891=156 
I C 942=1935 A L J 1269. 
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Tek Chand, J. 

(Firm) Joirahir Singh-Sunder Singh — 
Plaintiff—Petitioner. 

V. 

Flaming Shaw & Co., Ltd., Amritsar 
—Defendant—Opposite Party. 

Civil Revn. No. 252 of 1936, Decided on 
29th May 1935, from order of Sub-Judge, 
First Class, Amritsar, D/- 16th March 
1936. 


Civil P. C. (1908). O. 11, R. 1-Order de¬ 
clining to re-issue interrogatories — High 
Court cannot interfere under S. 44, Punjab 
Courts Act but can do so under S. 107, 
Government of India Act (1919). 

Under S. 44, Punjab Courts Act, High Court 
has no jurisdiction to entertain an application for 
revision from an interlocutory order declining to 
rc-issuc interrogatories but as the High Court’s 
powers under S. 107, Government of India Act are 
not merely administrative but also judicial, it 
can interfere to prevent injustice where the lower 
Court in an interlocutary order ^««Sly declines 
to re-issue interrogatories : A J R 1933 Lah 259, 

A I B 1936 Lah 140 and A I B 1924 Lah 425 

[P28C2;P29C1I 

Dev Raj Sawhney —for Petitioner. 

Norman Fdmunds—hx Opposite Party. 

Order —This is a petition under S. 44, 

Punjab Courts Act, andS. 107, Government 
of India Act (1919) for revision of the order 
of the Subordinate Judge, 1st Class, Amrit¬ 
sar, dated 16th March 1936, declining to 

re-issue interrogatories for the examination 
of a witness named Sham Singh at Penang. 

The relevant facts are that issues in the 
suit were framed on 22nd May 1935, when 

the parties were ordered to file ^j^ts ^ 
witnesses on 29th May. The plaintiff 

complied with this order, and m the list 

of witnesses mentioned one Sham bingn, 
resident of Penang, and prayed that inter¬ 
rogatories be issued for his examination. 
The Court granted the prayer, and the 
interrogatories were filed by the plaiutin 
on 18th June 1935, when they were hand¬ 
ed to counsel for the defendant for filing 
the cross-interrogatories. This was done 
on 27th June 1935, when the plaintiff 
was directed to deposit £ 5 for the expenses 
of the commission. In accordance with 
this order, the plaintiff deposited £ 5 on 
the date fixed and the interrogatories were 
actually issued on 24th July 1935 wi^out 
any objection by the defendant. They 
vvere however returned with the remark 
that the expenses would be § 48.50, which 
is about Es. 75 in Indian currency. The 
return was laid down before the Court on 
16th March 1936 when the plaintiff ex¬ 
pressed his willingness to makq good the 
deficiency, but the Court rejected the 
application and declined to re-issue the 
interrogatories on the ground that it would 
delay the disposal of the suit. It may be 
noted that the case had been fixed for 
recoi'ding the plaintiff s oral evidence in 

Court on 7th and 8th July. 

A preliminary objection has been raised! 

that this Court has no jurisdiction to inter-, 
fere with an interlocutory order of thisj 
kind under S. 44. Punjab Courts Act, or. 
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S. 107, Government of India Act. The 
objection is well-founded so far as S. 44 is 
concerned: 5 Lah 288;^ but it has been 
decided by this Court in several cases that 
|this Court’s powers under S. 107, Govern, 
iment of India Act, 1919, are not merely 
administrative but are also judicial, and 
that the Court can interfere under that 
section to prevent injustice in appropriate 
cases: see inter alia 144 I C SIS'"^ and 
AIR 1936 Lah 140.^ It may be noted 
that the judicial powers of the High Court 
under S. 107 have been taken away under 
the Government of India Act, 1935, 
(S. 224), but this portion of the new Gov¬ 
ernment of India Act has not yet come 
into force. S. 107 of the Act of 1919 can 
therefore be applied in appropriate cases. 
As I have already stated, no objection was 
raised to the issue of the interrogatories 
in July 1935, and the interrogatories had 
actually issued. The plaintiff was required 
to deposit £ 5 for the expenses, which he 
had done within the time fixed. It was 
discovered later that the amount necessary 
for the execution of the commission was 
short by about Rs. 10. It is obvious that 
the plaintiff was not in any way responsi. 
ble for the delay. Further, it seems to me 
that if the Court had issued the interro¬ 
gatories on 16th March 1936, they would 
in all probability have been received back 
after compliance by the 7th July when 
the rest of the plaintiffs’ evidence was to 
be heard in Court. In that event there 
would have been no delay in the disposal 
of the suit. In the peculiar circumstances 
of the case, I am constrained to hold that 
the order of the lower Court was wholly 
wrong, and that in order to avoid a possi- 
ble remand of the appeal from the final 
decree, it is necessary in the interests of 
justice that I should interfere at this stage. 

I accept the petition, set aside the order 
of the lower Court and remand the case, 
with the direction that the interrogatories 
for the examination of this witness be 
sent without delay. Both counsel have 
been directed to cause their respective 
clients to be present in the Court of Lala 
Sardari Lai, Subordinate Judge, on 8th 
June 1936, when the plaintiff will deposit 

1. Lalchand Mangal Sen v.BeharilalMehrchand. 

AIR 1924 Lah 425=84 I 0 259=5 Lah 288 
=6 L L J 558 (F B). 

2. Ganesh Das Shankar Lai v. Asa Nand Radhe- 
sham, AIR 1933 Lah 259=144 I C 515=34 
PLR781. 

3. Barkat Ram v. Suggar Electric Stores, Ludhi¬ 
ana, AIR 1936 Lah 140=16110 518. 
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Rs. 25 to meet the additional expenditure. 
An effort should be made to have the 
letter of request sent by “air mail”, at the 
expense of the plaintiff and the Penang 
authorities should be requested to return 
the papers also by “air mail”. If the 
plaintiff fails to appear before the Sub¬ 
ordinate Judge on the 8th June, or to 
deposit the amount mentioned above, the 
interrogatories shall not issue. The De. 
puty Registrar will take steps to have the 
records transmitted forthwith. 

D.s./r.K. Petition accepted. 
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Agha Haidar, J. 

Jalal Din and another — Plaintiffs — 
Appellants. 

V. 

Sant Ram and oi/icrs—Defendants— 
Respondents. 

Second Appeal No. 2298 of 1935, De¬ 
cided on 28th April 1936, form decree of 
Senior Sub-Judge, Amritsar, D/. 28th 
August 1935. 

(a) Civil P. C. (1908), S. 151-Execution 
proceedings—Formal order, with consent of 
parties, releasing portion of properly from 
attachment—On application by decree-holder 
decree executed against whole property with¬ 
out excepting portion ordered to be exemp¬ 
ted—Further proceedings after order held 
not under S. 47, but results of fraud—Court 
can under inherent power restore property 
wrongfully attached. 

In execution proceedings a formal order was 
passed with the consent of the parties releasing 
certain portion of porperty from attachment. Id 
further proceedings in the collectorate the col¬ 
lector, on application by the decree-holder, exe¬ 
cuted the decree by leasing out the whole property 
without excepting the portion ordered to be ex¬ 
empt from attachment: 

Held : that the order being the consent order 
was final and not appealable. Hence the portion 
ordered to be exempt from attachment finally 
and completely passed out of the ambit of exe¬ 
cution proceedings and therefore the proceedings 
after the order could not be held to be those under 
S. 47, Civil P. C., in respect of the portion exempt 
from attachment. They were the results of fraud 
perpetrated by the decree-holder, and the Court 
could restore the property wrongfully attached in 
exercise of its inherent powers under S. 151. 

[P 31 C 2] 

(b) Execution Sale — Purchaser’s title— 
Some portion released from attachment— 
Judgment-debtor ceases to be so with respect 
to that property — Auction purchaser pur¬ 
chasing it cannot resist judgment-debtor’s 
claim in respect of it. 

There is no guarantee that the auction-pur¬ 
chaser’s title is perfect and unassailable. He 
merely obtains the right, title and interest of the 
judgment-debtor. So, where by a formal order of 
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the Court certain portion of the property is reloas- 
. d from execution, the judgment-debtor ceases to 
i .• the judgment-debtor in respect of the portion 
.irdriX'd to bo exempt from execution and therefore 
the auction-purchaser cannot resist the claim^ of 
tlio judgment-debtor in respect of the portion 
which could not be sold in execution of decree but 
which he purchases at auction. His position, in 
respect of that portion, is merely that of a trespas¬ 
ser ; 13 Bom 31, llcl. on. D’ 3‘2 C 1] 

//. /. .1/i Khan—iox Appellants. 

Shaviair Chand and Qahid Chand 
for Respondents. 

Judgment.—This is an appeal by two 
unfortunate plaintiffs, who have been 
victimised by Santa Ram, decree-holder 
fD. 4 ). It arises in the following way: 
Sant Ram obtained a decree for a sum of 
Rs. 13,648-2-3 and costs in the Court of 
the Senior Subordinate Judge, Gurdaspur. 
That decree was transferred to the Dis¬ 
trict Judge, Amritsar, who sent it to the 
Court of Chaudhri Niainat Khan, Senior 
Subordinate Judge, on the 2nd July 1927, 
for execution. The original judgment-debtor 
was Hakim Khan, the father of the present 
plaintiffs and defendants!, 2 and 3. Hakim 
Khan died and was succeeded by his sons 
as his legal representatives. Certain lands 
were attached in execution of the decree. 
LalDinandJalalDin, the present plain, 
tiffs, raised objection that 2/5ths of the 
land belonged to them as it was their self- 
acquired property and therefore execution 
could not proceed against this fractional 
share in the decree against their father. 
On the 9th July 1928 Mr. Balmokand 
Bhatia, pleader for the decree-holder, 
admitted that that 2/5th share of the total 
area of land consisting of 174 kanals 16 
marlas of land which had been attached 
belonged to Jalal Din and Lai Din and he 
definitely agreed to release that portion of 
the attached land. Accordingly on the 
same date Mr. Zutshi, the then Subordi- 
nate Judge, formally released the 2/5th 
share of the land and made an order to 
this effect. He then asked the Collector 
if he wished to proceed under S. 72, Civil 
P. C., in respect of rest of the land. 

On the 19th October 1928 Mr. Zutshi 
stayed execution of the decree as a declara¬ 
tory suit had been brought in respect of 
the property by some third parties. With 
the rest of the proceedings we are not 
concerned. The file was consigned to the 
record room and the decree-holder was 
directed to commence proceedings from 
that stage after the declaratory suit had 
been decided. On the 5th August 1931, 
the decree-holder, through the same 


pleader, Mr. Balmokand Bhatia, made an 
application to the Subordinate Judge for 
the execution of his decree and asked that 
the case may he sent to the Collector for 
further proceedings. On the 7th December 

1932 the Collector leased out the whole 
land without excepting the 2/5th share 
which had been specifically released in 
favour of the present plaintiffs, Lai Din 
and Jalal Din, by the Subordinate Judge 
under his order dated the 9th July 1928. 
One Hardas Singh, defendant 5 in the 
present case, became the lessee for twenty 
years for a sum of Rs. 4,500 of the whole, 
area. On the 11th April 1933 Lai Din 
and Jalal Din made an application before 
the Senior Subordinate Judge that the, 
decree-holder Santa Ram had their 2/5tli 
share in the land leased out in spite of the. 
fact that it had been released by the 
Court from the process of execution with 
the consent of the decree-holder. The 
application is curiously worded. It pur¬ 
ports to have been made under Ss. 47, 60 
and 151, Civil P. C. On the 2nd October 

1933 the Senior Subordinate Judge, Mr. 
Indar Singh, found that it had been for¬ 
mally admitted by the decree-holder that 
2/5th of the land had been released, but, 
as the lease had been granted in execution 
of the decree to Hardas Singh and the 
decree had been satisfied, the application 
under S. 47, Civil P. C., was notentertain- 
able and was time-barred. He further 
held that Hardas Singh was a bona fide 
purchaser and therefore restitution could 
not be ordered against him. In the con¬ 
cluding portion of his judgment Mr. Indar 
Singh observed 

that the decree-holder should not have proceeded 
against the entire property when he fully knew 
that part, viz. 2-5th, had been released long be¬ 
fore he applied against the judgment-debtors’ land 
and that the judgment-debtors can pursue the 
remedy open to them. 

With this very mild disapprobation of 
the thoroughly dishonest conduct of tho 
decree-holder the learned Senior Subordi¬ 
nate Judge, Mr. Indar Singh, dismissed this 
application. Thereupon on 15th January 
1934, Lai Din and Jalal Din brought the pre¬ 
sent suit for a declaration that 2/6ths of tho 
land measuring 174 kanals 16 marlas was 
not liable to be leased out to Hardas 
Singh, defendant 5, in execution of the 
decree in favour of defendant 4. The trial 
Court decreed the plaintiffs’ suit. On ap¬ 
peal the learned Senior Subordinate Judge 
held that Sardar Indar Singh was in error 
in holding that the decree had already 
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been satisfied and that consequently no 
application under S. 47, Civil P. C., could 
be entertained inasmuch as the land had 
been farmed out for a sum of Rs. 4,500 
only and the rest of the decretal amount 
still remained due. He further held that 
the proper remedy of the present plaintiffs 
was to prefer an appeal against the order 
of the Senior Subordinate Judge, Mr. Indar 
Singh, dated 2nd October 1933. He was 
definitely of opinion that Sant Ram’s 
action in proceeding against the released 
portion belonging to Lai Din and Jalal 
Din is not only open to serious objection 
but might perhaps amount to criminal 
concealment of the real facts which may 
render him liable to prosecution. He also 
observed that the plaintiffs had been 
misled into bringing the present suit in 
consequence of the suggestion thrown out 
by the learned Senior Subordinate Judge, 
Mr. Indar Singh, in the concluding portion 
of his judgment. In conclusion the learned 
Judge added that he had every sympathy 
with the plaintiffs who appeared to have 
been defrauded by Sant Ram but that 
sympathy should not in any way result in 
coming to a conclusion which is contrary 
to law. He accordingly allowed the appeal 
and dismissed the plaintiffs’ suit. 

The plaintiff has come up in second 
appeal to this Court. He has also filed an 
appeal against the order of the Senior 
Subordinate Judge, Sardar Indar Singh, 
dated 2nd October 1933. This appeal hav¬ 
ing been filed beyond the period of limita- 
tion an affidavit has been put in this 
Court affirming that the appellant had 
been misled by the order of the Senior 
Subordinate Judge and had sought his 
remedy by filing a regular suit, that he 
succeeded in the trial Court but the lower 
appellate Court dismissed his suit holding 
that it was not maintainable. Hence the 
delay in presenting the appeal. In my 
opinion the appeal against the order of the 
Senior Subordinate Judge dated 28th 
August 1935 must succeed. In the applica- 
tion of Lai Din and Jalal Din dated 11th 
April 1933 although there is a reference to 
S. 47, Civil P. G., in my opinion it was 
really an application under S. 151, Civil 
P. G., and the Court could take steps 
under its inherent powers in order to pro- 
mote the cause of justice and equity. 

The reasoning of the lower appellate 
Court is erroneous. When on 9th July 
1928 Mr. Balmokand Bhatia, counsel for 


the decree-holder, admitted that the 
2/5th share, which Lai Din and Jalal Din 
plaintiffs claimed as their private and 
exclusive property, should be released and 
the Court made an order releasing the 
property from the process of execution, 
the matter passed completely out of tho 
ambit of execution proceedings. The most 
effective decree of a Court is the one 
w'hich is based upon the consent of the 
parties. That it is so, can readily be 
gathered from the principle underlying 
S. 96 (3), Civil P. C., according to which 
no appeal lies against a consent decree. 
This is exactly what took place in the pre-, 
sent case and therefore the execution pro¬ 
ceedings which were carried on in the 
collectorate could have nothing to do with 
the fractional share which had been defi¬ 
nitely protected by the order of the Court, 
which had become final. This fact was 
not kept clearly in mind by the learned. 
Senior Subordinate Judge who treated the! 
subsequent proceedings as if they had been 
proceedings in execution, discharge and 
satisfaction of the decree, from the opera¬ 
tion of which the 2/5th share belonging to 
the plaintiffs was not immune. 

This being my view, it follows, as a 
matter of course, that the rest of the pro¬ 
ceedings after the order of 9th July 1928 
were the result of fraud perpetrated by the 
decree-holder Sant Ram, defendant 4, both 
upon the present plaintiffs as well as upon 
the Court. The present plaintiffs, who as 
the legal representatives of their father 
Hakim Khan, were the judgment-debtors 
could not possibly suspect that the decree, 
holder Sant Ram through an abuse of the 
process of the Court had been proceeding 
against their property which had already 
been placed beyond the reach of the pro- 
cess of execution by the order of the 
Court. They were undoubtedly the legal 
representatives of Hakim Khan in respect 
of that portion to which they laid no 
claim. The proceedings taken by the 
decree-holder in which he dishonestly 
made use of the machinery of the Court 
were nothing short of an act of spoliation 
and could not defeat the plaintiffs’ right. 
As already stated, after the order dated 
9th July 1928 passed by Mr. Zutshi there 
were no proceedings under S. 47, Civil 
P. C., in respect of this share and there- 
fore if the plaintiffs had been deprived of 
their property in the manner detailed 
above, surely the law should come to their’ 
help and restore the property to them. 
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‘\s rG^O-ri-ls the position of Hardiis Singh 
(h'feinlant o, he is an auction-purcliaser no 
clouht. No one guarantees a perfect and 
unassailable title to the auction-purchaser, 
who merely obtains the right, title and 
interest of the juclgment-debtor. By the 

U-aer dated 9th July 1928 the present 

plaintiffs ceased to be judgment-debtors in 
respect of the 2/5th share which was held 
to be their exclusive property. They re¬ 
mained judgment-debtors only for the 
purpose of execution proceedings in res- 
pect of the property which, as legal re¬ 
presentatives of their father, had devolved 
upon them. Therefore the auction-pur¬ 
chaser cannot resist the claim of the 
plaintiffs in respect of the property which 
could not be sold in execution of the 
decree but which he had purchased at 
auction. His position is merely that of a 
trespasser so far as the 2/5th share of the 
plaintiffs is concerned and there does not 
appear to be any reason why the property 
should not be restored to the rightful 
owner. The point raised in the present 
appeal is one of first impression, though 
there is authority in support of the view 

which I have taken in 13 Bom 34.‘ No 
authority has been cited to the contrary. 
I therefore allow the appeal and, setting 
aside the decree of the lower appellate 
Court, restore that of the trial Court 
decreeing the plaintiffs’ claim. The plain¬ 
tiffs shall get their costs throughout. 

D.S./r.k. Appeal allowed. 

1. Shiv Ram Chiutaman v. Jivu, (1889) 13 Bom 
34. 
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Tek Chand, J. 

Earn Pariap—Defendant—Appellant. 

V. 

Kishen Sinuh, Plaintiff and another, 
Defendant—Respondents. 

Second Appeal No. 262 of 1936, Decided 
on 8th May 1936, from decree of Dist. 
Judge, Ambala, D/- 26th November 1935. 

Punjab Pre-emption Act (1 of 1913), S. 15 

—Sub-divisions—Essentials of—For pattis to 
be distinct sub-divisions, they must be dis¬ 
tinct entities, having nothing in common 
between them, each having homogeneity of 
area or descent. 

The fact that the pattis have separate lambar- 
dars for them is not conclusive to decide whether 
they are distinct sub-divisions. The real question 
is whether the pattis are distinct entities, having 
nothing in common between them, each having 
homogeneity of area or descent. So where the 
two pattis of a taraf did not possess any of these 
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essential attributes they could not be distinct sub¬ 
divisions and the right of the proprietor of one 
patti to pre-empt the land in that patti could not 
be superior to that of the proprietor of another 
patti of the taraf : A I R 1914: Lah 335, Disting.\ 
242 PL li 2905, Jppl. [P 33 C 1, 2] 

Af. L. Puri —for Appellant. 

Harnam Singh—ior Respondent (Plain, 
tiff). 

Judgment.—Des Raj, defendant 2, sold 
46 bighas 19 biswas and 3 biswansis of 
land situate in mauza Anandpur Jalbera to 
Ram Partap, defendant 1. Out of the land 
sold 1 bigha 5 biswas is situate in 
Patti Gulab .Singh and the rest in patti 
Gurmukh Singh. Kishen Singh, plaintiff, 
who is a proprietor in patti Gurmukh 
Singh, instituted a suit to pre-empt the 
sale of the land situate in that patti, alleg¬ 
ing that the pattis were distinct “sub- 
divisions” of taraf Jalbera of the village, 
that the plaintiff was a proprietor in patti 
Gurmukh Singh, while the defendant vendee 
owned no land in that patti, but was a pro¬ 
prietor in patti Gulab Singh. He therefore, 
claimed that his right was superior to that of 
the vendee so far as the land in patti Gur¬ 
mukh Singh was concerned, and he claimed 
possession thereof on payment of Rupees 
2,636-10-6, leaving the land in patti Gulab 
Singh to the defendant-vendee. The vendee 
pleaded that patti Gurmukh Singh and patti 
Gulab Singh were not distinct “sub-divi¬ 
sions” of the village within the meaning of 
S. 15, Punjab Pre-emption Act, and as he and 
the plaintiff were both proprietors in taraf 
Jalbera, the plaintiff did not have a supe¬ 
rior right to pre-empt. The Courts below 
have held that the two pattis were distinct 
“sub-divisions” and have passed a decree 
in favour of the plaintiff for possession of 
the land in patti Gurmukh Singh on pay¬ 
ment of Rs. 3,300. On second appeal it 
has been contended on behalf of the vendee 
that the learned District Judge has not 
considered material documentary evidence 
on the record, that he has made certain 
unwarranted assumptions of fact, and that 
on the facts as admitted or proved by the 
documentary evidence on the record, the 
two pattis do not constitute distinct sub¬ 
divisions. 

It appears that the village is divided in¬ 
to two well-defined tarafs, known as taraf 
Anandpur and taraf Jalbera. On this point 
there is no dispute between the parties, 
both of whom are proprietors in taraf 
Jalbera. The plaintiff, however, contends 
that taraf Jalbera is further sub-divided 
into two distinct pattis, patti Gulab Singh 
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and patti Gurmukh Singh, and that these 
two pattis are distinct "sub-divisions.” It 
is no doubt true that in the settlement 
papers, the two pattis are mentioned and 
there are separate lambardars for them. 
But these facts are by no means conclusive 
on the point. The number of lambardars 
appointed in a village, or the sub-division 
thereof, is a matter of administrative con¬ 
venience, depending on a variety of consi- 
derations. In some places a single lambardar 
is considered sufficient for a whole village ; 
in others several lambardars are appointed 
for one sub-division. The real question is 
whether patti Gurmukh Singh and patti 
Gulab Singh are distinct entities, having 
nothing in common between them, each 
having homogeneity of area or descent. 
Now it appears from the revenue papers 
that the tenure in the village is bhaya 
chara and in each patti possession is the 
measure of ownership.” In Ex. D-7, which 
is a copy of the Wajib-ul-arz of the village 
prepared in the settlement of 1917-18, it is 
stated that the shamilat of the pattis is 
under the management of the lambardars, 
who collect the produce and "distribute it 
among all the co-sharers of the village ac- 
cording to their holdings, hasah rasad 
kheivat.” This important document, how¬ 
ever, has been completely ignored by the 
learned District Judge. Counsel for respon¬ 
dent has not been able to explain how this 
-community of interest of all the proprie¬ 
tors of the village in the shamilat of the 
pattis is consistent with their being dis¬ 
tinct sub-divisions. 

Again, we find that the fields of the two 
pattis are intermixed and there is no terri¬ 
torial division on a homogeneous basis. 
Further, it has not been shown that the 
proprietors in each patti are the descen¬ 
dants of one man or transferees from 
them. It seems therefore that these pattis 
do not possess any of the essential attri¬ 
butes of a sub-division, which will make it 
a distinct entity for the purposes of the 
Pre-emption Act. It may be mentioned 
that the patwari has deposed in the wit¬ 
ness-box that the division between the 
fields of the two pattis was on the khet 
bat system and not the chak bat system. 
This statement, however, appears to have 
been challenged on appeal before the Dis- 
"trict Judgb and he sent for the kanungo 
with the relevant papers. He did not 
pursue the inquiry further and contented 
himself with the observation that a cursory 
<examination could not satisfactorily dis- 
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close whether the division into tarafs or 
pattis was on chak bat system or khet bat 
system. There seems to be no reason to 
doubt the patwari’s statement on oath in 
the witness box, especially when the plain¬ 
tiff had ample opportunity to cross-exa¬ 
mine him. The learned District Judge has 
observed that the present case is "on all 
fours" with 60 P R 1914.* But in that case 
it had been found, that each thulla had a 
separate shamilat in which the proprietors 
of the other thulla had no share. The tests 
laid down in that case, as well as in 142 P 
L R 1905,^ and other cases, have not been 
fulfilled, and I am constrained to hold that 
the learned Judges of the Courts below 
were in error in holding that patti Gulab 
Singh and patti Gurmukh Singh were dis¬ 
tinct "sub-divisions” of the village. This 
being so, and both the plaintiff and the 
defendant vendee being admittedly pro¬ 
prietors in taraf Jalbera, the plaintiff’s 
right of pre-emption is not superior to that 
of the vendee. 

I accept the appeal, set aside the judg¬ 
ment and decree of the learned District 
Judge and dismiss the plaintiff’s suit. Hav¬ 
ing regard to all the circumstances. I leave 
the parties to bear their own costs through¬ 
out. 

D.S./r.K. Appeal accepted. 

1. Basawa Singh v. Natha Singh, AIR 1914 Lah 
335 = 23 I 0 151=60 P R 1914. = 128 P L R 
1914. 

2. Sher Singh v. Maluk Singh, (1905) 142 P L R 
1905. 
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Bhide, J. 

ur Din —Plaintiff—Petitioner. 

V. 

Ahman and another —Defendants—Op¬ 
posite Parties. 

Civil Revn. No. 158 of 1936, Decided on 
25th June 1936, from order of Dist. Judge, 
Gujranwala, D/- 24th June 1935. 

Punjab Alienation of Land Act (13 of 
1900), S. 21-A, sub'S. (2)—Consent decree of 
civil Court in contravention of Act is not 
appealable—Revision to High Court only lies 
—High Court is not empowered to take 
action suo motu. 

A consent decree passed by a civil Court in 
contravention of the Act is not appealable and 
revision lies to the High Court, but where the 
Deputy Commissioner, after being informed, does 
not move the High Court under S. 21-A, sub-s. (2) 
of the Act within two months of such informa¬ 
tion, the High Court cannot pass an order suo 
motu: 111 C 3i and 8 P R 1913, Eel. on. 

fP 34 C 1] 
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nhidam Mohyud Din and Abdul Aziz 


—for Petitioner. 

D. Dam La/— for Opposite Parties._ 

Order.—This is a petition for revision 
of an order of the District Judge, Gujran- 
wala, setting aside a decree of a cm! 
Court as being in contravention of the 
Punjab Alienation of Land Act. The order 
was passed under S. 21-A of that Act, but 
it appears that the decree in question was 
a consent-decree and as no appeal lay 
from it, a petition for revision should have 
been made to this Court (vide S. 21-A, 
sub-s. 2 of the Act), This was conceded 
by the learned Government Advocate but 
he merely prayed that the High Court 
may act suo motu in these proceedings 
and pass the same order as was passed 
by the learned District Judge under S. 21.A. 
However, the High Court can only pass 
such an order on being moved by the 
Deputy Commissioner within two months 
of his coming to know of the order sought 
to be set aside. This period of two months 
admittedly expired long ago and there is 
no application made to this Court by the 
Deputy Commissioner. It seems to me 
that this Court has no jurisdiction to take 
any action suo moto in the circumstances. 
The contention of the learned counsel for 
the petitioner that the order passed by 
the learned District Judge was without 
jurisdiction is fully supported by 11 I 0 
34^ and 8 P E 1913^ on which he relied. 
I accept the petition for revision and set 
aside the order of the learned District 
Judge with costs. 

r.w./k.s. Petition accepted. 

1. Katara v. Arjan Singh, (1911) 11 I 0 34=200 
P L R 1911. 

2. Milki V. Bishcn Das, (1913) 8 P R 1913—16 
I C 957=9 P L R 1918. 
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Addison and Abdud Rashid, JJ. 

Dalip Singh —Surety—Appellant. 

V. 

Kishan Chand and others — Respon¬ 
dents. 

Letters Patent Appeal No. 69 of 1936, 
Decided on 2nd June 1936, from order of 
Jai Lai, J., D/- 13th February 1936. 

Surety — Surely bond — Surely supplying 
bond in proceedings lo set aside ex parte de¬ 
cree, undertaking liability to pay amount if 
decreed by Court — Suit compromised — 
Surety beld discharged from liability—Inclu¬ 
sion or exclusion of compromise in surety 
bond is always question of fact. 
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The question whether a compromise was or was 
not excluded by a surety bond is always a ques¬ 
tion of fact. [P 34 0 23 

During the proceedings to set aside an ex parte 
decree, it was ordered, that the defendant should 
furnish security for the amount decreed. A surety 
furnished the necessary bond which provided: 
“I stand surety and agree that if decision is 
given against the defendant, whatever amount is 

found due to the decree-holder I will pay.” The 

suit was ultimately compromised and the plaintiff 
proceeded against the surety for the amount under 
compromise. Surety contended he was discharged 
from his bond as it did not include a compromiser 

Held: that the plaintiff could nob proceed 
against the surety. 34 0 2; P 35 C 1] 

J. B. Agnihotri for Nanak Chand—(or 
Appellant. 

J. L. Kapur—for Respondents, 

Addison, J.— The sole question in this 
appeal under the Letters Patent is whe¬ 
ther the decree can be executed against 
the surety-appellant, Dalip Singh. A 
money decree was passed against Sher 
Singh and others ex parte. Sher Singh 
applied to have this decree set aside and 
an order was made to the effect that it 
would be set aside if security was given 
for payment of the amount decreed. Dalip 
Singh stood surety, the bond being dated 
21st March 1931. It runs as follows: 

I, Pandit Dalip Singh, am a resident of Hansi. 
In the above application for setting aside the ex 
parte decree it has been ordered that the ex parte 
decree be set aside on the defendants furnishing 
security. Accordingly I stand surety for the de¬ 
fendants and agree that if a decision is given 
against the defendants in the above case (atjur 
viukadamn in'azhur khiluf mudn~alaihfim fnisil 
hua) whatever amount is found due to the decree- 
holder, I shall pay. 

It is well established that the question 
whether a compromise was or was not ex¬ 
cluded under the terms of a surety bond is 
a question of fact in each case. A Division 
Bench of the Patna High Court in 11 Pat 
690* had to consider a bond very similar 
to the bond in dispute before us, the terms 
of which were: 

If, God forbid, the suit is decided against the 
defendants and a decree for mesne profits is passed 
in favour of the plaintiffs, the plaintiffs would 
realize the amount of decree for mesne profits from 
the property mentioned in this deed. 

The suit was compromised and the de¬ 
cree-holder took steps to enforce the surety 
bond against the surety in the process of 
execution. The surety objected that by 
reason of the compromise he was dis¬ 
charged from his liability. It was held on 
the construction of the document that the 
liability envisaged by the surety was that 

1. Narsingh Mahton v. Nirpat Singh, AIR IQSll' 
Pat 313=1401 0 664=11 Pat 590. 
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if a decree for mesne profits was passed by 
the Court against the defendants, he would 
be liable for such amount as might be de¬ 
creed up to Es. 500 and therefore that by 
reason of the compromise the surety was 
discharged from liability. The case before 
us is much stronger in that the words used, 
which I have set forth both in English and 
the vernacular, indicate very clearly that 
there had to be a decision of the Court 
against the defendants. This follows from 
the use of the word “faisil.” In this view 
it seems unnecessary to discuss the other 
authorities and it follows that the surety 
was discharged by the compromise bet¬ 
ween the parties, on a proper interpreta¬ 
tion of his contract of suretyship. We 
therefore accept the appeal and set aside 
jthe orders of the Courts below allowing 
execution to proceed against the surety. 
The appellant will have his costs before 
us and before the single Judge but the 
parties will bear their own costs else¬ 
where. 

B.D./r.k. Appeal allowed. 
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Tek Chand and Dalip Singh, JJ. 

Vir Bhan and another — Plaintiffs — 
Appellants. 

V. 

Salig Ravi and others —Defendants— 
Respondents. 

Second Appeal No. 526 of 1934, Decided 
on 7th November 1935, from decree of 
Addl. Dist. Judge, Amritsar, D/- 10th 
July 1933. 

(a) Charge—Document executed to secure 
repayment of loan—Document described as 
zamanatnama—Stamp for mortgage proper 
not used — Condition restricting executant 
from alienating certain property—Meaning 
of such restriction explained — Document, 
held created charge and not mortgage. 

To secure repayment of loan advanced, a docu¬ 
ment was executed which was described as a 
2 amanatnama or a security bond and not as a 
rahannama and was not executed on a proper 
stamp for a mortgage and the only condition 
affecting the interest of the executant was a con¬ 
dition restricting him from alienating certain pro¬ 
perty. It was contended that the condition of 
restriction amounted to a transfer of interest and 
the document should be construed as a mortgage : 

Held : that under the circumstances the in¬ 
strument amounted to create a charge and not a 
mortgage. Moreover the covenant against aliena¬ 
tion may be said to be a covenant divesting the 
executant of a portion of his interest in the pro¬ 
perty in question, but it does not vest that interest 
in any one else. Prom a more general point of 
view, the covenant against alienation did no more 
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than offer an assurance to the person advancing 
tho money that there would bo property available 
for the realization of a simple money decree, in 
the event of his being driven to obtain one. 
Something more than this was required before it 
could fairly bo said that the executant of tho 
document either expressly or impliedly, conferred 
on the mortgagee a right to cause this particular 
property to be sold : 33 Cal 985 and AIR 1917 
All i {t' B), Rcl. on. [P 37 C 1, 2] 

(b) Charge—Subsequent mortgage — Prior¬ 
ity over—Notice of charge should be shown. 

Charge-holders can have no priority over a sub¬ 
sequent mortgagee of the same property, unless tho 
latter is shown to have notice of the prior charge. 

[P 37 C 2] 

Chiranjiva Lai Aggarwal — for Appel¬ 
lants. 

Shamair Chand Qahul Chand — for 
Respondents. 

Tek Chand, J. — On 22nd May 1926, 
Sant Ram and Hari Ram (defendants 1 
and 2) executed a deed in favour of the 
plaintiffs’ firm Vir Bhan Bansi Lai, stat¬ 
ing that they had agreed to raise a loan to 
the extent of Es. 5,000 from the latter, 
that the said amount would be taken by 
means of bundis drawn by them on the 
plaintiffs from time to time and that a 
certain house, situate at Amritsar belong, 
ing to these defendants was to remain 
security for re-payment of the loan. This 
deed was registered on Is^ne ,ia26^. 

On 28th March 1929, the plaintiffs 
instituted a suit for recovery of Rs. 4,900 
alleged to be due on two bundis drawn by 
defendants 1 and 2 on 3rd and 20th April 
1928, in pursuance of the above arrange¬ 
ment, and prayed that the same be 
realized by sale of the house above-men¬ 
tioned. The defendants impleaded were 
the debtors Sant Ram and Hari Ram 
(defendants 1 and 2) and tbeSahukara 
Bank, Limited (defendant 3) who claimed 
to be a mortgagee of the same house, but 
whose priority was denied by the plain¬ 
tiffs. The Bank resisted the suit on the 
plea (l) that the house in question had 
been “ equitably mortgaged ” by defen. 
dants 1 and 2 with the Bank on 28th 
January 1926, i. e., about^Tour' 'months 
before the transaction with the plaintiffs, 
and (2) that the legal mortgage for Ru¬ 
pees 4,000 had been created on the house 
by defendants 1 and 2 in favour of the 
Bank by a formal deed executed and regis¬ 
tered on 27th April 1928, and that, apart 
from the equitable mortgage above-men¬ 
tioned, this legal mortgage had priority 
over the transaction relied on by the 
plaintiffs which created merely a charge 
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and nofe a mortgage on the house as 
alleged hy the plaintiffs. The trial Judge 
upheld these pleas and passed a. P^ehmi- 

nary decree in favour of the plaintiffs for 

Bs. 4,000 against defendants 1 and 2 with 
costs, recoverable from the house, subject 
to tlie Bank's mortgage and dismissed the 
suit against the Bank with costs. This 
decree was affirmed on appeal hy the Ad¬ 
ditional District Judge. The plaintiffs 
liave preferred a second appeal to this 

Court. 

The first question to bo decided is whe- 
[her the defendant Bank can rely upon 
the " cquital)le mortgage ” effected on 
28th January 1926. The case for the Bank 
is that on tliat date defendants 1 and 2 
borrowed from the Bank Rs. 3,000 on a 
promissory note, and as a collateral secu¬ 
rity for its repayment deposited the title- 
deeds of the house with the Bank. On 
the same day a memorandum, Ex. D-8, 
passed from defendants 1 and 2 to the 
Bank. The plaintiffs contended that the 
document Ex. D-8 was not genuine, that 
the title-deeds were not deposited and 
that no “ equitable mortgage ” had been 
created as alleged by the defendants. 
They further pleaded that the document 
Ex. D-8, if at all proved to be genuine, 
required registration. The Courts below 
have concurrently found for the Bank on 
all these points. They have held that the 
memorandum,Ex. D.8 was genuine, that the 
title-deeds were in fact deposited with the 
Bank as collateral security for repayment 
of the loan raised on that date, and that 
the memorandum did not require to be 
compulsorily registered. The first two are 
findings of fact which cannot be challenged 
on second appeal and, therefore, the 
learned counsel for the appellants has 
confined himself to the point of registra¬ 
tion. He contended that the document 
Ex. D-8 did not merely contain a recital 
of a completed past transaction, but that 
it was executed contemporaneously with 
the taking of the money and the deposit of 
the title-deeds, and was the sole reposi¬ 
tory of the terras of the contract between 
the first two defendants and the Bank and, 
therefore, it was inadmissible in evidence 
without registration. I do not, however, 
think it necessary to go into this point, as 
from an examination of the Bank’s own 
accounts, it is clear that the equitable 
mortgage, even if it was validly created on 
28th January 1926, had ceased to exist on 
27th April 1928, when a regular mort- 
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gage-deed was effected by defendants 1 
and 2 in favour of the defendant Bank for 
Es. 4,000 and a formal deed (Ex. D-l-A) 
was executed and registered. The account 
shows that on 28th January 1926, Rupees 
3,000 had been advanced to defendants 1 
and 2 on a demand promissory note. After 
some repayments and further advances, 
the sum of Rs. 1,204 was due in April 
1928, which was paid off on 27th of that 
month and the account closed. 

On that date, as already stated, a regu- 
lar mortgage-deed was executed in respect 
of the same house by defendants 1 and 2 
in favour of the Bank for Rs. 4,000. In 
this deed it was expressly stated that 
there was no mortgage or charge or other 
encumbrance existing on the house at that 
time. There is no mention in the deed 
that there was any debt due by the mort¬ 
gagors to the Bank on an earlier account 
which partially formed the consideration 
for the mortgage-deed. On the other 
hand, it was clearly recited that the en¬ 
tire mortgage money, i. e., Rs. 4,000 would 
be paid in cash by the mortgagee to the 
mortgagors before the Sub-Registrar. The 
document was duly presented before the 
Sub-Registrar on the same day, and in his 
presence, the sum of Rs. 4,000 was paid 
in currency notes by the Manager of the 
Bank to defendants 1 and 2. There is, 
therefore, no doubt that the account un¬ 
der the equitable mortgage had been 
cleared off before the regular mortgage- 
deed was executed, and in this view of the 
case no question of the merger of the 
“ equitable ” into the “ legal " mortgage 
arises. Consequently, the Bank cannot 
rely upon the alleged equitable mortgage 
as giving it priority over the plaintiffs’ 
transaction. On this finding, the com¬ 
petition is between the transaction evi¬ 
denced by the plaintiffs’ registered deed, 
Ex. P-1, dated 22nd May 1926, and the 

regular mortgage in favour of the defen¬ 
dant Bank dated 29th April 1928, (Ex. D. 
1 . A). It will be seen that the plaintiffs’ 
deed is earlier in date, but its priority de¬ 
pends upon the determination of the real 
nature of the transaction embodied in it. 
If it is found to be a mortgage, there is 
no question that it will take precedence 
over the subsequent mortgage in favour of 
the Bank. If, however, it merely created 
a " charge,” it can take priority only if 
the Bank had notice of it. 

The Courts below have held it to be a 
‘charge’ and not a mortgage, and after 
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examining the document and hearing argu. 
ments, I am of opinion that this finding 
*is correct. In the first place, we hold 
jthat the document is described as a 
jzamanatnama or security bond and not a 
jrahnnama or a mortgage-deed. Secondly, 
it was not stamped as a mortgage-deed, 
but bears a stamp of Rs. 5 only. Thirdly, 
there are no words in the body of the 
deed from which it may be inferred that 
there was transfer of an interest in the 
house by the executants to the plaintiffs. 
It was merely recited that the executants 
were in need of Rs. 5,000 for carrying on 
their business, that they had entered into 
an agreement with the plaintiffs for an 
advance of the sum of Rs. 5,000 for this pur¬ 
pose, which would be paid by means of bun. 
dis drawn by the executants on the plain- 
tifts’ firm, from time to time, and that 
till the discharge of these hundis, the house 
in question would remain security with 
the plaintiffs. It was also stated that the 
house was free from any charge or encum¬ 
brance, and that until re.payment in full 
of the amount which might be advanced 
by the plaihtift’s, the executants would not 
have the right to alienate the property in 
any way, and that if it was discovered 
that the house was already encumbered 
or in contravention of the stipulation to 
the contrary, the executants alienated 
the house, they would be liable criminally 
and such alienation would be invalid. 

The learned counsel for the appellants, 
|While admitting that there is no express 
transfer of interest in the house, urged 
that the covenant restricting the execut- 
■ants’ right to alienate the property indi¬ 
cates that there was a transfer of interest 
'in the house and consequently the transac¬ 
tion must be held to be a mortgage and 
mot a charge. In my opinion, this conten¬ 
tion is without force. It will, I think, be 
sufficient to refer to 33 Cal 985:^ see the 
judgment of Mookerjee, J. at p. 992 and 
39 All 244,^ in both of which the same 
argument was raised, but rejected. In 
the latter case, Piggott, J. put the matter 
very clearly and succinctly as follows: see 

p. 253: 

In the present case we are asked to infer from 
the covenant against alienation that there has 
been a transfer of interest by the executant in 
favour of the transferee. The covenant against 

1. Royzuddi Sheikh v. Kali Nath Mookerji, 

(1906) 33 Cal 985=4 C L J 219. 

2. Mohan Lai v. Indomati, AIR 1917 All 4=39 

I C 18=39 All 244=15 A L J 174 (F B). 


alienation niav be said to be a covenant divesting 
the executant of a portion of bis interest in tbo 
property in question, but it does not vest that 
interest in any one else. From a more general' 
point of view, it may be said that the covenant 
against alienation docs no more than olTcr an 
assurance to the per.son advancing the money that 
there will be property avilable for the realisation 
of a simple money-decree, in the event of bis 
being driven to obtain one. Something more than 
this is required before it can fairly be said that 
the executant of the doeuniont cither expressly or 
impliedly, conferred on the mortgagee a right to 
cause this particular property to be sold. 

With this exposition of the legal effect 
of the covenant, I am in respectful agree- 
ment. I would accordingly hold that the 
document Ex. P-l merely created a‘charge’ 
in favour of the plaintiffs, and not a ‘mort¬ 
gage.’ It is not disputed that on this 
finding, the plaintiffs as charge-holders 
can have no priority over a subsequent 
mortgagee of the same property unless 
the latter is shown to have notice of the 
prior charge. Admittedly, there is no 
proof of express notice in the case, but it 
is argued by Mr. Chiranjiva Lai Aggarwal 
that the circumstances are such as to 
raise a presumption that the Bank had 
such notice. The learned counsel conceded 
that according to the law, as it was in 
force at the time, mere registration did ^ 
not per se amount to notice but he relied 
upon the circumstances namely, that the 
house in dispute was situate in the town 
of Amritsar which is a great commercial 
centre, that the subsequent mortgagee was 
a joint stock company doing banking busi- 
ness, and that as the usual practice of 
Banks before accepting a transfer of im¬ 
moveable property is to make enquiries 
in the office of the Registrar with a view 
to ascertain if the property had any encum¬ 
brance upon it, he contended that in these 
circumstances, it is reasonable to presume 
that the defendant Bank made such en¬ 
quiries before taking the mortgage in 
question, and that if it did not do so, its 
failure showed lack of care and caution, 
which shifted the onus to the defendant 
Bank to prove that they had no notice of 
the prior trausaction in favour of the 
plaintiffs. In my opinion, this argument 
is without force and I do not think that 
they are sufficient either individually or 
collectively to justify a finding that the 
defendant Bank had notice of the plain¬ 
tiffs’ transaction. In agreement with the 
Court below, I hold that the plaintiffs’ 
charge has no priority over the defendants’ 
mortgage, and this appeal must fail. 
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There is on© small point which it seems 
necessary to make clear . The decree, as 
Iiassed by the trial Court and affirmed by 
the Additional District Judge, while grant¬ 
ing the plaintiffs a decree for Rs. 4,900 
against defendants 1 and 2 on the security 
of the house, subject to the charge of 
defendant 3, does not clearly specify the 
particulars of the charge. This should be 
done now. I would accordingly order 

that the decree shall read as follows: 

A proliminary decree is granted to the plaintiffs 
for Rs. 4,000 against defendants 1 and 2 with 
costs as a charge on the house described in the 
plaint, hut subject to the payment of the amount 
duo to defendant 3 on foot of the registered mort¬ 
gage. Ex. D-l.-A, for Rs. 4.000 dated 27th April 
1928, executed by defendant 3. 

The order of the lower Courts allowing 
defendant 3 his costs against the plaintiffs 
in those Courts shall stand, but the part¬ 
ies shall bear their own costs in this 
Court. 

Dalip Singh, J.— I agree. 

B.D./r.K. Order accordingly. 
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FULL BENCH 

Coldstream, Bhide and Din 
Mohammad, JJ. 

Deputy Commissioner, Jhang —Peti¬ 
tioner, 

V. 

Budhu Bam and others — Opposite 
Parties. 

Civil Ref. No. 10 of 1936, Decided on 
28th October 1936, from order of Dist. 
Judge, Shahpur, D/. 13th February 1936. 

(a) Punjab Alienation of Land Act (13 of 
1900), Ss. 16 (2) and 12— S. 16 (2) is indepen¬ 
dent of S. 12—Civil Court is empowered to 
lease out land belonging to member of agri¬ 
cultural tribe for full period of twenty years 
irrespective of previous encumbrances by 
owner, although effect of such order is to ex¬ 
tend combined period of alienations beyond 
twenty years. 

A Civil Court is empowered to pass order leas¬ 
ing the land of the member of an agricultural 
tribe for a full period of twenty years irrespective 
of the encumbrances created thereon by tho owner 
himself, although the effect of tho order is to ex¬ 
tend the combined period of the temporary aliena¬ 
tions beyond a period of twenty years. 

[P 39 0 1;? 40 01] 

Section 16 (2) is independent of S. 12 and a 
civil Court can exercise its powers under S. 16 (2) 
to the fullest extent, no matter what the owner 
may have done. To hold otherwise would be to 
clothe the owner with the authority of debarring 
a civil Court permanently from exercising its 
powers under S. 16 (2) and to enable him to de¬ 
prive successfully all his creditors of the only 
remedy open to them of realising their decrees. A 
curtailment of the right of the civil Court acting 


under S. 16 (2) cannot be inferred from the sur¬ 
rounding circumstances alone in absence of an ex¬ 
press provision to that effect: A I B 1930 Lak 
1034, Ref.] AIR 1935 Lah 56 and AIR 1936 
Lah 545, Disting. [P 39 2; P 40 0 1] 

(b) Interpretation of Statute*—Rights of 
Court—Right vested in Court cannot be cur¬ 
tailed by mere inferences depending on in¬ 
dividual interpretations in absence of un¬ 
equivocal terms. 

A right vested in a Court cannot be curtailed or 
circumscribed within any limits by mere inferences 
depending on individual inclinations or interpre¬ 
tations and if it is intended to do so, it must be 
done in unequivocal terms. [P 39 0 2] 

(c) Interpretation of Statutes—Language- 
Enactment must be interpreted according to 
its plain language—Court should not specu¬ 
late about intention of legislature when lan¬ 
guage is plain. 

One of the cardinal rules of the interpretation of 
statutes is that an enactment must be interpreted 
according to its plain language and it is not for 
the Court to speculate as to the intention of the 
Legislature where the language is plain. A case 
not provided for in a statute cannot be dealt with 
merely because there seems to bo no reason why it 
should have been omitted and the omission may 
appear unintentional. [P 40 0 2] 

Bayn Lai —for Petitioner. 

Manohar Lai Mehra and A. D. Malik 
for A. G. Maurice —for Opposite Parties. 

Din Mohammad, J.—This case has 
been heard by us in the following circum- 
stances. It originally came on for hear¬ 
ing before Agha Haidar, J. but considering 
that the question was one of considerable 
importance he recommended that the case 
be referred to a Division Bench. It was 
accordingly laid before a Division Bench 
composed of Jai Lai and Abdul Rashid, JJ. 
who have, however, referred it to a Full 
Bench without expressing any opinion of 
their own. The facts bearing on the 
point of law involved in this case are 
these: One Pathana, who is a member 
of an agricultural tribe, had executed a 
mortgage of his land for eleven years 
which had to run from Rabi 1929 and end 
in Kharif 1940. In 1935, the same land 
was under the orders of the Senior Subor¬ 
dinate Judge, Jhang, leased to the credi¬ 
tors of Pathana for a period of 14i years 
commencing from Rabi 1941. The Deputy 
Commissioner, Jhang, considering that the 
order of the Subordinate Judge was con- 
trary to the provisions of the Land Alie¬ 
nation Act presented an application for 
revision to the District Judge to whom 
appeals from the orders of the Subordinate 
Judge lay. The District Judge, however, 
did not agree with the Deputy Commis¬ 
sioner and dismissed the application. It 
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•was against that order of the District Judge 
that the present application was presented 
to this Court under S. 21-A (3), Land Alie¬ 
nation Act. 

The only question that falls for deter¬ 
mination in this case is whether the Sub¬ 
ordinate Judge could lease for 14| years 
the land which had already been mort- 
gaged by its owner for eleven years. In 
other words, we are called upon to decide 
whether a civil Court is empowered to 
pass an order leasing the land of a mem- 
her of an agricultural tribe for a full period 
of twenty years irrespective of the encum¬ 
brances created thereon by the owner 
himself, although the effect of the order is 
to extend the combined period of the tem- 
‘porary alienations beyond twenty years. 
"The contention raised on behalf of the 
Deputy Commissioner is that S. 16 (2) 
Land Alienation Act, bars the course ad¬ 
opted by the Subordinate Judge and that 
that section cannot be read alone but 
should be interpreted in the light of Ss. 6, 
11 and 12 of the Act. S. 6 deals with the 
forms of mortgages permitted under the 
Act, S. 11 treats of leases and farms by 
the owners themselves and S. 12 imposes 
certain restrictions on the powers of the 
owners in respect of such leases and 
farms. The argument advanced on behalf 
of the Deputy Commissioner is that inas- 
much as no mortgage or lease can be 
granted by the land owner himself for a 
period exceeding twenty years and the 
power of the Court to grant a lease is also 
restricted to a period of twenty years 
under aub-s. 2 of S. 16, if the power has 
once been exercised by the land owner, 
the Court is bound to respect it and to 
take into account the period for which the 
private lease has already been granted. It 
is consequently urged that the order of the 
Subordinate Judge is opposed to the provi¬ 
sions of the law, as, taken along with the 
mortgage granted by the owner himself, the 
effect of the order is to burden the land 
with two temporary alienations which 
when combined extend beyond twenty 
years. In support of this contention, reliance 
is placed on two judgments of this Court 
reported as A I R 1935 Lab 56,^ and 
17 Lah 531.2 In A I R 1935 Lah 56,^ 

1. Deputy Commissioner, Muzaffargarh v. Joint 
Hindu Family Sukh Dial Chandet Bhan 
AIR 1935 Lah 56-15710 1028. 

2. Deputy Commissioner, Muzaffargarh v. Joint 
Hindu Family of Tahliaram, AIR 1936 Lah 
^45=1601C 947=17 Lah 531. 


Skemp, J. in a case where in the execution 
of two different decrees of a civil Court 
leases had been allowed for a double 
period of twenty years, one commencing 
after the other, held that this was not 
permissible under' the law. The main 
reason on which that judgment was based 
was that as the owner could himself not 
encumber his land in auy way for a period 
exceeding twenty years, the Court also 
was debarred from doing so inasmuch as 
the Court could not exercise a right greater 
than the owner himself. The same prin¬ 
ciple was reaffirmed by a Division Bench 
of this Court composed of Sir James 
Addison and Abdul Rashid, JJ. in 17 Lah 
531,2 j-jjQ observations made by 
Skemp, J. were approved. I have no 
hesitation in saying that those judgments 
do not afford any help in the determina¬ 
tion of this case. Here the order of the 
Subordinate Judge standing alone does not 
contravene the provisions of any law. 
The problem that is to be solved in this 
case is whether the order of a civil Court 
which is otherwise valid is invalidated 
on account of anything done by the owner 
himself previous to the passing of the 
order, and for this problem there is no 
solution in those judgments. As the law 
stands, the Court does not suffer under 
the same disability as the owner, and 
while the powers of the owner have been 
expressly limited by the language used in 
S. 12, no such restriction has been imposed 
on the Court under S. 16 (2), It is well 
recognised that a right vested in a Court 
cannot be curtailed or circumscribed with¬ 
in any limits by mere inferences depending 
on individual inclinations or interpreta¬ 
tions, and if it is intended to do so, it must 
be done in unequivocal terms; such unam¬ 
biguous expression being clearly lacking in 
this case, to my mind, a curtailment of 
the right of the civil Court acting under 
S. 16 (2) cannot be inferred from surround¬ 
ing circumstances alone. 

It may be useful to remember in this 
connection that sub-section (2) of S. 16 
was for the first time inserted by an 
Amending Act in 1931, apparently to 
remedy the defect in the principal Act 
brought to light by a judgment of this 
Court, which laid down that as the law 
then stood, the restriction of twenty years 
did not apply to leases granted by a civil 
Court: see 127 I C 363.2 At the time of 

3. Wir Bhan Jivan Das v. Surain Singh, AIR 
1930 Lah 841=127 10 363. 
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the enactment of this suh-section it can- 
not ho imagined that it was not present to 
the mind of the Legislature that cases 
would arise where during the currency of 
a temporary alienation hy the owner, a 
Court would he called upon to grant a fur¬ 
ther lease or farm. But, in spite of this 
and of the prohiintion imposed on the 
owner in such cases, the Legislature did 
not use any such language as would ex¬ 
pressly tend to limit the period for which 
a Court could grant a lease or farm in 
similar circumstances. It cannot, there¬ 
fore, he urged that the power conferred 
on the Court hy S. 16 (2) was in any 
manner to be controlled or governed hy 
what the owner had already done. In 
^my view, therefore, S. 16 (2) is indepen. 
!dent of S. 12 and a civil Court can exercise 
Its power under that section to the fullest 
lextent, no matter what the owner may 
have done. To hold otherwise would open 
the door to abuses of the worst kind. As 
pointed out l)y Agha Haidar, J. an owner 
in those circumstances would be clothed 
with the authority of debarring a civil 
Court permanently from exercising its 
power under S. 16 (2) and would thus be 
enabled to deprive successfully all his 
creditors of the only remedy left open to 
them to realize their decrees. It is in- 
conceivable that the Legislature ever 
intended to countenance such fraud as 
would undoubtedly result if that construc¬ 
tion was adopted. I would, accordingly, 
hold that the order of the Subordinate 
Judge was in accordance with law and 
that he could under the provisions of sub- 
s. (2) of S. 16 grant a lease of the land 
!of Pathana for a period of Hi years com- 
Jmencing from the expiry of the prescribed 
iterm of the previous mortgage. To meet 
,the contingency of the earlier redemption 
bf the mortgage, however, if it ever arose, 
I would modify the order of the Subordi¬ 
nate Judge to this extent: that I would 
order that the period of 14i years would, 
instead of running from Babi 1941, start 
from the date of the extinguishment of the 
mortgage if that event happened earlier. 

Bhide, J.— I agree with my learned 
brother Din Mohammad, J. The argument 
of the learned counsel for the Deputy Com¬ 
missioner, who made the present applica¬ 
tion was based mainly on the assumption 
that the powers of an executing Court under 
S. 16, Punjab Alienation of Land Act, must 
be taken to be subject to the same restric¬ 
tions as those imposed on the powers of a 


member of an agricultural tribe in making: 
an alienation voluntarily. I am unable to- 
find any support for this argument in thei 
plain language of S. 16. One of the cardinal 
rules of interpretation of statutes is that 
an enactment must be interpreted accord¬ 
ing to its plain language and it is not for 
the Court to speculate as to the intention 
of the legislature where the language is 
plain. A caso not provided for in a statute 
cannot be dealt with merely because there 
seems to be no reason why it should have 
been omitted and the omission may appear 
unintentional (cf. Maxwell on Interpre¬ 
tation of Statutes, Edn. 7, p. 12). In the- 
present instance, I am not even sure that 
this is a case of unintentional omission; 
for there are other differences also bet¬ 
ween the powers of a Court acting under 
S. 16 and those of a private individual as- 
will be pointed out hereafter. There is- 
nothing in the language of S. 16 to show 
that the powers of the executing Court in 
respect of mortgages are subject to the 
restrictions laid down in S. 12. The sectioni 
does say that if a mortgage is effected it 
shall be in one of the forms mentioned in 
S. 6, but it makes no reference to S. 12. 

There is, moreover, doubt in my mind 
as to whether there has been any contra¬ 
vention of the provisions of S. 12 at all in 
this case even if that section were appli¬ 
cable. The land in dispute was originally 
mortgaged from "Babi 1929” to Kharif 
1940” and in 1935, the Senior Subordinate- 
.Judge, Jhang, ordered it to be mortgaged 
in execution of a decree from Babi 1941’'^ 
to "Babi 1955.” It will be observed that 
no definite dates are given for the com¬ 
mencement and the termination of the 
periods of the mortgages and the interpre¬ 
tation thereof is not free from difficulty. 
I take it that the interpretation should be 
uniform and if "Babi 1929” means the 
commencement of Babi 1929 then Kharif 
1940” should also mean the "commence¬ 
ment of Kharif 1940.” If so, there was 
clearly an interval between the period of 
the two mortgages. But even if Babi 
1929 to Kharif 1940” is to be taken to 
mean "from the commencement of Babi 
1929 to the termination of Kharif 1940,” 
there will, I think, still be an interval 
between the two periods. For "Kharif 
1940” cannot be taken to extend beyond 
December 1940, or at the most perhaps a 
month or two later, while “Babi 1941” 
cannot be taken to commence till about. 
October in the year 1941. 
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This is apparently the sense in which 
the second mortgage was taken to have 
been effected for a period of 14‘‘ years. 
For the second mortgage was ordered to 
take effect from “Kabi 1941 to Eabi 1955,” 
and if this means “from the commence, 
ment of Eabi 1941 to the end of Eabi 
1955,” the period would come to lV> years. 
There was thus an interval of some months 
at least between the periods and from this 
point of view there was in my opinion no 
contravention of the provisions of S. 12. 
The learned counsel for the Deputy Com¬ 
missioner argued that a second mortgage 
of this kind was not permissible even if 
there was an interval between the two 
periods and that a member of an agri. 
cultural tribe cannot throughout his life 
make alienations of his land, even with 
intervals, for periods aggregating in all to 
more than 20 years. No authority was 
cited in support of the interpretation and 
it seems to me too far-fetched to need any 
discussion. 

It may be pointed out further that the 
powers of an executing Court acting under 
S. 16 differ from those of a member of an 
agricultural tribe in certain other respects 
also. For instance, a member of an agri¬ 
cultural tribe is at liberty to make a 
permanent alienation of his land, without 
any restriction, in favour of another mem. 
ber of the same tribe or of a tribe in the 
same group, or even in favour of a non- 
agriculturist with the sanction of the 
Deputy Commissioner. But no such power 
is conferred on the executing Court by 
S. 16, which absolutely prohibits the sale 
of land belonging to a member of an agri. 
cultural tribe. It w'as accordingly held by 
a Division Bench of this Court in 12 Lah 
367,^ that a Court or a receiver had no 
power to sell such land in insolvency 
proceedings even in favour of an agri¬ 
culturist owing to the provisions of S. 16, 
Punjab Alienation of Land Act. The legis¬ 
lature may have had good reasons for 
making a distinction as regards the restric¬ 
tions imposed on the powers of an execut¬ 
ing Court and those of a member of an 
agricultural tribe in making voluntary 
transfers. In any case, the Courts have 
to construe a statute according to its plain 
language as pointed out already and if the 
intention of the legislature was different 
to what has been held above, it is for the 

4. Mirza v. Jhanda Ram, AIR 1930 Lah 1034= 
130 I C 419=31 P L R 842=12 Lah 367. 


it in clear and unambiguous language. 

Coldstream. J.— I agree. If it is the 
intention of the legislature to prohibit the 
passing of any order by an executing Court 
which has the effect of keeping a judg. 
ment-debtor who is member of an agri. 
cultural tribe out of possession of his land 
for more than twenty years it should 
express this intention in clear words. I am 
unable to find in the section any such 
prohibition. As pointed out by my learned 
brother sub-s. 2, S. 16 was inserted in 
1931, in order to define further tiie restric¬ 
tions, intended to he placed on the powers 
of executing Courts in alienating tempor¬ 
arily the lands of agriculturists, and had it 
been intended to limit the powers of the 
Courts to the powers of the proprietors 
this would presumably have been made 
clear. As it stands the sub-section does 
not mention the powers of the Courts in 
cases where temporary alienations effected 
by the judgment-debtors themselves are in 
force and it cannot be assumed that the 
powers of this Court are less wide when 
dealing with land already temporarily 
alienated by its proprietor, than with other 
property. There is no general statutory or 
customary bar to temporary alienations by 
agriculturists for more than twenty years. 
The incapacity of members of agricultural 
tribes is one peculiar to such persons 
created by special provisions of the Act 
and I can find no justification for extend¬ 
ing that incapacity to Courts of law dealing 
with their property in the absence of a 
definite and clear statutory enactment to 
this effect. 

Order of the Court. 

We dismiss the petition but modify the 
order of the Senior Subordinate Judge,, 
Jhang, in accordance with the decision of 
Din Mohammad, J. No order as to costs.. 

E.M./r.K. Petition dismissed. 
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On difference between 

Jai Lal and Coldstream, JJ. 

Harfjiilal Mai —Plaintiff—Appellant. 

V. 

Mohammad Ata Elahi Khan and 
anothe) —Defendants—Eespondents. 

First Appeal No. 1958 of 1933, Decided 
on 15th May 1936, from decree of AddL 
Sub-Judge, First Class, Delhi, D/- 28tli 
August 1933. 
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* LimilatJon Act (1908), S. 15 (2)-Scope 
-Question of limitation is r“‘® 

procedure-S. 54, U. P. Court of Wards Act 

enacts a rule of procedure only 
procedure of one province cannot affect pro¬ 
cedure of Courts in another province-Kules 

of procedure to be considered while consi¬ 
dering the question of n®lM 

lex fori—S. 54 not being applicable to Delhi 

province, suit brought against ward on notice 
to Collector but afterlimitation, held 

(Per Coldstrcavi and Monroe, J^' 
contra.) 

S. 54, U. P. Court of Wards Act, enacts a rule 
of procedure only like S, 80, Civil P. C. 
(jUi-stion of limitation is itself one of procedure 
itnd if a consideration of that question involves a 
consideration of other rules of procedure, the rules 
of procedure which must bo considered are those 
of the lex fori. [P 49 C 2] 

Where, therefore, a suit was brought in Delhi 
province, against a ward on giving two months’ 
notice to the Collector as required by S. 54, 
U. P. Court of Wards Act and the suit was 
brought after the expiry of these two months but 
after the prescribed period of limitation: 

Held: (Per Coldstream andil/onroc JJ.\JaiLal 
J. contra) that the suit was barred by limitation 
as there was no enactment w’ithin the meaning of 
S. 15 (2), Limitation Act, in force in Delhi pro¬ 
vince requiring notice to be given to the Collector 
for instituting a suit against a Ward. Case law 
discussed. tP 49 0 2] 

Ram Kishore, Naval Kishore, R. K. 
Tandon, Kishen Dayal and Bishen 
Narain —for Appellant. 

R. C. Soni and Inder Dev—iov Eespon- 
dent 2. 

Jai Lai, i.—{25th July 1935).—On 
25th May 1932, the appellant Hargulal 
Mai instituted a suit for recovery of 
Es. 6,893-5-3 on the basis of a promissory 
note against Mohammad Ata Elahi Khan, 
Eais of Shahpur, District Muzaffarnagar 
in the United Provinces of Agra and Oudh, 
and the Court of Wards, District Mu- 
zafFernagar, in charge of the estate of 
Mohammad Ata Elahi Khan through the 
■Collector of Muzaffarnagar. The suit was 
instituted in the Court of the Senior 
Subordinate Judge, Delhi. It was based 
on a promissory note executed on 28th 
March 1929 by Mohammad Ata Elahi 
Khan. It appears that on 1st April 1931, 
the Court of Wards in the United Pro¬ 
vinces of Agra and Oudh acting under the 
United Provinces Court of Wards Act, 
1912, assumed superintendence of the 
estate of Mohammad Ata Elahi Khan. 
The description of defendant 2 is not quite 
•correct but there is no doubt that the suit 
was intended to be in the name of the 
Collector in charge of the property of de¬ 
fendant 1 'under S. 55 of the Act. 
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Defendant 1 admitted the claim of the 
plaintiff but defendant 2 contested it on 
the merits and also raised preliminary 
objections : one of which was that the 
Court of the Senior Subordinate Judge, 
Delhi, had no jurisdiction to entertain 
this suit : the other was that the suit was 
barred by time. Consequently two pre¬ 
liminary issues were framed by the trial 
Judge ; the first relating to jurisdiction 
was found in favour of the plaintiff and 
against defendant ; the second as to limi- 
tation was found in favour of the defen¬ 
dant and the suit was dismissed. The 
plaintiff has consequently presented this 
appeal in this Court. It _ is contended 
that the conclusion of the trial Judge that 
the suit was barred by time is wrong. 
The decision of this question^ really turns 
upon whether the plaintiff is entitled to 
take advantage of S. 15 (2), Lim. Act. 
There is no doubt that the normal 
period prescribed for instituting the suit 
has expired, and that if the plaintiff can 
bring his case under S. 15 (2), then alone 
can it be held to be within time. That 

section provides that: 

In computing the period of limitation presetib^ 
for any suit of which notice has been given in 
accordance with the requirements of any enact¬ 
ment for the time being in force, the period of 
such notice shall be excluded. 

In the present case the plaintiff gave a 
notice in accordance with the require¬ 
ments of S. 54, United Provinces Court of 
Wards Act, which runs; 

No suit relating to the person or property of any 
ward shall be instituted in any civil Court until 
the expiration of two months after notice in writ¬ 
ing has been delivered to or left at the office of 
the Collector or other person in charge of the pro¬ 
perty, stating the name and place of abode of the 
intending plaintiff, the cause of action, and the 
relief which he claims; and the plaint shall contain 
a statement that such notice has been so delivered 
or left. 

That such notice was given was stated 
in the plaint and is not denied; but the con¬ 
tention of the respondent, the Collector in 
charge of the property of the ward, is that 
no suit lies against him in the civil Courts 
having jurisdiction outside the United 
Provinces and that a plaintiff, as in this 
case, must, if at all, proceed against the 
ward in his own name in such Courts and, 
therefore, neither S. 54, United Provinces 
Court of Wards Act, nor S. 15 (2), Lim. 
Act can avail the plaintiff. This conten¬ 
tion has found favour with the learned 
Judge of the trial Court. The respondent’s 
case is that S. 15, Lim. Act prescribes a 
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rule of procedure and so does S. 54, United 
Provinces Court of Wards Act, and that it 
is a well recognized rule of law that no 
local Legislature can provide for procedure 
in Courts which have jurisdiction outside 
the limits of the province in respect of 
which that Legislature has been consti- 
fcuted. S. 15 (2), however, forms part of 
an enactment of the Indian Legislature 
and is, therefore, applicable to the proceed¬ 
ings in civil Courts in the United Provin- 
ces as well as the Punjab including Delhi. 
The question, therefore, is whether the 
expression “requirements of any enact¬ 
ment for the time being in force” is res¬ 
tricted to enactments which are in force 
in the province in which the suit has been 
brought. In my opinion the decision of 
this question depends partially on whether 
the Court of Wards in the United Provin¬ 
ces is competent to assume superinten¬ 
dence of the property of the ward situated 
outside the United Provinces; in other 
words whether the disqualification im¬ 
posed by the Act on the ward is restricted 
to the United Provinces or accompanies 
him wherever he goes. This matter has 
been discussed by the Allahabad High 
Court in two cases cited before us: In 25 
All 195^ a Division Bench of the Allahabad 
High Court observed as follows: 

The cases in which the property of a minor is 
situated in more than one province must then 
have been, and must now be, of frequent occur¬ 
rence, specially when the minors are residents in 
districts bordering upon another province. It 
would manifestly not be in the interests of the 
disqualified proprietors, but would clearly run 
counter to them if it were the law that only that 
portion of a minor’s property would fall under the 
superintendence of the Court of Wards which was 
situate within the province in which the proprie¬ 
tor had been by law disqualified. 

In that case a disqualified proprietor in 
Oudh attempted to sell a small portion 
of his property situated in the North- 

Western Provinces, and it was held: 

The disqualification imposed as a consequence of 
proceedings legally taken against him was a per¬ 
sonal disqualification and extended to all dealings 
of the disqualified proprietor with any property 
wheresoever situate. 

No doubt this case related to the capa¬ 
city of the disqualified proprietor to enter 
into a valid contract outside the province 
in which he had been declared as such, 
but the principle underlying is the same 
in the present case, as in that case, be¬ 
cause the disqualification to contract im¬ 
plies disqualification to be sued personally. 

1. Lachmi Narain v. Fateh Bahadur Singh 
(1903) 25 All 195=1903 AWNS. 
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In the recent case A I E 1930 All 602* 
also a judgment of a Division Bench, it 
was held that: 

The whole of the moveable and immoveable 
property of a ward is deemed to be under the 
superintendence of the Court of Wards and it is 
immaterial whether as a matter of fact the Court 
of Wards has discovered or taken possession of the 
entire estate or not. 

It was also held that: 

The ward has no locus standi to institute a suit 
in his own name even in respect of properties over 
which superintendence has not been taken and 
the real party to the suit is the Collector himself. 

Section 55, United Provinces Court of 
Wards Act, was interpreted in the manner 
stated above and it was observed that: 

That section is in no way confined to suits re¬ 
lating to properties over which superintendence has 
been taken. The section is quite wide in its scope 
and there is no good ground for restricting its 
meanings. It prohibits all suits by all wards other¬ 
wise than by and in the name of the Collector. 
The present suit undoubtedly is a suit by a ward 
and was not properly instituted. 

It was previously observed in the same 
judgment that: 

The language of S. IG, Court of Wards Act, is 
specific, and is to the effect that the whole of the 
moveable and immoveable property of a ward shall 
be deemed to be under the superintendence of the 
Court of Wards. The only exception is with re¬ 
gard to properties acquired subsequently by the 
ward otherwise than by inheritance. 

The same question was considered by a 
Division Bench of the Calcutta High Court 
in 35 I 0 634.^ In that case also the ques¬ 
tion was of the interpretation of the 
United Provinces Act. The learned Judges 
observed: 

The first question that has been urged in this 
appeal is that the Court of Wards of the United 
Provinces of Agra and Oudh has no jurisdiction to 
deal with the property of a disqualified proprietor 
situated outside the limits of the territories subject 
to the Lieutenant-Governor of the United Pro¬ 
vinces of Agra and Oudh. 

After discussing arguments of the Coun¬ 
sel they held: 

The expression ‘the whole of the moveable and 
immoveable property of the ward’ means what it 
says and is not limited to the moveable and im¬ 
moveable property situated within the limits of 
the territories subject to the Lieutenant-Governor 
of the United Provinces of Agra and Oudh. 

According to these rulings, therefore, the 
Court of Wards of the United Provinces 
has jurisdiction to deal with any property 
that the ward may have in the Punjab 
and Delhi and the disqualification of de¬ 
fendant 1 accompanies him wherever he 

2. Balwant Singh v. Collector of Saharanpore, 

AIR 1930 All 602=1301 0 689=1930 A L I 

807. 

3. Gadadhar Bhatta v. Sarat Chandra Mukherjee, 

AIR 1917 Cal 601=35 I 0 634, 
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mav be. It follows therefore that he is 
not'competent to have a flecree passed 
a.-ainst him in the same manner as he is 
not competent to incur a liability by enter- 
in« into a fresh contract and it is the 
Court of Wards alone which must be sued 
and is competent to defend any suit 
u-liicb may result in affectin.^^ the ward 
personally or his property ultimately, ob 
Cal 704.‘ a jud'-nient of a learned Judf^e 
sitting in Single Hench of the Calcutta 
Hi-^h Court, has been relied upon by the 
respondent. That case however does not, 
in my opinion, directly aftect the present 
case, thouj^h there are some observations 
made by the learned Judj^e which tend to 
su|)port the contention of the learned 
counsel. In that case a decree had been 
passed against a firm and the question 
arose in execution proceedings whether a 
person who was a ward of the Court of 
Wards of the United Provinces was a 
partner in the judgment-debtor’s firm and 
an inquiry was held under 0. 21, E. 50(2), 
Civil P. C. The contention raised on be- 
half of the defendant was that he lieing a 
disqualified person under the United Pro¬ 
vinces Court of Wards Act, no inquiry 
could lie held against him till the Court of 
Wards had been impleaded. The learned 


Judge held that the United Provinces 
Court of Wards Act had no application to 
case before him and that the rules of pro¬ 
cedure prescribed by the Act did not 
govern the exercise of jurisdiction by him 
as the Act had been passed by the local 


legislature of the United Provinces. 

While I am prepared to assent to the 
general proposition, that mere rules of 
procedure prescribed by the local legisla¬ 
ture govern the Courts only in the pro- 
vince for which that local legislature has 
been constituted, I consider that the ob¬ 
servations of the learned Judge should be 
restricted to the peculiar facts of the case 
which was before him. That case arose 
out of execution proceedings, a decree hav¬ 
ing already been passed, and I am not 
aware of any procedure which governs the 
formal impleading of parties in such pro¬ 
ceedings. Moreover I do not think that 
in this case the question involved is one 
merely of procedure. The decision of this 
case depends upon the effect of the United 
Provinces Act upon the capacity of the 
disqualified person to sue and be sued in 


4. Chhattoo Lai Misser & Co. v. Naraindas Baij- 
nath Prasad. A I E 1930 Cal 53=1211 C 403 
=56 Cal 704. 
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this province, and such a disqualification is 
a question not of procedure but of sub¬ 
stantive law as laid down in 25 All 195.^ 

42 All 609,^ a judgment of their Lord- 
ships of the Privy Council, is clearly dis¬ 
tinguishable. In that case, before the 
superintendence of the property of the 
disqualified person had been assumed by 
the Court of W^ards in the Punjab, the 
Deputy Commissioner issued an injunction 
to the proposed ward in respect of the 
property situated in the United Provinces 
and at a time when such person was out- 
side the province of the Punjab. The ques¬ 
tion arose whether the sale of property by 
the ward was legal and their Lordships 
held that the Deputy Commissioner had 
no jurisdiction to issue the injunction and 
therefore the sale could not be impugned 
on that ground. I have no doubt that if 
the Court of Wards had assumed super¬ 
intendence of the estate of the ward and 
an order had been issued by the Deputy 
Commissioner as the officer in charge of 
the estate, under the Punjab Court of 
Wards Act, relating to the prosecution or 
management of the property of the ward, 
such an order would have been held to lie 
binding on the ward and others concern¬ 
ed. I do not think the judgment of their 
Lordships of the Privy Council can be 
held to lay down that the Court of Wards 
in the Punjab has no jurisdiction to assume 
superintendence of the property of the 
ward situated outside the Punjab. In my 
opinion it would defeat the objects of the 
Court of Wards Act if such a view is upheld 
and I consider that it is not supported^ by 
anything contained either in the United 
Provinces Court of Wards Act or the 
Punjab Court of Wards Act. S. 13, Punjab 
Act, provides that: 

Upon the publication of a notification under 

S. 9, in respect of the property of any person, the 
wliole of such property shall vest in the Court of 
Wards. 

Section 16, United Provinces Act, says: 

The whole of the moveable and immoveable 
property of a ward shall bo deemed to bo under 
the superintendence of the Court of Wards. 

The United Provinces Act is, if at all, 
more comprehensive than the Punjab Act. 
46 I C 316** deals with a case which arose 
under the Bengal Court of Wards Act and 
is not, therefo re, of material assistance in . 

5. Mohammad Rustam Ali Khan v, Mushtaq 

Hussain, AIR 1921 P 0 105=57 I 0329=42 

All 609=47 I A 224 (P C). 

6. :Mohammad Abdus Salam v. Rani Kamal- 

mukhi, AIR 1918 Pat 520=46 I C 316. 
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the present case. The distinction between 
the two Acts has been brought out by 
Sulaiman, J. in AIR 1930 All 602.^ i 
am, therefore, of opinion that by virtue of 
the United Provinces Court of Wards Act, 
no suit will lie against a disqualified person 
personally even in Courts outside the 
United Provinces as he is neither com- 
petent to contract nor to sue or to be sued 
in his name anywhere so long as the dis- 
qualification lasts. It follows that the 
only person who can sue or can be sued in 
such cases is the Court of Wards and that 
all suits must be filed in the name of the 
Collector in charge of the property of 
the disqualified person. If that is so, it is 
obvious that the Collector can be named 
as a defendant only under S. 55, United 
Provinces Court of Wards Act, and under 
S. 54 of that Act no suit can be brought 
against him unless the prescribed notice 
is given. 

There is no justification for restricting 
the scope of S. 15 (2), Lim. Act, an Act 
which is binding on the Courts in this 
province, in the manner suggested by the 
respondent. The phraseology of this sec- 
tion is, in my opinion, sufficient to include 
a notice which has been given in accord, 
ance with the requirements of an enact- 
ment of a local Legislature. The Act 
imposes a disqualification on defendant 1 
and a qualification and corresponding liabi¬ 
lity on defendant 2 who alone is liable 
to be sued and competent to defend this 
suit and he cannot be sued without the 
prescribed notice. The matter is not, 
therefore, merely of procedure. If the con¬ 
tention of the respondent is accepted as 
correct, then an anomalous situation will 
be created as the same person would be 
considered to be disqualified on the other 
side of the Jumna river, while on this side 
he would be considered to be a qualified 
person competent to raise loans, to deal 
w'ith his property, and to suffer judgments 
to be given against him, so as to bind his 
property. This situation could not have 
been contemplated by the Legislature; on 
the other hand, in my opinion, the phraseo¬ 
logy of Ss. 16, 54 and 55, United Pro- 
vinces Court of Wards Act, is intended to 
prevent such a situation from arising and 
this intention is sufficiently expressed in 
these sections. If the suit is to be brought 
only in the name of the Collector under 
S. 55, then, in my opinion, it necessarily 
follows that S. 54 also governs the case 
^ind the suit is within time. I would. 


therefore, accept this appeal, set aside the 
decree of the trial Judge and remand the 
case to him with directions to proceed 
with it in accordance with law. I would 
refund the court-fee on the memorandum 
of appeal to the appellant and direct that 
the other costs should abide the result. 

Coldstream, J.—{25th July 1935)—The 
suit out of which this appeal arises was 
instituted in the Court of the Additional 
Subordinate Judge, First Class, Delhi, on 
25th May 1932, by the appellant Hargulal 
Mai to recover Es. 6,893-5-3, principal and 
interest due to him upon a promissory note 
for Rs. 5,000, alleged to have been executed 
■ by the respondent Mohammad Ata Elahi 
Khan on 28th March 1929. Mohammad Ata 
Elahi Khan who resided in ^luzaffarnagar 
District in the United Provinces, had on 
1st April 1931, become a ward under the 
provisions of the United Provinces Court 
of Wards Act. S. 54 of that Act provides 
that no suit relating to the person or pro- 
perty of any ward shall be instituted in 
any civil Court until the expiration of 
two months after notice in writing has 
been delivered to or left at the office of 
the Collector or other person in charge of 
the property. In S. 55, the Act goes on to 
provide that: 

No ward shall sue or be sued uor shall any pro* 
ceedings be taken in the civil Court otherwise 
than by and in the name of the Collector in 
charge of the property or such other person as the 
Court of Wards may appoint in this behalf. 

Having regard to these provisions the 
plaintiff had on 25th March 1932 given 
notice to the Collector of Muzaffarnagar, 
who in accordance with the scheme of the 
Act, w'as in control of Muhammad Ata 
Elahi Khan’s estate. At the time of the 
notice the suit would have been within 
limitation, but at the time the suit was 
instituted, the period of limitation had 
expired. The plaintiff however claimed 
that this suit was still within time as he 
was entitled to exclude from the period of 
limitation under the provisions of S. 15 (2), 
Lim. Act, the period of two months pres¬ 
cribed for the notice required by S. 54, 
Court of Wards Act. The suit was resisted 
by the Court of Wards on the grounds that 
the Delhi Court had no jurisdiction, that 
the Court of Wards was not a necessary 
party as the United Provinces Court of 
Wards Act had no application to suits in 
Delhi and that therefore the plaintiff was 
not entitled to exclude the period of the 
notice and the suit was barred by limi- 
tation. It was further pleaded that the 
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promissory note was without consideration 
and that Muhammad Ata Elahi Khan was 
not competent to execute it. The last 
plea had reference to the provisions of 
Ss- 9 and 37, Court of Wards Act, the 
application of which has not been made 
clear, inasmuch as it would appear from 
the written statement that the inquiry 
under S. 9 was not gazetted until after 
October 1930. The proceedings were 
ex parte against Mohammad Ata Elahi 
Khan. 

The impleading of the Court of Wards 
was not in accordance with the provisions 
of S. 55 of the Act, but this was a techni¬ 
cal error which I do not think material^ 
The notice was given to the Collector 
under S. 54 and the suit purported to be 
against Mohammad Ata Elahi Khan 
through the Collector of Muzaffarnagar.’ 
The Additional Subordinate Judge of 
Delhi found that he had jurisdiction to try 
the suit, but upheld the objection raised 
on the point of limitation, deciding that as 
the United Provinces Act was not in force 
in Delhi, notice under S. 54 of that Act 
was not necessary for the suit, and that 
the period of that notice could not be ex¬ 
cluded under S. 15 (2), Lim. Act. It is 
contended on appeal that this decision was 
wrong. The learned Additional Subordi- 
nate Judge based his decision on the point 
of limitation on 56 Cal 704.* In that case 
a decree had been obtained in Calcutta 
against a firm and it was sought in execu¬ 
tion proceedings to make one Bhagwan 
Das liable under the decree as a partner. 
Bhagwan Das pleaded that he was a ward 
under the United Provinces Court of 
Wards Act and that the Calcutta Court 
was not competent to hear a case against 
him or to decree it unless the provisions of 
that Act were observed. This plea was 
rejected by Eemfry, J., who held that the 
local legislature had no jurisdiction to 
legislate save for its own provinces and 
the Act did not purport to extend beyond 
those provinces and that the Act would 
have no effect outside the jurisdiction of 
its own legislature. In my opinion,” he 
observed, 

no local legislature can prescribe any procedure 
for any Court beyond its territorial jurisdiction 
and any Act passed by the local legislature for its 
own Courts cannot be enforced beyond those terri¬ 
tories. As far as this Court is concerned, the Act 
is in the same position as the legislation of a 
foreign country, and though such legislation can 
define the status of its own citizens and such 
status will be recognized by foreign Courts, when 


the actual status of a person is not affected, the 
Municipal law of a foreign country cannot control 
or affect in any way the procedure of a Court of 
another country. As Bhagwan Das has the status 
of an ordinary British subject, he cannot be 
allowed to set up the special procedure of local Act 
as a defence to this proceeding. 

The learned Additional Subordinate 
Judge found further support for his deci¬ 
sion in the judgment of the Privy Council 
in 42 All 609.^ The facts in that case 
were as follows. Nawab Azmat Ali Khan, 
who owned landed property in Karnal 
in the Punjab and Muzaffarnagar in 
the United Provinces, fearing that the 
Deputy Commissioner of Karnal was 
about to place him and his property 
under the Court of Wards, went to 
Muzaffarnagar and executed a wakfnama 
dedicating some of his property in Muzaf¬ 
farnagar to religious purposes. Before the 
wakfnama was registered, the Deputy 
Commissioner of Karnal, acting under 
Ss. 11 and 12, Punjab Court of Wards Act, 
which contain provisions of a nature simi¬ 
lar to those of S. 9, United Provinces Act, 
and empower the Deputy Commissioner to 
control the property of a person into whose 
circumstances he is enquiring, issued an 
injunction restraining the Nawab from 
alienating his property. The wakfnama 
was nevertheless registered in Muzaffar¬ 
nagar. The Nawab died and the property 
was entered in the revenue papers as 
having passed to his heirs. Some years 
afterwards a suit was instituted in Meerut 
by persons who claimed to be trustees of 
the dedicated property to have it declared 
that the property was wakf. The question 
for decision was whether the wakfnama 
was valid and binding on the Nawab’s 
heirs. The suit succeeded and the trial 
Court’s decree was affirmed by the Allaha¬ 
bad High Court. In dismissing an appeal 
by the heirs of the Nawab, their Lordships 
of the Privy Council observed that the 
fact that at the time when the order was 
made both the Nawab and the property 
were outside the area of the Deputy Com¬ 
missioner’s jurisdiction, deprived the in¬ 
junction of any authority (p. 615). The 
point in issue in the present case was not 
before their Lordships but their decision 
lends support to the argument that the 
provisions of the United Provinces Court 
of Wards Act can have no effect upon the 
procedure of the Delhi Courts. 

For the appellant it is contended that 
he is not asking the Court to enforce the 
law of the United Provinces but to apply 
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the provisions of the Limitation Act which 
governs suits throughout British India, 
that the disqualification attached to 
Mohammad Ata Elahi Khan by the United 
Provinces Act is a personal one following 
him wherever he goes, that therefore he 
could not be sued in his personal capacity 
in Delhi, being no longer sui juris, and 
that the notice to the Collector was there¬ 
fore necessary, and the period of it must 
be deducted in computing the period of 
limitation for the suit. In support of his 
contention Mr. Kishan Dayal has cited 
25 All 195,' A I R 1930 All 602,^ 80 I C 
800,^ 46 I G 316® and 35 I C 634,^ and 
with reference to the scope of S. 15 (2), 
Limitation Act, 60 Cal 1.® In 25 All 195,' 
which was relied upon by the Oudh Judi¬ 
cial Commissioner’s Court in 80 I C 800,^ 
it was held by a Division Bench of the 
Allahabad High Court that the disqualifica¬ 
tion, imposed as a consequence of proceed¬ 
ings legally taken under the Oudh Land 
Revenue Act, 1876, which provides that a 
person whose property is under the supe¬ 
rintendence of the Court of Wards shall 
not be competent to create without the 
sanction of the Court any charge upon or 
interest in such property or part thereof, 
was a personal disqualification, and ex¬ 
tended to all dealings of the disquaHfied 
proprietor with any property, wheresoever 
situate, and therefore rendered him inca¬ 
pable of effecting a valid sale of property in 
Cawnpore which was in the North-Western 
Provinces and not within the local extent 
of the Oudh Act. 

i 

The learned Judges came to this con¬ 
clusion upon an extensive review of the 
English decisions relating to the capacity 
and incapacity of persons to contract and 
the opinions of eminent jurists on this 
subject, finding support for it in the facts 
that (i) the Court of Wards had been estab¬ 
lished in the North-Western Provinces for 
the benefit of disqualified proprietors and 
that both in the North-Western Provinces 
and in the Province of Oudh the provisions 
relating to the incapacity of disqualified 
proprietors to enter into contracts in res¬ 
pect of property under the superintendence 
of the Court of Wards are one and the 
same ; (ii) that capacity and incapacity to , 

7. Hari Kishun Das v. Mohammad Safi Jan, 
AIR 1924 Oudh 438=28 0 C 34=801 0 800 
=11 OL J 502. 

8. Nagendra Nath Dey v. Suresh Chandra Dey 
A I R 1932 PC 165 = 137 I 0 529 = 59 I A 
283=60 Cal 1 (P C). 


contract follow the law of domicile, and 
(iii) that the Courts of Wards derives its 
powers from the Sovereign as parens 
patriae and that the Court should, if neces¬ 
sary, extend such powers so as to safeguard 
the interest of incapable proprietors under 
its ward, and (iv) that no case to the 
contrary had been cited. The question of 
limitation did not arise. Nor did the 
judgment in AIR 1930 All 602,^ relate 
to a case in which the point of limita¬ 
tion was in issue, and the question of 
the necessity of impleading in a suit 
in one Province the Court of Wards 
or the Collector of another Province was 
not before the Court. What was decided 
was simply that where the plaintiff is a 
Ward of Court under the United Provinces 
Court of Wards Act, he cannot properly 
institute a suit in that Province to recover 
property in his own name, the Collector 
being the real and therefore a necessary 
party, whether the Court of Wards has 
actually assumed superintendence of that 
property or not. 

46 I C 316® is authority for the pro¬ 
position that when a Court of Wards has 
taken charge of the person and property 
of an infant, the Court of Wards is enti¬ 
tled under 0. 32, R. 4 (2), Civil P. C., to 
demand that it should represent the minor. 
In 35 I C 634® it was held by a Division 
Bench of the Calcutta Court that the 
Court of Wards of the United Provinces 
had jurisdiction to deal with the property, 
moveable and immoveable, of a disqualified 
proprietor under its charge outside the 
limits of the territories subject to the Lieu- 
tenant-Governor of those Provinces, and 
that the fact that the legislature of those 
Provinces had no authority to legislate for 
persons residing outside the limits of the 
Provinces and to regulate the superinten- 
dence of these properties did not cut down 
the perfectly general words of the United 
Provinces Act which provides that the 
whole of the property of a ward shall be 
deemed to be under the superintendence of 
the Court of Wards when the latter has 
assumed superintendence. 

None of these judgments relied upon by 
the appellant’s Counsel appears to war¬ 
rant the view that S. 54, United Provinces 
Court of Wards Act, prevents the Delhi 
Court from entertaining a suit where no 
notice has been given as required by that 
Act which is not in force in Delhi Pro¬ 
vince. The United Provinces Court of 
Wards Act, is a local Act to which S. 4, 
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Civil P. C., gives validity within the area 
for which the Legislature which enacted 
it had power to legislate (as is stated in 
S. of the Act itself), and even if it be 
assumed, on the authority of these deci¬ 
sions, that the defendant Mohammad Ata 
l-:iahiKhan being personally disqualified, 
wherever lie might be, could not be sued 
in Delhi except through the Collector of 
:\Iu/attarnagar, I find in them no autho- 
i-ity for Ihe view that the provision of the 
Lnited Provinces Act, requiring notice to 
be given to the Collector, controls the pro¬ 
cedure for the prosecution of a suit against 
Mohammad Ata Klahi Khan in a Delhi 
Court. It is true that if he had been a 
Ward of Court under the Punjab Court of 
of Wards Act, two months’ notice of the 
suit would have been necessary under 
S. 19 of that Act, and the suit could have 
proceeded only against the Deputy Com¬ 
missioner controlling the estate. But the 
plaintiff is not a ward for the purpose of 
the Punjab Act, which defines ‘ward’ as a 
‘person whose property has been taken 
under superintendence by the Court of 
Wards by that Act constituted’—that is 
to say—taken under superintendence by 
the Financial Commissioner of the Punjab. 
To me it seems clear therefore that in this 
case the notice given to the Collector of 
Muzaffarnagar was not required by any 
■‘enactment for the time being in force,’ 
and therefore S. 15 (2), Limitation Act, is 
inapplicable. The suit was therefore rightly 
held to be barred by limitation. 

The Privy Council ruling in 60 Cal 1® 
does not touch upon the question here be- 
fore us. The dispute in that case was over 
the interpretation of Art. 182, Limitation 
Act, and their Lordships ruled that the 
word ‘appeal’ in that article covered all 
applications by a party to an appellate 
•Court to set aside or revise a decree or 
order of a Subordinate Court, there being 
no warrant for reading into the words 
quoted any qualification either as to the 
-character of the appeal or as to the par¬ 
ties to it. The words of S. 15 (2), Limi¬ 
tation Act, exclude cases where notice is 
not required by any ‘enactment for the 
time being in force’ and this judgment has 
no application to a case where there is no 
enactment in force requiring notice. I 
would accordingly dismiss this appeal with 
■costs. 

Monroe, J. — (15th May 1936). —This 
appeal was heard by Jai Lai and Cold¬ 
stream, JJ. The learned Judges differed 
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and the appeal now comes before me under 
Cl. 26, Letters Patent. The suit was 
brought to recover principal and interest 
due on a promissory note dated 28th 
March 1929, and executed by Mohammad 
Ata Elahi Khan in favour of the plaintiff. 
On 1st April 1931 Mohammad Ata Elahi 
Khan, who resided in the Muzaffarnagar 
District of the United Provinces was made 
a ward of Court under the provisions of 
the United Provinces Court of Wards Act. 
The Act provides that: 

No ward shall sue or be sued uor shall any pro* 
cccdings be taken in a Civil Court otherwise than 
bv and in the name of the Collector in charge of 
tile property or such other persons as the Court of 
Wards may appoint in this behalf. 

The Collector of Muzaffarnagar was 
named as a defendant in the present suit 
in addition to Alohammad Ata Elahi 
Khan. Prior to the institution of the suit 
and within the period of limitation a 
notice of intention to institute the suit was 
given to the Collector: the suit was insti¬ 
tuted after the expiry of the period of 
limitation. The notice purported to be 
given under S. 54, United Provinces Court 
of Wards Act, which requires that two 
months’ notice shall be given to the 
Collector before a suit is instituted. The 
learned Judges differed on the question 
whether such notice was necessary for a 
suit instituted in the Courts of a province 
other than the United Provinces, in this 
case the Court of the Senior Subordinate 
Judge at Delhi. Jai Lai, J. held that such 
a notice was necessary, and that by virtue 
of S. 15 (2), Lim. Act, the period of the 
notice was excluded and the suit was not 
barred by limitation. Coldstream, J. held 
that no notice was necessary and that the 
suit was barred by limitation. In argu¬ 
ment before me it was agreed by the 
learned counsel that the only question to 
be decided by me was whether the effect 
of S. 54, United Provinces Court of Wards 
Act, and S. 15 (2), Lim. Act, was to extend 
the time for bringing the suit by the 
period of the notice. It was also agreed by 
counsel on both sides that though several 
cases are discussed in the judgments of the 
learned Judges, the question at issue is not 
covered by any authority. The main pro¬ 
position put forward by counsel for the 
plaintiff, Mr. Ram Kishore, was that the 
provisions of S. 54 were provisions of 
substantive law and not of procedure; he 
finds support in the judgment of Jai Lai, J. 
who said : 
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Tho decision of this case depends upon the 
effect of tho United Provinces Act upon the 
capacity of the disqualified person to sue and be 
sued in this province and such a disqualification 
is a question not of procedure but of substantive 
law as laid down in 25 All 195.1 

Jai Lai, J. was of opinion that the 
disqualified person could not be sued in 
any Court, even in a Court outside the 
United Provinces, that all suits must be 
filed in the name of the Collector in charge 
of the property of the disqualified person, 
that the Collector could be named as 
defendant only under S. 55, United Pro¬ 
vinces Court of Wards Act, and that 

under S. 51 of that Act no suit can be brought 
against him unless the prescribed notice is given. 

It is then argued that S. 15 (2), Lim. 
Act, which binds all the Courts in India 
includes a notice which is required by the 
Act of a local Legislature. I am unable 
iio accept this argument : Mr. Ram 
Kishore s contention that S. 54 contains 
provisions of substantive law ignores the 
wording of the section : 

No suit .... shall be instituted in any Civil 
Court until the expiration of two mouths, etc. 

The wording is similar to that of S. 80, 
Civil P. C., which requires two months’ 
notice to be given of a suit against the 
Secretary of State in Council. I find it 
stated in Chitaley and Annaji Rao’s Code 
of Civil Procedure that this section (i. e., 
S. 80) like S. 79 enacts only a rule of 
procedure. With this view I agree and 
after a prolonged search I have been 
unable to find a suggestion in any case or 
text-book that an enactment requiring 
notice of legal proceedings to be given be¬ 
fore the institution of such proceedings is a 
provision of substantive law. S. 54, United 
Provinces Court of Wards Act, cannot 
affect the procedure of the Courts in Delhi, 
for not only has the Legislature of the 
United Provinces no power to legislate for 
I the Courts in Delhi but S. 2 of the Act 
expressly disclaims an intention to do so. 

: S. 54 is not an enactment in force in the 
Province of Delhi and there is therefore 
no enactment for the time being in force 
within the meaning of S. 15 (2), Lim. Act. 
The question of limitation is itself one of 
procedure and if a consideration of that 
question involves the consideration of 
other rules of procedure, the rules of pro¬ 
cedure which must be considered are those 
of the lex fori. It seems to me clear that 
there is no enactment in force in the 
Province of Delhi which requires the 
giving of notice to the Collector .or other 
person in charge of a ward under the 
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United Provinces Court of Wards Act. 
I hold therefore that the suit is barred by 
limitation. 

S.C./a.l. Order accordinijhj. 
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Rattan Singh and others —Plaintiffs— 
Appellants. 

V. 

Kishen Das and others —Defendants— 
Respondents. 

Second Appeal No. 1821 of 1932. Deci- 
ded on 6th June 1935, from decree of Dist. 
Judge, Hoshiarpur, D/- 27th October 1932. 

❖ (a) Mortgage—Equity of redemption— 
Clog—Permanent lease to mortgagee, though 
by separate deed and for consideration not 
included in mortgage-debt is clog. 

A permanent lease by mortgagor in favour of the 
mortgagee, though by a separate deed and for 
consideration not included in mortgage-debt is 
part of the same mortgage transaction and is 
therefore a clog on equity of redemption: AIR 
2930 P C 142\ AIR 1929 Bom 286; 26 Bom 705; 
AIR 2929 Mad 243; AIR 2920 Pat 144; AIR 
1922 Bom 277, Rel. oh: Case law discussed. 

[P52C1] 

^ ^ (b) Mortgage—Equity of redemption— 
Lease to mortgagee amounting to clog—Ac¬ 
quiescence by mortgagor does not estop his 
vendee from challenging validity of lease in 
suit for redemption—Such clog is non-en* 
forceable not only against mortgagor but his 
assign also. 

A provision which fetters redemption is not one 
of general validity avoided against the mortgagor 
personally by reason of pressure or undue influence 
brought to bear upon him, but is one which when 
forming part of the actual mortgage contract has 
no validity at all, and is void and not enforceable 
by the Courts. There is no question of limitation; 
for, it is only in a suit for redemption by the 
mortgagor that the question of the validity of the 
clog (permanent lease) would arise in such a case, 
since there could be no object in seeking to set 
aside the clog so long as the mortgage subsisted 
and the mortgagees were entitled to possession 
under the lease. Hence the mere acquiescence of the 
mortgagor for a long time will not estop his ven¬ 
dee in a suit for redemption from contending that 
a permanent lease is a clog on the equity of re¬ 
demption. [P 52 C 1] 

A provision clogging redemption has no more 
binding force against an assign of the mortgagor 
than it has against the mortgagor himself, the 
provision being void from its inception and not 
enforceable at law: .4 I R 1930 P C 142; A I R 
1922 Bom 277; AIR 1925 All 427 and i I 
1929 Bom 186 Rel on; 1 P R 1913, Disting. 

[P 52 C 2] 

M. G. Mahajan and Tara Singh Nar¬ 
nia for Gulin Bam and Nawal Kishore — 
for Appellants. 

Eargopal and Achhru Bam—ior Res¬ 
pondents. 


ro Lahore Rattan Singh v. Kishen Das (Coldstream. J.) 


im 


Coldstream, J.—On 28th August 1872, 
.Towahar, son of Gurmukh, a Ea]put of 
Baroh in Hoshiarpur district, executed a 
mortgage deed in respect of 3152 kanals of 
land in favour of Cbuni Lai. a Brahmin 
of Chintpurni in the same district, for 
Es. 800, with the condition that redemp¬ 
tion would be effected in the month of 
Jeth. The mortgage was with possession, 
the produce of the land to he taken as in¬ 
terest on the loan. On Jowahars death 
the land passed to a collateral of the same 
name, son of Mangal. On 31st July 1890 

Jowahar.son of Mangal, borrowed a further 

sum of Es. 1,500 from Chuni Lai on the 
same security, executing a second deed of 
mortgage. On the same day he executed 
a deed leasing 274 kanals 7 marlas of land 
to Nathu Earn, son of Chuni Lai, giving 
Nathu Earn the rights similar to those of 
an occupancy tenant under S. 5, Punjab 
Tenancy Act, for a consideration of Es. 375, 
to be paid by the lessee to a creditor of 
the mortgagor. The lease virtually effected 
a permanent alienation, investing the 
lessee, as it did, with the power to alienate. 
After Jowahar’sdeath, his son GheluEam, 

on 4th June 1924, borrowed Es. 1,810 
from the sons of Nathu Earn, the first four 
defendants, and executed another deed 
mortgaging the previously incumbered land 
for this sum in their favour. On 8th Ap¬ 
ril 1931, Ghelu Earns widow, acting on 
behalf of Ghelu Earns minor son Bir 
Singh, mortgaged the land to the first 
seven plaintiffs in the present suit and 
Udham Singh, defendant 5, for Es. 5,300. 
Part of the consideration was the liquida¬ 
tion of the mortgage debt of Es. 4,110, 
due to the sons of Nathu Ram. Ddham 
Singh sold his rights to Hukam Singh, 
plaintiff 8, on 18th April 1931. 

The mortgagees under the mortgage of 
8 th April 1931, and Hukam Singh insti¬ 
tuted a suit on 12th May 1931 in the 
Court of the Senior Subordinate Judge, 
Hoshiarpur, for redemption of the mort¬ 
gaged land against Udham Singh and the 
sons of Nathu Earn, alleging that they had 
offered them Es. 4,110, to release the land 
which the latter had refused to do. The 
sons of Nathu Ram admitted the right of 
the plaintiffs to redeem the mortgage in 
the month of Jeth but contested their 
right to take possession of the 274 kanals 
7 marlas leased to them in perpetuity by 
the deed of 31st July 1890. The plaintiffs 
pleaded that this lease was a fetter on 
the equity of redemption and as such not 


enforceable against the rights of the mort. 
gagors. The senior Subordinate Judge held 
that the lease of 3l3t July 1890 was in 
fact benami in favour of Nathu Ram, the 
real lessee being his father Chuni Lai, the 
mortgagee, that the lease was pai*t of the 
same transaction as the mortgage of the 
same date, and being a clog on the right, 
to redeem the mortgage, was not enforce¬ 
able against the mortgagors’ successors-in- 
interest. He accordingly granted a decree 
for redemption of the whole area mort¬ 
gaged on payment of Es. 4,110, togetheir 
with Es. 375, to be paid in the next month 
of Jeth. On appeal, the District Judge of 
Hoshiarpur, modified the decree so as te 
make it exclude the 274 kanals 7 marks- 
permanently leased to Nathu Earn on 31sfc 
July 1890, holding that this lease (which, 
in agreement with the trial Judge he found 
to have been in reality in favour of Nathu 
Earn s father Chuni Lai) was a transaction 
practically amounting to a sale, and dis¬ 
tinct from the mortgage of the same date 
and therefore not an agreement which 
could in equity be declared void as a clog 
on redemption of the mortgage. Against 
this decision the present further appeal 
has been preferred by the plaintiffs for 
whom it is contended that the District 
Judge erred in reversing the decision of the- 
trial Court that the lease of 31st July 1890 
was not binding upon them. 

The decision of both the Courts below 
that the lease was really in favour of Chuni 
Lai, his son Nathu Ram being merely a 
benamidar, is final. It is obviously cor¬ 
rect. There can also be no doubt what¬ 
ever in my opinion that though it was 
recorded in a separate document it was as 
held by the trial Judge a part of the same 
transaction as the mortgage effected on 
the same day. The trial Judge has noticed 
that the land leased was the whole of the 
valuable area of the mortgaged land, the 
remainder being uncultivated (banjar) and 
of no value. It is obvious that the lease 
operated to clog the equity of redemption. 
Indeed, it is difficult to imagine a more 
sure contrivance to this end, by which, on 
payment of Es. 375, the value of the equity 
of redemption in respect of 3152 kanals of 
land, mortgaged for Es. 4,110, was practi¬ 
cally destroyed. The principles to be fol¬ 
lowed by this Court are clearly laid down 
by the judgment of the Privy Council in 
11 Lah 251.^ That was in a case from 

1, Mehrban Khan v. Makhna, AIR 1930 P 0 142 
=123 I 0 554=57 IC 168=11 Lah 251 (P C). 
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the North-West Frontier Province where, 
as in this Province, S. 60, T. P. Act, is not 
in force. We have to decide by equity and 
good conscience, that is to say by the rules 
of English law if it is found applicable to 
society and circumstances. As pointed out 
by their Lordships, S. 60, T. P. Act, indi¬ 
cates that the rules of English law relat¬ 
ing to a mortgagor’s right to redeem are 
applicable, there being no indication to 
the contrary. The relevant principle of 
the English law as stated in the authori¬ 
ties cited and followed in that case by 
their Lordships is that : 

Auy provision inserted in a mortgage deed to 
prevent redemption on payment or performance of 
the debt or obligation for which the security was 
given is what is meant by a clog or fetter on the 
equity of redemption and is therefore void .... 
(Lord Lindley in (1899) 2 Ch 474,2 p. 475). 

Redemption is of the very nature and essence of 
a mortgage as mortgages are regarded in equity. 
It is inherent in the thing itself and it is ... . 
as firmly settled now as it ever was in former 
times that equity will not permit auy devise or 
contrivance desired or calculated to prevent or 
impede redemption. It follows as a necessary 
consequence that when the money secured by a 
mortgage of land is paid, off, the land itself and 
the owner of the land in the use and enjoyment 
of it must be as free and unfettered to all intents 
and purposes as if the land had never been made 
the subject of the security (Lord Macnagbten in 
the case of NoaUs & Co. v. Ricc.^) 

Their Lordships in 11 Lab 251^ were 
dealing with a case in which the provision 
fettering the equity of redemption was 
included in the mortgage-deed, and it is 
contended that their decision cannot be 
applied here where the lease was by a 
separate deed and for a consideration not 
included in the mortgage debt. I find no 
force in this contention. That the lease 
was really in favour of the mortgagor 
Chuni Lai and not of his son has been 
found by both the lower Courts and this 
decision, which is manifestly correct, can¬ 
not now be questioned. The fact that the 
lease and the mortgage were effected by 
different though contemporaneous deeds is 
immaterial. It is clear that they were, as 
held by the trial Judge, parts of the one 
and the same transaction, and the Indian' 
(Courts have applied the doctrine now made 
clear in 11 Lah 251^ to many cases where 
theclog was effected by a separately record¬ 
ed transaction. In 53 Bom 360^ a mortgage 

2. Stantley v. Wilde, (1899) 2Ch 474=68 L J Ch 

'681=^15 T L R 528=48 W R 90=81 L J 393 

2a. (1902) A G 24=71 L J Ch 139=66 J P 147=.- 

50 W E 305=86 L T 62. 

■3. Parashram v. Lakshmi, AIR 1929 Bom 186 

=11510 405=31 Bom L R 229=53Bom 360. 


was effected in 1902 and two permanent 
leases executed in April and June 1907, 
It was contended that the principle for. 
bidding clogs on redemption was inappli¬ 
cable to an arrangement made between 
the mortgagor and the mortgagee at a 
time subsequent to the time of the mort¬ 
gage. The contention was overruled, ono 
of the authorities relied upon by the Court 
being 16 Bom 705,‘‘a decision, which had 
never been dissented from, in a case where 
a permanent lease had been effected three 
years after the niortgage. It is true that 
in 53 Bom 360,^ it was found that the 
lease had been unfair, but the ruling upon 
the contention based on the difference of 
time between the two transactions was 
independent of this finding. In 52 Mad 
300^ the doctrine was applied where the 
clog was eff'ected by a separate agreement 
executed six days after the mortgage-deed, 
to sell the land to the mortgagee at a con¬ 
cession rate. It was held that the two 
transactions were parts of the same tran- 
saction and that the agreement to sell 
was a clog on the equity of redemption 
and was void in law whether it was to 
have effect before or after redemption. In 

57 I C 337,® a Full Bench ruling of the 

Patna High Court disposing of a case in 
which the clog pleaded had been effected 
seven years after the lease, Miller, C. J. 
observed that; 

Once the mortgage had been entered into, it was 
not within the competency of the parties to clo» 
the mortgagor’s equity of redemption by entering 
into a transaction whereby even after redemption 
the mortgagee would retain an interest in the pro¬ 
perty as lessee upon payment of a comparatively 
trifling rent. ^ 


in 4b Bom 409 the mortgage-deed was 
executed in 1859 and on the same day the 
mortgagor entered into a separate contract 
to lease the land on a permanent tenure 
on a fixed annual rent of Es. 70. The 
mortgagor sued for redemption in 1916. 
In deciding that he was entitled to redeem 
the mortgage it was held that the two 
documents were parts of the same tran. 
saction and the principle of equity was 
applicable. These authorities, to which 
others could be added, leave no doubt that 

4. Subrao V. Manjapa (1892) 16 Bom 705. 

5. Tirumala Chettiy v. Srinivasa Raebava 

Charlu, A I R 1929 Mad 243=12^ IC 75^- 
56 M L J 318=52 Mad 300. 

6. Ram Narain v. Surath, AIR 1920 Pat 144 — 
67 10 337=1 P L T 575=5 P L J 423 (P bT 

7. Bhim Rao Nagoji Rao v. Sakharam, AIR 

nil ^ ^ 612=23 Bom L R 

1268=46 Bom 409. 
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the circumstance that the transaction 
fettering the right of redemption is record- 
cd separately from the mortgage itself, 
and for a consideration not included in the 
iconsideration for the mortgage, will not 
by itself preclude the application of the 
principle that agreements to prevent 
redemption on payment or performance of 
the debt or obligation should not be 
enforced. It is nest contended that the 
'plaintiffs cannot set up the equitable doc- 
trine on which they now rely in view of 

the long silence and consent of the mort¬ 
gagors, their vendors, which shows that 
they accepted the lease as binding upon 
them. Mere lapse of time will not, how¬ 
ever, affect the case. It has now been 
settled by the Privy Council in 11 Lah 251 

that a provision which fetters redemp¬ 
tion is not one of general validity, avoided 
against the mortgagor personally by rea¬ 
son of pressure or undue influence brought 
to bear upon him, but is one which when 
forming part of the actual mortgage con¬ 
tract (as the trial Judge rightly found the 
lease to be in this case) has under the 
general law no validity at all, but is void 
and not enforceable by the Courts. I have 
already referred to a case, 46 Bom 409,^ 
where the mortgage was effected in 1859 
and redemption sought in 1916. In 47 
All 582® a period of over 40 years had 
elapsed between the transaction and the 
suit. There is no question of limitation 
for, as observed by Baker, J. in 53 Bom 
360,® it is only in a suit for redemption by 
the mortgagor that the question of the 
validity of the lease would arise in such a 
case, since there could be no object in 
seeking to set aside the lease so long as 
the mortgage subsisted and the mortgagees 
were entitled to possession under that. In 
this connection it is to be noted that in 
the case before us acquiescence by the 
mortgagees was not pleaded nor was any 
issue struck upon this point. 

Lastly we are asked to uphold the deci¬ 
sion of the lower appellate Court because 
the plaintiffs are not themselves the mort¬ 
gagors but their vendees. Keference has 
been made to 14 PL R 503, i. e., 146 
P L R 1913,® a judgment cited by the 
lower Court. That judgment dealt with a 
totally different matter, a plea that the 
terms of a mortgage were oppressive and 

8. Parmanand v. Matu Din, AIR 1925 All 427 

• =87 I G 477=23 A L J 307=47 All 582. 

9. Attar Singh v. Ganga Singh, (1913) 1 P R 
1913=18 I C 594=146 P L R 1913. 


ment is rebutted by the judgment of the 
Privy Council in 11 Lah 251^ where it 
was held that a provision clogging redemp. 
tion had no more binding force against an 
assign of the mortgagor than it had against 
the mortgagor himself, the provision being 
void from its inception and not enforce, 
able at law. For the reasons given I would 
accept this appeal, set aside the decision 
of the District Judge and restore the 
decree of the trial Court, leaving the par¬ 
ties to bear their own costs in this Court. 
The cross-objections have not been pressed 
and they are dismissed. 

Jai Lai, J.— I agree but not without 
hesitation. 

D.S./K.S. Appeal accepted. 
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Bhide, J. 

Bishen Chand — Decree-holder — Ap¬ 
pellant. 

V. 

Bakhshish Singh and anotha Judg¬ 
ment-debtors—Respondents. 

Second Appeal No. 659 of 1936, Decided 
on 2nd November 1936, from order of 
Dist. Judge, Jullundur, D/- 3rd March 
1936. ■ , 

Punjab Debtors’ Protection Act (2 or 
1936), Ss. 4 and 5—Scope—Ss. 4 and 5 being 

procedural have retrospective effect, 
although not so specifically stated—Aliena* 
tion after Act came into force, of land attach¬ 
ed before, is governed by procedure in Ss. 4 
and 5 of the Act. 

Sections 4 and 5 of the Act relate to procedure 
and will, therefore apparently govern pending 
cases also, although there is no specific provision 
in the Act giving them retrospective effect. Even 
though the land was attached before the Act came 
into force, Ss. 4 and 5 should govern the procedure 
if alienation of land was to be made in satisfaction 
of decree after it came in force. [P 53 C 1, 2] 

Vishnu Bait —for Appellant. 

Partap Singh —for Respondents. 

Judgment. —The sole point for decision 
in this second appeal is whether an execu¬ 
ting Court has power to reserve a certain 
portion of the land of a judgment-debtor 
for maintenance and refuse execution 
against it, when his land is not sufficient 
for the purpose. 

The Courts below have found that the 

4 

land of the judgment-debtor, who is a Jat 
and a member of an agricultural tribe, 
^delds only an annual net income of 
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Es. 72 and is not sufiQcient for the main¬ 
tenance of himself and his family and 
they have therefore refused to execute the 
decree against the land. The fact that 
the land of the judgment-debtor is not 
sufficient for his maintenance is clear from 
the statement of the decree-holder him- 
self in the trial Court. But it is contended 
on behalf of the decree-holder that there 
is no provision in law entitling the execu. 
ting Court to refuse to execute a decree 
on this ground. The learned counsel for 
the respondent-judgment-debtor concedes 
that there was no such provision till the 
iPunjab Act 2 of 1936 (the Punjab Debt, 
ors’ Protection Act 1936) was recently 
passed; but he contends that the present 
case will now be governed by that Act and 
according to the provisions thereof the 
judgment-debtor is entitled to have suffi¬ 
cient land reserved for his maintenance. 
This contention appears to me to be cor- 
rect. Although the present execution case 
was instituted before Punjab Act 2 of 
1936 came into force, the matter will, in 
my opinion, be now governed by that -4ct. 
S. 4 of the Act requires that whenever a 
Civil Court orders that land be attached 
and alienated temporarily in the execution 
of a decree for payment of money, the 
proceedings shall be transferred to the 
Collector. S. 5 requires that when the 
proceedings arise so transferred, the Col- 
lector shall exempt sufficient land for the 
maintenance of the judgment-debtor and 
members of his family who are dependent 
on him. These sections relate to proce¬ 
dure and will therefore, apparently govern 
pending cases also, although there is no 
speciBc provision in the Act giving them 
retrospective effect: (cf. Maxwell on Inter, 
pretation of Statutes, pages 195-6, 7th 
Edition). 

The learned counsel for the appellant 
urged that the land was already attached 
in this case before Punjab Act 2 of 1936 
came into force and hence S. 4 will not 
apply. I do not think there is any sub¬ 
stance in this argument. For the attach, 
ment has practically come to an end as 
the Courts below have refused to proceed 
against the land. Moreover the section 
says in unqualified terms that whenever a 
Court has to attach and alienate land in 
execution, the proceeding shall be trans- 
ferred to the Collector and I do not see 
any good reason why the section should 
not govern the procedure if an alienation 
is to be made hereafter in the present 


case. It may be pointed out here that 
Ss. 9 and 11 of the Act do contain reser¬ 
vations, excluding from the scope of those 
sections certain cases in which debts 
were incurred before the commence¬ 
ment of the Act, or applications are made 
for execution of decrees passed before the 
commencement of the Act. But Ss. 4 and 
5 contain no reservations of this descrip, 
tion. I am, therefore, of opinion, that 
Ss. 4 and 5 will govern the procedure, if 
the decico in the present case is to be 
satisfied by alienation of the land here¬ 
after. 

In the circumstances, I see no good 
reason to interfere with the order of the 
Courts below, but in view of the facts I 
leave the parties to bear their costs in 
this appeal. 

S.cJa.L. Appeal dismissed. 
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Moneoe, J. 

Xarsingh Das and anotkei —Appellants. 

V. 

Official Receiver, Sari/odAa—Respon¬ 
dent. 

Misc. First Appeal No. 1079 of 1935, 
Decided on 1st June 1936, from order of 
Dist. Judge, Shahpur, D/- 4th May 1935. 

Insolvency— Fraudulent transfer—Insol¬ 
vents’ notorious financial position known 
both to them and their creditors—Insolvents 
shortly prior to insolvency alienating most of 
their property for value arbitrarily fixed, to 
few of innumerable creditors—Request by 
creditors for payment by letter, telegram, 
notice or in person, but no legal proceedings 
taken—There is fraudulent preference in 
favour of creditors. 

A threat of legal proceedings to a man who is 
hopelessly insolvent clearly cannot be described 
as pressure. [P 54 C 2] 

Where the insolvents who were in a notorious 
financial position known both to them and their 
creditors, agreed shortly before filing insolvency 
application, to alienate practically the whole of 
their property for value arbitrarily fixed, to a few 
of their innumerable creditors, alleging pressure 
brought by the creditors,to pay by letter, telegram, 
notice or in person, though not in one case were 
legal proceedings taken against the insolvents : 

Held : that there was a conspiracy, between the 
insolvents and the creditors who received the 
property and that there was fraudulent preference 
in favour of the creditors. [P 54 C 1, 2] 

Badri Das and Vishnu Dati —for 

Appellants. 

J. N. Aggaru'al, A. N. Chona and Asa 
Ram —for Respondent. 
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Judgment —These nine appeals are 
l)rouf^hfc by nine transferees of property 
from the insolvents. In each case the 
transfer has lieen set aside by the District 
Judi;e of Shahpur on the ground that it 
am>iunted to a fraudulent preference. The 
business of the insolvents had been failing 
for some time and ceased to be carried on 
in .July 1920. In August 1929, they held 
a meeting of creditors and apparently the 
best proposal that they made was a pa^ - 
ment of four annas in the rupee. From 
this their financial position can be readily 
inferred. This meeting broke up in con¬ 
fusion and without any arrangement 
having been reached. Between 13th and 
26th September they agreed to make a 
large number of alienations, the total 
amount of property involved being about 
Es. 96,000 which represented practically 
all the property of the insolvents. The 
nature of these transactions was that in 
consideration of amounts due to the trans¬ 
ferees the property of the insolvents was 
assigned to them. No deeds were regis¬ 
tered; the transactions were carried out 
entirely by reports to the patwari and 
they were all attested before the patwari 
on the same day. 28th November 1929. 
The petition for insolvency was presented 
on 30th October 1929, and the insolvents 
were adjudicated on 17th March 1932. 
The learned District Judge has examined 
each of the cases with great care. In some 
he has come to the conclusion that there 
was no consideration proved for the trans¬ 
fers, in others that there was ; but in 
every one of these nine cases he has 
come to the conclusion that there was 
fraudulent preference in favour of the 
creditors. 

The facts set out above are in them¬ 
selves sufficient to show that the insol¬ 
vents who were in a desperate financial 
position were endeavouring to benefit 
certain of their creditors at the expense of 
. the rest. They did not even wait to realise 
the property. In each case a value was 
; put on the property of the insolvents and 
for the transaction that value, arbitrarily 
fixed, was taken to be the value of the 
property. lu view of the earlier meeting 
and the knowledge of the creditors that 
the insolvents were able to make an offer 
of only one quarter of the debts I do not 
think it would be too strong an inference 
to draw that there was a conspiracy to 
defraud between the insolvents and the 
creditors who received this property. In 
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addition to this when it is found that 
many of the creditors are relatives of the 
insolvents this inference becomes almost 
irresistible. 

For the creditors it has been strenuously 
argued that the transactions should stand. 
It has been represented that pressure to 
pay was put by each of the creditors on 
the insolvents. That pressure consisted in 
some cases of notices calling on the 
insolvents to pay, of telegrams even though 
the parties lived in the same town and in 
one case it is suggested that the creditor 
went to the house of one of the insolvents 
and “disgraced him.” In the circumstances 
of this case this argument must fail. The 
insolvents had a very large number of 
creditors, probably more than a hundred, 
for actually 125 alienations of property 
took place in the fortnight between 13th 
and 26th September. The financial posi- 
tion of the insolvents must have been 
notorious and it must also have been 
known both to them and to their creditors 
that their insolvency was bound to come. 
It was a question only of time and a short 
time at that. And to suggest that a 
request for payment by letter, telegram, 
notice or in person, however violently 
expressed, was putting pressure on these 
insolvents is in my opinion a foolish argu¬ 
ment ; and it should be noted that in not 
one single case in which it is alleged that 
pressure was applied, were legal proceed¬ 
ings of any kind taken. A threat of legal 
proceedings to a man who is hopelessly 
insolvent clearly cannot be described as 
“pressure.” 

In the circumstances this case leads, 
only to one conclusion: that the insolvents 
arbitrarily gave preferences to the claims 
of the nine appellants. I think that the 
learned Judge was right in his conclusions 
and I dismiss these appeals with costs. 

v.B.B./k.S. Appeals dismissed. 
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Jai Lal, J. 

Mt. Punni and anothe )—Defendants — 
Appellants. 

V. 

Mt. Sohhi — Defendant and others — 
Plaintiffs—Respondents. 

Second Appeal No. 822 of 1935, Decided 
on 12th March 1936, from decree of Addl. 
Dist. Judge, Ferozepore, D/- 1st February 
1935. 


Mt. Punni v. Mt. Sobhi 


1937 Mt. Punni V. Mt. 

Hindu Law—Widow—Alienation — Widow 
making gift of land to her daughter, her next 
heir—Gift not of entire land—It does not 
•amount to surrender—it amounts to aliena* 
tion and is invalid. 

Where the gift of land by a widow to her 
daughter, who is the next heir, does not comprise 
the entire or almost the entire holding of the 
widow and the widow still retains land and houses 
in her possession, such a gift cannot be held to 
amount to surrender of the estate of the widow 
but must be deemed to bo an alienation and is as 
fiuch invalid : AIR 1932 Bom 625, Foil. 

[P55C2; P56 C 1] 

Boop Chand for V.N. for Appel¬ 

lants. 

Mehr Ghand Mahajan — for Eespon- 
■dents (Plaintiffs). 

Judgment.—This second appeal is by 
the donees, Mt. Punni, wife of Kaka Ram, 
and Mt. Maro, wife of Nagita Ram. Their 
mother Mt. Sobhi, widow of Harnam Das, 
made a gift of land in their favour. The 
contesting respondents who claimed to be 
the reversioners of Harnam Das instituted 
a suit for a declaration that the gift would 
not affect their reversionary rights. Two 
important questions arose at the trial 
■whether the parties were governed in 
matters of succession and alienation by 
custom, and if so what the custom was 
with regard to the right of the widow to 
make a gift of the property inherited by 
her from her husband and secondly if the 
parties were governed by their personal 
law, that is to say Hindu law, whether 
the gift was valid under that law. It is 
conceded before me, and this contention is 
correct, that if the parties are governed by 
custom with regard to alienation and sue- 
cession then the gift would be invalid 
because it is the plaintiffs-reversioners 
who would then inherit the property after 
the death of the widow and the latter 
would not be entitled to make a gift of the 
property in dispute. It is, however, con¬ 
tended that the parties are not governed 
by custom but by their personal law. This 
contention is based on the assertion that 
Harnam Das who was a Brahman of 
Oiddarbaha in the Muktsar Tahsil of the 
Ferozepore District did not cultivate land 
with his own hands but that, though he 
owned land, he had it cultivated by ten¬ 
ants, that the Brahmins do not form a 
compact village community in this village 
and that it has not been proved that they 
cither founded the village or settled in it 
at the time of the foundation of the vil¬ 
lage. These no doubt are matters which 
must raise a strong presumption that the 
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family of Harnam Das was not governed 
by custom. 

In the riwajiam prepared at the time 
of the Settlement of 1872-73 (Ex. P/2) it 
is mentioned with regard to all sub-castes 
of Brahmins of Tahsil Muktsar that no 
sonless proprietor or his wife is at all 
competent to alienate land in favour of a 
daughter of his descendants without the 
consent of the collaterals. No instance 
was given because it was settled that no 
alienation had so far taken place. It is, 
however, to be noted that in the subse¬ 
quent riwajiam which was prepared at 
the time of the Settlement of 1915 the 
Brahmins were not questioned at all on 
this matter. In fact they were not ques¬ 
tioned at all in connexion with the prepa- 
ration of the riwajiam and it appears that 
it was assumed that only agricultural 
Brahmins were governed by custom. 

The learned counsel for the respondents 
contends that in the absence of any state¬ 
ment made by the Brahmins at the time 
of the preparation of the Customary Law 
prepared in 1915 that the custom men¬ 
tioned in the riwajiam of 1872-73 has 
been abrogated that custom must be 
deemed still to exist. I do not think it is 
necessary to record any finding on this 
aspect of the case and I refrain from 
deciding for the purpose of this appeal 
whether the parties are governed by 
custom in the matter of succession and 
alienation because in my opinion even if 
they are governed by the Hindu law the 
gift in suit must be held to be invalid. It 
is not denied by the appellants’ counsel 
that ordinarily such a gift would be in¬ 
valid under the Hindu law, but he seeks 
to support the gift on the ground that it 
was not really a gift but an acceleration 
of inheritance, that is to say, it was a 
surrender of the estate of the widow in 
favour of the next heir. Assuming that 
the parties are governed by the Hindu 
law the daughter would be the heir after 
the widow, but in the present case the 
gift does not comprise the entire or almost 
the entire holding of the widow. As found 
by the learned Judge she has still retained 
land and houses in her possession. 

It was held in 56 Bom 410^ that where 
a widow retained 40 acres of land out of 
230 acres and made a gift of the balance 
in favour of her daughter, under the 

1. Gangadhar Narayan v. Prabudha Vasudeo, 
AIR 1932 Bom 625=1401C 884=56 Bom 
410=34 Bom L R 1223. 
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Hindu law such a gift could not be held to 
^amount to a surrender of the estate of the 
widow but must be deemed to be an 
alienation. Following this view I hold 
that in the present case the gift must be 
deemed to be an ordinary alienation and 
not a surrender of the estate of the widow 
and therefore invalid even under the 
Hindu law. The learned District Judge 
has, therefore, rightly decreed that the 
gift shall not affect the reversionary rights 
of the respondents. I dismiss this appeal 
with costs. 

B.M./v.v. Appeal dismissed. 

A. I. R. 1937 Lahore 56 
Bhide, J. 

(Ha^i) Hamid Ullah — Defendant — 
Appellant. 

V. 

Hafiz Abdul Khaliq —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 37 of 1936, Decided 
on 18th June 1936, from decree of Dist. 
Judge, Delhi, D/- 26th November 1935. 

Landlord and Tenant—Permanent Tenancy 
“—Permanent tenant or his predecessors-in* 
title executing leases containing conditions in¬ 
consistent with permanent tenancy in favour 
of landlord Strong presumption against per¬ 
manent tenancy arises. 

\yhere a permanent tenant or bis predecessors- 
in-title execute leases containing conditions in¬ 
consistent with permanent tenancy, in favour of 
landlord or his prodecessors-in-title, a strong pre¬ 
sumption against permanent tenancy arises and it 
is for them to show that the tenancy is permanent 
and why they accepted such conditions. 

. , T T. [P 56 C 2] 

Achhru Bam, Nawal Kishore and 

Bhagivat Dayal—lor Appellant. 

Manohar Lai, Jagan Nath Aggarwal 
and M. C. Mahajan —for Respondent, 

Judgment. This second appeal arises 
out of a suit for ejectment of the defendant 
from a site in Delhi City, the superstruc- 
ture on which admittedly belongs to the 
defendant. The defendant pleaded that he 
had a permanent tenancy and was not 
liable to ejectment. The trial Court found 
that the tenancy was permanent initially, 
but it had been converted into a tenancy 
at will. The Court, therefore, decreed 
ejectment but ordered plaintiff to pay 
Rs. 3,000 to the defendant by way of com¬ 
pensation for the superstructure. On ap. 
peal this decision was affirmed by the 
learned District Judge except as regards 
compensaticn. The learned District Judge 


disallowed the compensation and instead, 
of it allowed the defendant time to remove- 
the materials of his superstructure. From 
this decision the present appeal has been 
preferred. 

The learned counsel for the appellant' 
has urged that the learned District Judge- 
has not given any finding on the question, 
whether the tenancy was a permanent one 
at the outset and when and how it lost its 
character. But the defendant or his pre- 
decessors-in-interesb have admittedly exe. 
cuted several leases in favour of the plain¬ 
tiff or his predecessors-in-interest from' 
the year 1880 onwards, which go to show 
that even if the tenancy was permanent at * 
first, it ceased to have that character. The 
leases referred to contain distinct provi.' 
sions for ejectment, enhancement of rent 
and even for removal of materials (see 
Exs. P, 1, P. 2, P. 3, P.8). In the circum¬ 
stances the burden lay heavily on the- 
appellant to prove that the tenancy is still ■ 
a permanent one. The learned counsel 
for the appellant urged that mere accep. 
tance of conditions inconsistent with a 
permanent tenancy under some erroneous 
impression cannot change the nature of 
the tenancy. But the defendant and his 
predecessors were presumably well aware} 
of the nature of their tenancy and it was 
for them to show why they accepted any 
such conditions at all. They entirely failed 
to rebut the strong presumption against 
a permanent tenancy which arises from 
the leases. In the end it was contended 
that the learned District Judge should at. 
any rate not have interfered with the 
order awarding compensation to the de¬ 
fendant. But as pointed out already, some* 
of the leases contained distinct provisions- 
for removal of materials. In these cir-' 
cumstances if the defendant or his pre¬ 
decessor chose to erect any superstructure^ 
it was at their risk. It was for the de¬ 
fendant or his predecessors-in-interest to- 
safeguard their position by an agreement- 
for award of compensation in the event of 
ejectment, even if the tenancy was a per¬ 
manent one at the outset and was then, 
converted into a temporary one. But they 
not only did not do so, but inserted in some- 
of the leases provisions for removal of 
materials. In the circumstances, I see no- 
reason to interfere with the decree of tho 
learned District Judge and dismiss tho 
appeal with costs. 

k.b./d.s. Appeal dismissed. 
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Agha Haider, J. 

(Bosian) Badar Zaman — Defendant — 
Appellant. 

V. 

(Bostan) Amir Ullah and others —Plain¬ 
tiffs and Defendants—Respondents. 

Second Appeal No. 9 of 1936, Decided 
on 23rd March 1936, against decree of 
Dist. Judge, Attock, D/- 29th August 1935. 

Registration— Registered documents have 
priority over unregistered ones — Documents 
must be antagonistic for applicability of the 
rule. 

The Registration Act provides that a registered 
document shall take effect, as regards the property 
comprised therein, against every unregistered 
document relating to the same property. This 
provision can only apply to cases in which the 
property conveyed by the two documents is the 
same, or in which the property conveyed by one 
document includes the property conveyed by the 
other. In other words, it applies where the two 
documents are antagonistic, but not where effect 
can be given to each without infringement of the 
other : 6 Bom 193 {F B) and 3i All 631, Foil, 

[P 58 C 1] 

Nand Lai —for Appellant. 

M. L. Puri and Bishen Narain — for 
Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal arising out of a suit for possession of 
certain land detailed in the plaint. Ghu- 
1am Haider, defendant 1, is the owner of 
two khasra numbers: (l) 3365-2 measur. 
ing 1 kanal 14i marks; and (2) 3253-2 
measuring 2 kanals and 11 marks. For 
convenience of reference I would call No. 
(l) A and (2) B. Defendant 1 mortgaged 
three-fourths share of A to Ayub Khan, 
defendant 2, on 1st September 1932. He 
also mortgaged half of B in favour of 
Ghafur Khan, defendant 3, by means of 
mutation. Both these mortgages were 
with possession. On 5th December 1932, 
Ghulam Haider, defendant 1, executed a 
mortgage in favour of Bostan. son of 
Badar Zaman, defendant 4. The consi¬ 
deration of this document was Rs. 200 in 
the shape of a promissory-note. This 
document is marked Ex. D.3. On 22nd 
January 1933, Ghulam Haidar made an 
unregistered mortgage in favour of Bostan, 
defendant 4, for Rs. 99. This document 
is marked Ex. D.l. The property com¬ 
prised in this mortgage was B. On 13th 
January 1934, Ghulam Haider executed 
an unregistered mortgage for Rs. 99 in 
favour of Bostan, defendant 4. This docu- 


ment is marked Ex. D-2. The property 
comprised in this mortgage was A. On. 
19th March 1934, Ghulam Haider, defen¬ 
dant 1, sold lands A and B to Bostan, son 
of Amir Ullah, plaintiff, for a sum of 
Rs. 1,500 by means of a registered docu¬ 
ment marked as Ex. P-l. Bostan, Son of 
Amirullah, has now brought the present 
suit for possession of the land which he has 
purchased. The mortgage in favour of 
Ayub Khan, defendant 2, was redeemed 
by the plaintiff-respondent and the plain, 
tiff admits the claim of Ghafur Khan, the 
prior mortgagee. Defendant 1 admitted 
the plaintiff’s claim; Bostan, son of Badar 
Zaman, defendant 4, has alone contested 
the plaintiff's suit. He has pleaded that 
the sale in favour of the plaintiff was 
fictitious and fraudulent and that the 
mortgage-deeds in his favour namely, 
Exs. D-1, D-2 and D-3 should have prio. 
rity over the sale-deed Ex. P-l in favour 
of the plaintiff. 

The trial Court held that there was na 
consideration for Ex. D-3 and that in fact 
Bostan, son of Badar Zaman, had himself 
stated in the mutation proceedings taken 
in connexion with Ex. D-3 that there was 
no mortgage in his favour. It further 
held that Ex. D-2 was for consideration 
and valid and that the plaintiff was bound 
by this mortgage. As regards D.l the 
trial Court held that it was not for 
consideration. It accordingly held that 
Ex. D-2 alone was for consideration and 
that the plaintiff could obtain possession 
of the land subject to the mortgage Ex. D-2 
in favour of defendant 4. Both parties 
went up in appeal. The lower appellate 
Court has affirmed the finding of the trial 
Court as regards D-3 and D-2 but has 
reversed the finding of the trial Court as 
regards Ex. D-1 holding that it was for 
consideration and, therefore, valid. In the 
end it held that, in view of the provisions 
of S. 50, Registration Act, the plaintiff 
was entitled to have priority over Exs. D-1 
and D.2 and his suit should therefore be 
decreed. The contesting defendant Bostan, 
son of Badar Zaman has come up to this 
Court in second appeal. In my opinion 
there is no substance in this appeal. The 
sale-deed Ex. P-l in favour of the plain¬ 
tiff was not in regard to the equity of 
redemption but was a transfer of the land 
out and out. This being so, the provisions 
of S. 50, Registration Act, apply with full 
force. The matter had been considered 
long ago by a Full Bench of the Bombay 
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High Court in 6 Bom 193.^ The following 
passjige is worth quoting in extenso on 
account of the lucidity with which the 
law is enunciated therein : 

Tiio Rcgistnitiou Act provides that a registered 
document shall take effect, as regards the property 
comprised therein, against every unregistered 
document relating to the same property. It seems 
clc.ir that this provision can only apply to cases in 
which the property convoyed by the two docu¬ 
ments is tlie same, or in which the property con¬ 
veyed by one document includes the property 
conveyed by the other. In other words, it applies 
where the two documents are antagonistic but not 
'where eOoct can be given to each without infringe¬ 
ment of the other. Thus, if -4 mortgage his estate 
to r>, and afterwards sell the same estate to C, C 
may, by registering his conveyance, get rid of the 
unregistered mortgage; but he cannot do so if bis 
conveyance is, in terms, only a conveyance of the 
equity of redemption; for then the estate given to 
B and the estate given to C arc separate and dis¬ 
tinct and can exist together. 

This view of law was quoted with appro¬ 
val by a Division Bench of the Allahabad 
High Court in 34 All 631"^ at p. 635. 
,The two transfers, therefore, covered Ijy 
|Ex. P-1 on the one side and Exs. D-1 and 
D.2 on the other are of an antagonistic 
character and not separate and distinct 
which can exist together without impugn¬ 
ing upon one another. In my opinion the 
lower appellate Court has arrived at the 
Iright conclusion though the judgment is 
somewhat confused. I affirm the decree 
of the lower appellate Court and dismiss 
the appeal with costs, 

B.D./d.s. Appeal dismissed. 

1. Sobhagehand Gulabchand v. Bhai Chand* 

(1881) 6 Bom 193 (F B). 

2. Ishri Prasad v. Gopi Nath, (1912) 34 All C31 

=17IC19=10ALJ 222. 


A. I. R. 1937 Lahore 58 

Skemp, J. 

Hakumat Bai —Plaintiff—Petitioner. 

V. 

Fateh Ali —Defendant—Opposite Party. 

Civil Revn. No. 260 of 1936, Decided on 
1st October 1936, from decree of Senior 
Sub-Judge, Gujrat, D/. 23rd March 1936. 

(a) Negotiable Instruments Act (1881), 
Ss. 74 and 76 (d)—Suit on promissory note— 
Executant pleading payment—Drawer cannot 
suffer damage from want of presentation of 
note—No presentation being necessary under 

S. 76 (d). 

Where in a suit on a promissory note,' the exe¬ 
cutant pleads that payment has been made, the 
drawer cannot suffer damage from want of presen¬ 
tation of the note as required by S. 74 and there¬ 
fore no presentation for payment is necessary 
under S. 7G (d). [P 68 C 2] 


(b) Punjab Regulation of Accounts Act 
(1 of 1930), Ss. 3 and 4 (b)—Suit on promis¬ 
sory note—Plaintiff not complying with S. 3 
—Suit dismissed and plaintiff going in revi¬ 
sion is not entitled to costs although he suc¬ 
ceeds owing to operation of Act 1 of 1930— 
Ordinary rule as to costs does not apply. 

According to Act 1 of 1930, the Court cannot 
grant costs in any proceeding arising from a suit 
in which costs could nob be granted. Where 
therefore a plaintiff bringing a suit on a promis¬ 
sory note does not comply with the provisions of 
S. 3, Act 1 of 1930, he is not entitled to any costs 
in revision from a decree dismissing his suit, 
although he succeeds, notwithstanding the objec¬ 
tions of the respondent. The ordinary rule as to 
costs does not apply. [P 58 C 2] 

Ilarbhajan Das —for Petitioner. 

Brij Lai —for Opposite Party. 

Order. — One Hakumat Eai claimed 
Es. 144, the principal amount of a pro¬ 
missory note. The defendant admitted 
execution of the promissory note but plead¬ 
ed that the amount had been paid. He 
also pleaded that the promissory note had 
not been presented as required by S. 74, 
Negotiable Instruments Act, and that the 
suit was not maintainable. The learned 
Judge of the Small Cause Court found 
that the promissory note was executed for 
cash consideration and that it has not 
been repaid. He also found that the 
presentation of the note was not proved. 
Cn these findings he dismissed the suit. 

The plaintiff has come here on the 
obvious point that as payment was pleaded 
the drawer could not suffer damage from 
the want of such a presentment and there¬ 
fore under S, 76 (d), Negotiable Instru¬ 
ments Act, no presentment for payment 
was necessary. I accept this contention 
and as payment has been held to be 
proved, grant the petitioner a decree for 
payment of the amount claimed, Rs. 144. 
This was the principal amount without 
interest. The next point arises as to costs. 
Admittedly the plaintiff did not comply 
with the provisions of S. 3, Punjab Regu¬ 
lation of Accounts Act (1 of 1930), and 
therefore by virtue of S. 4 (b) "the Court 
shall disallow costs." Admittedly this 
governs the grant of costs, but it is urged 
that here the ordinary rule should apply. 
The petitioner has succeeded although the 
respondent objected. It seems to me that 
owing to the operation of Act 1 of 1930, 
I cannot grant costs in any proceeding 
arising from the suit in whioh costs could 
not be granted. The parties are therefore 
left to bear their own costs throughout. 

B.M./v.v. Order accordingly. 


1937 Nihal Chand v. (Firm) Kharak Singh-Sundar Singh (Jai Lai, J.) Lahore 59 


A. I. R. 1937 Lahore 59 

Jai Lad, J. 

Nihal Chand —Objector—Appellant. 

V. 

{Finn) Kharah Singh-Sitndar Smoh~ 
Decree-holder—Eespondent. 

Exn. Misc. First Appeal No. 1407 of 
1935, Decided on 7th May 1936, from 
decree of Senior Siib-Judge, Lyallpur, D/- 
27th May 1935. 

Decree—Decree against limited company— 
Liability of share*holders—Order under 0.21, 
R. 50, Civil P. C., cannot be passed against 
share'holders—Order if passed is nullity and 
can be ignored. 

No order under 0. 21, R. 50, Civil P. C., can bo 
passed making the share-holders liable when the 
decree is against a limited company. But when 
such an order is passed the order being passed 
without jurisdiction must be deemed to be a 
nullity and can be ignored, and need not be set 
aside by appeal, review or revision : A IR 2933 
P G 61, Rel. on. fP60C 1] 

Jagan Nath Aggancal —for Appellant. 

Nihal Singh and M. L. Piiri —for Ees- 
pondent. 

Judgment. —A money decree was passed 
against Kapur & Co. Ltd., in favour of 
firm Kharak Singh-Sundar Singh by a 
Subordinate Judge of Lyallpur. An appli. 
cation for the execution of this decree was 
made by the decree-holder and in that 
application, which was made in 1931, it 
was alleged that Harnam Singh, Nihal 
Chand and Manohar Lai were partners of 
the judgment-debtor’s firm and their liabi- 
lity as partners to satisfy the decree be 
determined under 0. 21, E. 50, Civil P. C., 
and then the decree be executed against 
them. Notices of this application were 
sent to the three persons against whom 
the decree was sought to be executed. It 
appears that the notices were not served 
on Harnam Singh in spite of a note to the 
contrary on the record of the Subordinate 
Judge. Nihal Chand was served but the 
case was postponed as the presiding officer 
had not attended the Court. A note was 
made that fresh notice be sent to Nihal 
Chand who was not present on that day, 
but it appears that no fresh notice was 
sent to Nihal Chand and at the subse¬ 
quent date the Judge merely recorded that 
notice had been served upon Nihal Chand 
and proceeded ex parte against him. Notice 
on Manohar Lai was served and he was 
actually present at the first hearing but 
he absented subsequently and proceedings 
were taken ex parte against him. Finally 


on ex parte evidence the Court decided 
that Harnam Singh, Nihal Chand and 
Manohar Lai were partners in the judg- 
ment-debtor firm and the decree could bo 
executed against them. In consequence of 
this order a certiBcate of non-satisfaction 
was granted to thedecree-holders to enable 
them to execute the decree in the Court 
at Jammu in the Kashmir State territory. 

When an attempt was made to execute 
the decree there, an objection was raised 
on behalf of the three persons concerned 
that the decree could not be executed 
against them as they could not be made 
personally liable. They pointed out to the 
Court that the decree was not against a 
firm but against a limited liability com- 
pany and that the provisions of 0. 21, 
E. 50, had no application to a limited 
liability Company, and therefore the order 
of the Subordinate Judge of Lyallpur, 
holding them liable as partners, was not 
only illegal and without jurisdiction but 
was a nullity. The executing Court at 
Jammu however held against these three 
persons, who then preferred an appeal to 
a superior Court in the Kashmir State 
where the proceedings were stayed to 
enable them to move the Court at Lyall¬ 
pur to withdraw the certificate of non- 
satisfaction. It was apparently recognized 
that the order was illegal, but the Court 
felt unable to go behind the certificate of 
non-satisfaction. 

An application was then made in 1934 
in the Court of the Subordinate Judge at 
Lyallpur asking that Judge to withdraw 
the proceedings on the ground that they 
were being taken in pursuance of an order 
which was a nullity. For some reason or 
other the hearing of this application was 
stayed and a year later an application was 
made under S. 151, Civil P. C., praying 
that the application made in 1934, to 
withdraw the proceedings, be heard and 
disposed of on the merits. The Subordinate 
Judge has held that he has no jurisdiction, 
acting under S. 151, Civil P. C., to set 
aside the order which was made in 1931. 
He has consequently dismissed the appli¬ 
cation. The two appellants before me are 
Nihal Chand and Harnam Singh. Manohar 
Lai has not appealed. In reply to a pre- 
liminary objection that no appeal lies 
against an order under S. 151, Civil P. C., 
the learned counsel for the appellant con¬ 
tends that he is not appealing against the 
order passed on the application made in 
1935, but he is appealing against the order 
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dismissing his application made in 1934, 

and that application was made under S. 47, 
Civil r. C. In my opinion this contention 
of the appellant is well founded and I 
overrule the preliminary objection. 

On the merits it is conceded by the 
learned counsel for the respondents that 
no order could be made by the Subordi¬ 
nate Judge of Lyallpur making the appel¬ 
lants i^ersonally liable as partners for the 
decree i)assed against Kapur & Co., Limited. 
His sole contention has been that the 
order having been made after notices to 
the appellants in 1931, the only remedy 
which was open to them was to have that 
order vacated by appeal, review or revision 
and therefore it is not open to them after 
the lapse of three or four years to contest 
the validity of that order by an applica- 
tion made to the executing Court. The 
reply to this contention is that the order 
passed in 1931 was a nullity and therefore 
must be ignored by the executing Court 
;before whom it is sought to be enforced, 
and therefore it is not an order which 
jiieed be set aside by appeal, review or by 
a petition for revision. The counsel for 
the respondents concedes the proposition 
that if the order be held to be a nullity, 
then it need not be set aside and that it 
can be ignored, but he contends that the 
order is not a nullity. But applying the 
principle underlying the Privy Council 
judgment in 60 Cal 670,^ which affirms 
the judgment of the Calcutta High Court 
in 58 Cal 1018,^ I must hold that the 
order in question is a nullity. No order 
under 0. 21, E. 50, could be passed making 
the share.holders liable when the decree 
was against a limited liability company. 
The Court therefore assumed jurisdiction 
which did not vest in it and on a subject 
on which the Court could not adjudicate. 
There is therefore inherent want of juris¬ 
diction in the Court over the subject-matter 
of the dispute. Under such circumstances 
the order must be deemed to be a nullity 
and must be ignored by the Court. 

I am therefore constrained to accept 
this appeal in spite of the fact that I feel 
satisfied that Nihal Chand and Manohar 
Lai in any case had direct knowledge of 
the application and I cannot believe that 

1. Jnanendra Mohan v. Rabindra Nath, AIR 
1933 P C 61=142 I C 324=601 A 71=60 Cal 
670 (P C). 

2. Rabindra Nath v. Jnanendra Mohan, AIR 
1932 Cal 9=136 I C 466 = 58 Cal 1018 = 35 
C W N 537. 


Harnam Singh was ignorant of the pro^ 
ceedings which were going on in the Court, 
of the Subordinate Judge against him. I 
accept this appeal and set aside the order 
appealed against and direct that no pro¬ 
ceedings in execution be taken against 
Harnam Singh and Nihal Chand personally 
in pursuance of the order under 0. 21^ 
E. 50. Manohar Lai has not appealed^ 
therefore there will be no order about him. 
In the circumstances I decline to pass any 
order of costs in this case. 

B.d./d.S. Appeal allowed 
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Jai Lal, J. 

Jhutha Eam —Plaintiff—Appellant. 

v. 

Eam Sarup and others — Defendants 
and another. Plaintiff, Eespondents. 

Second Appeal No. 334 of 1936, Decidedl 
on 19th October 1936, from decree of 
Dist. Judge, Hissar, D/. 13th December 

1935. 

Appeal-Dismissal — Mere mistake in des¬ 
cription of respondents does not entail dis¬ 
missal of appeal, when defect is formal one— 
It should be allowed to be corrected when 
brought to notice of Court. 

The fact that there is a mistake in the descrip¬ 
tion of the respondents does not entail the dis¬ 
missal of the appeal, when the defect is a formal 
one. The appellate Court should allow it to be 
corrected when brought to its notice ; more so 
when the appellant applies at the hearing of the 
appeal to amend the mistake and the respondents 
are prepared to go on with the appeal on merits : 
AIR 1926 Lah 186, Rel. oh. [P 61 C 1] 

Shamair Chand and Qahul Chand — 
for Appellant. 

Natoal Kishore —for Eespondents (De¬ 
fendants). 

Judgment. — A suit was instituted 
against several defendants of whom Nos. 3, 
7 and 8 were minors. The minor defen¬ 
dants were first represented by their rela¬ 
tions as their respective guardians but as 
these relations refused to act as guardians 
a Court official was appointed as the guar¬ 
dian of all the three defendants. Finally 
the suit was dismissed and the plaintiff 
preferred an appeal in the Court of the 
District Judge of Hissar. It appears that 
the three minor defendant-respondents 
were shown as being represented by the 
original guardians, their relations, and not 
by the Court official. When the appeal' 
came up for hearing before the learned 
District Judge he dismissed it merely om 
the ground that the appeal was not pro-- 
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perly presented as against the minors and 
■could not therefore proceed and as it could 
not proceed against these minors, it abated 
in its entirety. 

This order is obviously wrong. There is 
no question of abatement in the case and 
the fact that there was a mistake in the 
description of the respondents did not 
entail the dismissal of the appeal. 7 Lah 
102^ is an authority on this question. The 
defect was a formal one and should have 
been corrected when it was brought to 
the notice of the Court. I am informed 
that the plaintiff applied at the hearing of 
the appeal to be allowed to amend the 
description of the respondents, the minors, 
and the defendants were prepared to go on 
with the appeal on the merits. I accept 
this appeal, set aside the order of the Dis¬ 
trict Judge and send the case back to him 
with direction to proceed with the appeal 
iOn the merits after the description of the 
minor defendant-respondents has been 
corrected and service effected on the Court 
official as their guardian. The court-fee 
on the memorandum of appeal shall be re. 
funded to the appellant. The other costs 
will abide the result. The parties have 
been directed to appear before the Dis¬ 
trict Judge on 19th November 1936. 
E.M./r.K. Appeal allowed. 

1. Ralla Singh v. Bishna. AIR 1926 Lah 186= 
93 I C 355=7 Lah 102=27 P L R 106. 
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Din Mohammad, J. 

Kesar Defendant—Appellant. 

V. 

Joint Official Liquidators of Badhe. 
sham Beopar Co., Ltd., OA-ura—Petitioners 
—Respondents. 

Appeal No. 107 of 1936, Decided on 1st 
October 1936, from order of Dist. Judge, 
Montgomery, D/- 16th March 1936. 

Companies Act (1913), S. 240-Entries in 
books of company are prima facie evidence 
transaction to which they relate—Contri¬ 
butory denying transaction- Burden is on 
him to disprove transaction by disproving 
entries relating to it-Mere repudiation of 
transaction is not sufficient. 

Entries in the books of a company are prima 
facie evidence of the transaction to which they 
relate and it is for the contributory denying the 
transaction to rebut that evidence and disprove 
the entries recorded in books of the company and 

rebut the presumption arising against him. The 

proof of the entries by the manager and the ac¬ 
countant of the company is sufficient to shift the 
onus to the contributory to disprove the transac¬ 
tion, and the mere fact that the contributory 


states on solemn affirmation that he did not enter 
into the transaction and has repudiated tlie trans¬ 
action will not save him from his liabilitv. 

[P61C2;F 62C1] 

Mehr Chand Diiran—hv Appellant. 

Anant Bam Khosla—iov Respondents. 

Judgment.— Under S. 186, Companies 
Act, the District Judge of Lahore has 
made an order on Kesar Singh to pay 
Rs. 1,323-4-0 due from him to the Radhe- 
sham Beopar Co. Ltd., Okara. Kesar 
Singh has appealed. The only point raised 
on behalf of the appellant is that the 
books of the company have not been 
legally proved and as there is no other 
evidence on the record to prove the debt, 
this order is unsustainable. The liquida¬ 
tor has,^ on the other hand, urged that 
eutiies ^ iu the books of a company in 
liquidation are prima facie evidence of the 
transaction to which they relate and that 
it was for the appellant to rebut that evi- 
dence. In support of his contention he 
has relied on S. 240, Companies Act. 

It is true that the actual writer of the 

entries in the day-book, register saudajat 
and the ledger relating to the transaction 

in question has not been produced to prove 
those entries nor has any other witness 
been tendered to speak from his personal 
knowledge that the appellant had made 
the transaction in question with the com- 
pany ; but in view of the clear wording of 
S. 240, Companies Act, I have no hesTta- 
tion in holding that the proof of these 
items by the manager and the accountant 
was enough in this case to shift the onus 
to the appellant to disprove the transac¬ 
tion. S. 240, Companies Act, reads as 
follows : 

Where any company is being wound up all 
documents of the company and of the liquidators 
shall, as between the contributories of the com¬ 
pany, be prima facie evidence of the truth of all 
matters purporting to be therein recorded. 

It is not denied that the appellant is al 
contributory and as the onus clearly lay 
on him to disprove the entries recorded in 
the books produced, the only question thatl 
falls to be determined is whether he has* 
succeeded in rebutting the presumption 
thus arising against him. Counsel for the 
appellant has urged that as the appellant 
has stated on solemn affirmation that he 
did not enter into the transaction in ques-' 
tion, and as there is no evidence on the 
other side to. prove the falsity of this state¬ 
ment, it should be considered enough in 
this_ case. I, however, do not agree. The 
liquidator has produced the manager and 
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the accountant of the company, who have 
stated that the books relied on were kept 
in the regular course of business and nave 
further averred that all the entries relat¬ 
ing to the appellant in his account on 
p. 11 of the ledger ^vere made by the ser. 
vants of the company. The appellant has 
further admitted that the manager of the 
company had handed to him a bill or 
invoice in \vhich this transaction was en- 
tered. The mere fact, therefore, that the 
appellant has repudiated this transaction, 
will not save him from his liability. It is 
significant that the appellant has not 
denied the genuineness of the other five 
transactions which are also covered by 
these entries. I accordingly uphold the 
order of the District Judge and dismiss 
this appeal. There will be no order as to 

ippca/ dismissed. 
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Bhide, J. 

’Punjab Electric Pojver Co., Ltd.— 
Defendant—Petitioner, 

V. 

Suraj Kishan — Plaintiff - Opposite 

Civil Eevn. No. 106 of 1936, Decided on 
5th May 1936, from decree of Sub-Judge, 
First Class, Small Cause Court, Lahore, 
D/- 3rd January 1936. 

(a) Court-fee — Adjustment — Court-fee 
need not be paid on adjustment claimed. 

Plaintiff brought a suit against the defendant 
for a certain amount. Defendant inter alia pleaded 
that the plaintiff owed to him another amount 
which was adjusted with the claim in suit and 
only a little balance had remained due to him. 
Plaintiff contended that the defendant cannot 
claim the adjustment unless he pays court-fee 

on it: 

Held : it was an adjustment that was claimed 
and not a set-off; hence no court-fee was neces¬ 
sary :85PE 1908, Eel. on. [P 62 C 2] 

(b) Company — Director’s fees—Company’s 
dues from director—No adjustment without 

consent. 

Where a company owed to its Director his fees 
and the Director owed to company interest on his 
share calls: 

Held : that the company could not adjust fees 
of director with interest due from him without 
his consent: Johnson v. Little s Iron Agency, 
Ltd., [1877] 5 Ch D 687, Approv. [P 63 C 1] 

(c) Company — Lien on shares and divi¬ 
dends—No lien on Director’s fees. 

The company has usually a lien on shares or 
dividends due on them for realization of money 
due on them but has no lien on fees due to a 
director for money due to company [P 63 C 2] 


M. C. Mahajan and Rattan Lai 

Chaicala—iov Petitioner. 

Achhru Bam, Durga Das Jaini and 
Mohammad Aslam~~tox Opposite Party. 

Order.—This is a petition for revision 
of the order of the Judge, Small Cause 
Court, Lahore, decreeing a suit for reco¬ 
very of Es. 149. The plaintiffs sued for 
recovery of this sum on account of fees 
due to him as a director of the defendant 
company. The defendant company pleaded 
that a sum of Es. 147-14-3 was due to the 
company from the plaintiff on account of 
interest due on calls on plaintiff s shares 
which had not been paid in time and that 
this sum had been adjusted in the accounts 
and as a consequence a sum of Es. 3-14-3 
was due to the defendant company. The 
plaintiff denied that any interest was due 
from him and also pleaded that the defen¬ 
dant company was not entitled to raise 
the plea of set-off without paying court- 
fee on the sum of Es. 147-14-3 claimed by 
them. The learned Judge upheld the 
plaintiff’s contention and decreed the suit. 
The defendant has filed a petition for re¬ 
vision of this order. 

It is urged on behalf of the defendant 
that the learned Judge was in error in 
holding that court-fee was payable on the 
sum of Es. 147-14-3 which was claimed as 
a set-off. This question of set-off does 
not appear to me to arise in the case, as 
the plea of the defendant really was that 
the claims had already been adjusted and 
balance of Es. 3-14-3 was due to the 
defendant. The defendant was therefore 
claiming only the latter sum and not 
Es. 147-14-3. The case seems to be analo¬ 
gous to that reported in 85 P E 1908.^ 
The learned counsel for the defendant is 
not pressing the claim for Es. 3-14-3. 

I am therefore of opinion that no court-fee 
was necessary on the written statement. 
The next point for consideration is whe¬ 
ther the sum of Es. 147-14-3 was due to 
the defendant company on account of in¬ 
terest and whether the defendant company 
was entitled to adjust it in the accounts as 
alleged by them. With regard to this 
point the learned counsel for the plaintiff- 
respondent invited my attention to the 
law on the subject as set out in Leake on 
Contracts at p. 779. It is stated there :■ 

By common law there is no right of set-off bet¬ 
ween parties mutually indebted, in the absence 

1. Bhagat Singh v. Devi Dial, (1908) 85 P R' 
1908=80 P W R 1908=130 P L R 1908. 


1837 


Lahore G3 


Mt. Gulab Bang v. Anjuman Imdad Bahmi Qarza 


of agreement to that effect. And the rule of equity 
follows the law, unless there are special circum* 
stances connecting the debts, besides the mere fact 
of mutuality, on which the relief can be founded. 

It is not suggested that the law is diffe¬ 
rent in India in this respect. In the pre¬ 
sent case it is not alleged that there was 
any agreement between the parties that 
the claims were to be adjusted as they are 
alleged to have been. The only point 
therefore which requires consideration is 
whether there are any special circum¬ 
stances connecting the debts which would 
justify the adjustment. The learned counsel 
for the petitioner urged that the plaintiff 
being a director of the company and the 
interest being due on account of late pay¬ 
ment of calls, the adjustment was justified. 
No authority directly in point has been 
cited but in (1877) 5 Ch D 687,^ it was 
held (by Jessel M. B.) that a share-holder 
was not entitled to apply a set-off to pre- 
vent a forfeiture of shares for non-pay¬ 
ment of calls even if he is a creditor of the 
company. In that case the plaintiff having 
failed to pay the calls of his shares, a 
notice was given to him that the shares 
would be liable to forfeiture. The plaintiff’s 
solidtor wrote to the company stating 
that the plaintiff claimed to set-off against 
the calls the costs due to him from the 
company as their solicitor and also ex¬ 
penses incurred by him as a director. The 
company however took no notice of the 
claim and instituted’a suit for recovery of 
money due on account of unpaid calls with 
interest. The plaintiff then delivered to 
the company a bill of costs and also 
moved the Court for an injunction res¬ 
training the defendant company from pro¬ 
ceeding with the resolution for forfeiture 
of shares. The Court however held that 
the plaintiff had no right to the set-off. 

The present case seems to me to be 
analogous and I am therefore of opinion, 
that the adjustment could not legally be 
made in the manner alleged by the defen¬ 
dant company without the consent of the 
plaintiff. It was next urged that the 
plaintiff had in fact consented to the 
adjustment. But of this there appears to 
be no satisfactory proof. It was alleged 
that the plaintiff was present at the meet¬ 
ing of the directors, which adopted the 
annual balance sheet of 1933-1934 which 
included the disputed ‘adju stment.’ The 

2. Johnson v. Little’s Iron Agency, Ltd., (1877) 

5 Ch D 687=46 L J Ch 786=36 L T 528=25 
W E 548. 


plaintiff did not admit his presence at the 
said meeting and it is not proved by any 
other evidence. But apart from this it is 
not alleged that the balance sheet showed 
distinctly the disputed adjustment and the 
mere adoption of the balance sheet can 
hardly be considered to be any notice of 
the adjustment in question, much less of 
his consent to the same. Exs. P-l and 
P-2 indicate that no order about the 
adjustment had been passed even in March 
or June 1934. The company has usually a 
lien on shares or dividends due on them (or 
realization of money due on them but 
there appears to be no authority for hold¬ 
ing that it has any lien on fees due to a 
director as in the present case. I therefore 
uphold the order of the learned Judge of 
the Court below and dismiss the petition, 
but in view of all the circumstances, leave 
the parties to bear their own costs. 

B.D./v.v. Petition dismissed. 
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Bhide, J. 

Mt. Gidah Pane and Petitioners. 

V. 

^ Anjuman Imdad Bahmi Qarza—O^ipo. 
site Party. 

Civil Eevn. No. 246 of 1936, Decided on 
19th June 1936, from order of Dist. Judge, 
Campbellpore, D/- 16th December 1935. 

(a) Co-operative Societies Act (2 of 1912). 
S. 43 (1)—Award—Execution. 

An award granted under Co-operative Societies 
Act is to be executed in the same manner as a 
decree of civil Court. [p 64 C 2] 

(b) Co-operative Societies Act (1912), 
S. 43 (1) — Death of defendant before institu¬ 
tion of proceedings relating to award—Award 
against him is nullity. 

Where the defendant dies long before institution 
of proceedings relating to award under Co-opera¬ 
tive Societies Act, the award passed against him 
is a nullity and therefore cannot be executed : 
AIR 1925 Lah 494 and AIR 1935 Lah 439 
Ref . [P64C2] 

(c) Revision—Executing Court dismissing 
application for execution of award as being 
nullity—District Judge ordering execution to 
proceed—Revision lies. 

Where executing Court dismissed the applica¬ 
tion for execution of an award as being nullity 
and District Judge on appeal directed that execu¬ 
tion should proceed, it was contended that District 
Judge erred on point of law and no revision lay: 
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Jfcld : tbo on- ,tion went to the root of the 
inri.sdictinn. If decree was milhty no 
jurisdiction to execute it and hence ^ 

Barhat .1/;—for Petitioner. 

Saijad Mohsni Shah—ior Opposite 
Party. 

Order.—This is a petition for revision 
arisint* out of execution proceedings rela- 
ting to an award for Es. 427-7-0 obtained 
by the Co-operative Credit Society of the 
villago Surag in the Attock District against 
one °Mt. Sunahran Begam. When the 
award was sought to be executed against 
Nawab Khan as the legal representative 
of ^It. Sunahran Begam. an objection was 
raised that the award was a nulhty, 
inasmuch as Mt. Sunahran Begam had died 
long before the date on which the award 
was given. The executing Court upheld 
this objection and dismissed the applica¬ 
tion for execution. On appeal however 
the learned District Judge held that it had 
not been shown that Mt. Sunahran Begam 
had not died between the conclusion of the 
proceedings relating to the award and the 
announcement of the award, and that 
therefore it could not be held that the 
award was a nullity. In taking this view 
the learned Judge relied on the provisions 
of 0. 22, B. 6, Civil P. C., and the remarks 
in the Commentary on the Civil Procedure 
Code by Mulla at p. 168. Edn. 10. ^ He 
accordingly accepted the appeal and direc¬ 
ted that the execution should proceed 
according to law. 

The present petition has been filed for 
revision of this order and it is contended 
on behalf of the petitioner that there could 
be no question of Mt. Sunahran Begam 
having died between the conclusion of the 
hearing and the announcement of the 
award as she had died long before the 
institution of the proceedings relating to 
the award, namely, on 19th January 1928. 
It is also pointed out that no such plea 
had been taken by the Society either in 
the execution Court or even in the grounds 
of appeal before the learned District Judge 
and that therefore the learned District 
Judge was not justiBed in deciding the 
case merely on the assumption that 
Mt. Sunahran Begam may have died bet¬ 
ween the conclusion of the hearing and the 
announcement of the award. This conten¬ 
tion appears to me to be sound. There 
was no evidence before the learned District 
Judge to justify the assumption on which 


he based his decision. The question was 
one of fact and it had not been even 
pleaded. Further, the award shows that 
it included interest upto 27th February 
1929 and it seems therefore clear that the 
proceedings relating to the award must 
have been instituted long after the date 
on which Mt. Sunahran Begam died. An 
award granted under the Co-operative 
Societies Act, is to be executed in the 
same manner as a decree of a civil Court 
and consequently as Mt. Sunahran Begam 
died on the date mentioned above the 
award must be treated as a nullity, vide 
6 Lab 313^ and 17 Lab 32.^ The learned 
counsel for the respondent contended that 
no petition for revision lay as the learned 
District Judge could at the most be held to 
have erred on a point of law. But the 
question in this case goes to the root of 
the jurisdiction of the executing Court. If 
the award was a nullity, no Court has 
jurisdiction to execute it and the learned 
District Judge was therefore not justified 
in ordering the execution to proceed. 

In the end it was contended that the 
objection as to jurisdiction of the executing 
Court to execute the award was not taken 
at the earlier stages of the proceedings and 
must therefore be held to have been 
waived. This contention also does not 
appear to me to be borne out by the 
record. It is true that there were three 
applications for execution before the pre¬ 
sent one; but it does not appear that the 
petitioner was served in the proceedings 
on the first two applications. In the 
third application he succeeded on another 
ground and there was therefore no neces¬ 
sity to raise the objection which is now 
relied on. I accept the petition for revi¬ 
sion and setting aside the order of the 
learned District Judge, restore that of the 
execution Court. The petitioner will get 
his costs in this Court. 

P.R./d.S. Petitio7i accepted, 

1. Anwarul Haq v. Nazar Abbas, AIR 1925 Lah 

494=88 I 0 865=6 Lah 313=26 P L R 474. 

2. Radhakishen Sahanlal V. Biharilal Asanand, 

air 1935 Lab 439=159 I 0 212=17 Lah 

32=37 P L R 501. 
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Tek Chand, J. 

Narindar Nath —Plaintiff—Appellant. 

V. 

Jai Nath and others —Defendants— 
Respondents. 

Second Appeal No. 333 of 1936, Decided 
on 26th May 1936, from decree of Senior 
Sub-Judge, Gurdaspur, D/- 21st Decem¬ 
ber 1935. 

Co-sharer — Adverse possession —Suit by 
one for declaration that certain portion of 
joint property is exclusively his—No hostile 
overt act on his part before suit—Decree re¬ 
jecting his claim but directing that property 
•could not be partitioned until contribution 
by other co-sharers to certain expenditure 
incurred by him—No mention of time-limit— 
Exclusive possession by him for twelve years 
after decree—Possession held could not be 
adverse. 

A co-sharer, having incurred some expenditure 
on certain portion of the joint property, sued for a 
•declaration that that portion was exclusively his 
and not liable to partition. Decree rejected his 
claim but directed that the property could not be 
gjartitioned until contribution by other co-sharers 
to the expenditure incurred by him. No time¬ 
limit was mentioned and he remained in exclusive 
possession of the portion for twelve years after the 
■decree : 

Held : that as no time-limit was mentioned for 
-contribution in the decree and admittedly there 
being no hostile overt act openly denying the title 
of other co-sharers before the decree, his exclusive 
possession for twelve years after the decree could 
not be adverse : A I R 191i Lah 284] 63 I C 881 
;and A I B 1930 Lah 297, Dieting. [P 67 C 1] 

Aclihru Ram—for -Appellant. 

Shamair Chand —for Respondents. 

Judgment. —This second appeal arises 
out of a suit instituted by Narindar Nath, 
plaintiff-appellant, against Jai Nath and 
others, defendants-respondents, for a de¬ 
claration that the plaintiff is the exclusive 
owner of 11 kanals 2 marks of land situ- 
ate in khasra Nos. 1575 and 1580 within 
the municipal limits of Gurdaspur, and 
that the defendants have no right to get 
it partitioned. The suit was decreed by 
the trial Court but has been dismissed on 
appeal. The ancestors of the parties 
were joint owners of a large area of 
shamilat land, including khasra Nos. 1575 
and 1580 and were recorded as such in the 
revenue papers. There used to be a big 
pond in the khasra numbers in dispute. 
In 1897 the Municipal Committee, finding 
the pond to be in a highly insanitary con! 
4ition, issued a notice to the recorded 
owners to fill it. The ancestors of the de- 
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fendants took no action, and on being re¬ 
minded by the Committee stated that 
they were willing to relinquish their rights 
in favour of the Committee, if the latter 
agreed to have the pond filled at its own 
expense. The Committee did not agree to 
do so. In the meantime one of the co¬ 
sharers, Ishar Nath, grandfather of the 
plaintiff, filled up the pond at his own 
cost, having made the land level with ad¬ 
joining fields, brought it under cultivation 
and began to enjoy the produce thereof. 
In 1914 Shankar Nath, defendant 8 and 
Basheshar Nath, father of defendant 9, 
applied to the revenue authorities for 
partition of the shamilat land, including 
the two khasra numbers above mentioned, 
Kirpa Nath, father of the plaintiff, objec¬ 
ted to the partition of the land comprised 
in these khasra numbers, alleging that it 
was his exclusive property. The Revenue 
Officer directed Kirpa Nath to have his 
title established in the Civil Court. 

Accordingly, on 1st June 1914, Kirpa 
Nath instituted a suit in the Court of Qazi 
Ala-ud-Din, Munsif, against Basheshar 
Nath, Shankar Nath, Jai Nath and the 
other recorded co-sharers for a declaration 
that he was the exclusive owner of the 
land in these two khasra numbers and 
that the defendants had no right to have 
it partitioned. In the plaint it was 
averred that the plaintiff had become the 
exclusive owner of the fields in 1897, 
when the defendants relinquished their 
rights in favour of his father and he had 
filled the pond at considerable expense. 
The Munsiff held that the alleged re¬ 
linquishment by the defendants in 
favour of the plaintiff had not been 
established, that the plaintiff Kirpa Nath 
alone had filled up the pond at a cost of 
Rs. 872 and had been in exclusive posses¬ 
sion since 1897, but that these facts did 
not confer any exclusive title on him or 
make his possession adverse. He accord¬ 
ingly passed a decree declaring that the 
plaintiff was not the sole owner of the 
khasra numbers in dispute, which was 
the joint property of himself and the 
defendants, but that the latter were not 
entitled to have it partitioned until and 
unless they had paid him a pro-rata share 
of Rs. 872, which he had spent on filling 
the pond. The date of this decision is 
27th July 1915. Kirpa Nath appealed to 
the District Judge, but he dismissed the 
appeal on 5th February 1916. It is 
common ground between the parties that 
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Kirpa Nath, and after his death his son 
Narindnr Nath, plaintiff, have since been 
in exclusive possession and have been 
appropriating the entire produce. 

In 1934 Jai Nath, defendant, applied 
again to the revenue authorities for parti¬ 
tion of the land comprised in these two 
khasra numbers. Narindar Nath objected 
clfliming that he had acquired title by 
proscription. The Revenue OflScer stayed 
further proceedings pending determination 
of the question of title by the civil Court. 
On 6th February 1935, Narindar Nath 
instituted the present suit for a declara¬ 
tion that ho had become exclusive owner 
by adverse possession and that the land 
was not liable to partition at the instance 
of the defendants. The trial Judge held 
that by their failure to pay their pro¬ 
rata share of Es. 872 within twelve years 
from the decree passed by Qazi Ala-ud. 
Din or otherwise interfere with the plain, 
tiff’s exclusive possession, the defendants 
had lost their rights and the plaintiff had 
become exclusive owner. He accordingly 
granted the plaintiff the declaration asked 
for. On appeal by the defendants the 
learned Senior Subordinate Judge has 
come to a contrary conclusion. He has 
held that, as decided in the previous suit, 
the plaintiff’s possession was that of a co¬ 
sharer, which he was allowed to hold un¬ 
til payment by defendants of their pro¬ 
portionate share of Es. 872, and as no 
time-limit for payment of the amount had 
been fixed, the omission of the defendants 
to pay within twelve years of the decree 
could not destroy their proprietary rights. 
He has accordingly accepted the appeal 
and dismissed the suit. 

Before me Mr. Achhru Earn for the 
plaintiff-appellant conceded that there 
was no overt act by the ancestors of the 
plaintiff before the institution of the 
former suit on let June 1914, from which 
time could have run against the defen¬ 
dants. He urged, however, that in the 
plaint of that suit the plaintiff’s father 
had clearly and unequivocally asserted 
that he was the sole owner of the land 
and that this assertion followed by undis¬ 
turbed and continuous possession for 12 
years, has in law conferred an indefeasible 
right on him, even though the claim made 
in the plaint was negatived by the Mun- 
siff in the decree passed by him dismissing 
that suit. In support of this contention 
the learned counsel referred me to 45 
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P R 1914,^ 63 I C 881,2 and A I R 1930 
Lah 297.^ The last mentioned two cases- 
merely adopted the reasoning of the first 
case, in which the following propositions, 
were laid down: 

(l) That possession of one co-sharer is. 
ordinarily possession of all the co-sharers; 
(2) but the co-sharer in possession can 
convert his possession into adverse posses¬ 
sion by an overt act showing unequivocally 
to the co-sharers that in future he intends- 
to hold for himself alone; (3) that adverse 
possession so begun cannot be stopped by 
the other co-sharers, merely by affirma¬ 
tion that they are co-sharers, or by mere 
application for partition. It is necessary 
for those co-sharers, within limitation, 
actually and effectually to assert their- 
rights and to break up the usurper’s exclu¬ 
sive possession; (4) that the mere reten¬ 
tion by the Revenue authorities of the- 
names of those co-sharers as such, after 
the aforesaid overt act has been done, 
does not prevent limitation from running 
against them, (5) nor does even a decree 
in their favour, not accompanied by actual 
effective assertion of rights and taking of 
possession of those rights, help them. 

The first four of these propositions, if T 
may say so with all respect, express the 
law correctly. The fifth proposition, how¬ 
ever, cannot be taken to be of universal 
application irrespective of the nature of 
the overt act and the form of the decree. 
In 45 P R 1914,* as also in the other two 
cases cited, it had been found that before 
the institution of the former suit, the 
plaintiff had openly and unequivocally 
denied the title of the defendants, and had 
then instituted a suit claiming a declara¬ 
tion that twelve years had elapsed from 
that denial. The Court had found that as 
a fact there had been an anterior denial 
of the defendant’s right but that the 
period of 12 years necessary under the 
law to give him a prescriptive title had 
not since elapsed and, therefore, the plain¬ 
tiff was not entitled to the declaration 
asked for. After this decree however the 
plaintiff had continued in undisturbed 
possession, and had completed the requisite 
period of 12 years from their original 
hostile act. It was held that his posses¬ 
sion had become adverse, notwithstanding 

1. Akbar v. Tabu, AIR 19U Lah 284=22 I C 

805=45 P R 1914=105 P L R 1914. 

2. HauB Raj v. Maulu, (1921) 631 C 881. 

3. Muhomed Ibrahim v. Shaidu Muhomed, AIR 

1930 Lah 297=120 I C 486=11 L L J 663. 
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the decree which was merely declaratory 
of the position of the parties on the date 
of the institution of the suit in which it 
was passed. In the case before us, the 
facts are quite different. Here, admittedly, 
there was no hostile overt act by the 
plaintiff’s ancestors before the institution 
of the suit on the 1st June 1914. 

No doubt in the plaint of that suit, the 
plaintiff’s father had asserted that he had 
become exclusive owner by reason of the 
prior relinquishment by defendants of the 
rights in his favour and his having filled 
up the pond at his own expense, but the 
alleged relinquishment was held to be 
unproved and it was ruled judicially that 
the fact that the plaintiff alone had spent 
money on filling the pond did not legally 
confer any exclusive title on him; it merely 
entitled him to contribution from the co¬ 
sharers. It was accordingly declared that 
his possession was that of a co-sharer, and 
that the other co-sharers could claim 
partition on payment of the proportionate 
share of the amount which was found to 
have been spent by him in filling up the 
pond. As already stated, in the decree no 
time limit was fixed for the payment of 
the money, and it is admitted by Mr. 
Achhru Ram that there has been no other 
act between 1915 and 1934 which would 
have made the plaintiff’s possession 
adverse. In these circumstances it must 
be held that the plaintiff has not establish, 
ed his exclusive title in the land and his 
suit was rightly dismissed by the Senior 
Subordinate Judge. The appeal fails and 
is dismissed with costs. 

D.S./r.K. Appeal dismissed. 
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Jai Lal, J. 

Allahabad Bank Ltd., Lahore —Defen¬ 
dant-Appellant. 

V. 

Baja Bam and others, Defendants and 
others, Plaintiffs—Respondents. 

Erst Appeal No. 198'of 1936, Decided 
on 8th October 1936, from decree of 
Senior Sub-Judge, Ferozepore, D/. 18th 
February 1936. 

(a) Practice—Parties—Misjoinder of—Par¬ 
ties improperly impleaded—Proper order is 
to strike out their names and not to dis- 
charge them Such defendants can be award* 
ed costs. 


Whero parties are added as defendants at the 
insUnce of a co-defendant, and no causo of 
action is found against them, the proper order to 
pass is to strike off the names of those defendants 
under 0.1, R. 10 {2),C. P. C. and not to discharge 
them. When such defendants are struck off under 
0.1,R. 10 (2) as being improperly added, Court can 
impose such terms as it considers proper and can 
order the party to pay costs to such defendants. 
This power of the Court is analogous to its power 
of adjourning proceedings in which case the 
Court is empowered to make the defaulting party 
to pay costs to other party and there is no limita¬ 
tion as to the amount which can bo awarded 
under such circumstances. [P 67 C 2- P 68 C 11 

(b) Civil P. C. (1908), O. 1, R. lb (2)—No 
appeal lies from order awarding costs under. 

No appeal lies from an order awarding costs 
under 0. 1, R. 10 (2), Civil P. C. [P 68 C 2] 

Partap Singh—(or Appellant. 

Daulat Ram and Ved Kumar Baiiadc 
—for Respondents Nos. 4 and 5. 

Judgment.— A declaratory suit was in¬ 
stituted against the Allahabad Bank, Ltd., 
Lahore, by a person who claimed to be 
the owner of the property which the Bank 
attempted to sell in execution of its decree. 
At the hearing of the suit, an objection 
was raised on behalf of the Bank that two 
persons, the respondents before me, should 
be impleaded as defendants in the suit. 
The plaintiff stated that these persons 
were not necessary parties, but he had no 
objection to add them if the defendant in¬ 
sisted. The two persons were consequently 
added as defendants and appeared in 
pursuance of summons issued to them, At 
the first hearing of the suit in their pre- 
sence they raised an objection that there 
was no cause of action against them. The 
plaintiff said that he did not claim any 
relief against them, and that was the rea¬ 
son ^ why there was no cause of action 
against them disclosed in the plaint. The 
defendant at whose instance they have 
been impleaded as defendants then stated 
that it had no objection to their names 
being stnick off from the list of the defen. 
dants. 

The Court thereupon proceeded to pass; 
an order ‘discharging’ the two defendants.' 
It considered the question whether thel 
plaint should be rejected as against these 
defendants but came to the conclusion 
that the proper order to pass was to "dis. 
charge” them. In fact, the proper order 
to pass was to strike off the names of 
these two defendants under 0. 1, R. 10 (2), 
Civil P. C. I must, therefore, construe 
the order of the trial Court as an order 
passed under that rule, though it is des¬ 
cribed to be an order discharging the 
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defendants which is not an order contem- 


Iplated by the Civil Procedure Code. It 
may, however, be mentioned that subse¬ 
quently on the application of the original 
defendant a decree was drawn up by the 
trial Court. This also was illegal. After 
striking off the names of the two defen¬ 
dants, the Court should have proceeded 
with the suit against the original defen¬ 
dant, and this it did, but after framing a 
decree with regard to the two “discharged" 
defendants. At the time of passing this 
order the Court allowed one of the defen¬ 
dants Rs. 175, as fee of the counsel and 
Es. 36 to the other defendant. Es. 175 
was fixed because that was the fee paid 
to the two counsel who appeared for the 
defendant. A certificate to that effect was 
filed in Court. 

This appeal by the original defendant, 

the Allahabad Bank Ltd., is against the 

order awarding costs to the defendants 

whose names had been struck off and it 

is contended that no fee could have been 

awarded on account of the appearance of 

the counsel to the two defendants because 

the fee-certificate was filed in one case after 

the conclusion of the arguments, and in 

the other case no certificate was filed at 

all. Reliance in support of this contention 

is placed on a rule framed by this Court, 

that is to say, R. 19, Ch. 16-B, Vol. 1, 

of the Rules and Orders of this Court. 

This rule provides that ; 

Notwitbstandiog anything contained in these 
rules and notwithstanding any order of the Presi¬ 
ding Officer, no fee to any legal practitioner 
appearing in original suits of which the jurisdic' 
tional value is over Rs. 5,000 (five thousand), 
pending in the Courts of Subordinate Judges 
shall, except as in these rules hereinafter provid¬ 
ed, be allowed on taxation between party and 
party, or shall be included in any decree or order, 
unless the party claiming to have such fee allow¬ 
ed shall, before the commencement of the argu¬ 
ment at the conclusion of the evidence, file in the 
Court a certificate signed by the legal practitioner 
certifying the amount of the fee or fees actually 
paid by or on behalf of bis client to him or to any 
other legal practitioner in whose place he may 
have appeared. 

In my opinion this rule does not apply 
to this case. This rule is intended to 
apply to cases in which the trial has con¬ 
cluded after the evidence of the parties 
has been recorded and a final judgment on 
the merits of the dispute has been given 
by the Court. This is clear from the 
words before the commencement of the 
argument at the conclusion of the evi¬ 
dence." Nor is the present case covered 
by R. 10 of the same chapter which 
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applies to miscellaneous proceedings or 
any matter other than that of appearing, 
acting or pleading in a suit prior to decree! 
This w’as an appearance in a suit prior to 
the decree and therefore it was not a 
matter covered by R. 10, nor was it a 
miscellaneous proceeding. The costs in 
this case have been awarded under 0. 

R. 10, sub-r. (2) which empowers a Court 
at any stage of the proceedings on such 
terms as may appear to the Court to be 
just to order that the name of any party 
improperly joined, whether as plaintiff or 
defendant, be struck out. It was under this 
rule that the Court passed the order and in 
passing the order the Court was empow¬ 
ered to impose such terms as it considered 
proper. This power of the Court is ana¬ 
logous to its power of adjourning proceed¬ 
ings in which case the Court is empowered 
to make the defaulting party pay costs 
to the other party and there is no limita. 
tion as to the amount which can be 
awarded under such circumstances. 

It is true that in this case the amount 
awarded by the Court was fixed on the 
basis of a fee-certificate filed by the defen¬ 
dant, but the certificate was used by the 
Court as a guide in determining what 
costs should be awarded to the defendant. 
The order passed by the Court below was, 
therefore, perfectly legal and I am not 
prepared to say that the fees awarded are 
excessive having regard to the value of the 
suit which is Rs. 3,17,863. This appeal 
is further incompetent on the ground that 
the order passed by one Court, if con¬ 
strued to have been passed under 0. 1, 
R. 10 (2), is not appealable and there is| 
no force in the contention of the appel¬ 
lant’s counsel that an appeal lies against 
an order of costs when a question of prin. 
ciple is involved. The order of costs was, 
in this case, merely ancillary to the main 
order which was to strike off the names 
of the two defendants. This order is not 
appealable. I dismiss this appeal with 
costs. 

K.B./d.s. Appeal dismissed. 
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Jai Lal, J. 

Allah Bakhsh and others —Defendants 
—Appellants. 

V. 

Sa7it Earn —Plaintiff—Respondent. 
Second Appeal No. 449 of 1936, Decided 
on 7th October 1936, from decree of Senior 
Sub-Judge, Gurdaspur, D/- 24-1-1936. 
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Mt. Tulsan v. Pyake Lal (Agha Haidar, J.) 


Jurisdiction—Civil Court—Tenant repudiat¬ 
ing relationship of landlord and tenant and 
thus becoming trespasser—Suit for ejectment 
—Civil Court has jurisdiction to entertain 
such suit. 

.4 executed a mortgage with possession of certain 
land in favour of B. B obtained possession and 
again leased it to As A did not pay the rent to 
B, B assigned his rights to collect rent to C. G 
sued A for rent. But A repudiated his tenancy 
and the mortgage. Hence a suit was brought in a 
civil Court to eject A as a trespasser: 

Held: that civil Court had jurisdiction to enter¬ 
tain the suit: 41 P B 1894, Bel. on; 46 P B 1894, 
Bistmg. [P 69 C 1] 

Mohammad Monir —for Appellants. 

Lal Ghand Malhoira —for Eespondent. 


Judgment. —The only question in this 
second appeal is as to the jurisdiction of 
civil Courts to entertain the suit. The 
plaintiff alleged that he was given a mort¬ 
gage with possession by the defendant and 
that possession of the mortgaged land was 
given to him. He also alleged that subse¬ 
quently the mortgagor took the land on 
lease, but as he did not pay the rent to him 
the right to recover the same was assigned 
by the plaintiff to a third person who in¬ 
stituted a suit for the recovery thereof but 
the defendant denied the existence of rela¬ 
tionship of landlord and tenant; he even 
denied the existence of the mortgage, that 
is to say, he repudiated his tenancy and 
also the mortgage and thus became a tres¬ 
passer. The suit was therefore for eject¬ 
ment of a trespasser. 

The appellant relies upon 46 P R 
1894,^ a judgment of a Full Bench of 
the Chief Court of the Punjab, but 
another judgment of the Chief Court of 
the Punjab, 41 P R 1894,^ is applicable 
to the facts of the present case. In the 
Full Bench judgment there was no repu¬ 
diation of the relationship of landlord and 
tenant. In 41 PR 1894^ there was such 
a repudiation and it was held that the suit 
was cognizable by the civil Court. This 
judgment fully covers the present case and 
I agree with the view taken therein. I 
hold therefore that the suit as framed 
was cognizable by the civil Court and as 
ithat is the only point raised before me I 
dismiss the appeal with costs. 


K.B./p.s. _ Appeal dismissed. 

1. Bufca V. Kalu, (1894) 46 P B 1894. 


2. Khushab v. Arjan, (1894) 41 P K 1894 (F B). 
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Agha Haidae, J. 

Mt. Tulsan —Defendant—Appellant. 

v. 

Pyare Lal — Applicant — Respondent. 

First Appeal No. 69 of 1936, Decided on 
8th June 1936, from order of Dist. Judge, 
Ludhiana, D/. 11th January 1936. 

Will — Proof of — Application for letters 
of administration—Court cannot take notice 
of will unless it is duly and formally proved 

Absence of denial of execution of will is 
no ground for dispensing with formal proof. 

A will is a formal document and before a Court 
of justice can take notice of it, e. g., for purposes 

of granting letters of administnition, it must be 
duly and formally proved and the mere fact that 
there is no categorical denial by the opposite party 
of the execution of the will by the alleged testator 
is not a sufficient ground for dispensing with the 
formal proof of the will required by law : 1 C L R 
362, Foil. [P 70 0 1] 

J. B. Agnihotr 'i iox N. C. Pandit—io\' 
Appellant. 

Mela Bam Agganoal —for Respondent. 

Judgment. — The following pedigree 
table is sub-joined in order to understand 
the position of the parties : 

RALLA RAM 


Thandu Ram Duni Chand Chanan Ram 

I 1 

Pj’are Lal Daughter (widow) 

Mt. Tulsan 

On 2nd January 1923, Chanan Ram is 
alleged to have executed a will in favour 
of his nephew Pyare Lal. This will was 
c[^£egi§Jered. Chanan RanT^Tn'iirs 
life-time, brought a suit on the foot of a 
mortgage. He however died on 18th 
February 1935, and the question arose as 
to who was his legal representative among 
the two claimants, namely, Mt. Tulsan 
and Pyare Lal. The trial Court ordered i 
Pyare Lal to get letters of administration i 
with a copy of the will annexed, and I 
directed Mt. Tulsan to obtain a succes- j 
sion certificate. Pyare Lai’s father, in j 
the first instance, applied for the grant of * 
letters of administration with a copy of the 
will annexed, to his son Pyare Lal, who 
according to the will, was the sole legatee. 
This application was rejected on 11th 
October 1935. Thereupon, on 12th Octo- 
ber 1935, Pyare Lal himself made an ap¬ 
plication for the grant of letters of 
administration with a copy of the will 
annexed. Among others, Mt. Tulsan ap. 
peared in Court to contest the application. 
The principal defence raised on behalf of 
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Mt. Tulsan was that Chanan Ram at the 


time of the alleged execution of the will 
was not of a sound and disposing mind 
and that Pyare Lai being of unsound 
mind no letters of administration could be 
granted to him under the law. The learned 
District Judge accepted the plea that Pyare 
Lai was mentally deficient. He accord¬ 
ingly granted letters of administration 
with a copy of the will annexed to 
Thandu Ram, the father of Pyare Lai 
on behalf of Pyare Lai with a provi¬ 
sion under S. 24C, Succession Act, that 
Thandu Ram was to act for the bene¬ 
fit of Pyare Lai, The question of the 
validity of the will on the ground of want 
of disposing mind on the part of the al¬ 
leged testator was properly left open. The 
,1 applicant did not formally prove the will 
and the learned Judge has dispensed with 
the proof of the will on the ground that 
as the document was a registered one, no 
formal proof was necessary. 

I do not think that the learned Judge 
•was correct in the procedure which he 
adopted. A will is a formal document and 
before a Court of justice can take notice 
of it, it must be duly and formally proved. 
This was not done in the present case, and 
the mere fact that in the pleas taken by 
Mt. Tulsan there was no categorical denial 
of the execution of the will by the alleged 
testator, is no sufficient ground for dis¬ 
pensing with the formal proof of the will 
^as required by law. This view is supported 
by the case in 1 C L R 362.^ This case is 
good law and I follow it with all respect 
I therefore allow the appeal, set aside the 
order of the Court below and remand the 
case to the learned District Judge for tak¬ 
ing formal proof of the will and disposing 
of the case according to law. Costs here 
and hereinafter shall abide the event 
Counsel have been informed that their 
respective clients should appear before the 
learned District Judge on 22nd June, 
when the day of the hearing of the evi¬ 
dence shall be intimated to them. 

R.M./A.ii. Appeal allowed. 

1. Obhoy Ohurn Mustafi v. Uma Churn Mustafi, 

(1878) 1 0 L R 362. 
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Jai Lal, J. 

Mir Mohammad Khan and another — 
Plaintiffs—Appellants. 

V. 

Jamadar Adalat Khan — Defendant — 
Respondent. 

Second Appeal No. 500 of 1936, Decided 
on 1st October 1936, from decree of Dist 
Judge, Jhelum, D/- 19th February 1936. 

(a) Civil P. C. (1908), S. 11. ExpIn. 6 

Expression '‘claimed in common for them* 
selves end others” cannot be used in con¬ 
nexion with public right and does not govern 
claim in respect to such right — Litigation 
bona fide in respect of public right—Decision 
is res judicata against others claiming same 
right. 

The expression “claimed in common for them¬ 
selves and others” in Expln. 6 to S. 11 does not 
also govern a claim in respect of a public right. A 
public right always implies that it is enjoyed by 
the plaintiff in common with others and the 
expression ‘claimed in common for themselves 
and others* cannot bo used in connexion with a 
public right. With regard to such public right if 
the litigation is bona fide on the part of the plain¬ 
tiff the decision would be res judicata against 
others who claim to be entitled to the right: 
AIR 1933 P G 183, Disting. [P 71 C 2] 

(b) Civil P. C. (1908), S. 11, Expln. 6—Suit 
by certain persons for injunction restraining 
defendant from obstructing their right of 
way over public thoroughfare—Right of way 
described as skara-i-am — Suit is one to 
establish right to use public thoroughfare 
and not one claiming right of way acquired 
by easement — Expln. 6 to S. 11 applies to 
such suit. 

There can be no other meaning of the expres¬ 
sion shara-i-am except a public thoroughfare. 
Where certain persons bring a suit for an injunc¬ 
tion restraining the defendant from obstructing 
their right of way over a public thoroughfare des¬ 
cribing it in the plaint as a sbara-i-am, the suit 
is one to establish a right to use a public thorough¬ 
fare and is not one claiming a right of way ac¬ 
quired by easement by the plaintiff along with 
others. Expln. 6 to S. 11 applies to such a suit 
and the decision in such suit operates as res judi¬ 
cata in a subsequent suit by others claiming to be 
entitled to the right. [P 71 0 2] 

Ghulam Basal Khan —for Appellants. 

Indar Dev for Achhru Bam and Achhru 
Bam —for Respondent. 

Judgment.—This appeal raises an inter¬ 
esting question of law but after hearing 
learned counsel of both sides I have no 
doubt that the conclusion of the learned 
District Judge is correct. Previously by 
Suit No. 141 of 1935 certain persons 
instituted a suit against the respondent 
for an injunction restraining him from 
obstructing their right of way oyer a pub¬ 
lic thoroughfare. They described it at the 


1937 


ARAM Din V. Mohammad Din 


Lahore 71 


heading of the plaint as a shara-i-am. In 
that plaint no further mention was made 
of the existence of the shara-i-am except 
in the paragraph relating to the relief. 
There again it was prayed that the defen¬ 
dant be restrained from obstructing the 
plaintiff's right to use the shara-i-am. 
The suit was ultimately dismissed on the 
ground that there was no public thorough¬ 
fare, The present appellants then insti¬ 
tuted the suit out of which this second 
appeal has arisen against the same defen¬ 
dant claiming an injunction restraining 
him from obstructing their right to use 
the public thoroughfare. The expression 
shara-i-am is repeated as the description 
of the road in question in several places 
in the plaint including the paragraph 
relating to the relief. It is to be observed 
that in neither plaint, except that the 
plaintiffs had been using the road for 
many years, has it been stated that they 
had been using it openly and as of right. 
The learned District Judge has held, agree¬ 
ing with the conclusion of the trial Court, 
that the suit is barred by res judicata by 
virtue of Expln. 6 to S. 11, Civil P. C, 
The explanation is: 

Where persons litigate bona fide in respect of 
a public right or of a private right claimed in 
common for themselves and others, all persons 
interested in such right shall, for the purposes of 
this section, be deemed to claim under the per* 
^ns so litigating. 

Two contentions are put forward on 
hehalf of the appellant. One is that this 
explanation has no application to the pre- 
sent case because it is controlled by 0. 1, 
R. 8, Civil P. C., and in support of this 
contention reliance is placed on a judg¬ 
ment of the Judicial Committee of the 
Privy Council, 56 Mad 657.^ That case, 
however, related to a private right which 
was claimed by the plaintiff in common 
with others and from the observatioos 
made by their Lordships it appears that 
they are of opinion that in order to apply 
Expln. 6 to S. 11, Civil P. C., it would be 
necessary, in a case of the description 
which was before them, that action should 
have been taken under 0. 1, R, 8, Civil 
P. C., to notify the institution of the suit 
to others who were interested in the right. 
It is not within my province to express 
any opinion on the correctness or other¬ 
wise of this view, but the case cited must 
be deemed to lay down the law for the 

1. Kumara Velu Chettiar v. Ramaswami Ayyar, 
AIR 1933 P C 183=143 I 0 665=601 A 278 
=56 Mad 657 (P C), 


circumstances found proved in that case. 
But counsel claims that the expression! 

claimed in common for themselves and 
others” used in the explanation also 
governs a claim in respect of a publicj 
right. I cannot accept this contention as 
correct. In my opinion, a public right 
always implies that it is enjoyed by the 
plaintiff in common with others and the 
use of the expression “in common for 
themselves and others” would be a super- 
fluity if it is used in connexion with a 
public right. With regard to such rightl 
if the litigation is bona fide on the parti 
of the plaintiffs, the decision would be res! 
judicata against others who claim to be’ 
entitled to the right. 

The other contention of the learned 
counsel is that neither in the previous suit 
nor in the present was a public right 
claimed but that an easement was claimed 
in both the cases. I am unable to agree 
with this contention either. There can be 
no other meaning of the expression shara- 
i-am except a public thoroughfare, but the 
learned counsel says that this expression 
was used in both the cases to convey a 
different meaning, that is to say, not a 
public thoroughfare but a right of way 
acquired by easement by the plaintiff 
along with others. As I have stated, the 
manner of acquisition of the right is not 
described in the plaint and there is no 
material on the record to show that the 
expression shara-i-am was used in a sense 
different to the invariably accepted mean, 
ing thereof, assuming that it is permis¬ 
sible to look for material to interpret the 
expression in a different manner. I consi¬ 
der therefore that both the suits are of 
the same description and are really to 
establish a right to use a public thorough¬ 
fare. I therefore dismiss this appeal leav¬ 
ing the parties to bear their own costs in 
this Court. 

R.M./v.V. Appeal dismissed. 
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Skemp, J. 

Karam Din —Plaintiff—Petitioner. 

V. 

Mohammad Din and others —Defen- 
dants—Respondents. 

Civil Revn. No. 568 of 1935, Decided on 
22nd January 1936, from order of Sm. C. 
C. Judge, Lahore, D/- 8th August 1935. 
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Arbitration—Reference — Revocation of 
One party applying before any proceedings 
are taken, to revoke reference on ground that 
arbitrator is connected with opposite party 
—Court should cancel reference. 

Where, after a suit has been referred to arbitra¬ 
tion one of the parties applies before any proceed¬ 
ings are taken by the arbitrator, to revoke the 
reference on the ground that it has subsequently 
come to his notice that the arbitrator is connected 
with the opposite party, the Court should cancel 
tiie reference. [P 72 C 1] 

Pi. L. Anand 1 —for Petitioner. 

Order.—This is a revision from an order 
passed by the Judge, Small Cause Court at 
Lahore. Karam Din sued Mohammad 
Din as principal debtor and two other 
persons as sureties for Es. 275, the price 
of a sewing machine. On 1st August 1935 
by the consent of all parties the matter 
was referred to the arbitration of Khan 
Hidayat Ullah Khan. Six days later, on 
7th August 1935, Karam Din applied to 
revoke the reference to arbitration on the 
ground that Mohammad Din was work¬ 
ing at the shop of Haji Eab Nawaz Khan, 
a kuram of the arbitrator, a fact which had 
subsequently come to his notice. The 
learned Judge, Small Cause Court, sum¬ 
marily rejected the application the follow¬ 
ing day on the ground that the matter was 
referred on the joint application of parties. 
In view of the allegations made by Karam 
Din before any proceedings had been 
taken, I think that the reference to arbi- 
jtration of Khan Hidayat Ullah Khan 
'should have been cancelled and I now 
order that it be cancelled. The case will 
proceed from the point at which that order 
was made. Costs of this application are 
to be costs in the cause. 

R.M./r.K. Order accordinoly. 
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Jai Lal, J. 

itam Parkash —Appellant. 

v. 

Peoples Bank of Northern India Ltd,, 
Jhclum Branch and another — Respon¬ 
dents. 

Second Appeal No. 428 of 1936, Decided 
on 2nd October 1936, from order of Dist. 
Judge, Jhelum, D/- 18th March 1936. 

Civil P. C. (1908), S. 151—Scope—Minor 
(auction-purchaser) subsequently applying for 
setting aside sale on ground of his minority 
— Application dismissed by trial Court for 
want of any such provision in law—Held it 
was doubtful whether second appeal lay— 


Appeal treated as revision application—Sale 
set aside under S. 151 as its confirmation 
would give rise to complications. 

Where a minor himself bid at an auction-sale 
but subsequently applied for not confirming the 
sale on the ground that he was a minor, and the 
Court after finding that he was a minor declined 
to set aside the sale on the ground that there was. 
no such provision in law, and the appellate Court 
also dismissed the appeal: 

Held: it was doubtful whether second appeal 
lay; confirmation of sale would give rise to com¬ 
plications as the sale was in favour of a minor 
and would ultimately have to be set aside as a. 
void transaction. In the absence of any other 
provision of law for setting aside the sale, the ap¬ 
peal was treated as an application for revisioa 
and sale was set aside under S. 151. [P 72 C 2}. 

Bishan Nath —for Appellant. 

Bhagwat Dayal —for Respondents. 

Judgment.—A house was sold in execu¬ 
tion of a decree obtained by the People’s- 
Bank of Northern India, Ltd., in liquida¬ 
tion, against Sardar Gian Singh and was- 
purchased by Ram Parkash, appellant. It 
is conceded that it was Rap Parkash him¬ 
self who made the bid and deposited the 
purchase price in Court. Before the con¬ 
firmation of the sale he made an applica- 
tion to the Court stating that he was a 
minor and for that reason the sale should 
not be confirmed and the money deposited 
by him should be returned to him. The- 
Court found that he was a minor but de¬ 
clined to set aside the sale on the ground 
that there was no provision of law under 
which the sale could be set aside. An ap¬ 
peal by Eam Parkash was dismissed by 
the learned District Judge of Jhelum and 
the former has consequently preferred an 
appeal to this Court. 

I am not certain that an appeal lies to 
this Court, but in my opinion it is obvious! 
that unless the sale is set aside now, com. 
plications will arise because the sale in» 
favour of the minor cannot be upheld and[ 
will have ultimately to be set aside as a 
void transaction. Therefore the executing 
Court should have refused to confirm the 
sale when it was pointed out to it that the 
purchaser was a minor. In the absence of 
any other provision of law this was a suit¬ 
able case for action under S. 151,CivilP.C. 
The matter is now before me and I take- 
up the case in exercise of the revisional 
jurisdiction of this Court and set aside the 
sale in favour of Ram Parkash. The 
money deposited by him shall be returned, 
to him and the house shall be resold in ac¬ 
cordance with law. As the minor Ram 
Parkash was initially responsible for the 
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illegal proceediDgs, I decline to grant him 
costs of these proceedings \Yhich would be 
borne by the parties. 

S.C./a.L. Sale set aside. 
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Bhide and Din Mohammad, JJ. 

{Firm) Bashehsar Nath Khanna & Sons 
—Defendants—Appellants. 

V. 

Messrs. Grindlay & Co., Ltd., Lahore, 
Plaintiffs and others, Defendants — Res. 
pondents. 

First Appeal No. 1650 of 1933, Decided 
on 2nd July 1936, from decree of Sub- 
Judge, 1st Class, Lahore, D/. 31st July 
1933. 

(a) Commission—Examination of witnesses 
in England—Rules of Lahore High Court— 
Issue of commission involving delay—Court 
is justified in getting itself satisfied as to 
relevency of such evidence—Commission 
must be issued, if delay is justified. 

Proper procedure for examination of witnesses 
in England would appear to be the issue of a com¬ 
mission in accordance with the provisions of 
Statute 22 Yict., Ch. 20, as laid down in Para. 1, 
Part. E, Ch. 10 of the Rules and Orders of the 
Lahore High Court Vol. I (1930). Of course the 
issue of a commission for examination of a wit¬ 
ness in a distant country is bound to cause delay 
and a Court will be fully justified in satisfying 
itself that the evidence is really relevant and neces¬ 
sary for the purposes of the case before issuing 
process. But a party cannot obviously be deprived 
of the opportunity of producing his evidence merely 
on the ground that it may involve some delay. 
Such a procedure would be nothing short of denial 
of justice. [P 74 C 2] 

(b) Set-off, equitable — Court-fee — Claim 
for damages by defendant—Plaintiff’s claim 
and damages arising out of same contract— 
No separate court-fee is necessary. 

In a suit when the defendant claims an equit¬ 
able set-off by claiming damages arising out of the 
same contract on which the plaintiff bases his 
claim, no separate court-fee is necessary: AIR 
1930 All 875 ; AIR 1934 All 115 and 85 P R 
1908, Rel. on. [P 75 C 1] 

(c) Practice — Summoning of witnesses — 
New issues framed — Additional witnesses 
should be allowed. 

Where upon the framing of the issues a party 
files his list of witnesses on the issues as framed 
but new issues are later on framed, a party should 
be allowed to summon fresh witnesses on those 
new issues. [p 76 c 1] 

(d) Practice—Examination of witnesses— 
Party submitting interrogatories containing 
reference to documents unrelied—Reference 
by itself no justification to refuse examina¬ 
tion of witness. 

When interrogatories were submitted to examine 
witnesses on commission but some of those interro- 


gatories contained references to documents not 
relied on by the party, such references are by them¬ 
selves no justification to refuse to examine those 
witnesses. [P "^5 C 1] 

Achhru Bam —for Appellants. 

Edmunds, Mehr Chand [Bewan), M. L. 
Puri, Qabul Chand for Shamatr Chand,. 
Parkash Chandra and Bhagat Singh —for 
Respondents. 

Bhide, J.—Messrs. Grindlay S: Co., the 
plaintiffs in this case sued for recovery of 
Rs. 1,21,389-13-0 from Messrs. Basheshar 
Nath Khanna & Sons, defendant 1 by 
sale of certain properties at Lahore and 
Amritsar vvhich were alleged to be mort¬ 
gaged with them by deposit of title deeds. 
The other defendants were joined as par¬ 
ties as they claimed interest in the pro¬ 
perties by sale or mortgage. The suit has 
been decreed and from this decision defen¬ 
dant 1, defendants 2 to 4 and defendant 6 
have preferred separate appeals (C. A. 1650, 
1799 and 1757 of 1933). The plaintiffs’ case 
briefly was that defendant 1 was given 
certain banking facilities by them in con¬ 
nection with his business in the shape of 
over.draft on his account to the extent of 
Rs. 75,000, discounting of his demand 
drafts on the Cotton Trading Co., of 
Bombay to the extent of Rs. 60,000 and 
the establishment of credit in London for 
purchase of the sterling drafts of his agents. 
The plaintiffs claimed Rs. 62,808-10-0 on 
the over.draft account and Rs. 58,581-3.0 
on account of discounted bills amounting 
to Rs. 1,21,389-13-0 in all, inclusive of 
interest. Defendant 1 resisted the claim 
on various grounds but it is unnecessary 
to go into them in detail for the purposes 
of this order. One of the main conten¬ 
tions of defendant 1 was that the trial 
had been vitiated by the fact that the 
learned Subordinate Judge who tried the 
case had refused without any justification 
to give him reasonable opportunity to 
examine certain witnesses in England and 
in India on whom he relied and had 
refused to examine even Mr. Basheshar 
Nath as a witness when he offered to go 
into the witness box. After carefully con¬ 
sidering the arguments of the learned 
counsel for both the parties we have come 
to the conclusion that the appeals must 
succeed on this ground and the case must 
be remanded to enable defendant 1 to pro¬ 
duce the aforesaid evidence. The mate¬ 
rial facts bearing on this point are as 
follows: 
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The issues firising in this case were 
framed on 15th March 1932. On 24fch 
March 1932 defendant 1 submitted an 
application that certain additional issues 
were necessary in view of the pleas which 
had been raised by him in his written 
statement. This application was consi¬ 
dered by the learned Subordinate Judge 
on 27th June 1932 and some additional 
issues were framed on that date. One of 
the additional issues was issue 5 (a) which 
runs as follows : 

Whether the plaintiff refused to discount the 
demand drafts of defendant 1 and to purchase bis 
agent’s sterling drafts in London. If so, did ho 
suffer any loss; if so, what ? and can he recover 
che same from the plaintiff ? 

This issue arose in connexion with the 
plea raised by defendant 1 that the plain¬ 
tiffs had failed to make the necessary 
arrangements for establishing credit in 
London to purchase the sterling drafts of 
his agents. After framing the additional 
issues on 27th Juno, the learned Subor¬ 
dinate Judge did not pass any orders as 
regards the production of evidence relat¬ 
ing to these issues. He had originally 
fixed 25th August for the evidence of the 
witnesses for defendant 1, but by that 
date even the plaintiff’s evidence was not 
finished and it was not expected to be 
finished till the end of that month. Con¬ 
sequently on 27th August 1932 the learned 
Subordinate Judge passed an order to the 
effect that the defendant need not bind 
^owD their witnesses for any date in 
August and that a fresh date for defen¬ 
dants’ witnesses would be fixed later. On 
31st August after the plaintiffs’ witnesses 
had been examined the learned Subor¬ 
dinate Judge passed an order fixing bth 
to 8th March 1933 as the dates for the 
recording of the evidence of the witnesses 
of defendant 1. In his order the learned 
Subordinate Judge noted that interroga¬ 
tories should be filed by 8th October 1932 
for witnesses at more than 200 miles from 
Lahore. The Court was closed during the 
month of September and on 1st October 
1932, defendant 1 submitted an applica¬ 
tion for summoning his witnesses, includ¬ 
ing two witnesses, Mr. Clayton and Col. 
Hemelyx who were in England and for 
whose examination interrogatories were 
attached. Notice was issued to the plain¬ 
tiffs in connexion with the request for 
examination of the witnesses in England 
and the plaintiffs objected to the same on 
grounds stated in their application dated 
17th October 1932. On the same date 


the learned Subordinate Judge passed an 

order which runs as follows : 

Issues were framed on 15th March 1932 and 
they were amended on 27th June 1932. The de¬ 
fendant Basheshar Nath filed the list of witnesses 
on 24th March 1932. The names of Mr. Clayton 
and Mr. Hemelyx (etc. ?) were not mentioned in 
that list and a request was made only on Ist 
October 1932. 

In para. 3, Chap. 10-F, Vol. 1 of the High 
Court Rules and Orders, 1930 Edition, it has 
laid down that letters of request to countries out¬ 
side British India to Foreign Courts should be 
allowed only in exceptional circumstances. I 
refuse to issue the letters of request in this case 
as they are calculated only to cause an inordinate 
delay. 

This order seems to be clearly based on 
a misapprehension of facts and the rules 
on the subject. The learned Subordinate 
Judge remarks that the names of Mr. 
Clayton and Mr. Hemelyx were not in¬ 
cluded in the original list of witnesses filed 
by defendant 1 on 24th March 1932. But 
this was due to the fact that the necessity 
for the evidence of these witnesses arose 
in connexion with issue 5 (a), and that 
issue was not framed till 27th June 1932. 

The learned Subordinate Judge also 
relied in support of his order on the 
instructions in para. 3, Chap, 10-F of the 
High Court Eules and Orders (1930). The 
instructions, however, appear to relate to 
‘Letters of request’ for execution by 
Foreign Court {vide heading of the chap¬ 
ter) and are strictly speaking not relevant. 
The proper procedure for examination of 
witnesses in England would appear to be 
the issue of a commission in accordance 
with the provisions of Statute 22 Vic¬ 
toria, Chap. 20, as laid down in para. 1, 
Part. E, Chap. 10 of the aforesaid Eules 
and Orders. Of course the issue of a com¬ 
mission for examination of a witness in a 
distant country is bound to cause delay and 
a Court will be fully justified in satisfying 
itself that the evidence is really relevant and 
necessary for the purposes of the case 
before issuing process. But a party cannot 
obviously be deprived of the opportunity 
of producing his evidence merely on the 
ground that it may involve some delay. 
Such a procedure would be nothing short 
of denial of justice and this is practically 
what has happened in the present case. 
The learned Subordinate Judge did not 
consider the question of the necessity of 
the evidence of the witnesses on merits at 
all. Mr. Clayton and Col. Hemelyx are 
alleged to have been the agents of defen- 
dant 1 in London and it was not suggested 
before us that their evidence ooold not be 
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relevant or material for the purposes of 
Issue 5 (a). The learned counsel for the 
plaintiffs contended that defendant 1 had 
not claimed any specific amount by way 
of damages and had not paid any court- 
fees. No such objection was raised when 
Issue 5 (a) was framed, and when the issue 
stood, relevant evidence could not be pro¬ 
perly shut out. Moreover, defendant 1 
was apparently claiming damages only by 
way of an equitable set-off, arising out of 
the very contract on which the plaintiffs 
based their claim. No court-fee would 
appear to be necessary in the case of such 
a set-off : see 85 P R 1908,^ A I E 1930 
All 875^ and A I R 1934 All 115.^ 

Another objection raised by the learned 
counsel for the plaintiffs to the issue of 
the interrogatories was that some of the 
documents referred to therein had not 
been originally relied on by defendant 1. 
The learned Subordinate Judge has not 
referred to this objection in his order; but 
apart from this, this objection by itself 
would not obviously be any justification 
for refusing to examine the witnesses at 
all. The last objection taken w'as that 
defendant 1 was adopting dilatory tactics, 
that the issue of a commission for exa¬ 
mination of witnesses in London was only 
a dodge intended to protract the case and 
that such dilatory tactics are frequently 
resorted to by litigants in the subordinate 
Courts. I have already noted above that 
the evidence of the witnesses in London 
seems prima facie necessary. As regards 
the dilatory tactics the learned counsel for 
the plaintiff was not able to point out any 
instances of adoption of such tactics by 
defendant 1 beyond the fact that defen¬ 
dant 1 had applied for the issue of a 
commission for examination of -svitnesses 
at Peshawar but had failed to pay the 
necessary fees. But it appears from the 
record that the learned Subordinate Judge 
had fixed very heavy fees for the com¬ 
missioner appointed by him who was to 
go from Lahore, and defendant 1 had 
therefore requested the Court to appoint 
some local man for examination of his 
witnesses at Peshawar. This request was 
refused. Defendant 1 did not deposit the 
fee and consequently lost the opportunity 

1. Bhagat Singh v. Devi Dial, (1908) 85 P R 

1908=130 P L R 1908=80 P W R 1908. 

2. Ram Das v. Dwarka Das, AIR 1930 All 875 

=128 I C 763. 

3. Madan 6arg v, Bohra Ram Lai, AIR 1934 

All 115=153 I 0 432=1934 A L J 421. 


of producing his witnesses at Peshawar; 
but it does not appear that this caused 
any delay in the case. 

The only objection which the plaintiffs 
could reasonably take was that defendant 1 
had not applied for the issue of interroga- 
tories immediately after the additional 
issues were framed on 27th June 1932. 
But as pointed out already the Court had 
not passed any specific order at the time, 
and later on the Court itself found it 
necessary to change the dates originally 
fixed for the evidence of defendants’ wit¬ 
nesses. On 31st August 1932, a date in 
March 1933 was fixed for defendants’ 
evidence and interrogatories were ordered 
to be filed by 8th October 1932. Defen¬ 
dant 1 filed an application for summoning 
his witnesses on 1st October 1932, with 
interrogatories for witnesses in England 
and thus complied with this order. As the 
case was being adjourned for nearly six 
months there was sufficient time for the 
examination of witnesses in England. I 
fail to see any justification in the circum- 
stances for the refusal of the learned 
Subordinate Judge to issue the interroga¬ 
tories for the examination of the aforesaid 
two witnesses in England. As regards 
witnesses in India, defendant 1 eventually 
relied on only five witnesses out of those 
originally summoned {vide fard talbana 
printed at p. 141 of Vol. 12 of the printed 
record). These witnesses did not appear 
after two attempts to serve them. Defen¬ 
dant 1 stated that he had sent his men 
to help the process-server but the wit¬ 
nesses could not be found. No enquiry 
appears to have been made as to whether 
defendant 1 had really made reasonable 
efforts to serve the witnesses as stated and 
defendant I’s case was peremptorily de- 
dared as closed on 1st April 1933. Bashe- 
shar Nath applied for being permitted to 
go into the witness-box to support his case, 
but even this request was refused on the 
ground that the case had been already 
closed. 

The learned counsel for the appellant 
has assured us that defendant 1 had never 
any intention to delay the case and told 
us that if his client were allowed about 
eight months he was prepared to take full 
responsibility for taking all necessary steps 
according to law to get his two witnesses 
in England as also those in India exa¬ 
mined within that period, and that if he 
failed to do so he should not be given any 
further time. It seems unfortunate that 
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it should be necessary to remand this 
case at this stage; hut the procedure 
adopted by the learned Subordinate Judge 
seems to be wholly unjustifiable in the cir¬ 
cumstances and leaves no option in the 
matter. As the liability of defendants 2 
to () depends upon the liability of defen¬ 
dant 1 all the three appeals must be ac¬ 
cepted. I would accordingly set aside the 
decree of the learned Subordinate Judge 
and remand the case to the Senior Sub- 
Judge, Lahore, for re-decision after record¬ 
ing the evidence of the following witnesses 
of defendant 1, viz.: 1. Mr. Clayton and 
Col. Hemelyx who are in England to be 
examined by issue of a commission, on the 
interrogatories submitted by defendant 1 
along with his application for examination 

of these witnesses on 1st October 1932. 
2. Atma Earn, Earn Narain, Wazir Chand, 
Dr. Bhise and Kishan Lai mentioned in 
fard talbana dated 9th March 1933 
(printed at p. 141, Vol. 12 of the printed 
record). 3. Defendant 1 may also be exa¬ 
mined if he offers to go into the witness- 
box. Defendant 1 will be responsible for 
taking all necessary steps according to law 
and get the above two witnesses in 
England examined before 31st March 1937. 
If he fails to get the replies on or before 
that date he will be given no further op¬ 
portunity for the purpose. The witnesses in 
India referred to above will also be exa¬ 
mined on a suitable date or dates before 
31st March 1937, to be fixed by the 
learned Subordinate Judge. Defendant 1 
has undertaken to produce these five wit¬ 
nesses on such dates as may be fixed by 
the learned Subordinate Judge. Process 
may be issued to the witnesses if desired 
by defendant 1, but responsibility for pro. 
duction of the witnesses will be his, and 
he will not be given a fresh date if he fails 
to produce the witnesses on the dates 
fixed. The burden of proof of issue 5 (a) 
was on defendant 1. It will be therefore 
open to the plaintiffs to produce evidence 
in rebuttal on this issue if they wish to do 
so. If they desire to examine any wit¬ 
nesses in England they should send their 
interrogatories for the purpose at the 
same time as those of defendant 1. Costs 
would follow final decision. Counsel for 
the parties have been directed to appear 
in the Court of the Senior Subordinate 
Judge for a date on 20th July 1936. 

Din Mohammad, J.— I agree. 

B.d./d.s. Case remanded. 
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Addison and Abdul Eashid, JJ. 

Narinjan Singh —Defendant — Appel¬ 
lant. 

V. 

Gurmukh Singh, Plaintiff and others. 
Defendants—Eespondents. 

First Appeal No. 1363 of 1935, Decided 
on 27th May 1936, from decree of Sub. 
Judge, Ist Class, Lahore, D/- 12th June 
1935. 

Hindu Law—Maintenance—Suit by aged, 
father for maintenance — Son is under legal 
obligation to maintain his aged parents, irres* 
pective of possession of property by him. 

Under Hindu Law, a Hindu is under legal oblL 
gation to maintain his wife, unmarried daughters 
and aged parents, whether he possesses any pro¬ 
perty or not. There is, however, no obligation to 
maintain one’s minor step-brothers. [P 77 C 2] 

In a suit by aged father for maintenance against 
his sons, he could not prove that any of his pro¬ 
perty had passed into the hands of his sons- 
Maintenance was awarded to him only in propor¬ 
tion to the income of his sons: AIR 1935 Mad 
701 and AIR 1936 Lnh 543, Distbig. 

[P 73 C 1} 

M. L. Puri —for Appellant. 

Labh Singh —for Respondents. 

Judgment.—This appeal arises out of 
an action brought by Gurmukh Singh in 
forma pauperis against his sons Narinjan 
Singh, Narain Singh and Indar Singh, for 
a declaration to the effect that the plain, 
tiff was entitled to receive Es. 150 per 
mensem as maintenance allowance frona 
the defendants for his life-time, and also 
for recovery of the maintenance allowance 
at that rate. The allegations in the plaint 
were that the plaintiff was 61 years of age 
and was unable to earn his living, that he 
had given a considerable amount of im¬ 
moveable property to Indar Singh, defen¬ 
dant 3, for management, and had given 
Es. 21,000 to Narinjan Singh, defendant 1, 
for carrying on a brick-kiln, that the defen¬ 
dants had refused to return either the 
property or to maintain the plaintiff, and 
that under the provisions of Hindu Law, the 
plaintiff was entitled to claim maintenance 
at the rate of Es. 150 per mensem from 
his sons. Narinjan Singh, defendant 1, 
pleaded that the plaintiff had got three 
other sons besides the defendants, namely, 
Mangal Singh, Eajindar Singh and Mo- 
hindar Singh, and that the suit was not 
maintainable without impleading these 
three sons as defendants. It was further 
pleaded by him that the plaintiff had 
never treated him as his son, and that he 
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had instituted this suit at the instance of 
his other children from his third wife. 
Narinjan Singh denied having received 
Rs. 21,000 from his father for the purposes 
■of the brick-kiln, and stated that, on the 
other hand, he had given his father orna. 
ments worth Rs. 1,000 in order to enable 
him to meet the losses he had sustained in 
gambling. Narain Singh defendant 2, de¬ 
nied the plaintiff’s claim for maintenance, 
and pleaded that he was turned out by his 
father several years ago and that as the 
plaintiff had given property and thousands 
■of rupees to defendants 1 and 3 he was 
entitled to get maintenance from them or 
from his other sons who had not been 
made defendants in the case. It was fur¬ 
ther stated by Narain Singh that in spite 
•of the maltreatment to which he was sub¬ 
jected by his father he had been paying 
■small sums of money to him but that he 
was unable to do so any longer as his 
salary was barely sufiScient for his own 
maintenance and the maintenance of his 
wife and 5 children. Indar Singh, defen. 
dant 3, also denied the plaintiff's claim and 
stated that his income was even insuffi. 
oient for his own needs. 

The trial Court held that it had not been 
established that the plaintiff gave any 
property to Indar Singh, defendant 3, or 
that he advanced the sum of Rs. 21,000 to 
Narinjan Singh, defendant 1, for the brick¬ 
kiln. It has, however, held that under 
Hindu Law a son is under a personal obli- 
gation to maintain his aged father. The 
plaintiff was consequently granted main- 
tenance at the rate of Rs. 45 per mensem, 
Rs. 20 a month being payable by Narinjan 
Singh, Rs. 20 by Narain Singh and Rs. 5 
by Indar Singh. Against this decision 
Narinjan Singh and Narain Singh have 
preferred two separate appeals to this 
€ourt, while Gurmukh Singh, plaintiff, 
has preferred cross-objections in forma 
pauperis praying that the amount of 
maintenance should be raised to Rs. 100, 
per mensem. The plaintiff has three 
■other sons besides the defendants. One 
of these three sons, namely, Mangal 
'Singh was a minor at the time of the 
institution of the suit. He, however, 
attained majority last year, and is now 
stated to be about 19 years of age. Rajin. 
dar Singh is a stenographer, while Mohin- 
dar Singh is carrying on timber business 
at Gujranwala. 

A statement of the plaintiff was record¬ 
ed on 12th December 1934, before the 


framing of issues. In this statement the 
plaintiff deposed that he had three sons 
but that as they were unable to pay any 
maintenance, he did not desire to make 
them defendants in the case. He further 
stated that he was not prepared to live 
with any of the defendants as they were 
living with their father-in-law and it was 
below his dignity to live with them. He 
had to admit, however, that Narain Singh 
w^as not living with his father-in-law, 
but in spite of it he did not want to live 
with him even. The refusal of the plain¬ 
tiff to implead Rajindar Singh and Mo- 
hindar Singh as defendants, and his refu¬ 
sal to live with Narinjan Singh, Narain 
Singh or Indar Singh must be taken into 
consideration in fixing the amount of 
maintenance. Narinjan Singh, defendant 1, 
stated as a witness that he was drawing 
Rs. 230, per mensem as pay together with 
Rs. 2-8-0, as daily allowance when on 
tour. He had six children and a wife to 
maintain. He had to spend Rs. 40, per 
mensem on the education of his children, 
and Rs. 15, per mensem on account of 
his contributions to the General Provident 
Fund. 

He added that he was always in debt 
as he had a large family, and found it 
difficult to meet all his expenses. Narain 
Singh was drawing Rs. 170 per mensem 
and had five children and a wife to main, 
tain besides himself. It was urged by 
the learned counsel for the appellants that 
if the plaintiff consented to live with 
either of the appellants his upkeep would 
not cost them more than Rs. 10 a month, 
and that as he refused to live with the ap. 
pellants his maintenance should not be 
fixed at more than Rs. 10, a month. It 
was further urged by the learned counsel 
for the appellants that the trial Court had 
fixed Rs. 45 as the maintenance of the 
plaintiff and of his minor son. Under 
Hindu Law a Hindu is under a legal obli¬ 
gation to maintain his wife, his minor 
sons, his unmarried daughters, and his 
aged parents whether he possesses any 
property or not. There is no obligation 
to maintain one’s minor step-brothers. 

The only point urged by the learned coun¬ 
sel for the respondent was that Gurmukh 
Singh had been an S. D. 0. in the Mili. 
tary Works, and that he was entitled to 
a decent amount for his maintenance ac¬ 
cording to his status in life, and the mode 
of living to which he was accustomed. A 
number of rulings were referred to by 
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the learned counsel in support of his con¬ 
tention. All these rulings, however deal 
with the maintenance to which a Hindu 
widow is entitled out of the estate of her 
husband. In the present case, the plain- 
titl has failed to establish that any of his 
property has passed into the hands of his 
sons; A I R 1935 Mad 701^ and A I R 
1935 Lali 543,^ relied upon by the learned 
counsel for the respondent, have therefore, 
no applicability to the facts of the present 
case. After a consideration of the entire 
Evidence on the record we are of opinion, 
,that the plaintiff is entitled to receive a 
isum of Es. 20, por mensem from the 
defendants for his maintenance. Out of 
this sum, Rs. 5 per mensem are payable 
by Indar Singh, defendant 3, in accord¬ 
ance with the decree of the trial Court. 
|Tho sum of Rs. 15 will be paid by Narin- 
jan Singh and Narain Singh each paying 
Rs. 7-8-0, per mensem. 

For the reasons given above we accept 
these appeals in part and modify the de¬ 
cree of the trial Court on the lines indi¬ 
cated above. We dismiss the cross-objec¬ 
tions preferred by the plaintiff. The pre- 
sent suit was instituted by the plaintiff 
in forma pauperis. The trial Court ordered 
that one-half of the amount of the court- 
fee prescribed for the suit shall be paid by 
the plaintiff and one-half by defendants, 1 
to 3. As the appeal has been partly accept¬ 
ed, wo order that the plaintiff shall pay 
three-fourths of the amount of court-fee 
on the plaint and the defendants will pay 
one-fourth. As the cross-objections have 
been dismissed, the plaintiff shall py 
the court-fee leviable on the cross-objec¬ 
tions. The amount of court-fee shall 
remain a first charge on the subject matter 
of this suit. As far as other costs are con- 
earned we order that the parties shall 
bear their own costs throughout. 

P.R./a.L. Appeals partly accepted, 

1. Venkatachala Padayachi v. Velayudha Pada- 

yachi, A I B 1935 Mad 701=1935 M W N 871. 

2. Mt. Bhagwanti v. Maniram Shah, AIR 1935 

Lah 543=157 I C 768=37 P L R 78. 
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Jai Lal and Abdul Rashid, JJ, 

Ghulam Mohammad and another — 
Defendants—Appellants. 

V. 

Allah Bakhsh and others —Plaintiffs— 
Respondents. 

Second Appeal No. 371 of 1936, Decided 
on 19th June 1936. 


(a) Punjab Colonization of Government 
Lands Act (5 of 1912), S. 36 — Jurisdiction- 
Civil Court—Collector granting rights—Civil 
Court has no jurisdiction to determine whe¬ 
ther Collector observed necessary rules duly 
or not. 

Where the proprietary rights are granted by the 
Collector, it is not the function of the civil Courts 
to determine whether in granting the proprietary 
rights, the rules framed by the financial Commis¬ 
sioner were or were not duly observed by the 
Collector. It is open to the party prejudiced by 
any order of the Collector to seek relief in accor¬ 
dance with the provisions of the Punjab Coloni¬ 
zation of Government Lands Act, if so advised. 

[P 79 C n 

(b) Punjab Colonization of Government 
Lands Act (5 of 1912), S. 30—Widow acquir¬ 
ing proprietary rights out of income of land 
under the Act—Widow becomes owner of 
that property. 

If proprietary rights are acquired by a widow 
under the Punjab Colonization of Government 
Lands Act, even out of the income of the land, 
the widow must be regarded as the owner of the 
nronertv wherein she has acquired the proprietary 
rights. LP V9 0 1] 

Ghulam Mohi-ud~Din and Aldul Aziz 
—for Appellants. 

Khalifa Shuja-ud-Din — for Respon¬ 
dents. 

Abdol Rashid, J.—The material fact& 
of the case, for the purposes of this appeal, 
may be shortly stated. In August 1903, 
one square of land was allotted to Rahmat 
Ullah on abadkari tenure. Rahmat Dllah. 
died in 1908, and the land was mutated 
in the name of his widow Mt. Umri, defen- 
dant 1. In 1914, Mt. Umri acquired the 
occupancy rights in this land. In the year 
1933, she paid nazrana, and was granted 
proprietary rights in the land in dispute 
by Government. On 3rd October 1934,. 
she gifted the land in dispute in favour of 
her sister’s son, Ghulam Mohammad, de¬ 
fendant 2, by means of a registered deed. 
On 19th December 1934, the present suit 
was instituted by the plaintiffs for a de¬ 
claration to the effect that the gift made- 
by Mt. Umri in favour of Ghulam Moha¬ 
mad shall not affect their reversionary 
rights. The basis of their claim was that 
they were the reversioners of Rahmat 
Ullah, the husband of Mt. Umri, and that 
as the grant of proprietary rights to 
Mt. Umri was an accretion to the estate 
of Rahmat Ullah they were entitled to 
inherit it after the death or re-marriage of 
Mt. Umri. The trial Court decreed the 
plaintiff’s claim, holding that occupancy 
rights were acquired by Mt. Umri as a. 
representative of her deceased husband^ 
and that the proprietary rights were merely 
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an accretion to the estate of Eahmat Ullah. 
The defendants preferred an appeal to the 
learned Additional District Judge. The 
learned Judge affirmed the decision of the 
trial Court on the ground that, in view of 
the Eules framed under Act 5 of 1912 by 
the Financial Commissioner, the proprie¬ 
tary rights ought not to have been granted 
to Mt. Umri by the Collector. Against this 
decision the defendants have preferred a 
second appeal to this Court. 

I may say at once that the decision of 
the learned Additional District Judge is 
unsustainable, in view of S. 36, Coloniza¬ 
tion of Government Lands Act. That 
section lays down that a civil Court 
shall not have jurisdiction in any matter 
of which the Collector is empowered by 
the Act to dispose, and shall not take cog¬ 
nizance of the manner in which the Local 
Government or the Collector or any other 
Eevenue Officer exercises any power 
vested in it or in him by or under the Act, 
The proprietary rights were granted by 
the Collector to Mt. Umri, and it is not 
the function of the civil Courts to deter¬ 
mine whether in granting the proprietary 
rights the rules framed by the Financial 
Commissioner were or were not duly ob¬ 
served by the Collector. If the plaintiffs 
were prejudiced by any order of the Col¬ 
lector it was open to them to seek relief in 
accordance with the provisions of the 
Colonization of Government Lands Act, if 
so advised. 

It has been repeatedly held by this 
Court that if proprietary rights are ac- 
quired by a widow under the Colonization 
of Government Lands Act, even out of the 
income of the land, the widow must be 
regarded as the owner of the property 
wherein she has acquired the proprietary 
rights. The learned counsel for the res¬ 
pondents was not able to give any sound 
reasons in support of the judgment of the 
learned Additional District Judge. I am, 
therefore, of the opinion that, in the pre¬ 
sent case, it must be held that the land in 
dispute became the property of Mt. Umri 
when she was granted proprietary rights 
in 1933. She was, therefore, fully en¬ 
titled to give this property to Ghulam 
Mohammad, her sister’s son, in October 
1934. For the reasons given above, I would 
aeoept this appeal, set aside the judgments 
and the decrees of Courts below and dismiss 
the plaintiffs’ suit with costs throughout. 

Jai Lal, J. —I agree. 

V.B.B./K.S. 
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Phumman Mal — Defendant —• Appel¬ 
lant. 

V. 

Chiranji Lal —Plaintiff—Respondent. 

Second Appeal No. 1904 of 1935, Deci¬ 
ded on 8th June 1936, from decree of Dist. 
Judge, Hissar, D/- 27th May 1935. 

^ Mortgage — Interest — Right to recover 
principal amount from mortgagor personally 
barred by time — Personal claim for interest 
for six years preceding suit is also barred. 

Where the right of the mortgagee to recover the 
principal amount of the mortgage from the mort¬ 
gagor personally is barred by time, a claim to 

recover interest for six years prior to the institu¬ 
tion of the suit personally from the mortgagor is 
also barred : A I R 1928 Lah 653 and AIR 
1930 Lah 737, Expl. and Distinj.; AIR 1936 
Lah 387, Rel. on. [p 80 0 1] 

V. N. Sethi—hr Appellant. 

Naioal Kishore —for Respondent. 

Judgment. — (On reference by Jai 
Lal, J.) The sole question involved in 
this second appeal is whether when the 
right ^ of the mortgagee to recover the 
principal amount of the mortgage from the 
mortgagor personally has been extinguish¬ 
ed on account of its being barred by time, 
he has still a right to recover interest for 
six years prior to the institution of the 
suit personally from the mortgagor ; in 
other words, whether if the right to re¬ 
cover the principal personally from the 
mortgagor is extinguished, the right to 
recover interest personally against the 
mortgagor should be held also to be ex¬ 
tinguished, What has happened in the 
Courts below is that the mortgaged pro¬ 
perty was held liable while the mortgagor 
has been held personally liable to pay 
interest for six years prior to the institu¬ 
tion of the suit, although the personal 
remedy to repay the principal is barred 
by time against the mortgagor. 

This question was considered by a Divi¬ 
sion Bench of this Court in A I E 1928 
Lah 653.^ That was a suit brought to 
recover money secured under a mortgage 
from the mortgaged property as well as 
from the mortgagor personally, and the ' 
defendants confessed judgment. It was 
held that they could not, after the sale 
proceeds were found insufficient and the 
mortgagee applied for the personal re¬ 
medy, be allowed to raise the issue of 

1. Ralia Ram v. Hira Lal, AIR 1928 Lah 053= 
111 I 0 808. 


Appeal accepted. 
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limitation. This was sufficient to decide 
the suit but the Bench went on also to 
hold though obiter, that even when the 
mortgagee's claim for the principal amount 
was barred, the mortgagee was not debar¬ 
red from recovering from the mortgagors 
personally the interest which accrued due 
during the six years immediately preced- 
ing the institution of the suit. This obiter 
dictum was followed by a learned Single 
JiKlge in A I B 1930 Lab 737.' 


This question came before another Divi¬ 
sion Bench in A I R 1936 Lab 387^ which 
found that interest could not be held to 
iiccrue to principal which was not legally 
‘recoverable, interest itself being essentially 
:not an inherent right but a right which 
was «iven by law ; hence where in a suit 
lunder 0. 34. R. 6, Civil P. C.. a claim for 
.a personal decree for a principal amount 
!was barred by time, a claim for interest 
'during the six years preceding the institu- 
Ition of the suit was also barred. The 
ilearned Judges who decided this case, 
explained and distinguished AIR 1928 
Lah 653.^ They were of opinion that it 
could not be laid down broadly that in¬ 
terest which accrued due during the six 
years immediately preceding the institu¬ 
tion of the suit was recoverable personally 
from the mortgagor. The learned Judges 
considered that AIR 1928 Lah 653,^ was 
decided on its own special facts, the judg¬ 
ment mentioning that the personal liability 
for the payment of interest under the 
■covenant contained in the instrument of 
mortgage arose each year until the expiry 
of the period for the recovery of the debt 
from the mortgaged property, i. e., the 
period of 12 years. Apart therefore from 
the decision being obiter dictum, it cannot 
be held to lay down the broad principle 
that in all cases interest for six years 
immediately preceding the suit can be 
recovered personally from the mortgagor. 
We are in agreement, with great respect, 
with the decision of the learned Judges 
who decided AIR 1936 Lah 387.^ It was 
held by their Lordships of the Privy 
Council in A I R 1929 P C 240^ in a case 
from the Straits Settlements that where 
there was a special contract to pay in¬ 
terest at a specified rate, the principle 

2. Munshi Ram v. Puraa Chand, AIR 1930 

Lah 737=126 1 0 433. 

3. Dost Muhammad v. Mian Miraj Din, AIR 

1936 Lah 387=163 I 0 100=38 P L R 74. 

4. Cheang Thye Phin v. Lam Kin Sang, AIR 

1929 P 0 240=119 I 0 623 (P 0). 


that where interest was a mere accessory 
to the principal and a claim to the latter 
was barred by statute, the interest thereon 
could not be recovered, did not apply. 

In the case before us two options were 
given to the mortgagee under the mort¬ 
gage-deed and the one he chose was to 
add the interest to the principal and cal¬ 
culate compound interest thereon. This 
meant that the interest each year became 
added to the principal and interest was 
payable thereon in the subsequent years. 
For all purposes therefore it became part 
of the principal amount. The personal 
remedy for the principal being barred by 
time, it follows that the decision of the 
Court below, allowing interest for_ six 
years immediately preceding the suit to 
be realised personally from the mortgagor, 
was wrong. We accordingly accept the 
appeal and set aside this portion of the 
lower appellate Court’s order. The result 
will be that the decretal amount will be 
realisable only from the mortgaged pro¬ 
perty. The appellant will have his costs 

in this Court. 

b.d./d.s. Appeal alloxoed. 
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Coldstream, J. 

Ahdid Karim Shorash and others — 
Convicts—Petitioners. 

V, 

Emperor —Opposite Party. 

Criminal Revn. No. 1281 of 1935, Deci. 
ded on 20th November 1935, from order 
of Sess. Judge, Lahore, D/- 2nd September 
1935. 

Criminal P. C. (1898), S. 144 (1). (3)- 

S. 144 (3) has nothing to do with nature of 
order—It is merely one of four 8ub*sections 
referring to manner of promulgation of order 
and its duration—District Magistrate has 
jurisdiction throughout his district—District 
of Lahore is “ particular place " within 
meaning of S. 144 (3)—Mere fact that order 
relates to such large district does not make it 
illegal, although it may be difficult to 
enforce it. 

The District Magistrate has jurisdiction 
throughout his district and is empowered to direct 
any person to abstain from a certain act if he con¬ 
siders that such direction is likely to operate in 
auy of the ways mentioned in 8ub*s. (1), S. 144. 
Sub-s. (3), S. 144 has nothing to do with the 
nature of the order but is one of the four sub-sec¬ 
tions which refer to the manner of promulgation 
and to the duration of the order under sub-s. (1), 
When because of the number of persona to hQ 
directed, it is impracticable for the Magistrate to 
issue notice to each individual he can issue an 


^937 Gurcharan Das v. 

order to the public generally, including, besides 
residents, persons who may frequent or visit a 
particular place and such order will be effective 
against each individual to whose knowledge it has 
-come. [P 81 C 2] 

The District of Lahore is a particular place 
within the meaning of S. 144 (3) and the mere 
fact that the order relates to such large place as 
Lahore District does not make it illegal although 
that might make the order difficult to enforce 
for one reason or other: AIR 1915 Oudh 188, 
Rel. on. [P 81 0 2] 

M. M. Aslam Khan —for Petitioners. 

Malik Mohammad Amin for Govern^ 
ment Advocate —for the Crown. 

Order. —This judgment will dispose of 
the three revision petitions Nos. 1281, 
1322 and 1367 of 1935. On 14th July 
1935 the District Magistrate of Lahore 
promulgated an order under the provisions 
of S. 144, Criminal P. C., directing people 
to abstain from holding public meetings 
within the Lahore District in order to 
discuss any matter in connexion with the 
demolition of the Shahidganj mosque. For 
disobeying that order the petitioners were 
convicted under Ss. 143 and 188, I. P. C., 
and sentenced separately under each sec¬ 
tion. On appeal the Sessions Judge, Lahore, 
upheld the convictions but set aside the 
separate punishment imposed under S. 143 
and sentenced the petitioners to three 
months’ rigorous imprisonment under 
S. 188. The petitioners, who have by 
this time served their sentences, ask for 
revision of this judgment. The only con- 
tention urged before me by the peti¬ 
tioners’ counsel is that the order of the 
District Magistrate passed under S. 144, 
Criminal P. C., was illegal because the 
Lahore District is not a ‘particular place’ 
within the meaning of S. 144 (3) of the 
Code. 

There is no ground for interfering on 
[the merits of the case. The Lahore Dis- 
Itrict is in fact a particular place; if some 
one had inadvertently disobeyed the order 
owing to his ignorance of the boundaries 
of the district, it would have been open to 
him to plead that the order was i so vague 
as to excuse his error. No such excuse 
was pleaded here. The meetings for hold¬ 
ing which the petitioners were convicted 
took place in Lahore City. It is not 
denied before me that the petitioners had 
knowledge of the order and disobeyed it 
deliberately. The argument now advanced 
is in my opinion based on a mistaken 
interpretation of sub-s. (3), S. 144, the 

correct meaning of which has been pointed 
1937 L/11 & 12 
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out in 27 I C 670.^ The District Magis¬ 
trate has jurisdiction throughout his dis¬ 
trict and is empowered to direct any 
person to abstain from a certain act if he 
considers that such direction is likely to 
operate in any of the ways mentioned in 
sub-s. (l) of the section. As remarked by 
the Judges who decided 27 I 0 670^ sub- 
s. (3) has nothing to do with the nature of 
the order but is one of four sub-sections 
which refer to the manner of promulga¬ 
tion and to the duration of an order under 
sub-s. (l). When, because of the number 
of persons to be directed, it is impracti- 
cable for the Magistrate to issue notice to 
each individual he can issue an order to 
the public generally, including, besides 
residents, persons who may frequent or 
visit a particular place and such order 
will be effective against each individual to 
whose knowledge it has come. 

The rulings on which the learned coun. 
sel for petitioners relies appear to me to 
interpolate in the section restrictions and 
conditions not indicated by its words. The 
fact that the order in this case forbade 
meetings in so large a place as the Lahore 
District did not make the order ‘illegal’ 
although it might have made the order 
difficult to enforce for one reason or 
another. I dismiss the petitions. 

R.M./v.v. _ Petitions dismissed. 

1. Abdul Ghafur v. Emperor, AIR 1915 Oudh 
188=27 I C 670=16 Or L J 190=18 0 C 70. 
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Jai Lal and Abdul Eashid, JJ. 

Gurcharan Das and another —Defen¬ 
dants—Appellants. 

V. 

Bam Eakha Mal, Plaintiff and others, 
Defendants—Eespondents. 

Letters Patent Appeal No. 60 of 1936, 
Decided on 26th June 1936, from judg¬ 
ment of Agha Haidar, J., D/- 17th 
February 1936, reported in A. I. E. 1936 
Lah 587. 

^ Limitation Act (1908), Arts. 60 and 59— 
Loan and deposit—Difference—Sum deposited 
with condition not to withdraw it within 
certain period and after it to withdraw it 
jointly, interest in the meantime to be paid 
regularly at specified rale—It is not loan but 
deposit payable on demand—Art, 60 applies. 

The distinction between a loan and a deposit 
is that in the case of a loan it is ordinarily the 
duty of the debtor to seek out the creditor and to 
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repay the niouov according to the agreement. lu 
the case of a deposit it is the duty of the depositor 
to ffo for the money to the banker or the depositee 
and to make a demand for it. fP 82 C 2] 

^Yhere a certain sum is deposited with stipula¬ 
tions that money will uot be withdrawn for three 
voars. and after that period, depositors to with¬ 
draw it jointly and iu the meantime interest to be 
paid periodically, such a transaction is not a loan 
hut amounts to' a deposit with the person depo¬ 
sited on the stipulation that it shall carry inte¬ 
rest at a specified rate and shall be payable to the 
depositors on demand and with a further stipula¬ 
tion that such a demand shall nob be made within 
three years. To such a transaction Art. 60 

applies:' .-1 I 2936 Lah 687, Affirmed. 

[P 82 Cl. 2] 

Chiranjiva Lai Afigancal —for Appel- 
lants. 

Ram Lai Anand 1 and Boop Cliand — 
for Respondent (Plaintiff). 

Jai Lai. J.— Kartara, a minor, was left 
apparently without a natural guardian. 
His property consisted of Rs. 800, which 
was collected by six persons who acted in 
his interests. They deposited Rs. 800 with 
the appellant in their joint names on be- 
half of the minor. It was stipulated in 
the document evidencing the deposit that 
the money would not be withdrawn for 
three years and that after three years it 

could be withdrawn by the six persons 

« 

jointly, that interest would be paid perio¬ 
dically in the meantime and that if an 
amount up to Rs. 100 be required for the 
minor it would be withdrawn by these 
specified depositors. After attaining majo¬ 
rity and long after the expiry of three 
years from the date of the deposit, Kartara 
assigned the deposit to the respondent who 
instituted a suit for recovery thereof. The 
only question with which we are con¬ 
cerned in this appeal is whether the suit 
is barred by time. The District Judge 
held that the suit was barred by time, 
but on second appeal to this Court a 
learned Judge in Chambers held that the 
suit was not barred by time and remanded 
the case for decision on the other points 
involved in it. 

On this Letters Patent Appeal it is con¬ 
tended on behalf of the appellant that 
Art. 60, Lim. Act, which has been applied 
by the learned Judge of this Court to the 
suit, is not applicable but that Art. 59 or 
in the alternative Art. 120 governs the 
case. Having regard to the nature of the 
transaction it is obvious that it has been 
rightly interpreted to amount to a deposit 
with the appellant on the stipulation that 
it shall carry interest at a specified rate 
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and shall be payable to the depositors on 
demand and with a further stipulation 
that a demand shall not be made within 
three years. To such a transaction, in my 
opinion. Art. 60 clearly applies. It pro¬ 
vides a period of three years for a suit for 
money deposited under an agreement that 
it shall be payable on demand. The agree¬ 
ment need not be expressed; it may bo 
implied. Art. 59 does not cover the pre¬ 
sent case because the transaction does not- 
amount to a loan by the six persons con¬ 
cerned to the appellant. On the other 
hand the appellant was considered to be a 
reliable banker and therefore the money 
was deposited with him. He acted as the 
banker of the depositors. The distinction' 
apparently is that in the case of a loan it 
is ordinarily the duty of the debtor to seek 
out the creditor and to repay the money 
according to the agreement. In the case 
of a deposit it is the duty of the depositor 
to go for the money to the banker or the 
depositee and to make a demand for it. 
Art. 60 being applicable to the present 
case, no question of the applicability of 
Art. 120 arises. Some cases were cited on 
behalf of the appellant, but in all of them 
it has been held that the transaction bet¬ 
ween the parties amounted to a loan. 
That being so, any observations made in 
those cases have no applicability to the 
facts of the present case. I would there- 
fore dismiss this appeal with costs. Parties 
shall appear before the District Judge on 
27th July 1936. 

Abdul Rashid, J.~I agree. 

V.B.B./k.S. Appeal dismissed. 
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Din Mohammad, J. 

People s Bank of Northern India, 
Ltd., In the matter of. 

Uma Shankar Malhotra —Petitioner. 

Civil Misc. Appln. No. 100 of 1936, 
Decided on 16th July 1936. 

(a) Companies Act (1913), S. 241—Scope — 
Order of inspection discretionary with Court 
—Discretion once exercised in favour of cre¬ 
ditor or contributory—Inspection not given on 
the ground that information will be used by 
him in the interest of directors yet to be exa¬ 
mined—This ground does not justify interfer¬ 
ence with discretion once exercised ^ It can¬ 
not be even a bar to the exercise of right. 

Section 241 places the matter of ordering 
inspection of documents iu the discretion of 
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the Court and when once this discretion has 
been exercised in favour of contributory or 
creditor, it will not bo interfered with by the 
Court, merely on the ground that he is likely to 
use the information obtained on inspection, in 
the interest of directors yet to be examined. This 
ground, will not be a bar to the exercise of the 
right by the persons authorized under law to 
inspect documents and other records which the 
law prevents. [P 84 C 1] 

(b) Review—Company law — Company law 
does not affect power of review especially 
when by S. 141, Civil P. C., provisions of Code 
are to be followed in proceedings under the 
Company law [Obiter). 

Obiter. — The Company law docs not affect 
the power of review which is otherwise vested in 
the Judge especially when by S. 141, Civil P. C., 
the provisions of that Code are to be followed in 
all proceedings in any Court of civil jurisdiction. 

[P 83 C 2] 

Jagan Nath Agganval —for Petitioner. 

Bam Lai for Official Liquidate )—for 
Respondent. 

Order. — This is an application by Mr. 
Jagan Nath Aggarwal on behalf of Uma 
Shanker Malhotra, who was allowed ins¬ 
pection of certain documents lying in the 
custody of the Official Liquidator by the 
Hon’ble the Chief Justice on 11th June 
1936. The petitioner prays that notice 
be issued to the Official Liquidator and he 
be directed to comply with the order of 
the learned Chief Justice granting permis¬ 
sion to the petitioner to inspect the docu¬ 
ments mentioned in his petition. Consi¬ 
dering that the Official Liquidator could 
not disregard the orders of this Court, I 
issued notice to him to appear before me 
and explain the matter. He has submitted 
a reply in writing urging that the previous 
order was passed behind his back, that he 
never refused inspection but merely post¬ 
poned it till after the examination of the 
Cawnpore Directors, that the conduct of 
the petitioner was extremely suspicious, 
that the real object of the petitioner was 
not to help the Official Liquidator in his 
examination of Lala Harkishen Lai, as 
alleged by him, but to pick out information 
which may be of use to the Cawnpore 
Directors and that the order of the learned 
Chief Justice be recalled or modified. 
The first question that arises for determi- 
nation is whether sitting as a successor-in¬ 
office of the learned Chief Justice in liqui¬ 
dation work, I can interfere with his order 
in any manner. The Official Liquidator 
has relied on S. 202, Company Law, but 
in my view that is clearly inapplicable to 
the case. S. 202 merely provides for the 
re-hearings of, and appeals from, any 
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order or decision made or given in the 
matter of the winding up of a company by 
the Court in the same manner and sub. 
ject to the same conditions in and subject 
to which appeals may be had from any 
order or decision of the same Court in 
cases within its ordinary jurisdiction. I 
have not been referred to any provision of 
the Company law which would justify me 
in recalling or modifying the order of the 
learned Chief Justice on the grounds urged 
by the Official Liquidator. 

It appears to me however that the 
Company law does not affect the i)ower of 
review which is otherwise vested in a 
Judge of this Court, especially as by 
S. Ill, Civil P. C., the provisions of that 
Code are to be followed in all proceedings 
in any Court of civil jurisdiction. No such 
application however has been made to me 
and even if it were made, I am doubtful 
whether I would have taken any action on 
that application under 0. 47, Civil P. C. 
Coming now to the merits of the objection 
raised by the Official Liquidator, Mr. Ram 
Lai Anand has admitted that he was pre¬ 
sent at the time when the order was made 
by the learned Chief Justice and that he 
had even consented to it. He however 
adds that his consent was based on the 
consideration that Lala Harkishen Lai’s 
statement was to be recorded on the 12th 
and that his consent became ineffective as 
soon as it was decided to postpone the 
examination of Lala Harkishen Lai to the 
17th. The Official Liquidator has urged 
that certain Cawnpore Directors are now 
to be examined before Lala Harkishen 
Lai’s examination takes place and that 
his unwillingness to place the record at 
the disposal of the petitioner is based on 
the ground that the petitioner would very 
likely use the information gained by him 
against the Official Liquidator and would 
forewarn the Cawnpore Directors who are 
yet to be examined. 

It may or may not be so, but the posi¬ 
tion today is just the same as it was when 
the learned Chief Justice made the order, 
inasmuch as if Lala Harkishen Lai’s exa¬ 
mination had started on the 12th, the 
petitioner would have inspected the record 
and used the information so gained in any 
manner that he liked and without res¬ 
traint. Moreover R. 81 of the Rules and 
Orders of the High Court (Vol. 2, Ch. l), is 
quite explicit on the matter and indepen¬ 
dently of any considerations that may 
arise, invests every contributory with a 



81 Lahore Anant Ram v. Small Town Committee. PaNDEi (Jai Lai, J.) 1937 


ri.qht to inspect all the documents which 
are in the custody of the Oflicial Liqui¬ 
dator. The Ohicial Liquidator has finally 
ur'^cd that the order of the learned Cliief 
Justice did not set any time limit hut 
considcrinj; that the inspection had to 
take place before the examination of Lala 
ILirkishcn Lai commenced, I am of opinion 
that the spirit of the order of the learned 
Chief Justice was quite clear and that the 
inspection could not he delayed or post, 
poned liy the Oflicial Liquidator to suit 
ids own convenience. I further think 
that it could not be the intention of the 
lo^islaturo to take those Directors or 
oflicers by surprise who are singled out 
for public examination under S. 196 and 
therefore oven if the information gained 
by persons who inspect the records may 
ho used in the interests of the Directors to 
he examined under S. 196, Companies Act, 
that circumstance would not be a bar to 
the exercise of the right by persons autho¬ 
rized under the law to inspect the docu¬ 
ments and other records which the law 
permits. In this case there are more than 
a dozen persons who are yet to be exa- 
mined and their examination might take 
more than a month. 

If once it is conceded that it is open to 
the Oflicial Liquidator to refuse the ins¬ 
pection of the records on the ground that 
the information thus obtained may not be 
used in favour of the Directors to be exa¬ 
mined, no contributory or creditor would 
be permitted to exercise his right under 
the law until the whole show is over. This 
evidently could not be the intention of the 
legislature. S. 241. Companies Act, places 
this matter entirely in the discretion of 
the Court and if this discretion has once 
jboen exercised in favour of a contributory 
lor creditor it cannot be interfered with 
lespecially on the grounds which are now 
[being urged by the Official Liquidator. I 
accordingly direct that the Official Liqui¬ 
dator must comply with the orders passed 
by the learned Chief Justice and must 
place all the documents mentioned in the 
petition at the disposal of the petitioner 
for inspection in accordance with law. 
Before I close, I may remark that the 
Official Liquidator was not authorized to 
sit in judgment on the order of the learned 
Chief Justice and that if he or his counsel 
was in any manner under the impression 
that the order of the learned Chief Justice 
was either improper or inexpedient or 
irregular or illegal, instead of judging the 


order himself or finding flaws in the said 
order, he should have moved this Court in 
due course of law'. The Official Liquidator 
is present and my order has been an¬ 
nounced to him. 

r.P.,/A.L. Order accordingly. 
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Jai Lal, J. 

Anant /?a?»^Plaiutiff—Appellant, 

V. 

Small Town Committee, Pundri — 
Defendant—Respondent. 

Second Appeal No. 586 of 1936, Decided 
on 19th October 1936, from decree of 
Addl. Dist. Judge, Karnal, D/- 26th Feb¬ 
ruary 1936. 

Punjab Municipal Act (3 of 1911), Ss. 172 
and 232—Committee allowing person to re* 
tain projection of certain width in front of 
his shops—Deputy Commissioner advising 
Committee to order entire demolition there¬ 
of—Projections being desirable in front of 
plaintifCs shops and street being wide injury 
by their removal is much more to plaintiff 
than to Committee—Committee having once 
sanctioned projections is not entitled to 
order their demolition even though action of 
Deputy Commissioner was tantamount to 
revocation of sanction given by Committee. 

Where the Municipal Committee sanctioned 
projections of certain dimensions, in front of the 
plaintiff’s shops opening on the street, and the 
Deputy Commissioner afterwards advised the 
Committee to issue order for their complete demo¬ 
lition and the Committee ordered accordingly: 

Held', that the projections were desirable in 
front of plaintiff's shops and the street being wide, 
injury by their removal would be much more to 
plaintiff than to the Committee and the Com¬ 
mittee, having once sanctioned projections, was 
not entitled to order their demolition even though 
the action of the Deputy Commissioner might be 
tantamount to revocation of tlie sanction of the 
Committee: AIR 19'iS6 Lah 0S9, Bel. on. 

[P 85 0 2] 

Shamair Ohand —for Appellant. 

Khalifa Shuja-ud-din —for Respon¬ 
dent. 

Judgment. —This second appeal is by 
the plaintiff. He instituted a suit against 
the Small Town Committee of Pundri in 
the Karnal district praying for an order 
against the defendant to rebuild the pro¬ 
jections in front of his shops which accord¬ 
ing to him had been illegally demolished 
by the defendant and an injunction to res¬ 
train the defendant from demolishing the 
same again and for recovery of Rs. 100 as 
damages. The trial Court decreed the 
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suit so far as an injunction with regard to 
the projections is concerned, but only to 
the extent of a width of 2’ and 3”. The 
remaining suit including the suit for dama¬ 
ges was dismissed. On appeal, the learn¬ 
ed Additional District Judge has held that 
the proper order to pass was one for dama¬ 
ges in lieu of an injunction and awarded a 
decree for Es. 50 as damages against the 
defendant to the plaintiff. 

The facts are these: The plaintiff- 
appellant is the owner of three shops /J, 
B and G in Pundri as shown on the map 
Ex. P-l. He is also the owner of a haveli 
in the same town and there was a dispute 
between the parties about the projection 
in front of that haveli also, but there is 
no dispute about it before me now. The 
only dispute is about the three shops. It 
appears that the appellant constructed 
some projections in front of his three shops 
and a notice was issued to him by the 
Small Town Committee of Pundri to demo¬ 
lish these projections. The appellant sta¬ 
ted in reply that he had merely rebuilt 
the existing projections. Upon this an 
enquiry was held by a member of the 
Committee at the instance of the Com¬ 
mittee and the appellant was allowed to 
retain a projection 2’ and 3’* wide along 
the frontage of the shops. He was directed 
to demolish the projection so far as it 
exceeded that width. In the meantime 
the Deputy Commissioner wrote to the 
Small Town Committee pointing out to 
them that they had shown great weakness 
in allowing the plaintiff to retain the pro¬ 
jections which he had constructed without 
permission of the Committee. It is con¬ 
tended on behalf of the respondent before 
me that the Deputy Commissioner did not 
suspend or cancel the notice of the Com¬ 
mittee but merely advised the Committee 
to enforce its original notice. The appel¬ 
lant s counsel is prepared to accept this 
position. The fact remains that on receipt 
of this communication from the Deputy 
Commissioner the Committee ordered the 
appellant to demolish the entire projec¬ 
tion and on his failure to comply with 
this notice, had the projection' demolished. 
It is contended on behalf of the appellant 
that this action of the Committee was 
illegal. 

It is urged in the first instance that 
the projection to the extent of a width of 
2’ and 3" was an old projection and the ap¬ 
pellant merely reconstructed it and that 
the Committee was not entitled to direct 


him to demolish the same without first 
tendering compensation to him. An 
examination of the plan shows that this 
allegation of the plaintiff is correct. All 
the shops in the vicinity have a projection 
of 2’ and 3” and it is unbelievable that 
the plaintiff's three shops did not have a 
similar projection and that there was a 
gap in front thereof. The learned Dis¬ 
trict Judge has also found that the Com¬ 
mittee sanctioned this projection and was 
not competent afterwards to revoke the 
sanction. But the learned District Judge 
has held that an injunction should not be 
granted against the Committee and that 
the proper order to pass is one of damages 
in lieu of an injunction. In view of all 
the circumstances, I do not agree with 
this conclusion. As I have already stated 
the position of the projections is such that 
it is desirable that the plaintiff should get 
permission to retain them. The projec¬ 
tions will be in line with the projections 
in front of the adjoining shops. The street 
in front of the shops is comparatively 
wide and there can be no injury to the 
Committee if the projections are retained. 
On the other hand, the injury to the 
plaintiff.appellant will be considerable if 
the projections are demolished. Moreover 
the Committee having sanctioned them 
was not entitled to require their demoli¬ 
tion. Even if the action of the Deputy 
Commissioner be held to be tantamount 
to revocation of the sanction of the Com¬ 
mittee the projections could not be re¬ 
moved. This was the view taken by 
Coldstream, J. in (S. A. No, 2326 of 1935), 
38 P L E 897.^ In my opinion therefore 
the conclusion of the learned trial Judge 
is correct. 

I accept this appeal, set aside the decree 
of the learned District Judge and restore 
the decree of the trial Judge but leave the 
parties to bear their own costs throughout. 
The cross-objections were not pressed and 
are dismissed. No order as to costs. 

P.R./a.l. Appeal alloioed. 

1. Misri Muhammad Hussain v. Municipal Com¬ 
mittee Sialkot, AIR 1936 Lah 689=38 
P L R 897, 
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Din Mohammad, J. 

Husain Bakhsh —Petitioner. 

V. 

Khuda Bakhsh —Opposite Party. 
Criminal Sevn. No. 953 of 1936, 
Decided on 21st September 1936. 
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Criminal P. C. (1898), S. 181 (2)-Proinis- 
sory note executed at L in favour of K resi* 
ding at .1 by / residing at L~On demand of 
loan by K, I pleading payment and producing 
promissory note with endorsement of P^y* 
ment in handwriting of i/, resident of A 
Courts at -1 held to have jurisdiction to try 
Jl for offence under S. 403, Penal Code. 

K residing at .1 had a promissory note executed 
in his favour by one /, a resident of district 
Subsciiuontly on K demanding the loan from I, 
t!ie latter pleaded a discharge and produced the 
original promissory note with an endorsement on 
its back in the handwriting of one 7/ who was 
also a resident of A. K demanded the money 
from H and on evasion of payment by him lodged 
a complaint against him under S. 403 at A : 

Jlcld: that the Courts at A had jurisdiction to 
trv the case. Kven though the money was re* 
ceived by the accused 77 on account of the promis* 
sory note atL, money was retained by bimat ^4 to 
which he admittedly belonged and the retention 
of the money which the accused knew did not 
belong to him conferred jurisdiction on the Courts 
at .-I. [P86C2; P87 Cl] 

Zahur.ucLDin Xaqshhandi —for Peti¬ 
tioner. 

Indar Dev for S. D. Kitchleu for 
Opposite Party. 

Order.—The facts of the case giving 
rise to this reference are these : Khuda 
Bakhsh, who admittedly resides in the 
town of Amritsar, had a promissory note 
executed in his favour by one Ibrahim, a 
resident of Baghbanpura in the district of 
Lahore. This promissory note was exe¬ 
cuted on 9th April 1935. In October 
1935 Khuda Bakhsh went to Bhaghban- 
pura and demanded the loan from Ibra- 
him. Ibrahim pleaded discharge and pro- 
duced the original promissory note with 
an endorsement on its back in the hand¬ 
writing of Hussain Bakhsh who is also a 
resident of Amritsar town. Kliuda Bakhsh 
demanded this money from Hussain 
Bakhsh but he put him off on various 
excuses and eventually Khuda Bakhsh 
lodged a complaint under S. 379 read with 
S. 403, I. P. C., against Hussain Bakhsh 
in the Court of a Magistrate, First Class, 
at Amritsar. After recording preliminary 
evidence in this case the Magistrate came 
to the conclusion that an offence under 
S. 403, I, P. C., only was established 
against the accused and he consequently 
forwarded the case to the Additional Dis¬ 
trict Magistrate for transferring it to a 
Second Class Magistrate. The Additional 
District Magistrate sent the case to a 
Bench of Honorary Magistrates for dis¬ 
posal. The Magistrates framed a charge 
against the accused .on 13th May 1935. 


This charge may be rendered in English 
as follows: 

That you, on or about 4th September 1935, at 
Amritsar, dishonestly misappropriated and con¬ 
verted to your own use the money received on 
account of the promissory note, dated 9th April 
1935, executed by Ibrahim in favour of Khuda 
Bakhsh. 

The District Magistrate is of opinion 
that as no offence has been committed in 
the district of Amritsar, the case is not 
triable by any Court there and has there, 
fore recommended that the charge be 
quashed and the proceedings be transferred 
to a Magistrate with jurisdiction in the 
Lahore District. After hearing counsel on 
both sides I consider that the opinion of 
the District Magistrate is legally erro- 
neous and that the Amritsar Courts have 
jurisdiction to try this case. Under S. 181, 
sub-s. (2): 

The offence of criminal misappropriation can be 
inquired into or tried by a Court within the local 
limits of whose jurisdiction any part of the pro¬ 
perty, which is subject of the oSence was received 
or retained by the accused person or the offence 
was committed. 

In this case, as I have stated above, 
both the complainant and the accused 
belonged to Amritsar town and it will 
consequently be fair to presume that the 
promissory note came into the possession 
of the accused at Amritsar and that after 
receiving the amount of the promissory 
note from Ibrahim, he retained the money 
so obtained at Amritsar. Counsel for the 
complainant urges that a promissory note 
is “moveable property” within the mean¬ 
ing of S. 403, I. P. C., and that as the 
accused came into the possession of the 
promissory note at Amritsar before he 
received any money on its account from 
Ibrahim, the dishonest misappropriation of 
the promissory note itself amounts to an 
offence under S. 403, I. P. C., and conse- 
quently the Amritsar Courts have juris¬ 
diction on this ground alone. Counsel for 
the petitioner replies that misappropriation 
is complete only when anything is 
wrongly used and as a promissory note 
cannot be said to have been used unless 
money is received on its account, it will 
not amount to misappropriation if the 
promissory note alone is retained. I do 
not consider however that in this case it 
is necessary to enter into this discussion, 
as even though the money was received 
on account of the promissory note at 
Lahore, I am inclined to think that it' 
was retained at Amritsar to which place 
the accused admittedly belongs, and this 
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Iretention of the money which the accused 
knew did not belong to him will confer 
jurisdiction on the Amritsar Courts. It 
may be remarked here that the accused 
himself has observed complete silence on 
this matter and when examined under 
S. 342, Criminal P. C., he refused to make 
any reply. I accordingly decline to accept 
the recommendation of the District Magis- 
trate and direct the trial to proceed in 
the Court of the Honorary Magistrates 
who are seised of the case. 

R.M./v.V. Order accordingly. 


A. I. R. 1937 Lahore 87 

Jai Lal, J. 

Kanshi Bam — Debtor-Insolvent — 
Appellant. 

V. 

Hari Bam and others — Creditors — 
Respondents. 

Misc, First Appeal No. 144 of 1936, 
Decided on 27th October 1936, from order 
of Dist. Judge, Shahpur, D/- 31st March 
1936. 

(a) Provincial Insolvency Act (1920), S, 75 

(3) —Leave to appeal—Appeal to High Court 

— Presentation of application for leave to 
appeal made with memorandum of appeal 

— Admission of appeal by Motion Bench 
amounts to grant of leave. 

Where, with the memorandum of appeal an 
application for leave to appeal was presented and 
the appeal was admitted by a Motion Bench : 

Held : that the admission of the appeal by 
Motion Bench amounted to grant of leave to 
appeal. [P 88 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 28 

(4) and 44 (2)—Scope—Order of discharge 
gives release from debts due before adjudica* 
tion—Property inherited by insolvent some 
months before order of discharge—Report by 
Official Receiver made under misapprehen¬ 
sion, that assets of insolvent were completely 
disposed of — Order of discharge passed — 
S. 44 (2) does not take away right of Official 
Receiver to deal with property, which vested 
in him at the time of order of discharge even 
after order of discharge. 

So far as the debts due from the insolvent at 
the time of the order of adjudication are con¬ 
cerned he is released from them on an order of 
discharge. But the power of the Official Receiver 
to deal with the property which vests in him at 
the time of order of discharge does not cease with 
•the passing of the order of discharge. [P 88 C 1, 2] 

Where, under misapprehension, the Official 
Receiver made a report to the District Judge that 
the insolvent’s assets were completely disposed of 
and the order of discharge was passed, but in fact 
' certain property had devolved on the insolvent 
;Some months before order of discharge : 


Held : that the report of the Official Receiver 
did not aUect the question as the assets inherited 
by the insolvent before order of discharge vested 
in the Official Receiver and S. 44 (2) did not take 
away his power to deal with the property inherited 
by the insolvent, and which vested in him at the 
time of order of discharge, even after the order of 
discharge : AIR 1929 Rang idd, Rcl. on. 

[P 88 C 2] 

Nand Lal —for Appellant. 

Teh Chand —for Respondents. 

Judgment. — Kanshi Ram, appellant, 
was adjudicated insolvent and his estate 
vested in the Oflicial Receiver. He made an 
application for discharge and in spite of 
the objection of one of the creditors the 
application was granted and he was 
granted an absolute discharge. This appli¬ 
cation was granted after consideration of 
the report of the Oflicial Receiver who had 
stated that: 

The assets of the insolvent have boon completely 
disposed of and the creditors who had their debts 
scheduled have been paid off at the rate of 
annas 2 odd per rupee. 

It appears, however, that before the 
order of discharge was passed, in fact a 
few months before it, an uncle of the 
insolvent had died leaving some property 
and that property had devolved by inherit¬ 
ance upon Kanshi Ram, insolvent. It 
seems that the Official Receiver and the 
creditors were not aware of this fact and 
in any case they were not aware that the 
property of the uncle which devolved upon 
Kanshi Ram vested in the Official Receiver 
under S. 28 (4), Provincial Insolvency Act, 
which is that: 

All property which is acquired by or devolves ou 
the insolvent after the date of an order of adjudi¬ 
cation and before his discharge shall forthwith 
vest in the Court or Receiver, and the provisions 
of sub-s. (2) shall apply in respect thereof. 

Subsequently, however, after the order 
of discharge had been passed, it was dis¬ 
covered that the property inherited by 
Kanshi Ram from his uncle should have 
been disposed of by the Official Receiver in 
the insolvency proceedings. Consequently, 
one of the creditors made an application 
that the property in dispute should be dis¬ 
posed of by the Official Receiver in satis¬ 
faction of the scheduled debts. In spite of 
the objection of Kanshi Ram, the learned 
District Judge has directed that the pro¬ 
perty vests in the Official Receiver and 
should be disposed of by him in the insol¬ 
vency proceedings. Against this order, 
this appeal has been preferred by Kanshi 
Ram. A preliminary objection is taken by 
the respondents’ learned counsel that this 
appeal is not competent because no per- 
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mission was obtained by the appellant 
either from the District Judge or from 
this Court under S. 75, sub-s. (3), Provin¬ 
cial Insolvency Act. It appears, however, 
that with the memorandum of appeal an 
application for leave to appeal was pre- 
sented in this Court by the appellant and 
at the end of the grounds of appeal it was 
stated tliat if this Court did not grant 
that aj^jilication, the memorandum of ap¬ 
peal be deemed to be a petition for revi- 
,sion. The appeal was admitted by a 
Motion Bench. It must, therefore, be 
assumed that leave to appeal was granted 
Jo the appellant by this Court. The 
preliminary objection is overruled. 

On the merits, no decided case appli¬ 
cable to the facts of this case has been 
cited by either party. The question, there- 
fore, turns on the interpretation to be 
placed on Ss. 28 (4) and 44 (2), Provincial 
Insolvency Act, and the effect of both on 
the property in dispute. 1 have already 
stated what S. 28 (4) is. S. 44 (2) pro¬ 
vides that except as otherwise provided 
by sub-s. (l) an order of discharge shall 
release the insolvent from all debts pro¬ 
vable under this Act. Sub-s (l) gives a 
list of debts from which an order of dis¬ 
charge should not be deemed to release 
the insolvent. None of the debts in ques¬ 
tion fall under sub-s. (l). The only ques¬ 
tion, therefore, is whether sub-s. (2), S. 44 
has the effect of divesting the Official 
Receiver of the property which vests in 
him under S. 28 (4), or whether the object 
of the section is merely to protect the 
debtor after an order of discharge with 
regard to property which he may acquire 
after the order of discharge and his person. 
There can be no doubt that so far as the 
debts due from the insolvent at the time 
of the order of adjudication are concerned, 
he is released from them. But the ques¬ 
tion is whether the power of the Official 
Receiver to deal with the property which 
vests in him also ceases. There is no 
provision of law which supports the con¬ 
tention of the appellant in this respect. 
On the other hand, there are cases in 
which, in spite of the order of discharge, 
the Official Receiver must continue to deal 
with the property which vests in him and 
to distribute the proceeds thereof among 
the creditors. Such a case is illustrated 
by the case reported in 7 Rang 126.^ 

1. K. P. S. P. P. L. Firm v, 0. A. P. C. Firm, 
AIR 1929 Rang 168=117 I C 682=7 Rang 
126. 


. Mangal Singh 193T 

Another instance is where within the time- 
fixed for the application for discharge the 
whole of the property of the insolvent has- 
not been sold by the Official Receiver but- 
the insolvent has placed the whole of hia- 
estate at his disposal and the Court grants 
him an absolute discharge. In such a case- 
it cannot be contended reasonably that 
the Official Receiver is not entitled to deal- 
with the property. 

The only difficulty in this case is the- 
report of the Official Receiver on which, 
the District Judge granted the order of 
discharge. The report was that the insol¬ 
vent’s assets had been completely disposed 
of. This shows that the Official Receiver 
did not consider that any more assets of 
the insolvent remained vested in him and 
were to be disposed of by him. This report 
was obviously made under a misapprehen¬ 
sion and does not alter the fact that the 
assets of the insolvent which devolved 
upon him on the death of his uncle vested! 
in the Official Receiver and were saleable! 
by him in the insolvency proceedings. In 
my opinion, therefore, the report of the 
Official Receiver does not affect the ques¬ 
tion and S. 44 (2) does not in any way 
take away the right of the Official Receiver- 
to deal with the assets which vested in 

I 

him at the time of the order of discharge.'^ 
The order of the learned District Judge is- 
therefore correct on the merits and I dis- 
miss this appeal; but the Official Receiver 
was apparently negligent in the matter 
and I decline to make any order of costs- 
of this appeal in his favour. 

P.R./a.L. Appeal dismissed, 

A. I. R. 1937 Lahore 88 

Addison and Din Mohammad, JJ. 

Harnam Das —Plaintiff—Appellant. 

V. 

Mangal Singh and another —Defendants- 
—Respondents. 

Second Appeal No. 370 of 1936, Decided 
on 29th October 1936, from decree of Dist. 
Judge, Gujranwala, D/- 14th February 
1936. 

^ Punjab Sikh Gurdwaras Act (8 of 1925)^ 
Ss. 33 and 34 — Hereditary office-holder is- 
technical term under Act—Person declared. 
not to be of such character by tribunal and> 
High Court under Ss. 33 and 34 can establish, 
bis claim in ordinary civil Court on ground ofi 
his being office-holder though not hereditary*. 
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The term “ hereditary office-holder ” is a 
technical term under the Sikh Gurdwaras Act 
and merely because a person is not found to come 
within the definition of that term, he does not 
lose all the rights of which he is possessed other¬ 
wise. [P 69 C 2] 

An institution was declared to be a Sikh Gur- 
dwara by a tribunal under S. 32 of the Act, but 
the person was declared not to be a hereditary 
office-holder under S. 33. On appeal under S. 34 
of the Act the High Court reversed the finding of 
the tribunal with regard to the character of the 
institution but affirmed the decision with regard 
to the status of the person. Thereupon he brought 
a suit in ordinary Court to establish his claim: 

Held: that though the person was not found to 
be hereditary office-holder it merely, disentitled 
him to any further relief at the hands of the 
tribunal but it did not deprive him of his right to 
establish his claim in the ordinary civil Court on 
the score of his being an office-holder of the insti¬ 
tution, even though not hereditary. [P 89 C 2] 

M, L, Puri and Bishan Narain — for 
Appellant. 

Prakash Chandra —for Eespondents. 

Din Mohammad, J. — The appellant 
instituted a suit in the Court of the Senior 
Subordinate Judge, Gujrat, for recovery of 
possession of some land of which he had 
been forcibly deprived by the Singh Sabha. 
The suit was decreed in his favour but on 
appeal the District Judge set aside the 
decree of the Senior Subordinate Judge 
and remanded the case to him for disposal 
in accordance with Ss. 31 and 32, Sikh 
Gurdwaras Act. Thereupon, the trial 
Court acting under S. 32, sub-s. (1), Sikh 
Gurdwaras Act, framed an issue; “Whether 
the Dera or Gurdwara in question is a 
Sikh Gurdwara” and forwarded the record 
of the case to the Sikh Gurdwaras Tribunal. 
This happened on 23rd April 1932. Prior 
to this, the appellant had made an appli¬ 
cation under S. 8, Sikh Gurdwaras Act, 
claiming that the Gurdwara was not a 
Sikh Gurdwara and that the possession of 
the property in suit be restored to him. A 
similar application had also been made by 
the requisite number of worshippers. The 
Sikh Gurdwara Tribunal, however, held 
that the institution was a Sikh Gurdwara 
and that the appellant was not a hereditary 
office-holder. On appeal this Court set 
aside the judgment of the Sikh Gurdwara 
Tribunal so far as the character of the 
institution was concerned but affirmed the 
decision of the Tribunal relating to the 
status of the appellant. Thereupon, the 
appellant made an application to revive 
his original suit, but it was resisted by 
certain Sikhs on the ground that the 
appellant had no locus standi to sue nor 


could the suit proceed in face of the judg¬ 
ments of the Tribunal and the High Court 
declaring that he was not a heredi¬ 
tary office-holder. The Subordinate Judge 
agreed with the defendants and dismissed 
the appellant’s suit. The appellant then 
preferred an appeal in the Court of the 
District Judge, but he, too, agreed with 
the Subordinate Judge. Hence this appeal. 

After giving due weight to the arguments 
advanced by the respondents’ counsel, we 
have come to the conclusion that the deci¬ 
sion of both the Courts below was legally 
erroneous. It is true that both the 
Tribunal and the High Court had declared! 
that the appellant was not a hereditary; 
office-holder but that declaration does not' 
debar him from .seeking redress in the 
ordinary Courts. The term “hereditary 
office-holder” is a technical term under the 
Sikh Gurdwaras Act and merely because ai 
person is not found to come within theJ 
definition of that term, he does not lose all! 
the rights of which he is possessed other-1 
wise. In fact, as soon as a declaration is 
made that an institution is not a Sikh 
Gurdwara, the Tribunal under sub-s. (3)/ 
S. 16, Sikh Gurdwaras Act, ceases to have 
jurisdiction in all matters concerning such 
Gurdwara, except for the limited purpose 
mentioned in the sub-section itself. That 
exception invests the Tribunal with a fur¬ 
ther jurisdiction to restore to his previous 
position, an office-holder, who has ceased 
to be an office-holder on or after the first 
day of January 1920, if the Tribunal finds 
that he is a hereditary office-holder. Had 
the appellant been found to be a hereditary 
office-holder, the Tribunal could have 
restored him to the office and consequently 
he would have regained the building as 
well as the property attached to the insti¬ 
tution. His not being found to be such 
merely disentitled him to any further relief 
at the hands of the Tribunal but it did 
not deprive him of his right to establish 
his claim in the ordinary civil Courts on 
the score of his being an office-holder of 
the institution, even though not hereditary. 
Counsel for the respondents has relied on| 
sub-3, (l), S. 31 and S. 37, Sikh Gurdwaras 
Act, but neither of these sections helps 
him in any way. The civil Court in enter¬ 
taining his suit, which now evidently 
relates to an institution which is not a 
Sikh Gurdwara, will not pass any order or 
grant any decree the effect of which will 
be inconsistent with any decision of the 
Tribunal or any order passed on appeal 
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therefrom. e accordingly allow this 
appeal, set aside the orders of the Courts 
below and remand the case to the trial 
Court for disposal in accordance with law. 
As the question of law involved in this 
case was not free from difficulty, we make 
no order as to costs before us. 

i/n Case remanded. 
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Tr.K Chani) and Dalip Singh, JJ. 

(iardit Sinfjli —Plaintiff Appellant. 

V. 

d/(. Man Kaur and anothe) Defen- 
<lants—Respondents. 

First Appeal No. 309 of 1933, Decided 
on I3th ]\Iarch 1936, from decree of Senior 
Sub-Judge, Sheikhupura, D,'- 31st January 
1933. 

Custom (Punjab) — Succession — Self-ac¬ 
quired property—Kahlon Jats of Gurdaspur 
—Daughter is preferential heir in presenceof 
near collaterals. 

Amongst the Khalon Jats of Gurdaspur District 
a daughter is a preferential heir to the self-ac¬ 
quired property of her father in the presence of 
even near collaterals such as the brother of the 
deceased father: Case laxo reviexoed. 

[P 90 Cl, 2; P91C1] 

Kaval Kishore and Mohammad Amin 
{Syed)—lor Appellant. 

S. L. Puri and Yashpal Gandhi—lor 
Respondents. 

Dalip Singh, J.—One Nihal Singh, a 
Kahlon Jat of Gurdaspur District, got a 
grant of a Square No. 79 in Chak No. 44, 
Eakh Branch, Kotla Kahlwan, District 
Sheikhupura, from the Government and 
also acquired the occupancy rights therein 
before he died sonless leaving a widow 
Mt. Mnn Kaur and a daughter Mt. Bua 
Ditt. The square that he owned was 
mutated in favour of his widow after his 
death. The widow made a gift to her 
daughter, Mt. Bua Ditt, which was sanc¬ 
tioned by the Commissioner on 5th March 
1927 and the appeal therefrom was re¬ 
jected on 30th April 1927 by the Financial 
Commissioner. A suit was then brought 
by Gurdit Singh, brother of the said Nihal 
Singh, on 26th May 1927 for a declaration 
that the gift would not affect his rever¬ 
sionary rights. 

The Sole question that arises for decision 
in the appeal from the order of the Court 
below dismissing the suit is whether 
among Kahlon Jats of District Gurdas- 
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pur the daughter is a preferential heir 
to self-acquired property in the presenceof 
near collaterals such as the brother of her 
deceased father. The learned counsel for 
the appellant concedes that on the evi. 
dence recorded in this case the defendants 
have proved four instances wherein a 
daughter was held a preferential heir to 
near collaterals. The first instance is 
proved by D. W. 1 and relates to a case 
wherein the self-acquired property of a 
Kahlon Jat was inherited by his daughter 
Mt. Prito in the presence of fourth degree 
collaterals. The witness himself had tried 
to prove a nearer degree of propinquity, 
but the mutation order which is printed 
at p. 60, Vol. 2 of the printed paper book 
shows that the collaterals were related in 
the fourth degree. . 

The second instance proved is that of 
one Nikka whose widow succeeded to his 
property, which was self-acquired, and 
gifted the same to her daughter and grand- 
daughters, the daughters of a pre-deceased 
daughter. The real nephews of the de¬ 
ceased, Nikka, contested the mutation but 
failed. The third instance proved _ is one 
wherein a gift was made by the widow of 
a deceased male owner, one Mt. Nihal 
Kaur, in favour of her daughter Mt.Banto. 
The real nephews failed to oust the 
daughter in a contested mutation. Tho 
last instance proved is that of one Kapur 
Singh whose daughter, Mt. Mahindro, suc¬ 
ceeded to his self-acquired property in the 
presence of a real uncle of Kapur Singh, 
deceased. The only instance relied on by 
the learned counsel on behalf of the plain¬ 
tiff was one mentioned by P. W. l.Kishan 
Singh. He stated that the daughter of a 
deceased male owner had succeeded to his 
self-acquired property only until marriage. 
No mutation to this effect was produced in 
spite of a warning given at a previous 
hearing before another Bench of this Court 
when the case was remanded that oral 
evidence of succession without the muta¬ 
tions supporting them would not be consi¬ 
dered of much value. I do not think that 
the oral testimony of Kishan Singh really 
establishes anything at all. 

The learned counsel for the appellant 
has however relied on the answers to 
questions 16 and 17 in the riwajiam of the 
Gurdaspur District prepared in 1913. In 
the answer to question 16 it is stated that 
collaterals of however remote a degree ex- 
eluded the daughter. In the answer to 
question 17 it is stated that there is no 
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distinction between the rights of daughters 
to inherit immoveable and ancestral, move- 
able or self-acquired property of their 
father. He has relied on two rulings re- 
ported as A I R 1936 Lah 68^ and AIR 
1935 Lah 453." These two rulings how¬ 
ever appear to relate to ancestral property 
and have little value in the present case. 
In AIR 1935 Lah 453^ the learned 
Judges merely pointed out that the riwa. 
jiam laid the initial onus on the daughter 
and as no instances were proved to the 
contrary the initial onus had not been dis- 
charged. In A I R 1936 Lah 68^ it was 
held that the answer to question 16 in the 
riwajiam of 1913 was dictated by self, 
interest and was probably not correct. But 
the learned Judges proceeded to hold that 
the true answer was given in the riwajiam 
■of 1893 wherein it was stated that the 
collaterals within the fifth degree would 
exclude daughters. This limitation is 
however only introduced in a note re- 
corded by the Settlement Officer prepar¬ 
ing the riwajiam and is based on a re¬ 
ported ruling, 60 P R 1889,^ wherein it was 
held that among the Sabswari Sayyads of 
Dinpanah of Shakargarh no custom was 
proved by which distant collaterals ex¬ 
cluded a daughter. The Settlement Officer 
added that this decision was in accordance 
with the general practice. However this 
may be as to ancestral property, the rul- 
ings throw no light on the question of in¬ 
heritance of self-acquired property. On the 
other hand, the following rulings have 
been cited before us, namely, 60 P R 
1889,^ 37 P L R 203," 5 Lah 364,^ 16 Lah 
985® and 16 Lah 998." 

These rulings certainly support the con- 
tention of the defendants-respondents. In 
37 P L R 203" a good deal of the previous 
case-law is discussed and a careful analysis 
made of the evidence led in that case it¬ 
self. After considering the instances there 
proved and the previous case-law, a Divi¬ 
sion Bench of this Court were of opinion 

that the riwajiam was incorrect on the 

_ 

1. Kesar Singh v. Achhar Singh, AIR 1936 Lah 
68=1611 C 692=33 P L R 502=17 Lah 107. 

2. Mt. Massau v. Sawan Mai, AIR 1935 Lah 

453=157 I C 479. 

3. Ramzan Shah v. Sohna, (1889) 60 P R 1889. 

4. Jagat Singh v. Jiwan, AIR 1935 Lah 617= 
156 I C 215=37 P L R 203. 

■5. Gurdit Singh v. Malan, AIR 1925 Lah 35= 
84 10171=5 Lah 364. 

•6. Mahi v. Mt. Barkate, AIR 1936 Lah 339= 
1611 C 24=16 Lah 985=38 P L R 509. 

7. Bawa Sing v. Partop Kuar, AIR 1935 Lah 
288=159 I C 347=37 P L R266=16Lah998. 


question of the daughters’ inheritance to 
self-acquired property of her father. An¬ 
other ruling to which my learned brother 
was a party is reported as A I R 1935 
Lah 696^ and is a case of Bal Jats of 
Mauza Bal, Tahsil and District Gurdaspur, 
wherein again after analysing the in¬ 
stances proved in that case it was held 
that the plaintiffs have been unable to 
prove a single clear instance in which the 
daughters had been excluded by collaterals 
of any degree whatsoever in succession to 
self-acquired property of their father. In 
view of the instances proved in this case 
and the various judicial decisions already 
referred to, in which other instances were 
considered proved, I would hold that the 
decision of the lower Court is correct and 
that the daughter is not excluded by col¬ 
laterals however near from succession to 
the self-acquired property of her father. 
The appeal therefore fails and I would dis¬ 
miss it with costs. 

Tek Chand, J. —I agree. 

V.B.B./k.S. Appeal dismissed. 

>— --—--- 

8. Kesar Singh V. Gurnam Singh, AIR 1935 
Lah 696=160 I C 414. 
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Jai Lal, J. 

Niaz Ali and ano^/icr — Plaintiffs— 
Appellants. 

V. 

Mt. Berjani Bihi —Defendant—Respon¬ 
dent. 

Second Appeal No. 27 of 1936, Decided 
on 24th March 1936, from decree of Senior 
Sub-Judge, Gujrat, D/- 4th November 
1935. 

(a) Compromise decree—Binding effect— 
Decree passed in presence of pleader au¬ 
thorised by one party to appear on her be¬ 
half — Decree not appealed against — No 
allegation of fraud with regard to compro¬ 
mise—Decree is binding on party, even if 
pleader was not authorised to enter into 
compromise. 

Where a decree on the basis of a compromise is 
passed in the presence of a pleader authorised by a 
party to the suit to appear on her behalf, such 
decree when not appealed against and when there 
is no allegation that the compromise was the 
result of exercise of any fraud, is final and binding 
on the party, even if the pleader was not 
authorised to enter into a compromise on behalf of 
the party for whom he was appearing. fP 92 C 2] 

^ (b) Compromise decree—Binding effect 

Decree assented to by pleader appearing on 
behalf of party—No statement on record that 
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pleader was not authorised to enter into 
compromise - It must be assumed unkss 
contrary is established, that pleader had 
authority to compromise and that Court 
passing decree had satisfied itself that he 

had such authority. . 

Where a decree is passed by a Court on basis of 
a compromise assented to by a pleader appearing 
on behalf of a party and there is no statement on 
record that, by his po\ver-of-attorney the pleader 
was not authorised to compromise the case, it 
must be assumed, unless the contrary is esta¬ 
blished, that the pleader had authority to com¬ 
promise the case and thiit the Court which passed 
the decree bad satisfied itself that the pleader was 
authorised to effect a compromise on behalf of his 

client. If the party alleges that the pleader had 

no authority to enter into compromise, it 
prove so: Alll 19^9 Oudh 211, lid- o)i.[P 92 C 2] 

Qahnl Chancl^ior: Appellants. 

Ahchd Aziz Khan and Ghulam Moliy- 
nd-Dni Khan —for Respondent, 

Judgment.—Bahawal Bakhsh made a 
gift of some of his land in favour of his 
daughter Mt. Begam Bibi in the year 1928. 
The appellants Niaz Ali and another 
claiming to be the collaterals of Bahawal 
Bakhsh instituted a suit for a declaration 
that the gift was void and would be 
ine£fectual against their reversionary in¬ 
terests after the death of Bahawal Bakhsh. 
Both Bahawal Bakhsh and Mt. Begam 
Bibi were impleaded as defendants in this 
suit. On 9th January 1930, the suit was 
compromised. The written compromise 
however is signed by Bahawal Bakhsh 
and the plaintifis. It is not signed by or 
on behalf of Mt. Begam Bibi. When how¬ 
ever the case came up for hearing before 
the Subordinate Judge, Bakhshi Harbans 
Lai Pleader, appeared for Mt. Begam Bibi 
and assented to the compromise. The 
compromise was that after the death of 
Bahawal Bakhsh half the land in suit 
would go to the plaintiffs and the other 
half would remain with Mt. Begam Bibi. 
The parties were examined, Mt. Begam 
Bibi being examined through her counsel 
Bakhshi Harbans Lai, Pleader, and a 
decree in accordance with the compromise 
was passed. 

Bahawal Bakhsh is now dead and this 
second appeal has arisen out of a suit 
brought by Niaz Ali and other collaterals 
for possession of half the land which was 
the subject matter of the previous suit and 
which had been decreed in the plaintiffs’ 
favour in the previous suit. This suit has 
been resisted by Mt. Begam Bibi on the 
ground that the compromise is not binding 
on her as she did not sign it and was not 
a party to it. The learned Senior Subordi¬ 


nate Judge on appeal has accepted this 
plea of Mt. Begam Bibi holding that she 
was not a party to the compromise and 
that it has not been shown that Bakhshi 
Harbans Lai was expressly authorised by 
his power-of-attorney or otherwise to effect 
a compromise in the previous suit. This 
appeal is by the plaintiffs. In my opinion 
it must succeed on the short ground that 
even if it be assiimed that Bakhshi Har¬ 
bans Lai was not authorised to enter into 
a compromise on behalf of Mt. Begam Bibi 
he was authorised to appear on her behalf 
and in his presence a decree was passed by 
the Court the result of which was that 
after the death of Bahawal Bakhsh half 
the land in dispute was to go to the plain¬ 
tiffs and the other half was to remain 
with Mt. Begam Bibi, and no appeal was 
preferred against that decree. It is not 
pleaded that the compromise was the 
result of exercise of any fraud. The only 
manner therefore in which the decree 
could be got rid of by Mt. Begam Bibi was 
by an appeal. The decree therefore has 
become final and binding on her and can¬ 
not be ignored in this case. 

Apart from this I am not satisfied that 
the conclusion of the learned Senior Sub¬ 
ordinate Judge is correct that it was for 
the plaintiffs to establish that Bakhshi 
Harbans Lai was authorised to effect a 
compromise on behalf of Mt. Begam Bibi. 
It is not denied that he was engaged on 
behalf of Mt. Begam Bibi but it is alleged 
that he was not told to compromise the 
case. There is no statement on the record 
that by his power-of-attorney he was not 
authorised to compromise the case. I must 
assume, relying upon I2I I C 283,^ that 
Bakhshi Harbans Lai had authority to 
effect a compromise unless the contrary is 
established in this case. It must be 
assumed that the Court which passed the 
decree in January 1930 satisfied itself that 
Bakshi Harbans Lai was authorized to 
effect a compromise on behalf of his client. 
In view of the above it is not necessary to 
give a finding whether apart from express 
authority a Pleader is entitled to com¬ 
promise a suit on behalf of his client in 
support of which proposition the appel¬ 
lants’ counsel relies upon a Privy Council 
decision in 57 Cal 1311.^ Accordingly I 

1. Puran Kuer v. Mannilal, A IB 1929 Oudb 

211=121 1 0 283. 

2. Surendra Nath Mitra v. Tarn Bala Dasi, A IB 

1980PC 158=123 1 0 545=57 10 1S3=5T 

Oal 1311 (P 0). 
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accept this appeal, set aside the decree of 
the Senior Sub-Judge and decree the plain¬ 
tiffs' suit with costs throughout. 

R.M./r.K. Appeal allowed* 


A. 1. R. 1937 Lahore 93 

JAi Lal, j. 

P. Wylie — Defendant — Appellant. 

V. 

Board of Foreign Mission of Presby¬ 
terian Church, U. S. A., Plaintiff and 
another, Defendant — Respondents. 

Second Appeal No. 183 of 1936, Decided 
on 5th November 1936, from decree of 
Dist. Judge, Ludhiana, D/- 3rd January 
1936. 

Execution—Rights of decree-holder—Land 
held by judgment-debtor as lessee subject to 
conditions restricting his rights to sale — 
Decree*hoider attaching same is bound by 
conditions and cannot ignore restrictions 
placed on lessee’s rights of transfer. 

Where the judgment-debtor is only a lessee of 
the land sought to be attached and sold, and the 
lease is held by him subject to certain conditions, 
under which his right to sell the property is 
restricted, the decree-holder is also bound by 
those conditions and it is not open to him to 
ignore the restrictions on the judgment-debtor’s 
rights of transfer and to assume that he has an 
unrestricted alienable interest in the property 
attached. [P 93 0 2 ; P 94 C 1] 

Natval Kishore —for Appellant. 

Jhanda Singh —for Respondent (Plain, 

tiff). 

Judgment. The Board of Foreign 
Mission of the Presbyterian Church at 
Ludhiana granted a lease of a vacant site 
to one Lehna Singh, a native Christian, on 
payment of a nominal rent. It was a 
permanent heritable tenancy, but one of 
the conditions was that the lessee was not 
entitled to ^sell his rights under the lease 
except to a good Christian’ and that also 
after giving notice to the lessor to pur¬ 
chase the building constructed by him at 
a reasonable price. Lehna Singh having 
died, the respondent, Mrs. Edna Thompson^ 
succeeded to a part of the land which had 
been leased to him. There is a house on 
this part of the land which belongs to 
Mrs. Edna Thompson. It is not clear 
whether it has been constructed by her or 
by her father, but this is immaterial for 
the purposes of this case. The appellant, 
Mr. Wylie, having obtained a money decree 
against Mrs. Edna Thompson, attached 
the house in dispute and an objection was 


successfully raised by the Board of Foreign 
Mission to the attachment and sale of the 
house on the ground that the judgment, 
debtor was not entitled to sell the same 
without first giving an option to the Board 
of Foreign Mission to purchase the house 
at a reasonable price. 

As a result of this objection, a suit was 
instituted and it was dismissed on the 
ground that the house could not be sold 
till notice had been given to the Board of 
Foreign Mission at Ludhiana. Subsequent 
to the decision of this suit the decree- 
holder gave a notice to the Mission invit¬ 
ing it to purchase the house for Rs. 1,300 
which apparently he considered to be a 
reasonable price thereof. In reply the 
Mission offered Rs. 30 and there the matter 
stood. Thereupon the decree-holder again 
applied for the attachment and sale of the 
house averring that a notice inviting the 
Mission to purchase the house at a reason¬ 
able price had been given by him and 
therefore the conditions of the lease had 
been complied with and consequently the 
house had become saleable in execution of 
the decree. The learned District Judge 
has now held that the notice given by the 
decree-holder is not sufficient compliance 
with the conditions of the lease and there¬ 
fore the house is not saleable. There are 
other grounds of decision of the dispute by 
the learned District Judge, but it is not 
necessary to mention them because they 
have not been repeated before me or 
attacked. 

In my opinion the option to sell and the 
right to give notice to the lessor has been 
given to the lessee and a stranger, such as 
the decree-holder, is not entitled to give a 
notice to the lessor and the conclusion of 
the District Judge so far is correct. But 
the learned counsel for the appellant has 
raised another point before me that a 
decree-holder is not bound by the condi¬ 
tion of notice mentioned above and that 
such a condition only comes into operation 
if there is a voluntary sale by the lessee. 
I have given my anxious consideration to 
this contention and am of opinion that in 
a case like the present a decree-holder is 
also bound by the conditions on which the 
judgment-debtor has taken a lease of the 
property sought to be attached and sold. 
According to the conditions of the lease! 
the right of the judgment-debtor to sell 
the property is restricted and it is not 
open to the decree-holder to ignore such 
restriction and to assume that the judg- 
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menfc-debtor has an unrestricted alienable 
interest in the property attached. I ought 
to make it quite clear that there is no 

objection to the sale of the materials of 
the house. The counsel for the Mission 
has expressly stated so before me. The 
only objection is to the sale of the right to 
occupy the site by a person other than 
the lessee unless such other person has 
purchased the right from the lessee after 
due compliance xvith the conditions of the 
lease. The conclusion of the learned Dis¬ 
trict Judge, in my opinion, is correct and 
I dismiss this appeal with costs. 

Appeal dismissed. 
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Monroe, J. 

Mrhr Chand and oi/icrs—Plaintiffs— 

# 

Appellants. 

V. 

5am Gaiuan and anothe)' Defendants 
—Respondents. 

Second Appeal No. 1743 of 1935, Deci- 
ded on 15th October 1936, from decree of 
Dist. Judge, Rawalpindi, D/- 31st May 
1935. 

(a) Limitation Act (1908), Art. 120 and 
S. 23—Lessee from Municipal Committee 
erecting building on public street on ground 
leased to him, and thus preventing plaintiff’s 
access to highway from his property—Suit 
by plaintiff for injunction ordering lessee 
and Municipal Committee to demolish build* 
ing is not governed by Art. 120—Wrong to 
plaintiff being continuing wrong, suitbrought 
more than six years after erection is not 
barred by limitation. 

Where a building is erected by the lessee from 
a Municipal Committee on the ground leased to 
him by the Committee, on a public street at the 
boundary of the plaintiff’s property abutting on 
the street, thus causing him special damage by 
preventing his access to the highway from his 
property and vice versa (over and above the public 
nuisance), a suit by the plaintiff for an injunction 
ordering the lessee and the Committee to demo¬ 
lish the building is not governed by Art. 120 and 
is not barred by limitation although brought more 
than, six years after erection of the building. The 
wrong to the plaintiff is a continuing wrong, bis 
access to the highway from his property and from 
the highway to his property being prevented 
during every moment of the time during which 
the erection stands. [P 94 C 2] 

(b) Punjab Municipal Act (3 of 1911), 
S. 169—S. 169 does not authorize unlawful 
infringement by Committee of person's right 
of access to bis property—Committee putting 
S. 169 in operation must exercise its powers 
without injuring adjacent owners—It is not 


empowered to make new street through land 
of private owner without his consent. 

Section 169 does not authorize what would’ 
otherwise be an unlawful infringement by the 
Municipal Committee of a person’s right of access 
to his property. In putting S. 169 into operation^ 
the Committee must exercise its powers without 
injuring adjacent owners. The section is limited 
in its operation and the Committee, before laying 
out and making a new public street, must acquire 
the necessary land or possess it already. It is 
not given a power to make a new street through 
the land of a private owner without his consent. 

[P 95 G 1} 

Dev Raj Sawhney—iox Appellants. 

Narotam Singh—ior Respondents. ■ ^ 

Judgment.—This suit was brought for 
an injunction ordering Sain Gaman and 
the Municipal Committee of Rawalpindi 
to demolish certain structures alleged to 
have been erected on the public street by 
Sain Gaman the lessee from the Committee 
of the ground on which the structures were 
erected. Sain Gaman did not defend the 
suit, but throughout, the suit has been 
contested by the Committee and before 
me in second appeal with great vigour* 
On all questions relating to the merits of 
the case there are concurrent findings of 
fact both by the trial Judge and the Dis¬ 
trict Judge in favour of the plaintiff and 
the suit has been dismissed on the ground 
that it is barred by time, Art. 120, Lim, 
Act being held to apply, and S. 23 of the 
Act, being held not to apply. It has been 
found that the building erected by Sain 
Gaman on the plot leased to him by the 
Committee was erected on the public 
street at the boundary of the plaintiff's 
property which abutted on the street, that 
the erection was a public nuisance and 
that the plaintiff suffered special damage 
from the erection. Against the plaintiff 
it has been found that the building was 
erected more than six years before the 
institution of the suit. In my opinion the 
lower Courts were wrong in holding that 
the suit was barred by limitation: the 
wrong to the plaintiff is a continuing 
wrong: his access to the highway from 
his property and from the highway to his 
property is prevented during every moment 
of the time while the erection stands. I 
hold, therefore, that the suit was within 
time. 

It has also been urged before me on 
behalf of the Municipal Committee that 
their action is protected by S. 169, Punjab 
Municipal Act, 1911, which authorizes the 
Municipal Committee to lease, sell or 
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otherwise dispose of any land vesting in 
and used by the Committee for a public 
street and no longer required therefor. No 
attempt has been made to show that the 
land in question is no longer required for 
a public street: so far as the record shows, 
this question has never been examined 
and prima facie no ground appears why 
this portion of the public street should be 
described as no longer required for a public 
,street. In my opinion this section, even 
if properly applied, would not authorize 
what would otherwise be an unlawful in- 
fringement of the plaintifif’s right of access 
to his property. In putting the section 
into operation, the Committee must exer¬ 
cise its powers without injuring adjacent 
jowners. That the section is limited in 
its operation is clear, e. g. from the first 
provision that it contains: "The Com. 
mittee may lay out and make a new public 
jstreet”; it is obvious that before doing so, 
the Committee must acquire the necessary 
land or possess it already; they are not 
given power to make a new street through 
the land of a private owner without his 
consent. The contesting of this case by* 
the Municipal Committee was, in my 
opinion, wholly unwarranted. Their treat¬ 
ment of the plaintiff has been high-handed 
and arbitrary. 

I allow the appeal and grant an injunc¬ 
tion to the plaintiff as sought. The Muni, 
cipal Committee will pay the costs of the 
suit and both appeals. 

R.M./r.K. Appeal allowed. 
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Addison and Abdul Rashid, JJ. 

Punjab National Bank, Ltd., Lahore — 
Plaintiff—Petitioner. 

V. 

Mt.Jixoan and others — Defendants — 
Opposite Parties. 

Civil Misc. No. 827 of 1935, Decided on 
16th October 1936, for leave to appeal to 
His Majesty in Privy Council, against 
decree of Addison, Ag. C. J, and Din 
Mohammad, J., D/- 23rd July 1935, 
reported in A. I. B. 1935 Lah 889. 

avil P. C. (1908), S. no, Cl. (2) - Value of 
subject matter in dispute in appeal admit¬ 
tedly below Rs. 10,000 — Value more than 
Rs. 10,000 if another pending appeal by 
party affected by decree is taken into consi¬ 
deration—Decision in appeal for which leave 
IS sought, not having any effect on other 
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appeal either by way of res judicata or inany 
other way—Order passed in appeal cannot be 
held directly or indirectly, to involve claim or 
question to or respecting property involved in 
other appeal. 

Where the value of the subject matter iu 
dispute on appeal to the Privy Council is admit¬ 
tedly below Rs. 10,000, but the petitioner alleges 
that there is another appeal pending on behalf of 
another party aflccted by the decree and that the 
value would be more than Rs. 10,000 if the value 
of the property in that appeal be taken into 
account but it is admitted that the decision in 
appeal, for which leave is sought, could have no 
efiect on the other appeal whether by way of res 
judicata or in any other way, the order cannot be 
held directly or indirectly to involve a claim or 
question to or respecting property involved iu the 
other appeal within the meaning of Cl. (2), S. 110 
and appeal to the Privy Council does not lie. 

[P 9G C 1] 

Lala Badri Das —for Petitioner. 

Barkat All —for Opposite Parties. 

Order.— This is an application for leave 
to appeal to His Majesty in Council 
against the order passed in Appeal No. 926 
of 1933.“ The value of the property in. 
volved was given in the grounds of appeal 
as being Rs. 5,000 and this was not ob¬ 
jected to by the petitioner. It was there¬ 
fore necessary to hold an inquiry as to the 
market value of the property, which was 
under appeal in Civil Appeal No. 926 of 
1933, on 23rd July 1935, the date of the 
decision, for the purpose of ascertaining 
whether it was on that date under or over 
Rs. 10,000 in value. The Subordinate 
Judge has conducted this inquiry and sub- 
mitted his report, and his finding is that 
the value of the property is not more 
than Rs. 6,000. This report has not been 
objected to and is correct. The value of 
the subject matter in dispute on appeal to 
His Majesty in Council must be Rs. 10,000 
or upwards and this is not the case here. 
It would follow that the appeal to His 
Majesty in Council is incompetent under 
S. 110, Civil P. C., but counsel appearing 
on behalf of the petitioner has submitted 
that Cl. 2, S. 110, applies, on the ground 
that the decree involves directly or in¬ 
directly some claim or question to or res¬ 
pecting property of the value of Rs. 10,000 
or upwards. His argument in this respect 
was as follows : 

There is another appeal pending on be¬ 
half of Muhammad Said, another party, 
affected by the decree. He contended 
that if the value of the property in Mu¬ 
hammad Saids appeal he taken into 


•AIR 1935 Lah 889. 
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account, the value would be more than 
Rs. 10,000. He admitted however that 
the decision in the present case could have 
no effect on the decision in Muhammad 
Said’s appeal whether by way of res judi- 
<;ata or in any other way. The hearing of 
J:Muhammad Said’s appeal was delayed on 
account of an application by Muhammad 
Said to appeal in forma pauperis. At the 
present time therefore which is more than 
a year after the decision, there has been 
no adjudication with respect to the claim 
of Muhammad Said in this Court and as 
the order passed in the appeal before us 
can have no effect on that appeal, the 
■order cannot be held directly or indirectly 
to involve a claim or question to or res¬ 
pecting property involved in Muhammad 
'Said’s appeal. There is thus no force in 
this contention which in fact was not 
argued at the first hearing when we sent 
down the case to the Subordinate Judge 
for investigation as to the value of the 
property in Appeal No. 926 of 1933. For 
the reasons given, we must refuse leave to 
appeal to His Majesty in Council, as such 
an appeal does not lie. The respondents 

will have their costs. 

r.M./r.K. Leave refused. 
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Bhide, J. 

Mt. Mohamynadi Beoam Creditor 
Petitioner. 

v. 

Ahsan Ahsan and Co., Insolvent, and 
another Creditor, and others — Respon¬ 
dents. 

Civil Revn. No. 736 of 1936, Decided on 
30th October 1936, from order of Dist. 
Judge, Delhi, D/- 17th October 1935. 

(a) Provincial Insolvency Act (1920), Ss. 61 
and 75 — Creditor, claiming under S. 61 
priority in respect of certain debts due to 
him—No second appeal lies from order dis* 
missing application. 

No second appeal lies from an order, made on 
an application under S. G1 by a creditor, claim¬ 
ing priority for certain debts due to him on 
account of rent for the premises in which the 
insolvent’s goods are stored by the Official 
Receiver. [P 96 C 2] 

(b) Provincial Insolvency Act (1920) S. 61 
(3)—Premises in which insolvent’s goods are 
stored vacated before order of adjudication 
—Owner of premises is not entitled to claim 
priority for amount due as rent. 


No doubt the rent, for premises in which the 
insolvent’s goods are stored after adjudication, 
comes under expenses of administration within 
the meaning of S. 61 (3) and takes priority even 
over the debts of a secured creditor; yet where the 
premises are vacated before the order of adjudica¬ 
tion is passed, the owner of the premises is not 
entitled to claim priority under S. 61 (3) for the 
amount due to him as rent : A I B 1930 Oal 
459, Disting. [P 96 0 2] 

Abdul Haye—lor Petitioner. 

Bishen Narain (for Secured Creditors) 
and Bhagwat L'ayal (for Official Receiver) 
—for Respondents. 

Order. — A preliminary objection is 
raised that no second appeal is competent, 
as the order in question was passed on an 
application made under S. 61, Provincial 
Insolvency Act, and priority was claimed 
for certain debts due to the appellant on 
account of rent for the premises in which 
the insolvent’s goods were stored by the 
Official Receiver. This contention seems 
to be correct in view of the provisions of 
S. 75, Provincial Insolvency Act, and must 
be upheld. The learned counsel for the 
appellant prayed that the appeal may be 
at least treated as a petition for revision, 
and the order of the learned District Judge 
be modified as it was clearly erroneous in 
law. It was contended that rent for pre¬ 
mises in which the insolvent’s goods are 
stored after adjudication clearly comes 
under expenses of administration within 
the meaning of S. 61 (3) and should take 
priority even over the debts of a secured 
creditor. The learned counsel cited 57 
Cal 1210^ in support of this contention. 
The learned counsel for the respondent- 
creditor did not challenge the correctness 
of the Calcutta decision, but urged that it 
supported his client as in this case the 
premises in question were vacated on 15th 
March 1934, before the order of adjudica¬ 
tion which was passed on 2nd August 
1934. It appears from the Official Re¬ 
ceiver’s report on the record that the 
premises were vacated on 15th March 
1934. In the circumstances, there is no 
ground for interference in revision. I dis. 
miss the petition with costs. 

r.M./r.K. Petition dismissed. 


1, Official Trustee of Bengal v. Kishon Gopal, 
AIR 1930 Cal 459=134 I 0 91=57 Oal 1210 
=34 OWN 751=51 0 L J 392. 


Lahore 97 


GaneshA V. Sadiq (Din Mohammad, J.) 


1987 

A. I. R. 1937 Lahore 97 

Addison and Din Mohammad, JJ. 

Ganesha, Vendee, Defendant—Appel¬ 
lant. 

V. 

Sadiq, Plaintiff and another, Vendor, 
Defendant—Respondents. 

Second Appeal No. 438 of 1936, Decided 
on 2nd November 1936, from decree of 
Dist. Judge, Hissar, D/- 7th January 1936. 

(a) Deed—Construction—Sale or lease— C 
transferring land to G by sale but to defeat 
right of pre-emptors, entering (? as occupancy 
tenant at mutation proceedings— G entered 
•as full owner at subsequent mutation pro¬ 
ceedings—No consideration passed at subse¬ 
quent alleged sale—First transaction held to 
be out and out sale, not conferring occupancy 
rights on G. 

G transferred by sale to G some land, but in 
order to defeat the right of pre-emptors, G got G 
entered in revenue registers, as an occupancy 
tenant at mutation proceedings. Subsequently, 
however, at fresh mutation proceedings G was 
entered as full owner by virtue of sale. No con¬ 
sideration, however, passed at the subsequent 
alleged sale : 

Held : the first transaction did not confer on G 
mere occupancy rights but was an out and out 
sale in favour of G from its inception though it 
was fraudulently described to be otherwise. 

[P 98 C 1] 

(b) Pre-emption — Fraud — Limitation — 
Transaction of sale fraudulently described 
■otherwise—Limitation begins to run from 
date on which fraud becomes known to pre* 
emptor. 

If, when a land is sold the transaction is fraudu¬ 
lently described as one conferring occupancy 
rights on the purchaser in order to defeat the 
rights of pre-emption and if the person having the 
right of pre-emption is not aware of the fraudulent 
■nature of the transaction, the limitation for pre¬ 
emption begins to run from the date on which the 
fraud comes to the knowledge of the pre-emptor. 

[P 98 C 1] 

Nanak Ghand and Ghiranjiva Lai 
Aqgarwal —for Appellant. 

L. M. Datta —for Respondent (Plaintiff). 

Din Mohammad, J.—This case has 
been referred to us by Jai Lai, J., before 
whom it originally came on for hearing. 
The facts are these: One Chiragh Ali 
successfully pre-empted the sale of village 
Nadhori sometime in 1930, but as he him¬ 
self was not in a position to pay the entire 
sale price at which the suit had been 
decreed in his favour, he raised the neces¬ 
sary sum by selling small parcels of land 
in favour of sundry persons. He however 
did not describe the transactions as sales 
before the revenue.officers but professed 
i:o have created occupancy rights in favour 
1937 L/13 & li 


of the purchasers. One such purchaser 
was the appellant Ganesha who was 
already in possession of the land sold to 
him as a non-occupancy tenant. By virtue 
of the transaction that took place in 1930, 
he was entered as an occupancy tenant 
like others. On 9th June 1933, a fresh 
mutation was attested in his favour by 
which the land in his possession was sold 
to him by Chiragh Ali. No consideration 
passed on that date, but reference was 
made to Chiragh All’s having already 
received a sum of Rs. 339 by way of 
nazrana at the time when he created the 
occupancy rights in favour of the vendee. 
On 6th June 1934, the respondent Sadiq 
instituted the suit out of which this appeal 
has arisen for pre-emption of the said sale 
in favour of Ganesha. He alleged, among 
other things, that the original transaction 
by which Ganesha had been let into the 
possession of this land as an occupancy 
tenant was a colourable transaction and 
that its true nature had come to light only 
on 9th June 1933. Not admitting the 
status of Ganesha as an occupancy tenant 
by virtue of the transaction of 1930, Sadiq 
claimed a superior right of pre-emption. 
Ganesha resisted the suit on various 
grounds. Among other things, he pleaded 
that, inasmuch as the sale in his favour 
had taken place in 1930, the present suit 
was time-barred. He further contended in 
the alternative that if the transaction that 
had taken place on 9th June 1933 be 
treated as sale and hence liable to pre- 
emption, even then the plaintiff could not 
succeed, as being merely an occupancy ten¬ 
ant, the plaintiff had no preferential right 
over him. 

Both the Courts below came to the con- 
elusion that the original transaction of 
1930 was not a genuine transaction and 
the real nature of that transaction came 
to the knowledge of the plaintiff only on 
9th June 1933. They consequently held 
that the plaintiff’s suit was not time- 
barred and as no occupancy rights had been 
created in Ganesha’s favour in 1930, the 
plaintiff’s right was superior to Ganesha’s. 
On second appeal, Jai Lai, J. agreed with 
the Courts below on the point of limitation 
but referred the case to a Division Bench 
on the ground that the issue had been 
complicated by an apparent clash between 
two fundamental principles of law and 
that if, on the one hand, a party was 
entitled to have recourse to any legitimate 
device to defeat the claim of pre-emptors, 
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on the ether, a party was not entitled to 
take advantage oi his own fraud. In our 
jview, however, on the facts of the present 
lease, the questions envisaged by the learn¬ 
ed Judge do not arise, inasmuch as it has 
|been rightly held by the Courts bebw 
[that the transaction which took place in 
'1930 did not confer on Ganesha the status 
of an occupancy tenant but was an out 
land out sale, the nature of which was dis- 
'closed only in June 1933. Chiragh Ali has 
clearly admitted that the transaction of 
;1930 was a sale and that he did not 
jcharacterise it as such as he was afraid of 
'losing his own case for pre-emption. 
Ganesha, too, has practically conceded this 
aspect of the case. This conclusion fur- 
ther gains support from the fact that on 
the date when the sale is alleged to 
have taken place, no consideration passed. 
Ganesha’s version of the affair that the 
transaction of 1933 amounted to .a gift in 
his favour does not stand the test of rea¬ 
son. This being so, the only point that 
falls for determination in the present case 
is whether the plaintiff was aware of the 
fraud at the time when it was committed. 
If this knowledge is brought home to the 
plaintiff, his claim must fail, as in that 
case time will run against him from that 
date. If, on the other hand, no such 
knowledge is established, his suit must 
succeed, as the transfer being a sale from 
its very inception, Ganesha, as a non- 
'occupancy tenant, will not be in a position 
.to resist the plaintiff’s claim. Both the 
trial Court and the District Judge have 
found that the plaintiff was not aware of 
the fraud that was perpetrated by Chiragh 
Ali and Ganesha in 1930, and this being a 
finding of fact cannot be disturbed in 
second appeal. S. 18, Limitation Act, lays 
down that: 

Where any person having a right to institute a 
suit.... has, by means of fraud, been kept from 
the knowledge of such right.... the time limited 
for instituting a suit. . . against the person guilty 
of the fraud or accessory thereto . . . shall be 
computed from the time when the fraud first 
became known to the person injuriously affected 
thereby. 

The plaintiff’s suit being within time 
and his right being superior to that of 
Ganesha, no further question arises in this 
case. We accordingly affirm the decision 
of the Courts below and dismiss this appeal 
with costs. 

Appeal dismissed. 
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Young, C. J. and Abdul Rashid, J. 

Jahana — Convict — Appellant. 

V. 

Empero) — Opposite Party. 

Criminal Appeal No. 8 of 1935, Decided, 
on 20th February 1935. from order of 
Sess. Judge, Jhelum, D/- 19th December 
1934. 

Criminal Trial — Sole evidence being re¬ 
tracted confession corroborated by recoveries 
—To base conviction both confession and 
recoveries must be beyond suspicion—Police- 
Officer arranging confession to be taken in 
Dak Bungalow and before Second Class- 
Magistrate but not disclosing reasons for do¬ 
ing so—Confession is suspicious and convic¬ 
tion on it is bad. 

Where sole evidence against the accused is the 
confession subsequently retracted and which has 
been corroborated by certain recoveries, to base- 
conviction on such evidence both the confession 
and recoveries must be beyond suspicion. Con¬ 
fession should be, unless there are exceptional 
reasons to the contrary, recorded in open Court 
and during Court hours. Moreover it is necessary 
that a confessing accused should not be returned' 
to the custody of the police. [P 99 C 1, 2] 

Where the police officer arranged confession to 
be taken in Dak Bungalow before a Second Class 
Magistrate without disclosing any reason for so 
doing and the Magistrate returned the confessing 
accused to the police custody: 

Held : that the confession and recoveries were 
not free from doubt and conviction based on it- 
was bad. [P 99 C 2; P 100 0 1] 

M. L. Puri —for Appellant. 

D, B. Sazvhney —for the Crown. 

Young, C. J.—Jahana has been con¬ 
demned to death by the learned Sessions. 
Judge of Jhelum for the murder of Nur 
Ahmad. He appeals. 

Nur Ahmad, on 22nd July 1934, went to 
see his aunt, one Mt. Karm Bhari. He 
left there that evening and was never seen 
alive again. Next day the relatives of Nur 
Ahmad went to Mt. Karm Bhari and were 
told all she knew. On the 24th, Mt. Karm 
Bhari made a report to the police saying 
that she suspected her own husband Waris 
and two nephews of her husband of hav¬ 
ing done some harm to the deceased. It 
is apparently a fact that Mt. Karm Bharr 
had been divorced on the 23rd by her 
husband and would not like him. On the 
day of this report the dead body of the 
deceased was discovered half buried under 
sand. After investigation the police ar¬ 
rested the accused on the 24th of July* 
The accused stayed under police custody 
till the 1st of August when he was taken 
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in a lorry eleven miles to village Mehro 
Pilloo to a Dak Bungalow and there in the 
muushi-khana of that Dak Bungalow he 
made a confession to a Second Class Magis¬ 
trate who was a Tehsildar, at 7-30 in the 
evening. The Tehsildar returned the ac¬ 
cused to police custody where he remained 
for another fortnight. This confession 
taken in this peculiar manner records that 
the accused had an illicit affair with the 
wife of his uncle Nur Ahmad, deceased, 
that he determined to murder his uncle 
and did so as he was coming back from Mt. 
Karm Bhari on the 22nd. It further goes 
on to state that the accused gave him some 
hatchet blows on the head and neck after 
he had pressed his throat, that the mur. 
dered man had two pieces of clothing upon 
him, one of red colour and the other of 
black, and that he took these and buried 
them in the khuddar. On the next day 
the accused is alleged to have taken the 
Sub-Inspector of Police along with a 
lambardar and a Sarbrah ilakadar to 
another village to a spot in a field and out 
of a hole in a mound there he is alleged to 
have produced a hatchet, subsequently 
found to be stained with human blood, a 
red turban and a black chadar, both of 
which were stained with human blood 
also. 

It is, therefore, seen that the sole evi¬ 
dence, on which the conviction is based is 
the evidence of the confession which was 
subsequently retracted (and which?) has 
been corroborated by the recoveries alluded 
to. To base a conviction upon this evi¬ 
dence both the confession and the recove¬ 
ries must be beyond suspicion. In our 
opinion neither can be said to be free from 
^suspicion. If we take the confession first, 
,as already pointed out, the rule laid down 
by the High Court that a confession should 
jbe, unless there are exceptional reasons to 
the contrary, recorded in open Court and 
during Court hours, was disobeyed. It is 
our opinion that if there were exceptional 
reasons for the course taken by the police, 
they should have disclosed those reasons 
in evidence. Further the police could have 
gone to a First Class Magistrate at 
Chakwal or even to the First Class Magis¬ 
trate who was only two miles away from 
the village at Bhaun. We are not told 
why the Second Class Tehsildar was chosen 
or why the confession should have been 
recorded in the peculiar surroundings of 
the munshi-khana of a Best House. Fur¬ 
ther it has been pointed out by this High 


Court on several occasions that it is neces¬ 
sary that a confessing accused should not 
be returned to the custody of the police. 
This rule has been laid down for very 
obvious and sound reasons. It is seen, 
therefore, that the confession itself is not 
beyond suspicion. 

With regard to the recoveries, Mt. Karm 
Bhari, who cannot bo said to be in any 
way in favour of Jahana, accused, in her 
evidence said that when the body of Nur 
Ahmad was discovered, a Iratchet was 
lying near the same place and that the 
hatchet which was produced in Court was, 
as far as she could say, tlio same hatchet. 
This was elicited from this prosecution 
witness in cross-examination. It is per- 
fectly true that this witness, called for the 
Crown, never said anything about the 
hatchet in the committing i\Iagistrato’s 
Court, but there she was not asked any 
question in cross-examination as to this. 
Mt. Bhag Bhari, the widow of Nur Ahmad, 
also said that a hatchet had been lying by 
the side of the dead body. This woman, 
if it be true that she had illicit relation, 
ship with Jahana, might possibly be pre¬ 
pared to favour him in her evidence. But 
the curious thing is that the next day the 
prosecution apparently had seen fit not 
only to get witnesses to deny this allega- 
tion that they had seen a hatchet on the 
spot, but also to deny that these two 
women were ever present at the time of 
the discovery of the dead body. (See the 
evidence of Mohammad Feroze, p. 16, 
line 25.) That these women were present 
when the body was discovered, is patent 
from the evidence of the constable who 
was prosecution witness No. 2. He says 
that Mt. Karm Bhari was present when 
the body was found. It appears to us that 
the mere fact that the Crown found it 
necessary to call this evidence of Moham¬ 
mad Feroze, which is clearly false, to deny 
the allegations made by these two women 
who were also prosecution witnesses, 
throws considerable suspicion upon the 
bona fide nature of the prosecution case. 
Another witness Jiwan was put in the box 
the day after these women gave their evi¬ 
dence about the hatchet, and started his 
cross-examination by saying that there 
was no hatchet lying near the body. He 
was faced with the declaration he made 
before the committing Magistrate in which 
he did state that a hatchet was found 
lying a short distance from the body, and 
he agreed that the fact was that there 
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was a hatchet there. He goes on to say 
that the Sub-Inspector too had knowledge 
of the hatchet being there. This witness, 
jwo would say, had clearly Iteen told that 
if lie was asked any question about the 
hatchet, he should deny having seen it 
there. The recoveries, therefore, cannot 
be said to he free from suspicion. 

Under the circumstances, it is impos- 
si Mo to say that the guilt of the accused 
is free from doubt. We must, therefore, 
set aside the conviction and sentence of 
death and direct that the accused be set 
at liberty. 

P.K./d.S. Conviction set aside* 
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Jai Lal, J. 

Kartar Sinoh and others — Decree- 
holders—Appellants. 

V. 

Khushi Mohaynniad —Judgment-debtor 
—Respondent. 

Civil Ex. Second Appeal No. 515 of 
1936, Decided on 13th October 1936, from 
order of Dist. Judge, Gujranwala, D/- 25th 
February 1936. 

Civil P. C. (1908), S. 60 (as amended by 
Punjab Relief of Indebtedness Act) — Two 
houses belonging to K attached in execution 
of decree against him—Decree-holder alleg¬ 
ing that one house was occupied by him and 
other was vacant—Parlies arriving at com¬ 
promise under which vacant house was to 
be released and other sold — K*s son object¬ 
ing to sale on ground that house was gifted 
to him by his father and was occupied by 
him as his sole property—Objection and suit 
for declaration of title by son dismissed—On 
amendment of S. 60, K objecting to sale of 
other house as well—Case held not to be 
governed by S. 35, Punjab Relief of In¬ 
debtedness Act, on account of compromise 
between parties—That even if so governed, 
house in dispute was not exempt from sale 
not being occupied by K but by his son. 

The effect of the amendment of S. 60, Civil 
P. C., by the Punjab Relief of Indebtedness Act, 
is that if a house is reserved for the personal occu¬ 
pation of judgment-debtor then it is saleable 
only if it has remained unoccupied for more than 
a year, otherwise only a house actually occupied 
by the judgment-debtor is exempt, [P 101 C 1] 

Two houses belonging to K were attached in 
execution of decree against him. K objected to 
the sale of both the houses on the ground that he 
was an agriculturist and the houses were occupied 
as such. The decree-holder alleged that one house 
was occupied by K along with bis son and 
mother and the other house was vacant. The 
parties arrived at a compromise under which the 
vacant house was to be released and the other 


house was to bo sold and the Court ordered 
accordingly. Objection by K*s son to attachment 
of the house on the ground that the house had 
been gifted to him by his father and was occupied 
by him as his sole property, and a suit for declara¬ 
tion of his title were dismissed. On amendment 
of.S. GO, Civil P. C., by Punjab Relief of Indebted¬ 
ness Act, during the execution proceedings the 
judgment-debtor raised an objection to sale of the 
other house as well: 

Held ; that S. 35, Punjab Relief of Indebted¬ 
ness Act, did not govern the case on account of 
the compromise between the parties and it was 
not open to K to raise another objection to sale of 
the house after he had compromised with the 
decree-holder. That, even if S. 35 governed the 
case, the house in dispute was not'iexempt from 
sale as it was not occupied personally by the 
judgment-debtor but by his son. [P 101 C 1; 2] 

Bodk Raj Satvlmey —for Appellants. 

Abdul Karim —for Respondent. 

Judgment. — The undisputed facts of 
the case are as follows : The appellant 
decree-holder in execution of his money 
decree attached two houses belonging to 
the judgment-debtor Khushi Mohammad. 
Khushi Mohammad objected to the sale of 
both the houses on the ground that he 
was an agriculturist and the houses were 
occupied by him as such. The decree- 
holder made a statement that the judg¬ 
ment-debtor was residing in a house with 
his son and his mother and that the other 
house which is described to be the house 
next to dharamsala was vacant. He how¬ 
ever objected to the release of both the 
houses. After some evidence had been led 
by the parties on the objection of the 
judgment-debtor, the decree-holder made 
a statement that the house near the 
dharamsala may be released but that the 
other house may be sold in execution of 
the decree. The judgment-debtor made a 
statement agreeing to the release of the 
house next to the dharamsala and then 
to the sale of the other house. He 
added that if his son be inconvenienced he 
would take proper steps himself. There¬ 
upon the Court released the house next to 
the dharamsala and directed the sale of 
the other house. The son however raised 
an objection to the attachment and sale of 
this house on the ground that the same 
had been gifted to him by his father and 
was occupied by him as his sole property. 
This objection was disallowed and a suit 
was instituted by the son for a declaration 
of his title to this house. That suit also 
was dismissed. 

The proceedings relating to the sale of 
this house were pending after the dis¬ 
missal of the suit when the Punjab Belief 
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of Indebtedness Act was passed and S. 60, 
Civil P. C., under which the previous 
objection of the judgment-debtor Khushi 
. Mohammad had been made and compro¬ 
mised between the parties was amended 
by the substitution for the words ‘occu¬ 
pied by him’ by ‘not let out on rent or lent 
to others or left vacant for a period of a 
year or more.’ When this Act was passed 
the judgment-debtor raised an objection 
to the sale of the other house also. This 
objection was disallowed by the trial 
Court but on appeal the learned District 
Judge has allowed it holding that by 
virtue of the amendment of S. 60, Civil 
P. C., the Court was not competent to sell 
the second house as well. The decree, 
holder has appealed to this Court. Now, 
in the first instance, it was not open to 
the judgment-debtor to raise another 
objection to the sale of house after he had 
compromised the matter with the decree- 
holder as appears from the order of the 
executing Court releasing this house on 
statements made by the decree-holder and 
the judgment-debtor agreeing to the re- 
lease of the house next to the dharamsala 
and to the sale of the house in dis¬ 
pute. Further I am of the opinion that 
even if provisions of S. 35, Punjab Belief 
of Indebtedness Act, governed the sale of 
the house and therefore the previous com¬ 
promise between the parties became in. 
effectual the section did not exempt the 
house in dispute from sale. By virtue of 
the amendment a house belonging to an 
agriculturist is exempt from attachment 
unless it is let out on rent or has been 
lent to others or has been left vacant for 
a period of a year or more. This means 
that if a house is reserved for the personal 
occupation of the judgment-debtor then it 
is saleable only if it has remained un¬ 
occupied for more than a year, other, 
wise only a house actually occupied by the 
judgment-debtor is exempt. 

The house in dispute is not occupied 
iPersonally by the judgment-debtor. It is 
occupied by his son who claimed it ad¬ 
versely to the judgment-debtor though his 
objection has been disallowed. The house 
therefore is not occupied by the judgment- 
,debtor but must be deemed to have been 
lent by him to his son for occupation and 
[therefore it is saleable. I hold therefore 
that S. 35, Punjab Belief of Indebtedness 
Act, does not govern the present case on 
iSccount of the compromise between the 
[parties ; if it does, then the house in dis¬ 


pute is not exempt from sale as it is noU 
occupied by the judgment-debtor but b^| 
his son. I accept this appeal, set aside 
the order of the District Judge and restore 
that of the executing Court with costs 
throughout. 

R.M./r.K. Appeal allowed. 
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Din Mohammad, J. 

2J.irza Mohammad Ashraf —Petitioner. 

v. 

Emperor and others —Opposite Parties. 

Criminal Bevn. No. 933 of 1936, Decided 
on 24th September 1936, from order of 
Sess. Judge, Amritsar, D/- 26th ilay 1936. 

(a) Criminal P. C. (1898), Ss. 142, 133— 
S. 142 is controlled in its effects by S. 133— 
‘Serious injury’ or ‘imminent danger' con¬ 
templated by S. 142 refers to injury or danger 
emanating from those things themselves 
which are specified in S. 133—Order under 
S. 142 can be passed only if injury or danger 
specified in S. 133 is apprehended and not 
otherwise. 

Section 142 is limited in its scope. The serious 
injury or the imminent danger contemplated by 
S. 142 refers to the injury or danger emanating 
from those things themselves which are specified 
in S. 133. An order under S. 142 can therefore be 
passed only if an injury or danger specified in 
S. 133 is apprehended and not otherwise; where 
such ‘serious injury’ or ‘imminent danger’ is non¬ 
existent an order under S. 142 is nob justified. 

[P 102Cl, 2] 

(b) Criminal P. C. (1898), S. 133—S. 133 
does not govern cases where imminent 
breach of peace is apprehended. 

Section 133 is confined to certain matters which 
are specifically mentioned therein and cannot be 
brought into play to govern or control other 
matters which are quite extraneous to it and it 
is nowhere contemplated by the section that it 
would govern cases where an imminent breach of 
peace is apprehended. [P 102 C 1, 2] 

Bashir Ahnad —for Petitioner. 

Nazir Hussain —for the Crown. 

. Order. —A case under S. 133, Criminal 
P. C., was pending in the Court of the 
Magistrate, First Class, Batala, and during 
the pendency of that case the Magistrate 
passed an order under S. 142, Criminal 

P. C., in the following terms : 

All the four entrances, at present closed, on the 
four sides of the Reti Chhalla, be opened and left 
for public use without let or hindrance of any 
description whatsoever, the entrances on the north 
and west, being temporarily closed by means of 
wire and stakes, to be opened to-day, by the 
removal of the wire, and the stakes to be removed 
within seven days; the entrances on the south and 
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bast being closed by means of bricks are to bo 
opened \vithin seven days. 

This order appears to have been neces¬ 
sitated by an apprehension of the breach 
of i)eace on account of the obstruction 
caused by the persons proceeded against 
ill a public way. Mirza Mohammad 
Ashraf, Nazim Jaidad Sadr Anjuman 
Ahmadia, Gadian, presented a petition to 
the Sessions Judge, Gurdaspur, objecting 
to the legality of this order. The petition 
was, under the orders of this Court, trans¬ 
ferred to the Court of Session at Amritsar, 
and the Sessions Judge, agreeing with the 
Magistrate, has dismissed it. After hearing 
counsel on both sides, I am of opinion that 
the order of the Magistrate is illegal and 
cannot therefore be maintained. The 
material portion of sub-s. (l) of S. 142, 

Criminal P. C., reads as follows : 

If II Magistrate making an order under S. 133 
considers that immediate measures should be 
taken to prevent imminent danger or injury of a 
serious kind to the public, he may .... issue such 
an injunction to the person against whom the 
order was made, as is required to obviate or pre¬ 
vent such danger or injury pending the determina¬ 
tion of the matter. 

It would thus appear that S. 142, Cri- 
minal P. C., is not an independent section, 
but is controlled in its effects by S. 133, 
ICriminal P. C. Now, a reference to S. 133, 
ICriminal P. C., shows that the section is 
^confined to certain matters which are 
Ispecifically mentioned therein and cannot 
be brought into play to govern or control 
other matters which are quite extraneous 
jto it. The matters dealt with by this 
section are as follows : 

(a) Unlawful obstruction or nuisance in 
any way, river or channel, or public place; 
(b) The conduct of any trade or occupation 
which is injurious to the health or physical 
comfort of the community ; (c) The con¬ 
struction of any building or the disposal of 
any substance, as is likely to occasion 
conflagration or explosion ; (d) The re¬ 
moval, repair or support of any building, 
tent or structure, or the removal or support 
of any tree, which is in such a condition 
that it is likely to fall and thereby cause 
injury to persons living or carrying on 
business in the neighbourhood or passing 
by ; (e) The fencing of any tank, wall or 
excavation adjacent to any public way or 
public place so as to prevent danger arising 
to the public; and (f) the destruction, 
confining or disposal otherwise of any 
dangerous animal. 

It would be obvious from this analysis 
^of S. 133 that it is nowhere contemplated 


by the section that it would govern cases 
where an imminent breach of the peace is 
apprehended. The “serious injury” or the 
“imminent danger” contemplated by S. 142, 
Criminal P. C., refers to the injury or 
danger emanating from those things them¬ 
selves which are specified in S. 133 and 
consequently S. 142 is limited in its scope. 
An order under S. 142 could therefore be 
passed only if an injury or danger specified 
ill S. 133, Criminal P. C., ^vas apprehended 
and not otherwise. Such “serious injury” 
or “imminent danger” is non-existent in 
this case. I am accordingly constrained 
to hold that the order was ultra vires'of 
the Magistrate and I have no option but 
to set it aside. 

R.M./v.v. Order set aside. 
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Tek Chand and Dalip Singh, JJ. 

Faqir Mtthamynad — Plaintiff — Peti¬ 
tioner. 

V. 

Municipal Committee^ Phillaur — 
Defendant—Opposite Party. 

Civil Eevn. No. 148 of 1936, Decided on 
8th June 1936, from decree of Senior Sub- 
Judge, Jullundur, D/- 7th November 1935. 

(a) Punjab Municipal Act (3 of 1911), S. 49 
—Applicability— S. 49 does not apply to suit 
against Municipal Committee for recovery of 
sum alleged to be due for work done on 
contract for Committee—Notice under S. 49 
is not necessary and plaintiff cannot deduct 
period of one month mentioned therein for 
purposes of limitation — Mere non-payment 
for work done in pursuance of contract is not 
legal omission. 

A mere non-payment by ^lunicipal Committee 
for work done in pursuance of a contract does not 
amount to an illegal omission and as such S. 49 
does not apply to a suit for recovery of a sum of 
money alleged to be duo for work done on contract 
for tho Municipal Committee and which has not 
been paid for. A notice under S. 49 to the Muni¬ 
cipal Committee is not, therefore, necessary be¬ 
fore such a suit is brought and the plaintiff is not 
entitled to deduct the period of one month men¬ 
tioned in S. 49 for purposes of limitation : AIR 
1934 P C 96, Foil. [P 104 0 1,2] 

(b) Words and Phrases—Illegal—'Illegal' is 
not synonymous with 'unlawful.' 

The word ‘illegal’ is not synonymous with the 
word ‘unlawful’ though it may bo sometimes 
used in that sense. [P 104 C 2] 

Muhammad Sharif and Mela Bam — 
for Petitioner. 

Achhru Bam — for Opposite Party. 
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Order of Reference 

Tek Chand, J. — This petition for 
revision raises an important question of 
law on which so far as I am aware, there 
is no decision of this Court published in 
the authorized or unauthorized reports 
and I think that the case should be 
decided by a larger Bench. 

The relevant facts are that on 29th 
August 1934, the plaintiff instituted a suit 
against the Municipal Committee of Phil¬ 
laur for Rs. 443-15-3 alleged to be due for 
work done on contract for the Municipal 
Committee on various dates in 1930 and 
1931, and not paid for. The Municipal 
Committee pleaded inter alia that the suit 
was barred by time. It is common ground 
between the parties that the limitation 
for a suit of this kind is three years from 
the date when the work was done. The 
-claim for two of the items in suit, i. e., 
items 5 and 6 for work done on 24th 
September 1931, and amounting toRs. 19 
was clearly within time and a decree for 
this sum with interest has been passed. 
The Municipal Committee has accepted 
the decision so far as it relates to these 
items and they are no longer in dispute. 

With regard to the other four items, the 
plaintiff contends that he had given a 
notice under S. 49, Municipal Act, to the 
Municipal Committee and, therefore, he is 
•entitled to exclude the period of one 
month mentioned therein. Before me it 
was admitted by counsel for the petitioner 
that even if this period of one month 
were excluded, as contended by the plain¬ 
tiff, items 3 and 4 for Rs. 11-3-3, dated 
28th November 1930, and Rs. 7 dated 
27th April 1931, would still be barred. 
He has, therefore, withdrawn the claim in 
respect of these two items. 

The dispute, therefore, relates to items 
1 and 2, dated 30th July 1931, for Rupees 
284-12-0 and Rs. 65-11-0, respectively. 
The Courts below have concurrently held 
'that S. 49, Municipal Act, does not apply 
ito suits for recovery of amount due upon 

breach of the contract alleged to be 
•committed by the Municipal Committee 
and, therefore, the plaintiff is not entitled 
to a deduction of one month. As already 
^stated no decision of this Court or the 
Punjab Chief Court bearing on the point 
has been brought to my notice. There are, 
■however, a number of cases decided by the 
other Courts in which similar provisions 
in the Municipal or Local Boards Acts of 
those Provinces have been held to be 


inapplicable to suits for recovery of 
amounts alleged to be due on breach of 
contract. Counsel for the petitioner con¬ 
tends that these decisions have become 
obsolete in view of the ruling of their 
Lordships of the Privy Council in 51 Bom 
725,^ where their Lordships had to con¬ 
sider the provisions of S, 80, Civil P. C., 
the wording of which is similar to that of 
S. 49, Punjab Municipal Act, The Bombay 
High Court, however, has held in 57 Bom 
67, that the Privy Council decision above 
referred to does not affect the soundness 
of the previous decisions of that Court and 
the other Courts I'elating to the provisions 
of Local Acts analogous to S. 49, Punjab 
Municipal Act. The Sind Judicial Com¬ 
missioner in AIR 1930 Sind 209,^ also 
has taken the same view. Counsel for 
the plaintiff has referred me to decisions 
in which a contrary view has been taken. 
The question is by no means free from 
difficulty and is one of general importance, 
and I think should be decided by a larger 
Bench. I accordingly refer the case to a 
Division Bench. A very early date will be 
fixed. 

Judgment. 

Dalip Singh, J. —The facts of this case 
are sufficiently given in the referring order, 
dated 24th April 1936, and need not be 
recapitulated here. The short question to 
be decided by the Division Bench is whe¬ 
ther in the facts and circumstances of this 
case a notice under S. 49, Punjab Muni¬ 
cipal Act, was necessary to be given to 
the Municipal Committee before the suit 
could be brought. It follows, and the 
learned counsel on either side do not con¬ 
test this, that if the answer is in the nega¬ 
tive, the suit would be barred by limita¬ 
tion as held by the trial Court with regard 
to the two items now in dispute, which are 
mentioned in the referring order and which, 
including interest, come to Rs. 308 and 
Rs. 100-11-0 making a total of Rs. 408-11-0. 

It seems to me that the matter is 
covered by the Privy Council ruling repor¬ 
ted in 61 Cal 470.^ As I understand that 

1. Bhag Chand v. Secy, of State, A I R1927 P C 

176--104IC 257=54 lA 338=51 Bom 725(PC). 

2. District Local Board of Poona v. Vishnu 
Raghoba, AIR 1933 Bom 164=142 IC 625 
=57 Bom 67=35 Bom L R 55. 

3. Larkana Municipality v. Atmaram Hashmat- 
rai, AIR 1930 Sind 209=123 I C 237=24 
SLR 439. 

4. Revati Mohan Das v. Jotindra Mohan Ghosh, 

AIR 1934 P C 96=148 I C 482=61 1 A 171 
=61 Cal 470 (PC). 
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ruling their Lordships of the Privy Coun¬ 
cil laid down that in suits brought against 
a public officer under the Civil Procedure 
Code, a notice under S. 80 might be neces¬ 
sary in suits based on contracts. The 
decision overrules all the previous rulings 
that in suits based on a contract no notice 
was so necessary. Their Lordships of the 
Privy Council, however, also laid down 
that'notice was not always necessary in 
all suits based on a breach of contract. 

We have, therefore, to consider whether 
this suit, which is a suit based on a breach 
of contract, demanded a notice to the 
Municipality under S. 49, Municipal Act, 
whose wording is similar to that of S. 80 
for purposes of the point in issue. Befoie 
their Lordships of the Privy Council it 
was contended that non-payment of a 
mortgage debt due was sufficient to bring 
S. 80. Civil P. C., into play. Their Lord- 
ships held, however, that non-payment 
was not “ an act purporting to be done 
by the manager in his official capacity. 
They pointed out that under^the General 
Clauses Act, 1897, S. 3, an act ” might 
include an “ illegal omission,’' but they 
went on to state that there was no "illegal 
omission” in the case before them as the 
mortgage imposed no personal liability on 
the manager, and if payment was not made 
the mortgagee could realise his dues by 
sale. The fact that the manager had an 
option to pay the debt and save the pro¬ 
perty no doubt conferred a right on him, 
but failure to exercise the option was not 
in any sense a breach of duty. Their 
Lordships held further that it was also 
difficult to see how mere omission to 
pay either interest or principal could 
be an act purporting to be done by 
the manager in his official capacity. The 
same reasoning appears to me to apply to 
the facts of the present suit. The learned 
counsel for the petitioner in the first 
instance conceded that this was a suit 
based entirely upon non-payment for work 
done in pursuance of a contract. He sub¬ 
sequently resiled from this position and 
contended that as the plaintiff had made 
a demand, and no payment had followed 
the demand, there was, therefore, a refusal 
to pay the sum due. It is unnecessary to 
notice his latter contention at any length 
except to state firstly, that it is not sup¬ 
ported by the plaint, and, secondly, that 
the refusal referred to was subsequent to 
the expiry of limitation, the sum having 
become due on 30th July 1931, and the 
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refusal having taken place on 15th August 
1934, more than three years after the 
date when the sum became payable. 
Obviously this can make no difference. 

It, therefore, becomes unnecessary to. 
decide what might have been the position 
in case the suit had been based on a 
refusal to pay the sum due made with¬ 
in the expiry of limitation, or to notice- 
the arguments advanced by the learned 
counsel for the respondent that the words- 
in S. 49 draw a distinction between the 
official capacity of the Municipal Committee 
and its other capacities and that the cor¬ 
rect interpretation is that the Municipality 
acting in its official capacity means the 
Municipality acting under powers statu¬ 
torily conferred or duties statutorily 
imposed on it and not to mere acts of the 
Municipality in pursuance of contracts- 
entered into by it under the powers con¬ 
ferred under S. 18. This contention may 
not bo without force, but I do not express 
any final opinion on it. It appears to me 
that the case in question is covered by the 
decision of their Lordships that a mere- 
non-payment is not an illegal omission.” 
The word "illegal” is defined in Byrne s 
Law Dictionary as follows : An act is- 

illegal when it is one which the law 
directly forbids.” It is not synonymous- 
with the word " unlawful ” though it may 
be sometime used in that sense. In this 
particular case it would appear to me that 
the word is used in the narrower sense 
and, therefore, a mere non-payment can¬ 
not be said to be an illegal omission. 

I would, therefore, hold that in the cir¬ 
cumstances no notice was necessary and 
the suit was rightly held barred by limi¬ 
tation. I would, therefore, dismiss the 
petition with costs. 

Tek Chand, J.— I agree. 

R.M./a.L. Petition dismissed^ 
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Din Mohammad, J. 

Xur Ilah /—Convict—Appellant- 

V. 

Emjicyot —Opposite Party. 

Criminal Appeal No. 427 of 1936^ 
Decided on 10th June 1936, from order 
of Dist. Magistrate, Attock, D/- 14th 
January 1936. 
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Criminal Trial — Sentence — Sentence of 
whipping cannot be given to person sen¬ 
tenced to more than five years’ rigorous impri¬ 
sonment though sentences aggregating more 
than five years’ rigorous imprisonment are 
passed in different cases. 

Section 393, Criminal P. C., clearly lays down 
that a person who is sentenced to imprisonment 
for more than five years shall not be punishable 
with stripes and the section applies even if the 
sentences aggregating more than five years’ rigorous 
imprisonment are passed in different cases : --1 111 
mo Rayig 13S and 1 Mad 56, Foil, [P 106 C 1] 

Des Baj Sawhney —for the Crown. 


Judgment. —This judgment will dispose 
of Criminal Appeals Nos. 427, 480 and 481 
of 1936. They have been preferred 
through jail by Nur Ilahi who has been 
convicted in three different cases by 
the District Magistrate of Attock at 
Campbellpur. Appeal No. 427 relates to 
a case under S. 307, I. P. C. Appeal 
No. 480 relates to a case under S. 457, 
I. P. C., and Appeal No. 481 relates to a 
case under S. 19 (f), Arms Act. They are 
all disposed of together as practically they 
arise out of the same transaction. 


The shop of one Mohammad Yusaf was 
broken into on the night intervening 5th 
and 6th January 1935 and a Singer sewing 
machine with some other articles was 
removed. He made a report to the police 
on the morning of the 6th January and, 
in the course of investigation on the 7th 
January, Head Constable Mohammad 
Zaman was informed that the stolen 
machine was with one Nur Ilahi, resident 
of the village. He accordingly went to 
the shop of Mohsan Din Mochi where Nur 
Ilahi was said to be sitting at the time. 
The Head Constable was accompanied by 
Saidullah Jan, Fazl Qadir, Lambardar, 
Faqir Mohammad, Chaukidar, and some 
other persons. On arrival at the shop, as 
soon as the Head Constable accosted Nur 
Ilahi, he attacked him with a knife aiming 
a blow at his chest. The Head Con¬ 
stable parried the blow but his left arm 
which interposed was severely wounded. 
Nur Ilahi’s companion, Easul Khan, then 
aimed at the Head Constable with a spear 
which struck Saidullah Jan who inter¬ 
posed at the time. Fazal Qadir was also 
injured in his attempt to snatch away the 
knife from Nur Ilahi and both Nur Ilahi 
and Easul Khan also received injuries in 
the scuffle that ensued. On the morning 
of the 8th, Mohammad Iqbal Khan, Tah- 
sildar, was asked to take part in the 
investigation, and in his presence the 


stolen machine was recovered from a 
niche in the house of Nur Ilahi. As 
stated above a case under S. 307 was 
started against Nur Ilahi for committing 
a murderous assault on Mohammad Zaman, 
and a case under S. 457 for breaking into 
the house of Mohammad Yusaf and com¬ 
mitting the theft of a sewing machine 
and a case under S. 19 (f), Arms Act for 
illegal possession of a dagger. He has been 
sentenced to seven years’ rigorous imprison¬ 
ment including three months’ solitary con¬ 
finement under S. 307 and, in addition, he 
has been required to furnish a bond under 
S. 106, Criminal P. C., read with S. 120, to 
keep the peace and be of good behaviour 
for a period of three years on the expira- 
tion of his sentence. Under S. 457 he 
has been ordered 30 stripes and under the 
Arms Act he has been awarded two years’ 
rigorous imprisonment which will not run 
concurrently wdth his sentence under 

S. 307,1. P. C. 

I am constrained to remark that the 
case has been very perfunctorily con¬ 
ducted by the Prosecuting Inspector and 
very carelessly tried by the District Magis- 
trate with the result that not only several 
circumstances requiring explanation were 
not brought on the record but also illegal 
sentences were passed. While going through 
the statement of Dr. Sucha Singh, P. W., I 
found that Fazal Qadar, Nur Ilahi and 
Easul Khan had also been medically 
examined along wuth Mohammad Zaman 
and Saidullah Jan. Fazal Qadar had two 
incised wounds on his hands, Nur Ilahi 
had 23 contusions and abrasions and Easul 
Khan had four contusions and one abrasion. 
In the first instance the injuries of Nur 
Ilahi and Easul Khan were not taken in 
detail by the District Magistrate and even 
no document was brought on the record 
which could have proved the details of 
the injuries. Secondly, there is no refer¬ 
ence to the injuries of Fazal Qadar, Nur 
Ilahi and Easul Khan in the statements 
of the witnesses recorded at the trial. 
I have not been able to find even any 
mention of Fazal Qadar in the statements 
of Mohammad Zaman, Saidullah Jan or 
Mohsan Din. It is very commendable 
that the trial of a criminal case be 
expedited, but this should not be done at 
the expense of law and procedure. It was 
incumbent on the prosecution to explain 
the injuries on the persons of Nur Ilahi 
and Easul Khan so as to satisfy any Court 
going through the record that they were 
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not inconsistent with the story of the 
prosecution. I had to study the zimnis to 
satisfy myself whether no injustice had been 
(lone, as the presence of injuries on Fazal 
Qadar, Nur Ilahi and Rasul Khan, which 
liad not even been touched upon in the evi¬ 
dence, raised a suspicion in my mind as to 
the truth of the case as put forward by 
the prosecution. 

.\s refjards the sentences, the District 
Magistrate imposed an aggregate sentence 
of 0 years’ rigorous imprisonment on Nur 
Ilahi in two different cases, and before 
ordering stripes under S. 457, 1. P. C., he 
should have satished himself whether he 
could pass that order under the law. It 
was also the duty of the Prosecuting 
Inspector to have advised the Court on 
the legal aspect of the case, but it appears 
that he did not realize his responsibility 
and failed in his duty that he owed to the 
Court. S. 393, Criminal P. C., clearly lays 
down that a person, who is sentenced to 
imprisonment for more than five years, shall 
not be punishable with stripes and there 
is ample authority for the proposition 
that this section applies even if the sen¬ 
tences aggregating more than five years’ 
rigorous imprisonment are passed in differ¬ 
ent cases. I w'ould draw the attention 
of the District ^lagistrate to 7 Rang 769,^ 
which has followed with approval 1 Mad 
56." The Public Prosecutor has not placed 
before me any amendment of this section 
specially made for the Punjab, and in these 
circumstances I take it that the law as it 
stands applies. It was, therefore, quite 
illegal on the part of the District Magis¬ 
trate to have ordered stripes in the cir¬ 
cumstances explained above. 

I am satisfied on the merits that the con- 
victions must be maintained, but w’ith a 
view to legalize the sentences passed on the 
appellant I shall have to interfere with 
them. I accordingly, reduce the sentence 
■of seven years’ rigorous imprisonment 
awarded under S. 307, L P. C., to four years’ 
rigorous imprisonment and the sentence of 
two years’ rigorous imprisonment awarded 
under the Arms Act to six months’ rigorous 
imprisonment and confirm the sentence of 
30 stripes awarded under S. 457,1. P. C. 
I may have set aside the sentence of 
whipping in order to maintain the other 

1. Nga Nyi Gvi v. Emperor, AIR 1930 Rang 

138=1930'Cc C 305=120 I C 097=31 Or L J 

170=7 Rang 709. 

2. High Court Proceedings, 19th April 1870, 

(1S76) 1 Mad 56=2 Weir 448. 


sentences, but I have interfered with the 
sentences of imprisonment as I am con¬ 
vinced that the sentences are excessive. 
The order of solitary confinement and 
the order under S. 106, Criminal P. C. 
are cancelled. With this modification 
I dismiss these appeals. 

K.B./v.V. Sentence reduced. 
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Addison and Din Mohammad, JJ. 

Lal Chand Mehra and another — 
Petitioners—Appellants. 

V. 

Local Committee of Management, Gurd. 
waras, Amritsar, Objector and others 
—Respondents. 

First Appeal No. 126 of 1936, Decided 
on 27th October 1936, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/- 
25th November 1936. 

(a) Will — Construction — Will appointing 
trustees specifically for collection of debts— 
Will giving them power to sell property 
given in dharmarth if necessary and spend 
sale money in dharmarth—Trustees are not 
empowered to manage dharmarth property. 

Where a will appoints trustees specifically for 
collection of debts, due on mortgages and other¬ 
wise, and further authorizes them to sell the pro¬ 
perty, given in dharmarth, and spend the sale 
money in dharmarth, the will does not give 
trustees power to manage dharmarth property. 

[P 108 0 1] 

(b) Trust — Creation of — Trust indefinite 
a nd by way of dharmarth—Trust is void. 

A trust, if it is indefinite and by way of dhar¬ 
marth, cannot be enforced and is void. 

[P 108 G 1] 

(c) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 10 — Claim under S. 10 must be personal. 

A claim under S. 10 must be a personal claim 
and not a claim by a trustee. [P 108 0 1] 

(d) Punjab Sikh Gurdwaras Act (8of 1925), 
S. 27—Trust entirely in favour of dharam- 
sala — The property is of dharamsala and 
trustees can claim order under S. 27 as 
to who should administer the trust. 

Where a trust is entirely in favour of a dharam¬ 
sala with respect to certain property, the property 
is of the dharamsala and once there is a notifica¬ 
tion declaring a Gurdwara to be a Sikh Gurdwara, 
the trustees come in under S. 27 of the Act and 
can claim an order as to who should administer 
the trust. [P 108 0 1, 2] 

Kharak Siiigh and L, C. (in 

person)—for Appellants. 

Charan Singh —for Respondents. 

Addison, J.— A claim under S. 10, Sikh 
Gurdwaras Act, was put in by Mr. Lal 
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Chand Mehra, Advocate. He prayed that 
it be declared that the Dharamsala Mai 
Bhani is not a Sikli Gurdwara but a pri¬ 
vate Dharamsala and that other property 
-entered in Sch. 2 was the private property 
of Dr. Gurdit Singh for which he had 
created a trust for charitable purposes. 
This petition is headed “Lal Chand Mehra 
V. The Shromani Gurdwara Prabandhak 
Committee” and is in English. At the 
place for signature, the signature of the 
petitioner is also given in English, but 
below the signature of Lal Chand Mehra 
comes another signature in Urdu, that of 
Autar Singh, without any indication that 
another signature was to be made there. 
In the petition no claim was made on 
behalf of Autar Singh and at the place 
where he signed there was no description 
showing that there was another petitioner, 
though such a description was below Mr. 
Lal Chand’s signature. The signature is 
a short scrawl in Urdu. 

It is clear from the proceedings before 
the Sikh Gurdwaras Tribunal that Lal 
Chand was treated as the sole petitioner 
though in the typewritten copies of the 
proceedings, on 28th June, it is written 
that Sardar Kharak Singh and Mr. Nihal 
Chand, Advocates for "petitioners”, were 
present. Neither Mr. Nihal Chand nor 
Sardar Kharak Singh held a power-of- 
attorney on behalf of Autar Singh so that 
the plural ‘petitioners’ was obviously put 
in by mistake. It is not clear when this 
signature of Autar Singh was added as it 
could have been done at any time. It was 
certainly there before the petition for 
review was put in. This petition for re¬ 
view was dismissed by the Sikh Gurd¬ 
waras Tribunal. 

Mr. Lal Chand claimed a right, title and 
interest in three properties under S. 10 of 
the Act. The first was an area of 
18 kanals 4 marlas containing a kotha at 
Kot Said Mahmud. The second was an area 
of 71 kanals 18 marlas of land at Dhapai. 
The third was a building at Amritsar 
known as Dharamsala Mai Bhani or Bibi 
Bhani. It may be here mentioned that 
there was a petition under S. 7 of the Act 
which was duly gazetted and there was no 
petition under S. 8, claiming that the in¬ 
stitution was not a Sikh Gurdwara. This 
means that under S. 9 of the Act there 
should have been a gazette notification to 
the effect that the Gurdwara was a Sikh 
Gurdwara. Apparently this has not yet 
issued. A petition under S. 10 can only 


be to the effect that the property men- 
tioned is the private property of the 
petitioner or that he has a right, title or 
interest in it. 

Mr. Lal Chand claimed a right, title or 
interest by reason of a will dated 30th 
June 1920. It was executed shortly be¬ 
fore Dr. Gurdit Singh died. The petitioner 
claimed as trustee under this will and 
that was the only claim which he put 
forward. The Tribunal has held that the 
building known as Dharamsala Mai 
Bhani is not disposed of by the will. 

As regards the area of 18 kanals 4 mar¬ 
las the Tribunal gave Mr. Lal Chand a 
declaration that he as trustee could 
manage and sell it and apply the pro¬ 
ceeds to charity and that as regards the 
plot of land measuring 71 kanals 18 marlas 
he could sell it as trustee and apply the 
proceeds to meet the expenses of the 
Dharamsala Bibi Bhani in accordance 
with the provisions of the will. Against 
this decision Mr. Lal Chand and Autar 
Singh have preferred one appeal and the 
Local Gurdwara Committee, another 
appeal. 

The will is the only document on which 
the claim of Mr. Lal Chand is founded. 
We agree that there is nothing in the 
will giving any right either to Mr. Lal 
Chand or Autar Singh with respect to the 
Dharamsala proper. With respect to the 
first area of 18 kanals 4 marlas, the pro¬ 
visions of the will are as follows : 

I have given the kothi with the compound and 
the land attached thereto by way of dharmarth; 
the trustees are entitled to sell the same if they 
consider that proper and to spend the sale money 
in dharmarth. 

Upto this stage in the will there is no 
mention of any trustees. Two trustees, 
however, are mentioned later on in the 
following words : 

As regards the amounts in connection with 
mortgage deeds and lands due to me from debtors 
I appoint two persons, Mr. Lal Chand, Barrister, 
and Jetha Ram alias Jetha Mai, who is my rela¬ 
tive, as trustees, and empower them to realize the 
abovementioned amounts from the debtors 
through the Courts or otherwise. The money will 
be spent as under. 

Then follows the details as to how this 
money is to be spent. The will then pro¬ 
ceeds : 

Out of the remaining income they will start a 
langar (free kitchen) at the dharamsala in my 
name. The langar however must remain under 
the management of the Pujari unless he is dis¬ 
honest. 

It is arguable whether these trustees 
appointed for the collection of debts, due 
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on morfcgaj»es and otherwise, were speci¬ 
fically empowered to deal with the im- 
moveable property which was given in 
dharmarth as their appointment appears 
to have been specifically made for the 
purpose of collection of debts. At the 
same time it is said earlier in the will, 
iieforo the trustees were appointed, that 
the trustees could sell the area of 
18 kanals 4 marlas if they considered that 
proper and to spend the sale money in 
dharmarth. Even this clause, however, 
docs not give them power to manage the 
property : it only gives them power to 
sell, This question, however, need not be 
further considered as the trust is void, if 
it exists, by reason of indefiniteness. It 
has been held by the Privy Council and by 
all the Courts that a trust by way of 
dharmarth cannot be enforced. It fol¬ 
lows that the claim of Mr. Lal Cband in 
respect of this area of 18 kanals 4 marlas 
must be dismissed as he has no right, 
title or interest in it. It is not for us to 
find in these proceedings who is the per¬ 
son interested and in fact there is no 
material before us to come to any such 

conclusion. 

This leaves the area of 71 kanals 
18 marlas at Dhapai. This is given by 
the will to the dharamsala and it is ex¬ 
pressly ordered that the property shall 
be mutated in favour of the dharamsala. 
All that the trustees were allowed to do in 
connection with this property was to sell 
it if they saw that the dharamsala was 
not deriving any benefit from the land. 
Mahant Asa Singh, whose successor Autar 
Singh is, was given power to get the land 
mutated in favour of the dharamsala and 
it was stated that the property was 
dedicated to the dharamsala as long as it 
existed. Here again, therefore, the 
trustees had no power of management 
though they were empowered to sell the 
land if no income could be derived from it. 
There is no evidence that no income can 
be derived from it, so that the trustees 
cannot be said to have any connection 
with the land at present. 

Apart from that, we are clear that such 
a claim does not lie under S. 10, Sikh 
Gurdwaras Act. A claim under that 
section must be a personal claim and not 
a claim by a trustee. It has already been 
shown that the property was dedicated to 
the dharamsala and it was ordered that it 
should be entered in the name of the 
■dharamsala. It is therefore the property 


of the dharamsala. Provision is made for 
trustees in S. 27 of the Act. Once there 
has been a notification, declaring a Gur- 
dwara to be a Sikh Gurdwara, the trustees 
come in under the provisions of S. 27, 
Sikh Gurdwaras Act, and can claim an 
order as to who should administer the 
trust. As the trust is entirely in favour 
of the dharamsala with respect to the 
71 kanals 18 marlas of land, it would 
seem to follow under the provisions of 
S. 27 (2) of the Act that the Tribunal 
would have to order that the Committee 
of the Gurdwara should manage the 
property but this question does not arise 
at the present time. 

With respect to the appellant Autar 
Singh it was contended that his claim had 
not been disposed of. As already shown 
he made no claim though it was stated in 
para. 8 of Mr. Lal Chand’s petition that 
after Bhai Asa Singh’s death, which took 
place in 1926, his chela Bhai Autar Singh 
was appointed in his place to discharge 
the same duties as his Guru. There was 
no claim by Autar Singh, however, that 
the dharamsala was his. The only claim 
was by Mr. Lal Chand Mehra that it was 
a private dharamsala of which he was 
the trustee. As already held, however, the 
will gives him no power or control over 
the dharamsala. Nor is there any evi¬ 
dence that the dharamsala belongs to 
Autar Singh, who is only the Mahant at 

best. _ . 

For the reasons given we dismiss 
Appeal No. 126 of 1936, with costs and 
accepting Appeal No. 136 of 1936, with 
costs throughout, we set aside the decree 
of the Tribunal and dismiss the claim 
petition put in under S. 10 of the Act. 

v.b.B./a.Tj. Order accordiiujly* 
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Abdul Rashid, J. 

Sardari Lal —Convict—Appellant. 

v. 

Kmperoi —Opposite Party. 

Criminal Appeal No. 1006 of 1936, De¬ 
cided on 9th November 1936, from order 
of Addl. Sessions Judge, Gujranwala, 
D/. 31st July 1936. 

Penal Code (1860), S. 100 — Squeezing of 
testicles can result in death—Accused stab* 
bing deceased as result of latter squeezing 
and pressing hard his testicles — Case of 
accused falls under S. 100. 


1937 


Lahore 109 


Sardari Lal y. Emperor (Abdul Rashid, J.) 


Squeezing of testicles can result in death. 
Whore during a quarrel between the accused and 
the deceased, the latter catches bold of the testi¬ 
cles of the accused and presses them hard as a 
result of which the accused loses his self control 
and strikes the deceased two blows with a knife 
lying near during the quarrel, his case falls 
under S. 100 inasmuch as it can be said that the 
accused bad apprehension of death or grievous 
hurt while his testicles were being pressed by the 
deceased : 19 Mad 356, EcL on. fP 110 C 1] 

Bhaqat Bam Puri and Charanjit Lal 
—for Appellant. 

Basant Krishan for Govt. Advocate — 
for the Crown. 

Judgment.—The appellant, Sardari Lal, 
has been sentenced to seven years’ rigo- 
rous imprisonment under the provisions 
of S. 304, part 1, I. P. C. He has 
preferred an appeal to this Court through 
Mr. B. R. Puri. Sardari Lal, appellant, 
was an uncle of Chaman Lal, deceased. A 
number of disputes had arisen between 
Sardari Lal on the one side and Chaman 
Lal, deceased, on the other. Shortly before 
the present occurrence, which took place 
on the evening of 13th May 1936, Sardari 
Lal had filed a criminal complaint under 
Ss. 451 and 379,1. P. C. against Chaman 
Lal and others. The nest date of hearing 
in this case was 14th May 1936. The 
case for the prosecution is that on the 
evening of 13th May, Tara Chand, Cha¬ 
man Lal deceased, Sardari Lal, witness, 
Charan Das, Ram Lal and Imam Shah 
were sitting near a well in the Mandi of 
Wazirabad when Ganda Mai, barber, 
•came there from the shop of Sardari Lal, 
appellant. He told these persons that 
the appellant had got a knife prepared in 
order to attack them. Tara Chand replied 
that they were not afraid of the appel¬ 
lant as every one was destined to die one 
day. Sardari Lal, appellant, overheard 
this talk from some distance, rushed to 
the place where the complainant’s party 
was sitting and immediately attacked Cha¬ 
man Lal. Chaman Lal was stabbed and 
ultimately died as a result of an injury 
which had pierced his lung. Some inju¬ 
ries were also caused to Ram Lal and 
Charan Das who tried to rescue the 
■deceased. Imam Shah managed to snatch 
away the knife from the appellant. Tara 
■Chand went to the police-station and 
lodged the first information report at 
7 p. m. 

The appellant put forward a rival ver¬ 
sion in Court. He stated that on the day 
•of occurrence Lachhman Das and Mulkh 


Raj came to him and told him that Tara 
Chand and Chaman Lal desired him to 
withdraw the criminal complaint that ho 
had filed against them. He told Lachhman 
Das and Mulkh Raj that he was not pre- 
pared to accede to their wishes. In the 
evening Tara Chand came there with a 
similar request and the appellant again 
refused to withdraw the criminal com¬ 
plaint. This led to an altercation between 
Tara Chand and the appellant. There¬ 
upon Tara Chand hit the appellant with 
a doi and then both of them started to 
grapple with each other. i^Ieanwhile Cha- 
man Lal came running towards him arm- 
ed with a knife. Chaman Lal fell down 
and the knife dropped out of his hand. 
The appellant picked up the knife. Cha¬ 
man Lal, thereupon, caught hold of his 
testicles and pressed them hard. He lost 
control of himself and struck the deceased 
two blows with the knife that he had picked 
up. As the appellant and the deceased 
are nearly related to each other several 
witnesses for the prosecution appear to 
have been won over. The fact, however, 
remains that during the course of the com- 
mittal proceedings and at the trial several 
of the prosecution witnesses supported the 
defence version of the incident either 
wholly or partially. 

The learned Sessions Judge has dis¬ 
covered several unsatisfactory features in 
the evidence of the prosecution witnesses. 
After a great deal of hesitation, however, 
he has placed reliance on the statements 
of Charan Das, Ram Lal and Imam Shah. 
Charan Das no doubt supported the prose- 
cution case in his examination-in.chief at 
the trial. In cross-examination, however, 
he stated that he went to the spot on 
hearing the shrieks of the accused. Cha¬ 
man Lal, deceased, was grappling with 
the accused and was holding his testicles. 
He was thus bending down when he was 
struck by the accused. The incident took 
place at a distance of two or three kadams 
from the shop of Sardari Lal, accused. 
The admissions made by this witness are 
very significant as he appears to be a dis- 
interested person. There is no indica¬ 
tion on the record that he is related to 
the parties or that he is inclined to favour 
the accused for any other reason. The 
learned Sessions Judge has observed in 
his judgment that so far as Ram Lal is 
concerned he has made contradictory state¬ 
ments regarding the origin of the fight. 
In the Court of the committing Magis- 
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trate, he supported the version of facts 
r;ivcn in the first information report while 
in the Court of the Sessions Judge he 
supported the defence version to a certain 
extent. The statement of Imam Shah is 
also open to the same objections as that of 

Ram Lai. . 

After examining the entire evidence 

on the record, I am of the opinion that 
Charan Das is the only prosecution wit¬ 
ness on whom any reliance can be placed 
in this case. His evidence establishes that 
tne appellant was screaming while his 
testicles were being pressed by the deceased, 
and that it was after he had started 
screaming that he stabbed Chaman Lai 

deceased. The learned Sessions Judge has 
made the following observation in his 

judgment : . ,, , 

lu these circumstauccs and specially because 

the prosecution witnesses have shown extreni^e un¬ 
willingness to disclose the manner in which the 

fight originated, I feel I am justified in conclud¬ 
ing that the accused had some right of private 
defence which in killing the deceased he has cer¬ 
tainly considerably exceeded. • There is nothing 
to show that he bad any apprehension of death or 
grievous hurt and consequently his case cannot 
bv any stretch of imagination fall under S. 100, 

I.' P. C. 

Squeezing of testicles can result in 
death. A case of this type is reported in 
19 Mad 356.^ It cannot, therefore, be 
said that the appellant had no apprehen¬ 
sion of death or grievous hurt while his 
testicles were being pressed by the 
deceased. For the reasons given above 
I accept this appeal and acquit the appel¬ 
lant. 

r.m./d^S^_ Aypeal allowed. 

1. Queen Empress v. Kalyani, (189G) 19 Mad 
35G=1 Weir 313. 
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Addison and Din Mohammad, JJ. 

Fateh Din and others — Plaintiffs 
Appellants. 

V. 

ML Hakim Bihi and oi/ters—Defendants 
—Respondents. 

Second Appeal No. 132 of 1936, Decided 
on 3rd November 1936, from decree of 
Dist. Judge, Gujranwala, D/- 4th Novem¬ 
ber 1935. 

Custom (Punjab) — Succession —Arajns of 
Wazirabad Tahsil, Gujranwala District ■” 
Daughter and resident son-in law (khana- 
damad) are entitled to succeed on death of 
daughter’s father without male issue. 


The essence of the custom prevailing among the 
Arains of the Wazirabad Tahsil of the Gujranwala 
District, to the effect that if a daughter along 
with her husband lives with her father, the latter 
living as a resident son-in-law {khanadamad), till 
bis death she or he is entitled to inherit if there 
is no son and the father has gifted to either of 
them his property by written deed, is that a 
daughter and a resident son-m-law m the Tahsil 
arc entitled to succeed on the death of the 
daushter's father. The provision about a deed of 
gift or written will is only tccomuiendatory and 
not mandatory. When custom first started there 
were no written deeds in the Pnnjab and that is a, 
refinement obviously added later . AIR 1933 

P G 132 and 31 P R 1393, Rel. on. 

[P 110 C 2 ; P 111 C 1] 

Manohar Lai Mehra for Mohammad 
Alam —for Appellants. 

Miikand Lai Pui i and Manohar Lai— 
for Respondents. 

Addison, J.— This suit was brought by 

the reversioners of Sher Mohammad, an 
Arain of village Sodhra, in the Wazirabad 
Tahsil of the Gujranwala District, for a 
declaration that a gift made by the widows 
of Sher Mohammad to his daughter 
Mt. Hakim Bibi should not affect their 
reversionary rights after the death of the 
widows. The trial Court held that there 
was no doubt that the husband of 
Mt. Hakim Bibi had been established as a 
khanadamad and that therefore he or 
she could have succeeded to his property 
if he had made a gift in his lifetime. As 
he had not done so, the suit was decreed. 
Mt. Hakim Bibi appealed agai^t this 
decision to the District Judge. He held 
that the gift was valid and, accepting the 
appeal, dismissed the suit. Against this 
decision the collaterals have preferred this 
second appeal. 

In Answer 48 of the Code of Tribal Cus¬ 
tom of the Gujranwala District, compiled- 
in 1914 it is said that if a daughter and 
her husband live with her father as resi-^ 
dent son-in-law {khanadamad) till his 
death, she or he is entitled to inherit if 
there is no son and the father had gifted 

or bequeathed to either of them his pro¬ 
perty by a written deed. This answer; 
applies certainly to all tribes in the Wa- 
zirabad Tahsil and Arains of the Sharak- 
pur Tahsil. As the parties in this case 
are Arains and live in the Wazirabad 
Tahsil the statement certainly applies to 
them. It has been found in the present 
case that the husband of Mt. Hakim Bihi 
was khanadamad in the true sense of 
the term. On the marriage of Mt. Hakim 
Bibi she did not leave her father’s house. 
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but continued to live with him along with 
her husband. In fact her husband had 
been taken into the house before the mar¬ 
riage. The husband belonged to another 
village and remained with his wife’s father 
for 16 years till his death. It has also 
been found that Sher Mohammad intended 
that his daughter and her husband should 
succeed him, but he died before making a 
formal gift or will. This explains why his 
widows on his death made such a gift and 
the only question is whether the daughter 
is entitled to succeed, there being no deed 
of gift or written will in her favour. It 
seems to us that the essence of the custom 
is that a daughter and a resident son-in- 
law, who has been made khanadamad, 
are entitled to succeed in this Tahsil on 
the death of the daughter’s father and 
that the provision about a deed of gift or 
written will is only recommendatory and 
not mandatory. When custom first started 
there were practically no written deeds in 
the Punjab and this is a refinement obvi¬ 
ously added later : see 57 All 494.^ In 
this view the decision of the District Judge 
is correct. 

We are fortified in this conclusion by a 
perusal of 31 P E 1895.^ That was a case 
from Gujrat, but the provision in the wajib- 
ul-arz is very similar, namely, that there 
should be a verbal or written gift ; and it 
was found in that case also that there had 
been no verbal or written gift. Neverthe¬ 
less it was held that by custom among 
Gujars of the Gujrat District a married 
daughter was entitled to succeed her 
father, a sonless proprietor, in a case where, 
though no definite act of donation was 
proved, it was a fair inference from the 
established facts that the sonless proprie- 
tor settled his daughter and her husband 
in his house and on his land with a view 
to their succeeding him as his heirs to the 
exclusion of his collaterals. This is on all 
fours with the present case and for the 
reasons given we dismiss this appeal but 
make no order as to costs. 

R.M./d.S. Appeal dismissed. 


1. Basant Singh v. Brij Eaj Saran Singh, AIR 

1935 P C 132=156 I 0 864=62 IA 180 = 57 
All 494 (P 0). 

2. Baggi V. Manun, (1895) 31 P E 1895. 
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Jai Lal, J. 

Ilka Lal and others — Plaintiffs — 
Appellants. 

V. 

J/A Fayazi Khanam — Defendant — 
Respondent. 

Second Appeal No. 1913 of 1935, Deci¬ 
ded on 12th March 1936, from decree of 
Dist. Judge, Delhi, D/. 2Cth July 1935. 

Limitation — Bar of — Limitation for suit 
expiring on 21st August—Plaint presented on 
20th August to Judge personally at 9 p. m. 
with application for extension of time for 
making up deficiency in court-fee — Judge 
transferring suit for trial to another Judge— 
Plaint reaching Court to which it was trans* 
ferred on the 22nd — Deficiency in court-fee 
made up on the 2Ist—Suit held to be in time 
—Assuming it was made up on the 22nd and 
23rd, Court held to be competent to ex¬ 
tend time for payment under S. 149, Civil 
P. C. — Having accepted court-fee on subse¬ 
quent date, Court held to have granted time. 

The plaint in a suit, the limitation for which 
expired on 21st August, was presented on 20th 
August to the Judge personally at about 9 p. m. 
The plaint, when presented, did not bear the re¬ 
quisite court-fee stamp but was accompanied by an 
application for extension of time for payment of 
the court-fee. The Judge made a note that the 
plaint had been presented to him and transferred it 
for trial to another Judge, to whom it ultimately 
reached on 22nd August. Before the plaint had 
reached the Court of that Judge, the plaintiff 
had made up the deficiency in the court-fee 
stamp by paying the same in the Court in which 
the plaint was originally presented : 

Held : that the plaint must be deemed to have 
been presented on 20th August, and as the court- 
fee was made good on the 21st the suit was in 
time. Even assuming that it was made good on 
the 22nd or the 23rd, it made no difference, be¬ 
cause the plaint having been presented on 20th 
August the Court was competent to extend time 
for payment of requisite court-fee under S. 149, 
Civil P. C., and the Court must be deemed to 
have granted time by accepting the court-fee on a 
subsequent date. [P 111 C 2 ; P 112 C 1, 2} 

Naioal Kishore —for Appellants. 

Shamair Chand —for Respondent. 

Judgment. — This second appeal is by 
the plaintiffs. The suit has been held by 
the District Judge to be barred by time. 
The facts are these : The plaint was pre¬ 
sented on 20bh August 1934, to the Senior 
Subordinate Judge personally at about 
9 p. m. When the plaint was presented 
it did not bear the requisite court-fee 
stamp, but it was accompanied by an 
application for an extension of time for the 
payment of the court-fee. The limitation 
for the suit expired on 21st August 1934. 
On the 20th the Senior Sub-Judge made a 
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note that the plaint had been presented to 
him and he transferred the suit for trial 
to Mr. Tek Chand Sethi. Subordinate 
Tud-'o The plaint ultimately reached the 
Court of Mr. Tek Chand Sethi on 22nd 
Auf’ust. The learned District Judge has 
remarked that it was handed hack to the 
phiintitTs for presentation to that Court 
hut the adidavit of the plaintiff is that it 
^vas sent by the Senior Sub-Judge direct 
to the Court of Mr. Tek Chand Sethi. On 
22nd August, ^Mr. Sethi was on leave and 
the plaintiffs appeared in his Court on the 
23rd and were given a date for further 
action in the suit. Neither on the 22nd 
nor on the 23rd did the plaintiffs obtain 
an express order from the Subordinate 
Judge granting them time to make up the 
deficiency in the court-fee stamp, but it 
appears, as is stated in the affidavit of the 
plaintiff, that before the plaint^ reached 
the Court of Mr. Tek Chand Sethi, Subor- 
dinate Judge, the plaintiffs had made up 
the deficiency in the court-fee stamp by 
paying the same in the Senior Subordinate 
Judge’s Court. Objection as to limitation 
was raised before the trial Judge but ayas 
overruled the suit was decreed. On 
appeal to the District Judge, however, it 
was held that the suit was barred by time 
on the date when the plaint was presented 
in the Court of Mr. Tek Chand Sethi on 
23rd August. 

The District Judge however has made 
two mistakes of fact. In the first instance 
he has remarked that the plaint was pre¬ 
sented in the Court of Air. Tek Chand 
Sethi on 23rd August whereas an extract 
from the registers of suits shows that it 
was registered in his Court on 22nd 
August. The learned Judge then says that 
it was the plaintiff to whom the plaint 
was immediately returned by the Senior 
Sub-Judge on 20th August and he pre- 
sented it on the 23rd in the Court of Air. 
Tek Chand Sethi and that no explanation 
for this delay has been given by the plain- 
tiffs. The affidavit of the plaintiff is that 
the plaint was retained by the Senior 
Subordinate Judge and was sent by him to 
the Court of Air. Tek Chand Sethi. There 
was therefore no occasion for the plaintiff 
to explain any delay in the presentation 
of the plaint in the Court of Air. Tek 
■Chand Sethi. The plaint under the cir¬ 
cumstances must be deemed to have been 
presented on 20th August and as court-fee 
was made good on the 21st the suit was 
within time. 
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Even if it be assumed that the court-fee 
was made good on the 22nd or 23rd, 
which does not appear to be the case, it 
will not make any difference because the 
plaint having been presented on 20fch 
August the Court was competent to extend 
the time for payment of the requisite 
court-fee stamp under S. 149, Civil P, C., 
and the Court must be deemed to have! 
granted time by accepting the court-fee onl 
a subsequent date. For all these reasons! 
there is no substance in the objection that 
the suit was barred by time. I accept 
this appeal, set aside the decree of the 
District Judge and restore that of the trial 
Judge with costs throughout. 

r.m./r.k. Appeal allowed. 
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Jai Lal, J. 

Deputy Commissioner, Miamvali 
Petitioner. 

V. 

Amir Khan, etc. —Respondents. . 

Civil Ref. No. 21 of 1936, Decided on 
19th October 1936, from order of Dist. 
Judge, AIianwali, D/- 3rd November 1934. 

(a) Punjab Alienation of Land Act (13 of 
1900), S. 21-A (2)—Limitation—Period com¬ 
mences not from date of decision of illegality 
of order but from knowledge of order. 

For an application for revision under S. 21-A 
(2) of the Punjab Alienation of Land Act, it is 
not from the date on which the Deputy Commis¬ 
sioner makes up his mind that the order is illegal 
that the time is to count but from the date on 

which the order is brought to his notice. 

[P 113 C 1] 

(b) Punjab Alienation of Land Act (13 of 
1900), S. 6 (1) (a)-Digging of land and use 
of earth is profit—Mortgagee is entitled to 
dig land. 

There is no provision in the Punjab Alienation 
of Land Act prohibiting the digging up of land by 
a lessee or a mortgagee. Digging up the land and 
use of the earth fall within the definition of 
receipt of profits of the laud which under S. 6 (1) 
(a) entitles the mortgagee to receive rents and 

profits of the land for a period of twenty years. 

^ [P 113 C 2) 

(c) Punjab Alienation of Land Act (13 of 
1900), S. 16—Sale even if conducted by Re- 

Qfid not by Collector does not affect. 

The sale of an interest in the land even if con¬ 
ducted by the General Receiver and not by the 
Collector is a matter which has nothing to do with 
the Punjab Alienation of Land Act. [P 113 0 2] 

(d) Punjab Alienation of Land Act (13 of 
1900), S. 21A—Revision lies only against 

illegal orders. 

An application for revision is entertainable only 
if the order passed is contrary to any provisions 
of the Punjab Alienation of Land Act. [P 113 0 2J 
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V. N. Sethi —for Respondenfe (Amir 
Khan). 

Order. —This is an application by the 
Deputy Commissioner of Mianwali for 
revision of an order passed by the District 
■Judge, Mianwali, on the 3rd November 
1934. The application is under S. 21.A 
(2) of the Punjab Alienation of Land Act. 
It appears that one Amir Khan was 
adjudicated insolvent and his land was 
farmed out for twenty years under the 
orders of the District Judge. The learned 
Judge directed that “the Receiver may 
notify any bidder that ho may dig up the 
land to any reasonable extent.” It is 
this order that is sought to be revised by 
this application. It seems that the atten. 
tion of the Deputy Commissioner was 
invited to the alleged illegality of the 
order by the insolvent by his application 
dated the 21st November 1935, which, 
however, was not presented till the 31st 
January 1936. On that date the Deputy 
Commissioner passed an order on the 
application that the Revenue Officer should 
make enquiry and report on it. Finally, 
on the receipt of the report of the Revenue 
Assistant, the Deputy Commissioner made 
this application on the 26th June 1936. 
It is rightly contended on behalf of the 
respondent that this application is barred 
by time. An application for revision under 
S. 21-A (2) of the Punjab Alienation of 
Land Act can be made within two months 

I 

.of the date on which the Deputy Com¬ 
missioner is informed of the order which 
is alleged to be contrary to any provisions 
of the Punjab Alienation of Land Act. It 
is not from the date on which the Deputy 
Commissioner makes up his mind that the 
order is illegal that the time is to count 
but from the date on which the order is 
brought to his notice. The order in ques¬ 
tion was brought to his notice on the 31st 
January 1936 and the application which 
was made on the 26th June 1936, would 
be obviously barred by time. 

On the merits also, in my opinion, this 
japplication must bo rejected. An applica¬ 
tion for revision is entertainable only if 
the order passed is contrary to any provi¬ 
sions of the Punjab Alienation of Land 
Act. I am not satisfied that the order in 
•question falls within this category. The 
Deputy Commissioner is of opinion that: 

The permission to dig up the land will allow the 
mortgagee to commit an act which is destructive 
or permanently injurious to the property as con¬ 
templated in S. 76 (e) of the Transfer of Property 
Act. 


I am not concerned with the provisions 
of the Transfer of Property .Vet for the 
purposes of this petition. Moreover, the 
order does safeguard the interest of the 
insolvent by providing that the land may 
bo dug up to any reasonable extent. Thera 
is no provision in the Punjab Alienation 
of Land Act prohibiting the digging up of 
land by a lessee or a mortgagee. S. 6 (l) 
(a) relied upon by the Deputy Gommis-j 
sioner entitles the mortgagee to receive 
rents and profits of the land for a period 
of twenty years. Digging up the land 
and use of the earth would fall within the 
definition of receipt of profits of the land. 
Another objection raised to the sale of the 
interest in the land is that it was con. 
ducted by the General Receiver and not 
by the Collector. That again is a matter 
which has nothing to do with the Punjab 
.Alienation of Land Act. I, therefore,' 
dismiss this application both as barred by 
time and on the merits. There will be no 
order as to the costs of this reference. 
b.d./d.s. Application dismissed. 
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Jai Lal, J. 

Ch. Moha?nmad Ali —Appellant. 

V. 

L. Ram Dass —Respondent. 

Exn. First Appeal No. 260 of 1936, De¬ 
cided on 6th October 1936, from order of 
Sub-Judge, First Class, Lahore, D/. 28th 
March 1936. 

(a) Execution sale—Setting aside—Judg¬ 
ment-debtor permitting Court to sell pro¬ 
perty without fresh proclamation if he fails 
to pay decretal amount within given period— 
Court selling property accordingly—Sale 
cannot be set aside on ground of irregularity 
in sale proclamation. 

Where a judgment-debtor applies to Court to 
grant him time to raise the decretal amount and 
agrees that if he is unable to do so within 
the time allowed, the property may be sold with¬ 
out fresh proclamation, it is not open to him to 
object to the sale on the ground of any irregula¬ 
rity in the proclamation of sale, which had been 
issued but stayed owing to his application, the 
contents of which were known to him already. 

[P 114 0 1, 2] 

(b) Execution sale—Setting aside—Irregu¬ 
larity—Deposit of one-fourth purchase money 
after three days of sale—Court accepting it— 
It is mere irregularity and cannot vitiate 
sale. 

Where the deposit of 25 per cent of the pur * 
chase money is not made by auction-purchaser at 
the time of sale bub three days after it, and it is 
accepted by the Court, it is a mere irregularity 
and cannot vitiate the sale. [P 114 C 2] 

(c) Attachment-Exemption—Kothas owned 
by agriculturist in Lahore Cantonment not 
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used for agricultural purposes—Agriculturist 
not owning property in Lahore District 
Kothas are not exempt from attachment. 

Where an agriculturist owned kothas in the 
Lahore Cantonment but they were not used for 
agricultural purposes and the agriculturist did not 
own lands in the Lahore district: 

Held: that the kothas could not be exempt 
from attachment either under S. 60, Civil P. C., 
or S. 35, Punjab Relief of Indebtedness Act. 

[P 114 C 2] 

Chiuiyii Lai Vohra—[or Appellant. 

liar Bhajan Da.s— for Eespondent. 

Judgment—The judgment v/ill dispose 
of two Appeals Nos. 260 of 1936 and 270 of 
1936 by the judgment-debtor Ch. Moham¬ 
mad Ali and the decree-holder Lala Ram 
Das respectively. In execution of a money 
decree the decree-holder got 27 kothas 
belonging to the judgment-debtor and 
situated in Lahore Cantonment sold, and 
purchased them himself for Rs. 3,000. 
Objections were raised by the judgment- 
debtor that the sale was bad on account 
of material irregularities in publishing and 
conducting it and that consequently sub¬ 
stantial loss had accrued to him. These 
objections have been dismissed by the 
learned Subordinate Judge. Some other 
objections were also raised by the judg¬ 
ment-debtor including one that the kothas 
could not be sold because he was an agri¬ 
culturist. It appears that on 8th August 
1935 the judgment-debtor made an appli¬ 
cation to the executing Court asking for 
three months’ time to enable him to 
arrange for the decretal amount by private 
alienation of his property and expressly 
stated in that application that in case he 
is unable to raise the money within three 
months the property be sold by auction on 
8th November 1935 without fresh procla¬ 
mation. To this arrangement the decree- 
holder consented and the Court granted 
time and leave to the judgment-debtor to 
raise the money by private alienation but 
the latter was unable to make any arrange¬ 
ment to pay the decree-holder. The pro¬ 
perty was consequently sold without fresh 
proclamation and was purchased by the 
decree-holder for Rs. 3,000. 

Before me it is contended that the sale 
was vitiated on account of an irregularity 
in the original proclamation of sale in 
which the renting value of the property 
was not mentioned, nor was the approxi¬ 
mate value of the property mentioned. It 
is true that there were these omissions in 
the proclamation of sale, but in view of the 
statement made by the judgment-debtor, 
on the basis of which the Court granted 
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him time to raise the decretal amount by 
private alienation of the property, it is' 
not open to him now to object to the sale 
on the ground of any irregularity which 
existed in the proclamation of sale which 
had been issued prior to the statement 
and the contents of which were known to 
him. It is further to be observed that a 
notice under 0. 21, R. 66, Civil R. C., was; 
issued to the judgment-debtor, but he did 
not appear in pursuance thereof and there¬ 
fore the proclamation of sale had to be 
prepared in his absence. In my opinion 
the view of the learned Subordinate Judge 
is correct that the judgment-debtor is not 
entitled to raise these objections at this- 
stage. Another objection raised by him, 
which has been repeated before me, is 
that the decree-holder did not deposit at 
the time of the sale 25 per cent of the 
purchase money, but it does appear that 
three days afterwards the decree-holder 
made the deposit and this deposit was 
accepted by the Court. I do not see that 
the judgment-debtor has suffered on ac¬ 
count of this omission. In any case, this 
was a mere irregularity and could not' 
vitiate the sale. It was open to the Court 
to refuse to accept the deposit and to 
order a fresh sale, but the Court did not- 
follow that course; on the other hand it 
accepted the deposit as if it had been made* 
at the time of the sale. 

It is then contended that the judgment- 
debtor is an agriculturist and therefore 
the kothas sold were exempt from sale by 
virtue of S. 60, Civil P. C. read with S. 35, 
Relief of Indebtedness Act. It is, however, 
conceded before me that the judgment, 
debtor is a resident of Ferozepore and that j 
he has no land in the Lahore District. 
The kothas in question are situated in 
Lahore Cantonment and it is conceded 
that some of them are rented to other 
persons. It is not shown that they have 
been occupied by the judgment-debtor or 
are required by him for his own occupa¬ 
tion and I cannot understand how he can 
claim exemption in respect of these kothas 
considering that they are situated in 
Lahore Cantonment and the judgment- 
debtor has absolutely no land in the 
Lahore District. It is further to be noted 
that on 8th August 1935, the judgment- 
debtor made a statement that the kothas- 
might be sold on 8th November 1935 if 
he was unable to raise the money for pay¬ 
ment to the decree-holder by private alie¬ 
nation thereof. It is not open now to the-* 
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judgment-debtor to claim exemption in 
respect of the kothas, even if he was 
otherwise entitled to make such a claim. 
This practically disposes of the appeal by 
the judgment-debtor. 

I may, however, dispose of another 
objection by the judgment-debtor that the 
property has been sold for much less than 
its market value. Some witnesses were 
produced by the judgment-debtor, who 
merely gave their opinion that the pro¬ 
perty was worth Es. 10,000 to Rs. 15,000, 
The decree-holder in his application for 
execution had mentioned the value of the 
property to be Rs. 8,000, but he explained 
to the Subordinate Judge, which explana- 
tion has been accepted by the learned 
Judge, that when he valued the kothas at 
Rs. 8,000 he was under the impression 
that the judgment-debtor was the owner 
of the site under them but that he subse- 
quently discovered that he is only the 
owner of the materials, the site being 
owned by the Lahore Cantonment autho- 
rity. It is obvious that no reliance can 
be placed on the vague statements made 
by the witnesses who, without giving any 
reasons, state that the property is worth 
Rs. 10,000 to Rs. 15,000. Some other 
witnesses were produced by the judgment- 
debtor who stated that they were pre¬ 
pared to pay up to Rs. 3,500 for the pro¬ 
perty, but when they were asked to depo¬ 
sit 25 per cent of the amount that they 
were prepared to pay, they failed to do so. 
In these circumstances the learned Judge 
was entitled to come to the conclusion 
that there was no evidence to show that 
the property was worth much more than 
what it has fetched in the auction sale. 
In any case, this question is immaterial 
having regard to the fact that it has not 
been shown that it was open to the 
judgment-debtor to object to the sale on 
the ground of any material irregularity in 
publishing or conducting it. The appeal 
of the judgment-debtor is consequently 
dismissed with costs. 

During the execution proceedings the 
judgment-debtor also pleaded that he had 
paid Rs. 900 to the decree-holder of which 
the latter had not given credit to him. 
Oral evidence was led in support of this 
contention and this evidence has been 
believed by the learned Subordinate Judge. 
It is contended on behalf of the decree- 
holder in his appeal that the evidence 
given on behalf of the judgment-debtor is 
contradictory and unreliable, especially in 


view of the fact that on 6th August 1935 
the judgment-debtor made an application 
to the Court but did not allege that ho 
had paid Rs. 900 to the decree-holder. 
His allegation is that this amount was 
paid in February 1935. These are no 
doubt important matters to be taken into 
consideration, but in spite of these the 
learned Subordinate Judge has come to the 
conclusion on a consideration of the evi¬ 
dence produced by the judgment-debtor 
that the payment of Rs. 900 has been 
proved. I see no reason to differ from the 
conclusion of the Subordinate Judge. I 
dismiss the appeal of the decree, holder 
with costs. 

P.R./a.L. Appeal dismissed. 
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Jai Lal, J. 

Eoshan Lal and another — Defendants 
—Appellants. 

V. 

Charan Das, Plaintiff and another^ 
Defendant—Respondents. 

Second Appeal No. 1692 of 1935, De¬ 
cided on 5th March 1936, from decree of 
Senior Sub-Judge, Gurdaspur, D/- 8th May 
1935. 

Civil P. C. {1908), O. 41, R. 27-Lower ap¬ 
pellate Court calling witness not called by 
parties and giving good reasons for so doing 
—There is nothing illegal in exercise of its 
discretion by it — High Court cannot in 
second appeal, decide whether discretion had 
not been rightly exercised. 

Where the lower appellate Court calls, of its 
own motion, a witness not called by the parties 
in order to elucidate a point involved in the ap¬ 
peal, and gives good reasons for the calling of the 
witness, there is nothing illegal in the exercise of 
its discretion by the lower appellate Court and it 
is nob open to the Court in second appeal to de¬ 
cide whether the discretion had not been rightly 
exercised. [P ng c 1] 

Shambu Lal Puri—iox Appellants. 

Shamair Chand —for Respondents. 

Judgment.—The only question in this 
second appeal is whether the respondent 
was a bona fide transferee for considera¬ 
tion. The consideration was paid before 
the registering ofScer, but the question was 
whether the transaction was a bona, fide 
one. Apparently it was suggested that the 
money had been returned to the alienor 
after it had been ostensibly paid before 
the registering officer. The trial Court 
held that the transaction was not a bona 
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tide one and for consideration. On appeal 

the Senior Subordinate Judge on his own 

motion called a witness and examined him. 
This witness, it was alleged, had advanced 
'■he money to the alienee to pay the consi¬ 
deration for the alienation. No prayer was 
made by the alienee to call this witness, 
but the learned Judge was of opinion that 
■n such cases it was necessary for an alie¬ 
nee to call the person from whom he had 
■ borrowed the money; in other words, to 
prove, not only the payment of the money 

ostensibly, but also to show that he had 

the money to pay. It was on account of 
this observation by the learned Judge that 
he decided to examine a witness, who, ac¬ 
cording to him, should have been called 

originally by the alienee. 

It is contended on this appeal that this 
action of the Senior Subordinate Judge was 

illegal and that 0. 41, R. 27, Civil P. C., 
does not authorize the procedure. In my 
opinion, in the present case, the learned 
■Senior Subordinate Judge gave good rea- 
sons for calling a witness. On this second 
appeal it is not open to me to decide whe¬ 
ther the discretion had not been rightly 
exercised. There was nothing illegal in the 
exercise of the discretion and consequently 
the appeal fails on the only point that is 
urged before me. There is no substance in 
the objection that opportunity should have 
been given to the appellants to rebut the 
evidence recorded by the Senior Subordi¬ 
nate Judge. This request does not seem to 
have been made before the learned Judge 
below and it is not even alleged now that 
it was so made. I dismiss the appeal with 

oosts. 

R.M./R'IC. Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Bkai Waryam Sma/i — Defendant— 
Appellant. 

V. 

Intazamia Committee Gurdwara Gum 
■Gobind Sin(jht Plaintiff and others, Defen¬ 
dants—Respondents. 

First Appeal No. 189 of 1936, Decided 
on 28th October 1936, from decree of Dist. 
Judge, Ferozepore, D/- 3l3t January 1936. 

(a) Mis'joinder—Surplusage of plaintiffs — 
Suit is not incompetent. 

The fact that there is a surplusage of plaintiffs 
will not make a suit incompetent. [P 117 0 2] 
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(b) Punjab Sikh Gurdwaras Act (8 of 1925), 

S. 99—Notice of meeting—Members meeting 
together shows reasonable notice— Notice 
need not be in writing. 

The fact that the members meet does go to 
show that the members bad sufficient reasonable 
notice of the meeting and that the members 
themselves combined together to meet. Such notice 
of meeting need not be in writing. [P 117 0 2] 

(c) Punjab Sikh Gurdwaras Act (8 of 1925), 

S. 103- Minute book—Chairman to sign it — 
Minute book if signed by others along with 
Chairman does not make resolutions illegal 
—Form and shape of minute book is immate¬ 
rial. 

Under S. 103 only the Chairman is compelled 
to sign the minute book. But where other mem¬ 
bers signed along with the Chairman, it does not 
make the resolution illegal as it was signed by the 
Chairman. It is nowhere defined in the Act in 
what form or shape the minute book shall be, so a 

student's exercise book can form a minute book. 

[P 117 0 2] 

Nand Lai and A. G. Maurice — for 
Appellant. 

Bhagat Singh—iov Respondents. 

Addison, J. — There is a Gurdwara 
Guru Gobind Singh in Chak Fateh Singh- 
wala in the Ferozepore District. Under 
S. 5 (3), Sikh Gurdwaras Act, the Govern¬ 
ment issued Notification No. 131-G, dated 
30th May 1927, specifying the rights and 
interests in respect of the property of the 
aforesaid Gurdwara regarding which no 
claim had been brought under the provi¬ 
sions of S. 5 (1). The Gurdwara itself was 
declared a notified Sikh Gurdwara under 
Notification No. 892 dated 28th April 

1926. The Committee for its management 
consists of four elected members and one 
member nominated by the Board : see 
S. 87 of the Act. Under S. 88 (3) the 
Commissioner notified the fact that the 
Committee had been duly constituted by 
Notification No. 246 dated 14th January 

1927. That date, therefore, is the date of 
the constitution of the Committee. 

The present suit was brought by the 
President and three members of the Com¬ 
mittee under S. 28 of the Act for posses¬ 
sion of the Gurdwara and the property 
attached thereto. The suit should have 
been instituted in the Court of the District 
Judge within 90 days from the date of the 
publication specified in S. 28 (2) of the 
Act. It was so instituted, but it was insti¬ 
tuted in the wrong Court, namely that of 
the Senior Subordinate Judge who sent it 
for trial to the Court of another Subordi¬ 
nate Judge, Second Class. He found that 
he had no jurisdiction as the value of the 
suit was over Rs. 5,000, and the suit was 
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sent to the District Judge to be trans¬ 
ferred to a proper Court. The District 
Judge sent it to the Court of the Senior 
Subordinate Judge. The Senior Subordi¬ 
nate Judge held that he had no jurisdic¬ 
tion and he returned it, on 10th January 
1928, to the plaintiff to present it in the 
Court of the District Judge. This was 
done the same day. The Additional Dis¬ 
trict Judge held by his order dated 11th 
November 1928 that the suit was time- 
barred because the time spent in the 
Courts of the Senior Subordinate Judge 
and the Subordinate Judge, Second Class, 
could not be excluded under the provi¬ 
sions of S. 14, Dim. Act. The suit was 
therefore dismissed. There w'as an appeal 
to this Court. The appeal was accepted 
and it was held that the plaintiff was 
entitled, under the circumstances of this 
case, to exclude the time infructuously 
spent either in the Court of the Senior 
Subordinate Judge or in the Court of the 
Subordinate Judge to which it was sent 
for a time. As the necessary dates were 
not available before the Judges who heard 
the appeal they accepted the appeal and 
remanded the suit to the District Judge 
for final determination of the question of 
limitation after deducting the time spent 
in the subordinate Courts. The District 
Judge has held that the suit was within 
time and that the other defences set up 
were frivolous. He accordingly decreed 
the suit and Mahant Waryam Singh, defen¬ 
dant, has appealed. 

The first point taken in the appeal was 
that the decision of the District Judge was 
wrong in holding that the suit was not 
barred by time. The argument is founded 
on the words used by the Division Bench 
of this Court, which heard the case, to the 
effect that the plaintiff was entitled to 
exclude the time infructuously spent either 
in the Court of the Senior Subordinate 
Judge or the Court of the Subordinate 
Judge to which it was sent for a time. It 
was contended that this meant that only 
one or other of those times could be 
excluded but not both. Obviously, how. 
ever,^^the word either” is a clerical error 
for whether.” This follows from the 
penultimate sentence in the judgment of 
this Court where it was said that the suit 
was remanded to the District Judge for 
final determination of the question of 
limitation after deducting the time spent 
in the subordinate Courts (not Court}. 
There is thus no force in this contention 


and it was not disputed before us that the 
suit would be within time if those periods 
were excluded. 

It was next contended that the suit was 
not brought by persons competent to bring 
it as the resolution passed by the Com. 
mittee on 9th August 1927 was to the 
effect that the President Inder Singh, son 
of Waryam Singh, was deputed to insti¬ 
tute the present suit, whereas it was 
brought by this President and three other 
members. The fact that there was a 
surplusage of plaintiffs would not make 
the suit incompetent. There is no force 
in this argument and we overrule it. 
Thirdly, it was contended that proper 
notice w'as not given when the meeting of 
the Committee was convened at which was 
passed the resolution in question. Under 
S. 99 of the Act, when the offices of Presi¬ 
dent and Vice-President are vacant, any 
two members may, by giving reasonable 
notice to the other members, convene a 
meeting for the election of a President. 
At that time no President or Vice-Presi¬ 
dent had been elected. The Shiromani 
Gurdwara Prabandhak Committee, on 29tb 
July 1927, drew the attention of the five 
members to the fact that it w’as their duty 
to meet and take steps to carry out their 
functions. After receiving this notice the 
Committee met on 9th August, proceeded 
to elect Inder Singh as President and 
Sarwan Singh as Vice-President and then 
passed the resolution authorizing the Presi¬ 
dent to bring the present suit. The fact 
that they met shows that there was rea¬ 
sonable notice and that the members 
themselves combined together to meet. It 
is not said that the notice should be in 
writing. We, therefore, hold that rea¬ 
sonable notice was given and that the- 
Committee did meet. There is thus nc' 
force in this contention. 

It was also argued that the minute book 
was signed by the President and three 
members, while according to S. 103 of the 
Act only the Chairman is compelled to 
sign it. Here again, the fact that three 
other members signed it does not make 
the resolution illegal as it was signed by 
the Chairman. It was also said in con¬ 
nexion with this minute book that it was 
merely a student's exercise-book and that 
such a book could not be held to be a 
minute book. It is nowhere however 
defined in the Act in what form or 
shape the minute book shall be. This is-' 
also a frivolous objection. No other ground 
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^v^ls avi^ued and as a matter of fact no 
defence on the merits was possible. For 
the reasons given we dismiss the appeal 
with costs. 

B.D, p.s. Appeal dismissed. 
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Jai LaXj, J. 

Bir Bal —Petitioner. 

V. 

Juran Sinrjh —Opposite Party. 

Civil Revn. No. 646 of 1935, Decided on 
8th January 1936, from order of Dist. 
Judge, Rawalpindi, D/- 6th June 1935. 

Suit—Dismissal for default—Restoration— 
Date fixed for payment of adjournment 
costs—Party ill and his pleader though pre¬ 
sent in Court failing to hear case being 
called—Suit dismissed for default—Restora¬ 
tion of suit should be granted. 

On an adjourned date of hearing B was ordered 
by Court to pay A adjournmcDt costs, but on 
that date it was found that ^ was ill and could 
not attend and his counsel though present in 
•Court all the day, could not hear the case being 
called, with the result that the suit was dis¬ 
missed. Thereupon on that very date .4’s counsel 
filed an application for restoration ; 

Jfeld : as day was fixed merely for the payment 
of costs by B, it was not really necessary for A to 
appear in Court as he could have realized the 
costs from the Court subsequently if B had 
deposited them that day. Therefore, to such a case 
O. 9, R. 8, Civil P. C., has no application; and the 
circumstances of this case were such that was 
entitled to the restoration of his suit. 

[P 118 C 2 : P 119 C 1] 

7?am Lai Anand 1 —for Petitioner. 

])es Boj for Opposite Party. 

Order. —This is a petition for the revi¬ 
sion of the order passed on appeal by the 
District Judge of Rawalpindi whereby he 
dismissed the petitioner’s appeal against 
an order of the trial Judge refusing to 
restore his suit which had been dismissed 
in default. The suit was for the recovery 
of money due on the footing of a mortgage 
and had originally been decreed by the 
trial Court but had been remanded by the 
appellate Court on an appeal by the 
'defendant who had claimed that some 
•witnesses cited by him should be allowed 
to be produced before the trial Judge. On 
remand of the case to the trial Judge the 
parties appeared before him and finally the 
57th August 1934 was fixed as the date 
on which the defendant had to pay Rs. 16 
as costs of adjournment to the plaintiff. 
On that date, apparently according to the 


order on the record, no other proceedings 
had to take place except possibly the 
fixing of a date for recording the evidence. 
On that day neither the plaintiff nor his 
counsel appeared in Court and the suit 
was dismissed in default. On the same 
day an application was made by the peti¬ 
tioner’s counsel for the restoration of the 
suit. Evidence was led on behalf of the 
plaintiff that he could not appear because 
he was ill and this has not been found to 
be a false allegation by the Courts below. 
On the other hand the learned District 
Judge appears to accept this allegation to 
be correct but the application has been 
dismissed on the ground that no reason 
has been shown why the counsel did not 
appear when the case was called. 

Now it is alleged that the counsel did 
appear in Court in other cases on that 
day and was throughout present in the 
Bar room, but he did not hear the case 
being called. He did not, however, make 
any statement either at the bar or in the 
witness box or by means of an affidavit 
to the effect that he was present in Court 
waiting for the case being called and did 
not hear the case being called. It is on 
this gi'ound that both the trial Judge and 
the learned District Judge on appeal have 
accepted as true the allegation of the 
defendant that the case had been called 
but nobody appeared. But an affidavit 
was filed by the counsel in the Court of 
the District Judge. That affidavit was 
not accepted by him and was returned to 
the petitioner. It thus appears that the 
petitioner has not been quite diligent 
about the case. At the same time it does 
appear that there was misunderstanding 
on the part of the counsel in not appearing 
in Court when the case was called. It is 
obvious that he was present in Court 
throughout the day because the applica¬ 
tion for restoration was made on the same 
day and this fact lends strong support to 
the allegation that the counsel was pre¬ 
sent waiting for the case to be called and 
did not hear when the case was called 

Another point taken by the petitioner’s 
counsel is that the case could not have 
been dismissed in default on 27th August 
1934, because that day was fixed merely 
for the payment of costs by the defendant 
and it was not really necessary for the 
plaintiff to appear in Court as he could 
have realized the costs from the Court 
subsequently if the defendant had depo-* 
sited them that day. It is therefore con- 
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(tended that to such a case 0. 9, E. 8, has 
no application. In m^^ opinion the cir¬ 
cumstances of this case are such that the 
Ipetitioner was entitled to the restoration 
(of his suit. 

There is another ground raised that 
■even if the suit could be dismissed under 
O. 9, R. 8, it could be dismissed only to 
the extent to which the defendant had 
•denied the claim of the plaintiff and that as 
the defendant had admitted a part of the 
.plaintiff’s claim the suit should have been 
decreed pro tanto. In view, however of 
the fact that the plaintiff, as I have 
already stated, has not been quite diligent 
in this case the restoration of the suit 
ehould have been directed on the payment 
■of costs by him. I accept this petition 
and set aside the order of the learned Dis¬ 
trict Judge and of the trial Court refusing 
to set aside the dismissal of the suit in 
default, but the petitioner, that is to say 
the plaintiff, must pay Rs. 32 (Rupees 
thirty two) as the costs of the respondent 
of these proceedings irrespective of the 
result of the suit. 

B.D./d.S. Petition accepted. 
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Addison and Din Mohammad, JJ. 

Sher Afzal —Plaintiff—Appellant. 

V. 

[Laid) Bulaqi Mal and others — 
Defendants—Respondents. 

First Appeal No. 59 of 1936, Decided 
on 13th October 1936, from decree of Sub- 
Judge, 1st Class, Lahore, D/- 29th Octo¬ 
ber 1935. 

Custom (Punjab)—Alienation—Necessity— 
Payment of decretal debt constitutes neces* 
eity — Loans by father for acquiring land, 
reckless extravagance or wanton waste on bis 
part not being proved—Alienation of ances¬ 
tral property is valid being for necessity and 
consideration. 

Payment for discharge of decretal debt consti¬ 
tutes necessity. A debt which is not otherwise 
tainted in any manner can be treated as a just and 
antecedent debt even if the alienee be the same 
creditor from whom loans have been taken. 

[P 120 Cl] 

Where alienation of ancestral property to dis¬ 
charge a part of a decretal debt was made by the 
father to a creditor from whom he had taken 
loans for the purpose of acquiring lands: 

Held : that inasmuch as reckless extravagance 
and wanton waste on the part of the father were 
oot proved, the alienation of ancestral property 
was valid as being for necessity and for considera¬ 
tion : AI R 1935 Lah 927, Rel. on. [ P 120 0 1] 


M. L. Sethi —for Appellant. 

Darhari Lai —for Respondent (Bulaqi 
Mal). 

Din Mohammad, J.—The suit which 
has given rise to this appeal was instituted 
by Sher Afzal, challenging a mortgage made 
by his father Chaudhri Chiragh Din of a 
house that he owned in the town of 
Lahore. He alleged that the alienor being 
a Rajput of Kala Shah Kaku in the Dis¬ 
trict of Sheikhupura, was governed by 
custom and that the alienation in suit was 
nob for consideration or necessity. The 
defendant Bulaki Mal traversed all these 
allegations and contended that the loans 
in part payment of which the mortgage in 
suit was executed, were advanced to 
Chaudhri Chiragh Din for the purchase of 
land, etc. Various issues arose on the 
pleadings of the parties, some of which 
were decided in favour of the plaintiff and 
some against him. In the result, the 
plaintiff’s suit was dismissed with costs. 
The plaintiff has appealed. 

This appeal can be disposed of on the 
short question whether the alienation in 
question was effected for consideration and 
necessity. If this point was decided 
against the plaintiff, no other issue would 
arise. In order to determine the question 
at issue it may be necessary here to give a 
brief history of the various loans which 
were advanced by the defendant to the 
plaintiff’s father before the transaction in 
suit took place. It appears that on 15bh 
August 1920, Chaudhri Chiragh Din exe¬ 
cuted a promissory note for Rs. 7,500 in 
favour of the defendant. On 29th Novem¬ 
ber 1920 he raised a further loan of 
Rs. 6,500 and executed a promissory note 
therefor. On 21sfc August 1921 another 
sum of Rs. 2,500 was borrowed by him 
and his total debts, excluding interest, on 
that date amounted to Rs. 16,500. On 
29bh June 1924, in lieu of the three pro¬ 
missory notes mentioned above, he executed 
a consolidated promissory note for Rupees 
35,000 in favour of the defendant. On 
4th February 1925 a suit was instituted 
against him for recovery of the amount 
due from him and was decreed on 19th 
January 1926. It was towards a part 
payment of the decretal amount standing 
against Chaudhri Chiragh Din that on 
14th June 1927 he executed the mortgage 
deed in suit. The sum secured under it 
was Rs. 4,000 which was said to have been 
credited towards the decree dated 19bh 
January 1926. 
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It is not denied that Chaudhri Chiragh 
Din, even if he was governed by Custo¬ 
mary law, could effect this alienation pro¬ 
vided it was for consideration and neces¬ 
sity. As indicated above, consideration 
cannot be attacked. The only question that 
remains now to be determined is whether 
'necessity has been established. It is evi¬ 
dent that the alienation was made to dis¬ 
charge a part of the decretal debt and 
this, in our opinion, constitutes necessity. 
'The question of what is a just antecedent 
debt, for which an owner, governed by 
Customary law, can validly transfer his 
property in favour of his creditors, very 
recently came before a Division Bench of 
this Court in A I R 1935 Lah 927.^ The 
learned Judges exhaustively discussed the 
question in all its aspects and came to the 
conclusion that even if the alienee was 
the previous creditor himself, a debt which 
jwas not otherwise tainted in any manner, 
could 1)6 treated as a just antecedent debt. 
It is admitted that Chaudhri Chiragh Din 
was holding the office of an Extra Assis¬ 
tant Commissioner at the time when the 
Joans mentioned above w'ere raised and 
Jhere is not an iota of evidence to show 
Ithat his act in raising those loans 
'amounted to reckless extravagance or 
wanton waste. Apart from the fact that 
the defendant made an assertion on oath 
that the money was raised for the pur. 
chase of land, the plaintiff himself had 
unequivocally stated that at the time 
when the loans were raised, his father had 
acquired lands and other property. It is 
true that subsequently he professed com¬ 
plete ignorance of his father’s affairs at 
the suggestion of his counsel, as remarked 
by the Subordinate Judge, in the course of 
his statement at p. 23 of the printed re¬ 
cord; but this inspired modification of his 
previous position can be of no avail to 
him. We have no hesitation in holding, 
therefore, that the alienation was made 
for consideration and necessity and that 
Chaudhri Chiragh Din was competent to 
make it even if he was governed by Cus- 
tomary law. As stated above, in the face 
of this finding it is not necessary to decide 
the other questions that have been raised 
by the appellant in this case. We accord¬ 
ingly affirm the decree of the Court below 
and dismiss this appeal with costs. 

S.C./a.L. Appeal dismissed. 

1. Mahomed Bashir v. Sawal Singh, AIR 1935 

Lah 927=161 1 C 361=38 P L R 367. 
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Jai Lal, J. 

Shauliat AH —Plaintiff—Appellaab. 

V. 

Majid Ali and another —Defendants —• 
Respondents. 

Second Appeal No. 186, of 1936, Decided 
on 7th October 1936, from decree of Disk. 
Judge, Arabala, D/- 15th November 1936%. 

(a) Punjab Pre emption Act (7 of 1913),. 
S. 16 (4)—Applicability—“Street” as used it^ 
S. 16 (4) means “public street” — The words 
“kacha khas” imply private street. 

“Street” as used in S. 16 (4) means “public- 
street.” The words “kacha khas” imply a pri¬ 
vate street. The section is applicable to cases 
where two houses abut on a lane which is a pri¬ 
vate street owned by the owners of the houses in. 
lane and opens into a public street. [P 121 0 1, 21 

(b) Evidence Act (1872), S. 11—Recitals in. 
deeds about description of property are reler 
vant. 

Recitals in deeds in respect of properties It 
owners thereof, stating that a lane on which 
their houses abut is a private street, are relevant 
under the section. [P 121 C 2} 

Barkat Ali —for Appellant. 

Indar Dev for Achhrti Eavi — for 
Respondents. 

Judgment. — This second appeal arises 
out of a suit for pre-emption of the sale 
for Rs. 2,000 of a house situated in Mo- 
halla Sadhaura. It was alleged by the 
plaintiff pre-emptor that he was entitled 
to pre-empt under S. 16 fourthly, of the 
Punjab Pre-emption Act of 1913 which 
provides that where the sale is of property 
having a common entrance from the street 
with other properties the right of pre¬ 
emption shall vest in the owners of such 
properties. The plaintiff alleged that the- 
price of Rs. 2,000 mentioned in the sal© 
deed was not fixed or paid in good faiths 
Both the Courts below are agreed that the 
price was not fixed or paid in good faith.. 
Therefore if the plaintiff were entitled to- 
a right of pre-emption under S. 16 fourthly^ 
he would be entitled to pre-empt the sale 
on payment of Rs. 1,600, the market value, 
of the house. It has also been found that 
custom of pre-emption prevails in that 
Mohalla. The only ground on which the 
suit has been dismissed by the learned 
District Judge is that the street in which- 
the house of the plaintiff and the house 
sold have been built is a public street and 
therefore there is no common entrance to 
the two houses from a street which, ac¬ 
cording to the District Judge, must be a 
public street. In support of his^ oonolusioia 
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the learned District Judge has relied upon 
44 P E 1912.^ Some observations made 
in that judgment support the conclusion of 
the learned Judge, but the question in this 
case is whether the street on which both 
the houses abut is a public street or a 
private street. 

There is no contention before me that 
ithe expression "street” as used in S. 16 
idoes not mean a public street. The ques- 
tion therefore appears to be one of fact 
whether the street on which the two 
houses abut is a public street or whether 
it is a private street in the sense that the 
land under the street is owned by the 
owners of the houses abutting it. The 
learned District Judge has held that the 
street has not been proved to be a pri¬ 
vately owned street. Ordinarily this would 
be a finding of fact, but it is contended on 
behalf of the appellant that it is vitiated 
by the fact that the learned District Judge 
has ignored important evidence. Three 
Municipal Commissioners were cited as 
witnesses by the plaintiff-appellant and 
they deposed that the Municipal Com- 
mittee did not claim the street as a public 
street vesting in it. This evidence has 
been rejected by the learned Judge on the 
ground that the records of the Committee 
have not been produced. This remark of 
the learned Judge is wrong, as it appears 
that two Municipal officials gave evidence 
in support of the plaintiff’s contention. 
The Secretary of the Municipal Committee 
appeared with the records of the Muni, 
cipal Committee in which the street in 
question was not mentioned among those 
streets which vested in the Municipal Com¬ 
mittee. The Overseer of the Municipal 
Committee also appeared as a witness and 
stated that the Municipal Committee never 
repaired or did anything in connexion with 
the street in question. 

The most important consideration in 
favour of the appellant is the fact that in 
the sale deed which relates to the sale in 
question the street in dispute is described 
as kucha khas and it has been held by 
LeEossignol, J. in Civil Appeal No. 2169 
of 1917 that kucha khas implies a private 
street and not a public street. There is 
no evidence in this case that the public 
ever exercised any right over this street. 
Indeed, in a number of sale deeds relating 
to houses in this street, it is described as 

1. Naba v. Piara Mai, (1912) 44 P R 1912=13 
I 0 427=95 P L R 1912. 


the property of the owners of the houses 
which are built on the street. These deeds 
have not been relied on by the learned Dis¬ 
trict Judge on the ground that the defen- 
dant is not bound by the recitals in them. 
In my opinion the recitals could not be’ 
disregarded. In view of what I have- 
stated above, the street in question must 
be deemed to be private street and not aj 
public street and therefore the plaintiffi 
would be entitled to pre-empt the salei 
under S. 16 fourthly of the Punjab Pre¬ 
emption Act. 

I accept this appeal, set aside the de¬ 
cree of the learned District Judge and- 
grant the plaintiff a decree with costs 
throughout for pre-emption on payment of 
Es. 1,600. This amount shall be paid in 
Court by the plaintiff within 30 days from 
to-day after deducting the costs awarded 
to the plaintiff. If the plaintiff fails to 
deposit the amount within the specified 
time the suit shall be deemed to have 
been dismissed with costs throughout. 

p.B./a.l. Appeal allowed. 
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Tek Chand, J. 

(Maulvi) Abdul Qayum —Defendant— 
Petitioner. 

v. 

(Sheikh) Mohamviad Fazal Azim — 
Plaintiff—Opposite Party. 

Civil Eevn. No. 126 of 1936, Decided on 
14th July 1936, from decree of Judge,. 
Small Cause Court, Delhi, D,'. 16th Janu¬ 
ary 1936. 

(a) Landlord and Tenant—Termination ofi 
tenancy—Tenant, under agreement, is bound 
to deliver up complete possession to landlord 
by end of term even if no stipulation to that- 
effect— Under-tenant holding over against 
will of tenant — Landlord is entitled to- 
damages from tenant—Measure of damages 
is rental value of premises and expenses for 
ejecting under-tenant. 

A tenant, under an agreement without any 
stipulation that he should deliver up the posses¬ 
sion of the premises at the end of the ^term, is^ 
nevertheless bound by law to deliver up complete 
possession ; and if actual possession is with. an. 
under-tenant, who at the determination o! the 
tenancy holds over against the will of the tenant, 
the remedy of the landlord is to sue the tenant 
for damages, the measure of which is the rentaP 
value of the premises for the time he is kept out 
of possession, and the costs of the legal proceed~ 
ings to oust the under-tenant from wrongful pos¬ 
session: Henderson v. Squire, (7565) 4 Q B D 
171, Foil. 122 Bom 348, Bel, on. [P 124 G IL 
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(b) Landlord and Tenant-Tenant offering 
vacant possession of house but landlord 
wrongfully refusing to take it-Landlord is 
not then entitled to claim rent from tenant 
after such refusal-Tenant is not responsible 
for re entry by other persons-Landlord is 
entitled to get rent from persons in actual 
possession. 

Where the tenant offers vacant possession of the 
house to the landlord and the landlord wrong- 
fully refuses to take it, thetenant is no longer 

liable to pay rent after the date of such refusal, 
nor is he responsible for subsequent re-entry by 
other persons. The landlord cannot go on suing 
the tenant indefinitely for rent at progressively 
increasing rates. He is entitled to get the rent 
only from the persons in actual possession of the 
premises. [P 124 C 2; P 125 C 1] 

A person's property was sold by a mukhtar and 
on the same date the mukhtar executed a rent 
deed to the vendee and owner of the property 
continued in possession. On the death of the 
owner, it was proved that the mukhtar who was 
tlie tenant under the deed offered vacant posses¬ 
sion of the property to the vendee but subsequent 
to this the heirs of the owner entered into posses¬ 
sion of the property and continued there saying 
that the mukhtar bad not paid the sale price which 
Jio had received. The vendee sued the mukhtar 
-for rent: 


Held: that the mukhtar had discharged his 
obligation by giving vacant possession and as such 
ho was not liable to pay rent subsequent to that 
date and that the landlord could realise it only 
from the persons in possession of the property. 

^ [P 126 C 1] 

Held further: that even if the mukhtar had 
■not paid the sale price, the remedy of the heirs of 
the owner of the property was to sue the mukhtar 
for the same. tP 125 C 1] 


Shamair Chand ^ndPrakash Chandra 
Jam—for Petitioner. 

Manchar La/—for Opposite Party. 


Order. —This judgment will dispose of 
'"Civil Revisions Nos. 126, 127, 128, 219, 
220 and 221 of 1936, which arise from 
three suits instituted by Fazal Azim, plain¬ 
tiff-respondent, against Abdul Qayum, 
-defendant-petitioner, for recovery of rent 
of a house for different periods. The 
Judge, Small Cause Court, Delhi, has de¬ 
creed the three suits, leaving the parties 
to bear their own costs. Both parties 
have come up in revision; the defendant 
prays that the suits be dismissed, while 
the plaintiff urges that he should be 
allowed his costs in the Court below. 

As the cases present some curious fea¬ 
tures, it is necessary, to set out the facts 
in some detail. The original owner of the 
house in dispute was Mt. Afzal Zamani 
Begum. The defendant Abdul Qayum is 
her step-son. By a deed executed and 
registered on 8th September 1928, Mt. 
jVfzal Zamani Begum, through Abdul 


Qayum, defendant, as her mukhtar, sold the 
house to one Majid Khan for Rs. 2,600. 
On the same date Abdul Qayum executed 
and registered a rent deed in favour of the 
vendee, Majid Khan, for the house agree¬ 
ing to pay rent at the rate of Rs. 12 per 
lunar month. It was stated in the deed 
that the house had been taken on rent for 
the residence of Mt. Afzal Zamani Begum, 
that the term of tenancy was one year, 
but that if Mt. Afzal Zamani Begum died 
before the expiry of the year, the tenancy 
would come to an end on her death. Mt. 
Afzal Zamani Begum thus continued to 
live in the house as before, though the 
defendant Abdul Qayum had become the 
tenant under the vendee. ^ Shortly after 
the sale, Fazal-i-Azim, plaintiff, who is 
the owner of the adjoining house, ex¬ 
pressed his intention to pre-empt the sale, 
and the vendee Majid Khan admitted his 
claim out of Court and sold the house to 
him. Fazal-i-Azim thus became the 
owner of the house. 

In February 1929, Mt. Afzal Zamani 
Begum died. It appears however that 
her nephews Habib-ul-Rahman, Muzaffar 
Shah and Fazal-ul-Rahman, and niece 
Mt. Zahura Sultan, who claimed to be 
her heirs, and who had been residing with 
her in this house in her lifetime, continued 
in possession after her death. It is com¬ 
mon ground that the defendant Abdul 
Qayum resides in another house ^ in a 
different mohalla and has never himself 
lived in this house. It appears that 
Habib-ul-Rahman, etc., refused to vacate 
the house after the death of Mt. Afzal 
Zamani Begum, as they alleged that Abdul 
Qayum had not paid her the sale price 
which he as her agent had received from 
Majid Khan vendee, and to which on her 
death they as her heirs were entitled. If 
this contention of theirs was correct, their 
proper course was to sue Abdul Qayum for 
recovery of the sale price, or such portion 
of it as had been retained by him. ^ But 
they chose to stick to their possession of 
the house. For reasons, about which it 
is not necessary to speculate, neither 
Abdul Qayum nor the plaintiff took any 
legal step to dispossess Habib-ul-Rahman, 
etc. There has however been considerable 
litigation between the plaintiff and the 
defendant inter se. The plaintiff, on the 
strength of the rent deed of 8th Septem¬ 
ber 1928, served the defendant with notices 
through post, from time to time, asking 
him to deliver vacant possession of the 
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'house, or in the alternative pay enhanced 
rent, and has successfully brought several 
suits for recovery of rent at progressively 
iincreasing rates as follows : (After setting 
out the rates in the several suits, his 
Lordship proceeded.) On 31st May 1931 
the defendant paid the plaintiff a sura of 
Es. 1,047-8-0. The defendant alleges that 
this payment was made in accordance 
with the award of Anwar Ahmad who had 
been appointed arbitrator by the parties 
to settle the dispute relating to the house. 

It is stated that the award required the 
defendant to pay Es. 1,047-8-0 in full 
settlement of all outstanding decrees and 
arrears of rent due up-to-date, and in 
'future to go on paying Es. 10 per mensem 
:so long as the plaintiff was not able to 
iget possession from Habib-ul-Eahman, etc., 
^y his own efforts. The plaintiff’s case 
however is that no binding award had 
been delivered, and the payment of 
Es. 1,047 was made by the defendant to 
satisfy the decrees which were outstanding 
^against him for rent at Es. 48 upto the 
■end of May 1931, as stated in the receipt 
itself. As to which of these rival versions 
is correct will be considered later. It will 
be sufficient for the purpose of this narra¬ 
tive to say, that on 12th June 1931, the 
plaintiff appeared in the Court and stated 
'that he had received the amount for 
which the seventh suit had been filed, and 
'On this statement the suit was dismissed. 
On 18th December 1931, the plaintiff 
sued the defendant again for Es. 192, 
being rent for two months (5th October 
3.931 to 2nd December 1931) at Es. 96 
Eper mensem. This suit was dismissed in 
■default on 12th February 1932. In the fol- 
Ilowing months however three more suits 
were instituted as follows, and it is these 
suits w'hich have given rise to the present 
revision-petitions : (a) Suit No. 613 of 
1932 instituted on 8th March 1932 for 
ii*ecovery of Es. 288, alleged to be due as 
a*ent for three lunar months (3rd Decem¬ 
ber 1931 to 29th February 1932) at 
Es. 96 per mensem, (b) Suit No. 1880 of 
1932 instituted on 15th August 1932 for 
Es. 480 alleged to be due as rent from 1st 
March 1932 to 26th July 1932 at Es. 96 
per mensem, (c) Suit No. 21 of 1933 
instituted on 5th March 1933 for recovery 
of Es. 480 for five months’ rent (27th July 
1932 to 20th December 1932) at Es. 96 
per mensem. These three suits were tried 
together by the Judge, Small Cause Court, 
iand disposed of in one judgment. It is 


stated that the plaintiff has instituted yet 
another suit for Es. 3,456 as rent for 
36 months (21st December 1932 to 12th 
January 1936), which is pending in the 
Court of the Subordinate Judge at Delhi. 
We are however not concerned with that 
suit in the present litigation. In reply to 
the three suits (a), (b) and (c) abovemen. 
tioned, the defendant raised numerous 
pleas of which those material are: 

(1) That the relation of landlord and tenant no 
longer subsists between the parties and the defen¬ 
dant is not liable to pay anything because of— 

(1) the award of Anwar Ahmad, whereby 
Rs. 1,047 was to be paid in full settlement of all 
previous dues, up to 31st May 1931, whether in¬ 
cluded in Court decrees or not, and for the future 
the defendant was to pay to the plaintiff Rs. 10 
per mensem till the plaintiff was able to obtain 
possession of the house by his own efforts; 

(ii) the settlement arrived at between the par¬ 
ties through M.Bhure Mian, whereby the plaintiff 
exonerated the defendant from all further liability 
under the rent deed of 8th September 1928, on 
payment of Rs. 500 which sum the defendant 
actually paid him forthwith; 

(iii) the defendant having got the house vacated 
by Habib-ul-Rahman, etc., and sent a notice by 
registered post to the plaintiff on 14th March 1932 
asking him to take possession, and his wrongful 
refusal to do so; and 

(iv) the defendant having on 30th April 1931, 
given vacant possession of the house through an 
Honorary Magistrate and the police. 

(2) That the stipulated rent of the house being 
Rs. 12 only, the plaintiff is in no case entitled to 
claim Rs. 96 per mensem, which is far above the 
rental value of the house. 

(3) That the plaintiff is not acting honestly and 
in good faith but has collusively allowed Habib- 
ul-Rahman, etc., to continue in possession, with a 
view to recover enhanced rent at exorbitant rates, 
increasing in arithmetical progression for an in¬ 
definite length of time. 

The lower Court has rejected all these 
pleas and, as already stated, has passed 
decrees against the defendant for the sums 
claimed. On revision the learned counsel 
for the petitioner has raised all these 
points again. Before discussing them, how¬ 
ever, it seems necessary to have a clear 
idea of the relative legal rights and obliga¬ 
tions of the parties. It is no longer in dis¬ 
pute that the relationship of landlord and 
tenant was created between Majid Khan, 
the predecessor-in-interest of the plaintiff 
and the defendant, and that even though 
he himself had not been in actual occupa. 
tion of the house for a single day, he had 
become liable to discharge all the obliga¬ 
tions of a tenant to the plaintiff as his 
landlord. It is admitted that one of these 
obligations is that, on the determination of 
the lease, he was bound to put the land, 
lord into possession of the property: [See 
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S. 108 (q), T. P. Act]. The tenancy in this 
case was for a term of one year, which 
was liable to be reduced if Mt. Afzal 
Zamani Begum died earlier [S. Ill (a) 
and (b). T. P. Act]. The tenancy, there- 
fore, determined in February 1929, when 
Mt. Afzal 2amani Begum died, or, at 
any rate, on 8th September 1929, when 
the term of one year expired. On that 
date, therefore, the defendant was bound 
to put the plaintiff into possession of the 
house. He, however, failed to do so, as 
Mt. Afzal Zamani Begum s alleged heirs 
were in occupation and declined to vacate. 
In these circumstances, what was the 
plaintiff’s remedy ? The answer to this is 
to be found in the well-known case in 
(1868) 4 Q B D 170,^ which has been 
followed in numerous cases in England 
and India. 

In that case, it was held that a tenant, 
under an agreement, without any stipula¬ 
tion that he should deliver up the posses¬ 
sion of the premises at the end of the 
term, is nevertheless hound by law to 
ideliver up complete possession and if actual 
'possession is with an under-tenant, who 
at the determination of the tenancy holds 
over against the will of the tenant, the 
!remedy of the landlord is to sue the tenant 
for damages the measure of which is the 
rental value of the premises for the time 
he is kept out of possession, and the costs 
of the legal proceedings to oust the under¬ 
tenant from wrongful possession. In India 
the leading case on the subject is 22 Bom 

348,^ where it was held that: 

A tenant giving up demised lands to his landlord 
is bound to give him vacant possession. The 
result, however, of his not doing so is not to 
continue the tenancy but to create a claim for 
damage on the part of the landlord. The tenant 
is liable in damage to the extent of the loss of 
rent, which the landlord sustains during the 
actual period for which he is kept cut of posses¬ 
sion, and the expenses he is put to in recovering 
possession of the land. 

The 6rat contention raised by the defen¬ 
dant's learned counsel is that the defen¬ 
dant had been exonerated from all liability 
under the lease by reason of the award of 
Anwar Ahmad, and the subsequent settle¬ 
ment arrived at between the parties by 
M. Bhure Mian. On both these points, 
however, the lower Court, after a careful 
examination of the evidence, has held that 
the alleged award was invalid and the 
settlement is unproved, and after hearing 

1. Henderson v. Squire, (1S68) 4 Q B D 170=17 
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counsel, I see no reason to interfere with 
these findings in revision. This conten. 
tion, therefore, fails. It was next argued 
that the defendant had in fact offered 
vacant possession of the house to the- 
plaintiff, (i) when he sent a notice by 
registered post on 14th March 1932, asking, 
the plaintiff to take possession on 17tb 
March, and (ii) in any case, through the- 
police and Haji Abdul Ghani, Honorary 
Magistrate, on 30th April 1932. It is no 
doubt true that the defendant did write to 
the plaintiff on 14th March 1932, as stated 
above, but it is by no means clearly estab¬ 
lished that the house was really vacant on 
that date. The plaintiff in reply to the 
defendants notice wrote back on 17tb 
March 1932, that he had actually gone to 
the house at the time fixed, but did not 
meet the defendant there, and had found 
the house occupied by Habib-ul-Rahman> 
etc. The evidence bearing on the point is 
inconclusive, and I am unable to hold that 
vacant possession of the house was offered 
on 17th March 1932. The position with 
regard to the offer of possession through 
the police and the Honorary Magistrate 
on 30th April, however, is different. 

There is considerable oral and docu¬ 
mentary evidence, relating to this matter 
on the record, but unfortunately the learned 
Judge of the Court below has dealt witb 
the part of the case very perfunctorily- 
He has not discussed the evidence at all 
and has merely observed that the defen¬ 
dant has failed to prove that “possession 
was then given to the plaintiff or some 
other person on his behalf.” (His Lord- 
ship then discussed the evidence and held 
that it was lu'oved that the defendant 
offered vacant possession of the house on 
30th April 1932, and the plaintiff wrong¬ 
fully refused to take it and that accord, 
ingly the defendant was no longer liable 
to pay rent after that date. The judgment 
then proceeded.) It is urged by Mr. Manohar 
Lai, that Habib-ul-Rahman, etc., are still 
in possession through Abdul Sattar. But 
this does not, in my opinion, affect the 
case. Whether, as alleged by the defen¬ 
dant, these persons took possession in June 
or July 1932 at the instance of and in 
collusion with the plaintiff, or whether 
they themselves walked into the house by 
breaking open the lock which had been, 
put on it by the Honorary Magistrate, it- 
is not necessary to decide for the purposes, 
of this litigation. It is quite clear that 
the house was vacant on 30th April 1932, 
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'and they took possession long after the 
offer was made through the Honorary 
Magistrate and, therefore, the defendant 
ihad discharged his obligation, and is no 
longer responsible for their subsequent re¬ 
entry. Even if it be assumed that the 
defendant has not wi’ongfully paid his 
step-mother or her heirs the sale price, or 
any portion of it, their proper remedy was 
to sue him for recovery of that amount, 
'and for the plaintiff to sue the persons in 
■actual occupation of the house for posses¬ 
sion. He cannot go on suing the defen- 
dant indefinitely for rent at progressively 
■increasing rates. The evidence on the 
record makes it clear that the present 
rental value of the house is not more than 
Rs. 15 a month, and yet he claims damages 
at Es. 96 or Rs. 192 a month. 

The position, therefore, is that the 
plaintiff is entitled to recover damages 
from the defendant for his failure to deliver 
possession till 30th April 1932, and the 
true measure of these damages is the 
rental value of the house, which is Rs. 12 
or Rs. 15 a month. But in the previous 
euits the correct legal position does not 
appear to have been appreciated, and 
■decrees have been passed at Rs. 24, Rs. 48 
and Rs. 96 per mensem, and the defendant 
has actually made payments at these rates. 
It is, therefore, rightly contended by 
Mr. Manohar Lai that for the period prior 
to 30th April 1932, covered by the present 
suits, the defendant must pay at Rs. 96. 
Subsequent to that date, however, he is 
not entitled to receive anything. 

The first Suit (No. 613 of 1932) was for 
recovery of Rs. 288 as rent from 3rd 
December 1931 to 29th February 1932. 
This must therefore be decreed in full. In 
the second Suit (No. 1880 of 1932) a decree 
for rent from 1st March 1932 to 30th April 
1932 at Rs. 96 or Rs. 196 in all, must be 
passed and the rest of the claim dismissed. 
The third Suit (No. 21 of 1933) for recovery 
of Rs. 480 as rent from 22nd July 1932 to 
20th December 1932 must fail. Accordingly 
0. R. No. 127 of 1936 (which arises from 
Suit No. 613 of 1932) is dismissed and the 
lower Court's decree affirmed. Civil Revi¬ 
sion No. 128 of 1936 (which arises from 
Suit No. 1880 of 1932) is partially accepted 
and in lieu of the decree passed by the 
lower Court a decree for Rs. 196 is passed, 
the^ rest of the claim being disallowed. 
Civil Revision No. 126 of 1936 (which 
arises from Suit No. 21 of 1933) must be 
accepted and the plaintiff’s suit dismissed. 
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Having regard to all the circumstances, 
I leave the parties to bear their own costs 
in both Courts. Accordingly, the plaintiff’s 
revisions Nos. 219 to 221 of 1936 fail and 
are dismissed, and the parties are left to 
bear their own costs in both Courts in these 
revisions. 

R.W./k.S. Order accordingly^ 
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Addison and Din Mohammad, JJ. 

DreJian Khan —Plaintiff—Appellant. 

V. 

{Sardar) Bahadur Khan and others — 
Defendants—Respondents. 

First Appeal No. 58 of 1936, Decided on 
21st October 1936, from decree of Senior 
Sub-Judge, Multan, D/- 9th November 
1935. 

Frontier Crimes Regulation (3 of 1901), 
Ss. 10, 49, 60—Dispute about some property 
referred to Jirga—Deputy Commissioner and 
Commissioner finally disposing of differences 
relating to such property—Civil Court has no 
jurisdiction to entertain suit relating to same 
matter. 

Dispute about some property was referred to 
Jirga under S. 8, Frontier Crimes Regulation. 
The Deputy Commissioner finally disposed of the 
differences between the parties relating to such 
property on the report of Jirga, The order of 
Deputy Commissioner was confirmed in revision 
by the Commissioner. A fresh suit for declara¬ 
tion was brought in a civil Court relating to the 
same property: 

Held : that civil Court had no jurisdiction 
under S. 60 of the Regulation to re-open the matter 
decided by the Council of Elders (Jirga) and 
decreed by Deputy Commissioner. [P 127 C 1] 

M. L, Pii.ri and Bishan Narain —for 
Appellant. 

Mohammad Alam^ Shabir Ahmad and 
Mohammad Bakhsh —for Respondents. 

Din Mohammad, J.— The suit out of 
which this appeal has arisen was institu¬ 
ted by Khan Bahadur Sardar Drehan 
Khan against his three brothers for a de¬ 
claration that he was the exclusive owner 
of the house property situate at Multan. 
His suit was dismissed on the ground that 
the matter in suit having been decided by 
a Council of Elders (Jirga) followed by a 
decree of the Deputy Commissioner, Dera 
Ghazi Khan, the civil Court had no juris¬ 
diction. On appeal this Court came to 
the conclusion that the decree referred to 
in the judgment of the trial Judge was not 
such a final decree as was contemplated 
by S. 10, Frontier Crimes Regulation 
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1901, and that consequently the jurisdic¬ 
tion of the civil Court was not ousted. 
The case was accordingly remanded to the 
Court below for decision in accordance with 
law. The Senior Subordinate Judge has 
again dismissed the suit mainly on the 
ground that S. 10 read with S. 60, Frontier 
Crimes Regulation 1901, bars the jurisdic- 
tion of the civil Court. The plaintiff has 
appealed. The main point stressed by 
counsel for the appellant is that the pro¬ 
perty in suit was not in dispute before the 
Jirga and that consequently the present 
suit was not barred. It was also conten¬ 
ded that inasmuch as this Court had 
come to a definite conclusion that the 
jurisdiction of the civil Court was not 
barred, the Subordinate Judge was not 
competent to decide otherwise. 

After going through the record and 
hearing arguments of counsel on both sides, 
we have come to the conclusion that this 
appeal cannot succeed. There is abundant 
evidence on the record to show that the pro¬ 
perty in suit was definitely included in the 
dispute that was referred to the Council 
of Elders and the decree finally passed by 
the Deputy Commissioner also referred to 
it. In para. 2 of the plaint put in by the 
appellant himself it was stated ^ that 
defendant 1 had, both in his application 
to the Deputy Commissioner. Dera Ghazi 
Khan, and his statement of claim before 
the Council of Elders, alleged that the 
property in suit was the joint property of 
the family of the parties and had thus 
challenged his exclusive right to own and 
possess it. In Ex. D. 18, which is a state- 
ment of claim put in by the defendants on 
10th April 1928, in the Court of the Deputy 
Commissioner, Dera Ghazi Khan,^ it was 
averred that they wished the ^ residential 
property to be partitioned in^ such a 
manner as to allow the party in posses¬ 
sion to continue in possession thereof and 
that "the bungalows and deras situate at 
Dera Ghazi Khan, Kot Mithan, Rajanpur 
and Multan should remain joint.” In 
their preliminary decision announced on 
13th April 1928, the Elders decided that 
the residential houses should be allowed to 
remain in the possession of the party al¬ 
ready in possession thereof and that their 
value should be assessed by the assessors 
nominated by the parties themselves and 
adjustment in value be made according to 
the shares of the respective parties there¬ 
in. In the report submitted by Mr. Ghu- 
1am Ali, Naib Tahsildar, on 29th August 


1923, it is stated that the plaintiff Khan 
Bahadur Sardar Drehan Khan had 
claimed exclusive ownership of the houses, 
situate at Kot Mithan, Rajanpur, Dera 
Ghazi Khan, Multan and Fort Munro on 
the ground that they were TumandarL 
houses. It may be remarked here that 
from among the sons of the late Sardar 
Miran Khan Darishak, the plaintiff, was. 
nominated as Tumandar and was known as- 
Tumandar Darishak. In the same report 
reference was made to a house situate at- 
Multan and its value was assessed at. 
Rs. 15,000. On 15th September 1928, it- 
appears that the case was laid before the- 
Deputy Commissioner, Dera Ghazi Khan. 
The order of the Deputy Commissioner is- 
printed at p. 42 of the Supplementary 
paper-book referred to above and is headed: 

In the matter of partition of the residential 
houses between Sardar Drehan Khan, Tumandar 
Darishak and his brothers. 

The Deputy Commissioner excluded the 
house at Port Munro from partition bub 
ordered the partition of all other houses 
which had been built or acquired with, 
the joint funds. He further directed that 
the value of the houses should be got. 
assessed by arbitrators in accordance with 
the proposal of the Jirga and he sent the 
case to the Political Assistant for necessary 
action. On 9th April 1929, the plaintiff 
submitted an application to the Deputy 
Commissioner, Dera Ghazi Khan, wherein* 
he drew the attention of the Deputy Com¬ 
missioner among other things to the fact, 
that the house at Multan had been pur¬ 
chased by him and was consequently owned! 
by him to the exclusion of his brothers. 
This application was decided against the- 
plaintiff by the Deputy Commissioner on 
11th April 1929. The plaintiff filed an 
application for revision of the said order 
of the Deputy Commissioner, Dera Ghazi 
Khan, in the Court of the Commissioner, 
Multan Division, who disposed of it by his- 
order dated 6th July 1929. The Commis- 
sioner not only did not interfere with the 
order of the Deputy Commissioner men¬ 
tioned above, but further remarked as fol¬ 
lows : 

The house at Multan, though situated outside- 
the limits of Dera Ghazi Khan, was included in 
the dispute referred to the Jirga under S. 8, Fron¬ 
tier Crimes Regulation, and I hold the Jirga had 
power to decide about this house too. 

The report submitted by the Council of 
Elders on 22nd February 1930, covered 
the entire immoveable property excluding, 
the land granted by the Government. Th^ 
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Deputy Commissioner too, in his final de¬ 
cree, dated 28th July 1930, made a refer¬ 
ence to the immoveable property owned 
by the parties and observed that the deci- 
sion given in that respect in the report of 
the Jirga, dated 13th April 1928, on which 
he had already passed his orders, held 
good. The residential houses in possession 
of the parties which were to be divided in 
accordance with the report of the arbi¬ 
trators were particularly referred to in 
that order. It would thus appear that 
the property in suit was actually involved 
in the dispute before the Jirga and both 
the Jirga and the Deputy Commissioner 
had finally disposed of the differences 
between the parties relating thereto. This 
being so, the conclusion is irresistible that 
the civil Court had no jurisdiction to re¬ 
open the matter decided by the Council 
of Elders and decreed by the Deputy Com¬ 
missioner, Dera Ghazi Khan. Reference 
in this connexion may be made to Ss. 10, 
49 and 60, Frontier Crimes Regulation, 
1901. S. 10 says : 

No civil Court shall take cognizance of any 
claim in respect of which the Deputy Commis¬ 
sioner has proceeded under S. 8, sub-s. (3) Cl. (a). 
Cl. (b) or Cl. (d). 

This sub-section provides for reference 
of a dispute to a Council of Elders under 
certain circumstances. S. 49 provides for 
a revision by the Commissioner of any de¬ 
cision, decree, sentence or order given, 
passed or made in any proceeding under 
this Regulation. It may be stated here 
that Ss. 8 and 10 fall under Ch. 3, and 
S. 49 falls under Ch. 6 of the Regulation. 
S. 60 lays down : 

^ Except as therein otherwise provided, no deci¬ 
sion, decree, sentence or order given, passed or 
made or act done under Ch. 3, 4, 5 or Ch. 6, 
shall be called in question in, or set aside by, any 
civil or criminal Court. 

In the face of these clear provisions it 
cannot be urged that what the Deputy 
Commissioner and the Commissioner did 
on the report of the Council of Elders 
could be challenged in any manner. It 
now remains to consider whether the pre¬ 
vious judgment of this Court pronounced 
on 13th November 1933, concluded this 
matter and thus prevented the Court be. 
low from coming to a different decision. 
We are disposed to think that it did not. 
It may be useful to remember in this con¬ 
nexion that the original judgment from 
which an appeal was preferred to this 
Court in the first instance was pronounced 
on 16th May 1930, and that the final 


decree of the Deputy Commissioner, which 
bars the present suit, was not passed un. 
til 28th July 1930. The judgment of this 
Court referred to the order of the Deputy 
Commissioner, dated 7th May 1928, and 
remarked that that order not being final 
the jurisdiction of the civil Court was not 
barred. There can be no doubt that the- 
order referred to, in the previous judg¬ 
ment of this Court, was not final and con¬ 
sequently it could not oust the jurisdiction 
of the civil Court, The order of the- 
Deputy Commissioner, dated 28th July 
1930, was not then considered and the 
present bar is pleaded on the basis of that 
order and not on that of the order dated 
7th May 1928. It is obvious, therefore, 
that, although the previous judgment of 
this Court was correct, so far as it went, it 
did not prevent the trial Judge from com. 
ing to a different conclusion in the light 
of the order which was pronounced after 
the original appeal had been filed and 
which had not been considered by this 
Court before. On these grounds we hold 
that the suit of the plaintiff was barred 
under the provisions of the Frontier 
Crimes Regulation, 1901, and we accor¬ 
dingly dismiss this appeal with costs 
throughout. 

k.b./a.l. Appeal dismissed. 
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Young, C. J. and Monroe, J., 

Mangal Singh and anothe) —Appellants^ 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 262 and Murder 
Ref. No. 52 of 1936, Decided on 27th 
April 1936, from order of Sess. Judge, 
Montgomery, D/- 13th February 1936. 

(a) Criminal Trial Confession—Confession . 
of co accused — Confession is admissible 
against another only so far as equal implica- - 
tion is concerned — Confessor implicating 
another for offences of murder and conceal- 
ment of dead body while implicating himself, 
only so far as concealment—Confession will 
be admissible against another so far as 
offence of concealment is concerned. 

A confession of a co-accused is admissible 
against another accused only if it equally impli¬ 
cates the confessor with his colleague in crime. 

[P 129 0 l\ 2] 

Where a confessor implicates himself in a crime 
of concealment of a dead body, but implicates 
another accused not only for the fact of conceal- 
merit, but also for the crime of murder, the con¬ 
fession will be admissible against the accused so 
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iar as regards the offence of concealment is con* 
cerned, but will be inadmissible so far as crime of 
murder is concerned. ^29 0 1, 2] 

(b) Criminal Trial — Circumstantial evi- 

dence—Murder— Absence of explanation does 

not prove offence— Absence of^ explanaliori 
of suspicious circumstances is circumstantial 
evidence that should be considered. 

The mere absence of explanation, cannot prove 
the crime of murder, but the fact that a criminal 
loes not explain very suspicious circumstances 
.i^ainst him is certainly circumstantial evidence 
which mav bo taken into consideration against 
him. ' [P 129 0 2] 

(c) Criminal Trial — Jury and Judge- 
Question of law or fact — Murder trial— 
Accused not able to explain suspicious cir¬ 
cumstances against him — Inference to be 
-drawn from want of explanation is question 

of fact and not question of law—Such ques¬ 
tion should be decided by jury — Current 
Indian practice of treating such question as 
question of law derogated from in preference 
to English practice. 

Where in ^ murder case, an accused failed to 
rive any explanation of the very suspicious cir¬ 
cumstances against him, the question was whe¬ 
ther it was possible to treat the circumstances as 
establishing a crime on point of fact or on a point 
of law and whether such circumstances should 
bo left to the jury for a decision or the Judge 
fbould decide holding it as a point of law : 

Held : although authorities in India have 
treated this question as point of law, yet evidence 
in such cases was left to the jury in England and 
it was for the jury to come to a finding. The 
latter practice of treating such question as point 
of fact is a better and commendable practice to 
the former one ; AIR 1926 Lah 88, Explained 
Dissent. [P 129 C 2: P 130 Cl] 

J. G. Sethi—iox Appellants. 

De& Eaj Saivhneu—iov the Grown. 

Young, C. J.— -Mangal Singh and Kartar 
Singh were charged with the murder of 
Narain Singh. The learned Sessions Judge 
of Montgomery acquitted Kartar Singh of 
murder, but convicted him under S. 201, 
Penal Code, and gave him three years’ 
rigorous imprisonment. Mangal Singh has 
been found guilty of murder and sentenced 
to death. Both the convicts appeal and 
in the case of Mangal Singh we have ^ to 
consider the question of the conSrmation 
of the sentence of death. 

The deceased Narain Singh was the 
father of Kartar Singh, a boy 14 or 15 
years of age. The mother of Kartar Singh 
was also the mother of Mangal Singh by a 
previous marriage. The first wife of 
Narain Singh having died Narain Singh 
had married a widow. The mother of 
Kartar Singh and Mangal Singh died and 
Narain Singh commenced to live with his 
deceased brother’s wife Mfc. Basant Kaur. 
Mt. Basant Kaur had three daughters and 


very naturally Narain Singh used to spend 
money upon Mt. Basant Kaur and her 
family. It is suggested that Kartar Singh 
and Mangal Singh both objected to this, 
which they considered a waste of their 
father’s money. Mangal Singh also, it is 
said, wished that some’of Narain Singh’s 
land should be entered in his name. 
Narain Singh always put this question off 
to the annoyance of Mangal Singh. Some¬ 
time before the murder of Narain Singh it 
is alleged that Mangal Singh attacked 
Narain Singh with a spade but Narain 
Singh was rescued, -Bor one reason 
or another the case for the Grown is that 
Mangal Singh disliked his step-father and 
because of his dislike he murdered him. 
Kartar Singh, it was suggested, also shared 
the disapproval of his father and assisted 
in the murder. 

Mt. Basant Kaur was anxious when 
Narain Singh disappeared. She made 
inquiries from Mangal Singh where his 
step-father was. Mangal Singh appears 
to have told two stories, both false. One 
was that Narain Singh had gone to fetch 
Matto, one of his younger sons, and, 
secondly, that Narain Singh was lying ill 
in a hospital at Amritsar and so could not 
come home. In the latter case it is alleged 
that Mangal Singh produced a postcard 
purporting to come from his step-father, 
but no postcard has been produced in this 
case and Mt. Basant Kaur says that 
when she asked for the postcard Mangal 
Singh said that he had lost it. Mt. Basant 
Kaur accompanied by Kartar Singh went 
to the hospital at Amritsar and made 
inquiries for the deceased. She was there 
told that Narain Singh had never been to 
the hospital at all. 

On Mt. Basant Kaur’s return she col¬ 
lected a panchayat and it was thought fit 
to send messengers out to various places 
where it was thought Narain Singh might 
have gone. One of the persons who went 
to look for the deceased was Mangal Singh. 
These messengers, with the exception of 
one man who was sent to Pairewal and 
Mangal Singh, all returned by 13th Octo¬ 
ber. Another panchayat was called and 
Kartar Singh was asked by the members 
of the panchayat about his father. It is 
then said that Kartar Singh confessed 
that Narain Singh had been murdered 
between the night of 2nd and 3rd October 
while sleeping in his house and that 
Mangal Singh had murdered him by hit- 
ting him on the head with a heavy wooden 
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pestle and then strangled him and that 
Kartar Singh himself had thereafter assist¬ 
ed Mangal Singh to take the body away 
and bury it in their field. This informa¬ 
tion was at once lodged at the police sta¬ 
tion by Jagat Singh, a Lambardar, who 
took Kartar Singh with him when he 
made the first information report. The 
ipolice were subsequently taken by Kartar 
Singh and shown the spot where he said 
the body had been buried. From that 
place the body was dug up. On 15th 
October, Mangal Singh was arrested at 
another village. His chaddar was sus¬ 
pected to be bloodstained and it was taken 
off. This chaddar has been proved to 
have been stained with human blood. 
Kartar Singh also produced a heavy danda 
or pestle which also has been found to be 
atained with human blood. 

There was also the evidence of Sahib 
Singh and Maghar Singh, that while they 
were going round their land on the night 
of the murder, they were attracted by 
some sounds in the field of Narain Singh. 
They thought that some cattle might be 
grazing on the land and they had better 
aee about it. They saw in that field on 
that night Mangal Singh and Kartar Singh 
■engaged in digging a pit with a cart stand¬ 
ing by. Mangal Singh, it is said, told 
these two witnesses that they were dig¬ 
ging out a stump of a tree. We take the 
case of Mangal Singh first. The evidence 
against him is that he had reason to dis- 
'like his step-father who would not do 
what he wished and whom he thought 
was wasting the family money. We are 
satisfied that the evidence with regard to 
■this is true and that sometime before the 
murder Mangal Singh actually had attack¬ 
ed his father with a spade. 

The next piece of evidence which the 
learned Judge in the Court below has ad¬ 
mitted against Mangal Singh is the evi¬ 
dence of Kartar Singh's confession. This 
was an oral confession. We are satisfied 
that the confession did not implicate Kar¬ 
tar Singh in the murder of his father. He 
puts the blame entirely upon Mangal 
Singh. As far as it implicates Kartar 
Singh it only does so to the extent of the 
■crime of concealing the evidence of the 
murder, that is burying the body. The 
learned Judge, therefore, in our opinion, 
was wrong in admitting that part of the 
confession relating to the murder as evi- 
■ dehoe against Mangal Singh. A confession' 
‘of a •cO-aocUsed-us-' admissible against 
1937 L/17 & 18 


another accused only if it equally implicates 
the confessor with his colleague in crime. 
In fact, as far as the murder is concerned, 
the oral statement of Kartar Singh does 
not amount to a confession at all and, 
therefore, it cannot be admitted against 
Mangal Singh. It can be admitted against 
Mangal Singh only so far as it relates to 
the concealment of the body and the 
crime committed under S. 201, Penal Code. 
(Their Lordships after discussing the evi¬ 
dence in detail proceeded.) Another fact 
which can be taken into consideration 
against Mangal Singh is that, although the 
evidence is clear that Narain Singh had 
been brutally murdered, and that Mangal 
Singh assisted in burying the body of a 
murdered man, he gave no explanation 
whatever of this damning fact. The mere 
absence of explanation, of course, cannot 
prove the crime of murder, but the fact 
that a criminal does not explain very 
suspicious circumstances against him is 
certainly circumstantial evidence which 
may be taken into consideration against 
him. 

The evidence, therefore, against Mangal 
Singh shortly put is as follows : He 
buried the body of Narain Singh who 
clearly had been murdered. Shortly after 
he had been murdered, the body was 
buried in the field belonging to the family. 
The next morning on being questioned as 
to the whereabouts of Narain Singh, 
Mangal Singh lied. Quite apart from the 
evidence that he said that Narain Singh 
had gone to fetch Matto, he undoubtedly 
said that he had received a postcard 
which stated that Narain Singh was ill in 
the Amritsar hospital. He left the village 
on 11th October on the pretence of looking 
for Narain Singh. He knew perfectly well 
when he went that Narain Singh’s body 
was lying where he had buried it. He 
did not return to the village and was 
arrested on the 15th outside the village at a 
railway station. His loin-cloth was stain¬ 
ed with human blood. He failed to give 
any explanation of the very suspicious 
circumstances against him. 

On this evidence it has been strenuously 
and ably argued by counsel for the appel¬ 
lant that it is impossible to find a verdict 
of murder. He argues that the evidence, 
if believed, would establish an offence 
under S. 201, Penal Code, and he argues 
that it can only establish such an offence. 
We agree that all the authorities to which 
he has referred are in his favour on this 
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point. The authorities in India appear to 
ihave treated this question as point of law, 
that is, that evidence of this nature ought 
not properly to be left to a jury in a mur- 
■der case by a Judge. With the greatest 
respect to the decisions to which we have 
been referred, one of which is a decision 
of this High Court reported in 7 Lah 84,^ 
we cannot hold that this question is a 
question of law at all. Evidence of this 
'nature would certainly in England be left 
to a jury by a Judge. The question in each 
case is whether circumstantial evidence of 
this nature satisfies a jury of the guilt of 
,the accused under S. 302, Penal Code. The 
facts of the case reported in 7 Lah 84^ 
Iwere for that Bench, and their finding on 
[those facts cannot bind any other Bench. 
The evidence that we have detailed above 
is clearly evidence which ought to be left 
to a jury and evidence upon which a jury 
might reasonably find a verdict of murder. 
This is in our opinion the real test. 

After a very careful consideration of all 
the facts of this case we are satisfied that 
the only reasonable inference to be drawn 
from the facts of this case is that Mangal 
Singh is guilty of the murder of Narain 
Singh. With regard to Kartar Singh, we 
take into consideration the fact that he is 
very much younger than Mangal Singh and 
that he had not the same reason for dis¬ 
liking his father. Under the circumstances 
outlined above he would bo under the 
influence of the elder man and might easily 
be persuaded by him to take part in the 
burial of the body after the murder in fact 
had been committed. Under the circum¬ 
stances we consider that the sentence of 
three years’ rigorous imprisonment is too 
severe. We reduce his sentence to one 
year’s rigorous imprisonment and suggest 
to the Government that if possible he 
might serve the sentence in a Borstal or 
other Institution. We confirm the sentence 
of death passed on Mangal Singh and dis¬ 
miss his appeal. 

B.D./a.L. Order accordingly. 

1. Eannun v. Emperor, AIR 1926 Lah 88=94 
I C 901=27 Or L J 709=7 Lah 84. 
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Addison and Din Mohammad, JJ. 

Mi, Khadija Bibi and another — 
Plaintiffs—Appellants. 

V. 

Hari Singh and others —Defendants— 
Respondents. 

First Appeal No. 193 of 1936, Decided 
on 13th October 1936, from decree of 
Senior Sub-Judge, Jhelum, D/- 23rd March 
1936. 

Custom (Punjab) — Succession — Trading 
Khojas of Chakwal town who were converted 
from Hinduism and who are not agriculturists 
follow Mahoinedan law of Inheritance—Ta 
prove that they follow custom it must be 
established that they did not follow Moha** 
medan law when they were converted. 

Trading Khojas of Chakwal town who were- 
converted from Hinduism and who are not agri¬ 
culturists do not follow custom in matters of 
inheritance but Mabomedan law. It is true that 
these Khojas were once Hindus, but it must be 
established by the party who pleads that they 
follow custom, that when they were converted to 
Mahomedanism, they did not follow Mabomedan 
law but custom and also what that custom was: 
AIR 1925 Lah420, Ref. [P1300 2;P131 C 1,2} 

Mohd. Mon'ir and Mohd. Amin —for 
Appellants. 

Ichhru Ram and Indar Dev Dua —for 
Respondents. 

Addison, J. —The only question involved 
in this first appeal is whether the parties^ 
follow Mohamedan law or custom. Theyi 
are Khojas, carrying on business in the'^ 
town of Chakwal. They were converted to] 
Mahomedanism on some unknown datej 
and they were before that Mehta Khatris.i 
The trial Judge has found that they fol-' 
low custom in matters of inheritance, the| 
custom being that the son excludes thej 
widow and daughters. This is a common 
state of affairs in cases of agriculturists- 
who follow custom in the Punjab. 

Six mutations have been placed on thq- 
record but five of them pertain to oc¬ 
cupancy tenancies, the succession to which- 
is governed by the Punjab Tenancy Act. 
There is one mutation, however, at p. 37 
of the paper book in which Shamas Din, 
a Khoja, is shown as having a small share- 
in a joint khata with others. He was also 
an occupancy tenant and the mutation as 
regards the occupancy tenancy is on the 
record. In it he was properly succeeded 
by his sons. His sons also succeeded to 
the small share of the proprietary land 
shown in his name. It might be mentioned. 
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that the land revenue assessed on his 
share is only As. 8-6. There is evidence 
that he left daughters. 

The witnesses who appeared for the 
plaintiffs, who are a widow and a daughter, 
stated that Khojas follow Mohamedan 
law. The first of them. Hafiz Sodagar 
Din, however, stated that his sisters were 
not given a share in the land on the death 
of his father but were given ornaments 
and cash instead. This may have been 
for the reason that the daughters could 
not manage the land and thus their share 
was made up of cash and ornaments. Ap. 
patently, some of these Khojas hold a 
small area of agricultural land which, 
however, they do not till with their own 
hands and, in the case of the present parties, 
it is not shown that they hold any agri¬ 
cultural land. The witness stated further 
that Sharaf Din’s land could not legally 
be inherited by his daughters. This, how¬ 
ever, does not go against the plaintiffs as 
his land was only an occupancy tenancy 
{see page 23) so that his statement is cor¬ 
rect in this respect. Similarly, witness 
No. 2 for the plaintiffs, Fazal Ilahi, in 
cross-examination said how could his sis¬ 
ters get his father’s house when he was 
alive, but he added that after his death he 
would give his sisters his share. The 
only other witness who gave evidence for 
the plaintiffs was Babu Gul Mohammad, 
P. W. 5. He supported the plaintiffs’ 
case. He is, however, a connection of the 
plaintiffs. As against this, two witnesses 
for the defendants, who are not Khojas, 
stated that daughters were excluded in 
matters of inheritance amongst Khojas. 

In our judgment this evidence is insuflS. 
cient to establish that these trading Khojas 
of the town of Chakwal, who do not till 
land and many of whom even do not hold 
any land, follow custom in matters of in¬ 
heritance. As pointed out in 6 Lah 140^ 
at page 147, the share of daughters in 
land in circumstances like the present is 
often not claimed by them. It is true 
that these Khojas were once Hindus but 
it must be established that when they 
were converted to Mahomedanism they 
did not follow Mahomedan law. We 
were, however, referred to Question 39 of 
Talbot’s Customary Law of the Jhelum 
District where in answer to Question 39 it 
was said by all tribes that sons first sue. 

1. Hussain Shah v. Qol Mahomed, AIR 1925 
Lah 420=88 I C 816=6 Lah 140. 


ceed and thereafter the widow and daugh¬ 
ters. There is a note, however, to the 
effect that the rights of widows and 
daughters are more fully dealt with 
in the following paragraphs. In ans¬ 
wer to Question 57 different tribes 
give different answers to the question 
“In what circumstances are daughters en¬ 
titled to inherit?” and the answer of the 
Khojas was that Mahomedan law is fol¬ 
lowed. This shows that Khojas do follow 
Mahomedan law with respect to daughters. 
In any case, it was for the defendants to 
establish that these Khojas follow custom 
and also to prove what the custom was. 
In our judgment on the record they have 
failed to prove that they do follow custom 
in the matter in dispute. After all cus¬ 
tom in the Punjab is usually followed by 
agriculturists and it cannot be said that 
these Khojas are agriculturists. 

For the reasons given above we accept 
the appeal and decree the plaintiffs' suit 
for a declaration that they are owners of 
11/32 share in the property in dispute by 
right of inheritance and that the decree 
obtained by defendant 1 for the sale of 
the property on the footing of the mort¬ 
gage effected by Mohammad Gul cannot 
be executed as against that share. The 
parties will bear their own costs through¬ 
out. 

m.d./d.s. Appeal accepted. 
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Skemp, J. 

Emperor 

V. 

Ghani Shah and others. 

Criminal Revision No. 323 of 1935, 
Decided on 25th July 1935. 

Revision — Sentence — Accused convicted 
under S$. 325 and 149, Penal Code, only 
fined when sentence of imprisonment was 
more proper—Fines paid and more than five 
months elapsing since settlement of dispute 
— High Court will not pass sentences of 
imprisonment in revision. 

Where the accused convicted under Ss 325 and 
149, Penal Code, are sentenced, each to a sentence 
of fine, although normally the sentence of im¬ 
prisonment should have been inflicted on them 
and the accused have paid their flnes and more 
than five months have elapsed since the dispute 
was settled, it would be harsh and unnecessary 
for the High Court to pass sentences of imprison* 
ment in revision: 313 P L R 1913 and AIR 
1929 Lah 102, liel. on. [P 132 0 1] 

Batan Lai Chawla for Govt. Advocate 
—for the Crown. 

M. L, Puri —for Opposite Parties. 
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Order.—In this case five persons were 


convicted under Ss. 325 and 149, Penal 
Code, and sentenced each to pay Rs. 50 
fine. Immediately after pronouncing judg¬ 
ment the Magistrate realized that a sen¬ 
tence of fine only for causing grievous hurt 
was illegal and he reported the matter to 
the District Magistrate who has referred 
the case to this Court for enhancement. 

The victim was one Aishi Ram, who 
was found to have forty injuries, two of 
which were grievous, namely, a broken 
forearm and the blow on the head which 
did not heal for more than twenty days, 
apparently because dirt got into it. As 
the beating was inflicted by five persons, 
I agree with the District Magistrate that 
normally a sentence of imprisonment 
should have been inflicted. The trial Magis¬ 
trate, however, in this case considered 
that any term of imprisonment might em¬ 
bitter the accused and render such future 
quarrels more likely. He also found as a 
fact that the complainant was partly to 
blame for the assault and that the story 
narrated was not the whole truth. He 
said : 

I am unable to hold that the attack was pre* 
meditated or without provocation. The com¬ 
plainant admits that he owes money to the 
accused. The accused allege that they demanded 
money from him and he abused them, which 
resulted in a fight. This version is more probable. 
It appears that Ghanisham Das (the principal ac¬ 
cused) demanded money from the complainant 
who abused him and this led to a fight. 

Mr. Puri who respresents the respon. 
dents, argues that the complainant was 
particularly insulting in what he said. 
Mr. Puri has also referred to 313 P L R 
1913^ and A I R 1929 Lah 102.^ 
The former ruling of Shadi Lai, J. is a 
stronger case than the present, because 
with less provocation more serious injuries 
were inflicted and a sentence of only 
Rs. 25 was passed, and yet the learned 
Judge refused to interfere. The respon- 
'dents have paid their fines, upwards of 
five months have elapsed since the case 
was settled, and I think it would be harsh 
and unnecessary to pass sentences of im- 
prisonment now. With these remarks I 
reject the petition for revision. 

R.M./r.K. Petition rejected. 

1. Emperor v. Hari Singh, (1913) 313 P L R 

1913=21 I C 171=14 Or L J 645. 

2. Emperor v. Karam Khan, AIR 1929 Lah 

102=118 I C 540=30 Or L J 939. 
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Skemp, J. 

Emperor 

V. 

Dayal Singh —Accused, 

Criminal Revn. No. 1529 of 1935, Deci¬ 
ded on 7th February 1936, from report of 
Dist. Magistrate, Kangra, D/. 3rd Novem¬ 
ber 1935. 

(a) Criminal Trial—Revision—Interference 
by High Court—Revision against acquittal— 
High Court will not interfere when appeal 
could be brought except in very unusual 
cases. 

Where, it being open to the Local Government, 
on being moved, to bring an appeal from an 
acquittal, the practice of the High Court is, not to 
interfere in revision except in very unusual cases. 
[Case found not fib for interference] : A I R 1924 
Lah 451 and A I R 1923 Lah 601, Rel. on. 

[P 133 C 1] 

(b) Motor Vehicles Act (1914) S. 16—Punjab 
Motor Vehicles Rules (1931), Rr. 23, 47 and 
91—R. 23 is made in public interest—Lorry 
driver carrying passengers in excess of those 
permitted in license is guilty under Rr. 47 
and 91 although checker and ticket seller 
are present. 

Rule 23 of the Punjab Motor Vehicles Rules 
makes the driver as well as the owner responsible 
for breach of any rule, provided that the rule has 
been contravened. The rule has been made in the 
public interest and imposes on the driver the duty 
of refusing to drive if he knows that a rule is 
broken. [P 133 C 1] 

A lorry driver carrying passengers in excess of 
those permitted in the license for the vehicle is 
guilty under Rr. 47 and 91 of the Punjab Motor 
Vehicles Rules, even though the checker and 
ticket seller are present on the occasion. 

[P 132 0 2] 

Mohammad Amin —for the OrowQ. 

Amar Nath Chona —for Accused. 

Order.—The Tehsildar, Kulu, a Magis. 
trate of the 2nd Class, tried a lorry driver 
for carrying passengers in excess of those 
permitted in the license for the vehicle. 
It was admitted that the vehicle was 
licensed to carry only twenty-one passen¬ 
gers including the driver and the cleaner, 
whereas a police officer found twenty three 
persons including the driver, the cleaner 
and a checker. The Magistrate acquitted 
the driver on the ground that the driver 
was not responsible in the presence of the 
checker and ticket seller. The District 
Magistrate of Kangra has sent up the 
case on revision remarking that it is one 
of special importance and involves an 
erroneous view of an important principle. 

The trial Magistrate’s view was wrong 
in law, because R. 23 of the Punjab Motor 
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Sakdar Khan 

Yehicles Eules, 1931 makes the driver as 
well as the owner responsible for breach 
of any rule, provided that the driver 
knows that the rule has been contravened. 
This rule has been made in the public 
interest and imposes on the driver the 
duty of refusing to drive if he knows that 
a rule is being broken. But Mr. Amar 
Nath Chona for the driver has pointed out 
that there is a mass of authority that the 
High Court should not interfere in revision 
in cases where an appeal could be brought. 
In this case it was open to the Local 
Government, on being moved, to appeal 
against the order of acquittal. Where 
there is no appeal against an acquittal the 
practice is not to interfere on revision 
except in very unusual cases. For this 
proposition I think I need refer, out of 
the authorites quoted, only to 5 Lah 16,^ 
a Division Bench case, and 84 I C 641.^ 
This particular driver was certainly not 
committing such an act that it is neces¬ 
sary to resort to extraordinary jurisdiction. 
For these reasons I refuse to set aside 
the acquittal and reject the petition for 
revision. 

r.M./r.K. Petition rejected. 

1. Emperor v. Achar Singh, AIR 1924 Lah 451 

81 1 0 647=25 Cr L J 931=5 Lah 16. 

2. Ganga Singh v. Ramzan, AIR 1923 Lah 601 

=84 I C 641=26 Cr L J 337=6 L L J 50. 
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Young, C. J. and Monroe, J. 

Sardar Khan — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 800 of 1935, Deci¬ 
ded on 4th December 1935, from order of 
Dist. Magistrate, Attock, D/- 24th April 
1935. 

Criminal P. C. (1898), Ss. 514, 106— 
Surety bond under S. 106 — Object of — 
Bond is for prevention of crime and for 
providing additional security for keeping the 
peace by principal and not merely for en¬ 
suring payment under bond—On the princi¬ 
pal committing breach of peace surety is lia¬ 
ble for amount of bond even though pay¬ 
ments made by principal : 30 P B 1890 Cr ; 
26 PB 1894 Cr\226 P L B 1911; 4 Lah 462=: 
AI B 1924 Lah 262=81 1 C955 and5Lah448= 

A 1B 1925 Lah 228=84 I C 546, Overruled. 

When the bond is executed by surety in accor¬ 
dance with the provisions of S. 106, Criminal 
P. C., the surety is under obligation to pay the 
amount under the bond in the event of a breach 
of peace by the principal even where payment is 
made by the^principal of amount due under his 
own bond. The object of the Code is to prevent 
crime, and not to obtain money for the Crown. 
The object of security bond is to provide additional 
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security for the principal’s keeping the peaco and 
not merely for ensuring recovery of amount of the 
bond : 30 P B 1890 Cr; 26 P B 1894 Cr; 226 
P L B 1911; 4 Lah 462=A IB 1924 Lah 262= 
811 C 955 and 5 Lah 448=A 1 B 1925 Lah 228 
=841 C 546, Overruled; 36 Cal 562, Appr, 

-- [P 135 Cl, 2] 

Mohsin Shah —for Petitioner. 

Hem Raj Mahajan for Govt. Advocate 
—for the Crown. 

Order of Reference 

Coldstream, J.—On 21st December 
1932, the Sub-Divisional Magistrate, 
Pindigheb, passed an order under S. 106, 
Criminal P. C., directing Fateh Khan to 
execute a bond forEs. 500 with one surety 
for keeping the peace for a period of one 
year. The present petitioner, Sardar Khan, 
stood surety and himself executed a bond 
to the effect that he would forfeit Rs. 500 
if Fateh Khan broke the peace. Less than 
four months later Fateh Khan committed 
an offence under S. 396, I. P. C., and was 
convicted and sentenced to transportation 
for life. His appeal was dismissed by the 
High Court on 27th April 1934. On 11th 
April 1933 the police had reported to the 
Court that Fateh Khan had been bound 
over to keep the peace and suggested that 
action should be taken to forfeit his bond. 
No action was, however, taken until 4th 
August 1934 after the High Court had re¬ 
jected the appeal. The Sub-Divisional 
Magistrate issued notice to Sardar Khan 
and after hearing him passed an order 
forfeiting both the personal bond executed 
by Fateh Khan and the surety bond exe¬ 
cuted by Sardar Khan, the petitioner. 
Against this order Fateh Khan did not 
appeal. Sardar Khan, however, appealed 
to the District Magistrate who upheld the 
order of the Sub-Divisional Magistrate. 
Against the District Magistrate’s judgment, 
Sardar Khan has come to this Court on 
revision. 

The only point which calls for consi¬ 
deration is whether there is force in the 
contention pressed before me by Mr. Moh¬ 
sin Shah for the petitioner that the order 
making his client liable to pay Es. 500 in 
addition to any amount which may be re¬ 
covered from Fateh Khan, his principal, is 
not in accordance with law. Tne learned 
counsel for the Crown has referred me to 
36 Cal 562’ in support of the view taken 
by the learned District Magistrate {see 
pp. 12 and 13 of the District Magistrate’s 
judgment) to which view some support is 

1. Emperor v. Kuldip Sahai, (1909) 36 Cal 562= 
2 I C 89=10 Cr L 1 89=13 OWN 555. 



134 Lahore Saedae Khan v. 

f^iven by a judgment of the Madras Court 
in 10 Cr L J 294.' On the other hand, 
the Lahore Court has taken an opposite 
view on three occasions: see 31 P B 1890,' 

4 Lah 462^ and 6 Lah 448.® None of the 
judgments to which I have referred deals 
with a bond executed in compliance with 
an order under S. 106, Criminal P. C., but 
I think that this fact does not render 
them inapplicable for the purposes of this 
case. The meaning of the words in S. 106, 
Criminal P. C., would, I think, naturally 
be taken to be that the surety will be 
hound to make good the amount stated in 
the bond executed by his principal in the 
event of the latter’s failure to do so, but 
the form of the surety bond given in 
Sch. 5 to the Civil P. C. {see Form ll) seems 
to show that in the case of surety bonds 
executed under the provisions of Ss. 108, 

1 )109 and 110, the intention is that the 
(surety should be liable independently of 
his principal. No form of bond to be 
;taken from a surety is appended to form 
No. 10 (bond to keep the peace under 
S. 107). In view of the conflict of opinion 
in this matter I refer the petition for de- 
termination on this point to a Division 
Bench. 

OPINION 

Young, C. J.—This petition was referred 
to this Court for determination of one 
question only: whether when a bond has 
been given under S. 106, Criminal P. C. 
with a surety and the person bound com¬ 
mits a breach of the peace, the amounts 
payable under the bond by the person 
bound and by the surety can be recovered 
or whether the surety only becomes liable 
in the event of default in payment by the 
person bound? S. 106, Criminal P. C., 
provides that whenever any person ac¬ 
cused of any one of certain offences is con. 
victed of such offence and the Court is of 
opinion that it is necessary to require him 
to execute a bond for keeping the peace, 
the Court may at the time of passing 
sentence order him to execute a bond 
for a sum proportionate to his means 
with or without sureties for keeping the 
peace during such period not exceeding 

2. Kulur Annappa Naik v. Emperor, (1909) SIC 
470=10 Cr L J 294. 

3. Guran Ditta v. Empress, (1890) 31 P R 1890 
• Cr. 

4. Emperor V: Abdul Aziz, AIR 1924 Lah 262= 
811 C 955=25 Cr L J 1131=4 Lah 462. 

5. Harnam v. Emperor, AIR 1926 Lah 228= 
84 I C 546=26 Cr L J 322=5 Lah 448. 
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three years as it thinks flt to fix. In the 
present case, an order was made under 
this section on 21st December 1932, by 
the Sub-Divisional Magistrate of Pindi- 
gheb, ordering Fateh Khan to execute a 
bond for Rs. 500 with one surety for keep¬ 
ing the peace for a period of one year. 
Fateh Khan entered into a bond binding 
himself not to commit a breach of the 
peace during the term of one year and in 
case of his making default he bound him¬ 
self to forfeit to His Majesty the King 
Emperor the sum of Rs. 500. On the 
same form underneath the bond of Fateh 
Khan the petitioner declared himself 
surety for Fateh Khan that he would be 
of good behaviour to His Majesty the 
King Emperor and to all his subjects 
during the said term and in case of Fateh 
Khan’s making default therein he, Sardar 
Khan, bound himself to pay His Majesty 
the sum of Rs. 500. 

It will be observed in the first place 
that the bond of both Fateh Khan and 
Sardar Khan has been made in accordance 
with the provisions of S. 106 and in the 
second place that Sardar Khan’s obliga¬ 
tion is to pay in the event of a breach of 
the peace by Fateh Khan and not in 
default of payment by Fateh Khan after 
; he has committed a breach of the peace. 

' In our opinion this section and the form 
of the bond supply the answer to the 
question before us. There can be no doubt 
that the obligation of Sardar Khan to pay 
Rs. 500 became absolute when a breach 
of the peace was committed by Fateh 
Khan, The learned Judge’s reason for 
referring the case was that there are 
conflicting decisions on the point, 36 Cal 
562* supporting the view that surety's 
obligation to pay is independent of that of 
the person accused. But on the other 
hand there are five decisions of this Court 
to which the learned counsel for the peti¬ 
tioner has drawn our attention and which 
support the contrary view. In 30 P R 
1890® it was held that only one bond 
should be taken from the accused and his 
sureties for one determinate amount, the 
sureties engaging to be bound jointly and 
severally for the same amount as the 
accused, so that it may be realizable from 
any one of the obligors, and further there 
was no warrant in law for taking separate 
bonds from the accused and his sureties 
individually and severally exceeding in the 

6. Jawaya v. Empress, (1890) 30 P R 1890 Cr, 
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•aggregate the amount for which the ac¬ 
cused is liable. The judgment in this case 
is a very short one of a Single Judge and 
he has not considered at all the wording 
of S. 106, which makes the surety liable 
not for payment of money but for the 
:good conduct of the person bound. 

The nest is 26 P E 1894.^ It is a judg- 
"ment of the same Judge, and the learned 
Judge relied on his own previous judgment. 
The third case is 226 P L R1911® at p. 857, 
also the decision of a Single Judge. There 
is no reference to S. 106 or discussion of 
the law. Without giving any reason, the 
learned Judge said that only the amount, 
■for which the bond of the person bound 
was taken, could be recovered and that 
amount might be recovered from him or 
any one or both of the sureties. The 
fourth case is 4 Lah 462^ which is also 
the judgment of a Single Judge and 
which followed 26 P R 1894.^ The fifth 
case is 5 Lah 448^ which also follows 
26 P R 1894' and 226 P L R 1911.® In 
this case, the learned Judge referred to 
decision of the Division Bench of the Cal¬ 
cutta High Court (36 Cal 562'), from the 
view of which he differed. In this case j 
. (36 Cal 562') it was held that upon the i 
,) forfeiture of a bond by a person to keep 
the peace for a term, the surety is liable 
• to pay the amount specified in his bond in 
addition to the penalty paid by the princi- 
' pal. The question there arose under 
S. 107, Criminal P. C., where the provi- 
sion is that the Magistrate may 

require such person to show cause why he should 
■not be ordered to execute a bond, with or without 
sureties for keeping the peace for such period not 
exceeding one year as the Magistrate thinks fit to 
£x. 

It will be seen that wording is substan¬ 
tially the same as in S. 106. The learned 
Judges in their judgment seem to us to 
Rave discovered the fallacy which, with 
respect we consider, underlies the Punjab 

decisions when they said: 

Ptima facie, no doubt, a surety merely agrees 
to pay the creditor failing the debtor, and his 
liability is as a rule, co-extensive with that of the 
principal. But this is not a case of ordinary 
suretyship for the payment of money. As pointed 
out by Edge, 0. J. in 20 All 206,® the object of 
these provisions of the Code is to prevent crime, 
and not to obtain money for the Crown. It is 
not, as in the case of, for example, anadministra- 
'tion bond with sureties, the object to secure the 

7. Kaku V, Empress, (1894) 26 P R 1894 Cr. 

8. Ali Mahomed v. Emperor, (1911) 226 P L R 

1911=111C 588=12 Cr L J 404. 

Queen-Empress v. Rahim Bakhsh, (1898) 20 

All 206=1898 AWN 21. 
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payment of money or the avoidance of pecuniary 
loss. Hence it is provided in S. 118 of the Code 
that the amount of every bond demanded under 
these provisions shall be fixed with due regard to 
the circumstances of the case and shall not be 
excessive, while in S. 106 it is expressly directed 
that the amount of the principal bond shall be 
proportionate to the means of the person bound 
down. That being so, it is obvious that the power 
to require sureties must have been given with 
some object other than that of ensuring the re* 
covory of the amount of the bond; in other words 
an additional security for the principal’s keeping 
the peace, not a surety for his paying forfeit is 
demandable. 

The learned Judges also relied on the 
form of the bond used which was taken, 
as in the present case, from Sch. 5 to the 
Code. We have no doubt that the consi¬ 
dered decision of the Calcutta High Court 
is to be preferred to the Lahore decisions, 
and we think that the view expressed in 
these decisions is, on first principles and 
also a consideration of the words of the 
statute, untenable. We answer the ques¬ 
tion referred by the learned Judge as 
follows; The order requiring Sardar Khan j 
petitioner, to pay Rs. 500 in addition to i 
any amount which may be recovered from J 
Fateh Khan is in accordance with law. | 

(On receipt of the opinion of the Divi¬ 
sion Bench, Coldstream, J. deliverd the 
following judgment.) 

Judgment.—This judgment is to be 
, read with my Referring Order dated 9th 
October 1935. The Division Bench have 
held that the order which I am asked to 
revise was not illegal. The learned Dis¬ 
trict Magistrate has considered the ques¬ 
tion of the amount to be forfeited and 
I am not prepared to interfere with his 
decision on the point. The petition is 
dismissed. 

s.C./a.l. Petition dismissed. 
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Addison and Abdul Rashid, JJ. 

Punjab & Sindh Bank, Ltd. — Plaintiff 
—Appellant. 

V. 

Jaswant Singh and others —Defendants 
—Respondents. 

First Appeal No. 14 of 1935, Decided on 
4th May 1936, from decree of Senior Sub- 
Judge, Shahpur, D/- 6th October 1934. 

(a) Registration Act (1908), S. 17—Letter 
of request to Bank to advance money to 
bearer on security of property—Bank advanc* 
ing less money tbah requested—Letter does 
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not create any charge on properly and hence 
requires no registration. 

A letter amounting to request to the Bank to 
lend money on the security of title deeds of 
property sent with bearer and pay the amount to 
the bearer does not create any charge on the 
property and therefore does not require registra¬ 
tion. [P 139 C 1] 

(b) Registration Act (1908), Ss. 17 and 49— 
Equitable mortgage—Requisites of—Writing 
is not necessary, but if written it is not 
admissible in evidence if not registered— 
Memorandum signed by mortgagor though 
embodying terms of equitable mortgage is 
not necessary to be registered unless on its 
face it constitutes agreement between parties 
—Document not constituting bargain bet¬ 
ween parties but evidence of past transaction 
requires no registration. 

For creating an equitable mortgage all that is 
necessary is a loan coupled with deposit of title 
deeds relating to the property to be mortgaged, 
with intention of creating a charge on property. 
No writing is necessary. But if parties choose to 
put their agreement with respect to the transac¬ 
tion in writing, that document will exclude all 
other evidence of the transaction. Again a docu¬ 
ment which falls under S. 17, Registration Act 
and is not registered will not be admissible in 
evidence, [P 140 0 1] 

A memorandum signed by the mortgagor in 
relation to equitable mortgage by deposit of docu¬ 
ments of title may be a document required to be 


registered under the Registration Act even though 
it does not embody all the particulars of transac¬ 
tion, but registration is not so required, unless the 
memorandum on its face embodies such terms and 
is signed and delivered at such time and place and 
in such circumstances as to lead legitimately to 
the conclusion that so far as deposit is necessary^ 
it constitutes agreement between the parties. 

[P 140 0 1> 

A document not constituting the bargain bet¬ 
ween the parties but which is an evidence of past 
transaction does not require registration ‘.AIR 
1931 P C 36 and AIR 1935 Lah 821, Bel. on ; 
AIR 1923 P G 50 \ AIR 1932 Cal 356 and 
AIR 1924 Mad 541, Ref. [P 140 0 2} 

(c) Practice—Appeal—New plea—New poini 
cannot be raised in appeal which requirea 
production of further evidence by othev 
party. 

The person appealing will not be entitled to 
raise a point for the first time in appeal wheik 
decision of the point would necessitate the pro¬ 
duction of further evidence by the other party. 

[P 141 0 1, 2} 

Mehr Chand Mahajarit D. E. Sawhne'i^ 
and Eatan Lai Chawla —for Appellant, 

Iqbal Singh, S. L. Puri, J. G, Sethis 
Ghulam Mohy-ud-Din and Mohammad 
Amin —for Respondents. 

Abdul Rashid, J.—The following pedi.- 
gree table will be helpful in understand¬ 
ing the facts of this case : 


SOHAIL SINGH 


Indar Singh 
Sojan Singh 


One sister married to 
Ram Singh 


Jodh Singb 


Ujjal Singh 
(defendant 10) 


Sobha Singh 
(defendant 9) 


S. Madan Singh 
(defendant 17) 


S. Eishan Singh S. B. Dr. Harbans Singh 
I (defendant 15) 


S. S. Mehtab Singh 
(defendant 16) 


Bhag Singh Hazur Singh Ram Singh Chancbal Singh Harbans Singh 


Sher Singh Mohindar Singh Sampuran Singh Khazan Singh Jaswant Singh Kartar Singb 
(defendant 5) (defendant 4) (defendant 3) (defendant 2) (defendant 1) (dead) 

I 

I 

' . I I 

Udai Singh Amrik Singh Dewan Singh 

(defendant 7) (defendant 8) (defendant 0) 


The suit which has given rise to the 
present appeal was instituted by the Pun¬ 
jab and Sindh Bank, Limited, on 2nd 
December 1930, for recovery of Rupees 
1,92,893-9-9 by sale of four properties 
equitably mortgaged with the Bank by 
deposit of title deeds. The four properties 


have been referred to in the plaint and) 
the judgment of the trial Court as pro¬ 
perties A, B, C and D. It is necessary 
therefore to give a brief description of 
these properties. Property A is a cotton^ 
factory situate at Bhalwal. It is com. 
monly known as the old or large factory^ 
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Property B is also a cotton ginning 
factory situate at Bhalwal, but it'is 
known as the new or small factory. Pro¬ 
perty C consists of about five squares of 
land situate at Chak No. 33 N. B., Tahsil 
Sargodha. Property D consists of 2,946 
kanals of agricultural land situate at 
village Kotla Mir Baz. The case of the 
plaintiff was that Chanohal Singh and his 
sons constituted a joint Hindu family and 
carried on business in the name of Messrs. 
ChanchalSingh-Kartar Singh. They started 
their dealings with the Bank at Amrit¬ 
sar in the name of Chanchal Singh-Kartar 
Singh, on 2l3t January 1915, and bor¬ 
rowed large sums from the Bank on the 
basis of promissory notes executed on 
different dates ranging from January 1915 
to November 1918. In January 1917, the 
firm Chanchal Singh-Kartar Singh made 
over documents of title relating to the 
cotton ginning and pressing factory situate 
at Sargodha as collateral security for pay¬ 
ment of debts due to the Bank and effected 
an equitable mortgage of this property. 
In the beginning of January 1918 docu- 
ments of title, relating to the big factory 
at Bhalwal (property A), and land situate 
at Kotla Mir Baz (property D) were made 
over to the plaintiff and an equitable 
mortgage of these properties was effected 
in order to provide further collateral secu¬ 
rity for the sum due to the plaintiff from 
the firm Chanchal Singh-Kartar Singh. 

On 1st July 1923, after rendition of 
previous accounts, the firm Chanchal 
Singh-Kartar Singh executed a promissory 
note for Es. 1,38,735-14-1 in favour of the 
Bank and the charge of the aforesaid 
debts continued on the three properties 
mentioned above. In May 1926 a parti- 
tion took place between Kartar Singh on 
one side and Chanohal Singh and his 
other sons on the other. Es. 20,000 out 
of the amount due to the Bank were set 
apart as being due from Kartar Singh 
personally. This sum was charged only 
cn the factory situate at Sargodha -vs^hich 
had fallen to the share of Kartar Singh in 
the partition. Tne remaining sum due to 
the Bank was payable by Messrs. Chan¬ 
chal Singh-Jaswant Singh and properties A 
and B continued to be equitably mortgaged 
for payment of the amount due to the 
Bank after deducting the sum of Es. 20,000, 
the liability for which was taken over by 

Kartar Singh. On 14th December 1927, 
after rendition of accounts the firm Chan¬ 
chal Singh-Jaswant Singh, executed a 


fresh promissory note for Es. 1,55,298-7-6 
in favour of the Bank. Properties A and 
D continued to be equitably mortgaged 
with the Bank, and the title deeds of 
properties B and C were also handed over 
to the Bank at this time in order to create 
an equitable mortgage of these properties 
as security for the sum due from the firm 
Chanchal Singh-Jaswant Singh. The sum 
sued upon consists of principal and interest 
due on the promissory note dated 14th 
December 1927. 

As mentioned above, Kartar Singh sepa¬ 
rated from the joint Hindu family con¬ 
sisting of Chanchal Singh and his sons in 
May 1926. Thereafter the name of the 
joint Hindu family firm was changed from 
Chanchal Singh-Kartar Singh to Chanchal 
Singh-Jaswant Singh, Jaswant Singh, 
being the eldest out of the other five sons 
of Chanchal Singh, who remained joint 
with him. The sons and grandsons of 
Chanchal Singh are defendants 1 to 8. 
Sobha Singh, defendant 9, and Ujjal Singh, 
defendant 10, the sons of Sojan Singh, 
have been made defendants, as property D 
is claimed as having fallen to their share 
as a result of a partition between Chan¬ 
chal Singh and Sojan Singh. Defendants 11 
to 14 are vendees who purchased part of 
the land situate at Kotla Mir Baz from 
Sobha Singh and Ujjal Singh. Defen¬ 
dants 15 and 16 have been impleaded as 
they are vend .es of a part of property A. 
Jaswant Singh, defendant 1, and Khazan 
Singh, defendant 2, did not appear and es 
parte proceedings were taken against them 
in the lower Court. Mohindar Singh, 
Sampuran Singh, Dewan Singh, UdaiSingb 
and Amrik Singh were shown as minors 
in the plaint, and the Ahlmad of the Court 
was appointed as their guardian ad litem. 
He filed a written statement professing 
ignorance of all the transactions between 
the plaintiff and Chanchal Singh, Kartar 
Singh and Jaswant Singh. Out of the 
descendants of Chanchal Singh, Sampu¬ 
ran Singh and Sher Singh in their 
written statements admitted that they 
formed a joint Hindu family with their 
father Chanchal Singh but professed 
ignorance of the transactions with the- 
plaintiff. It was also stated by these 
defendants that .Chanchal Singh was 73 
years of age, and that the mortgages, 
if any, were effected under undue influence- 
as he had no necessity to incur such heavy 
liabilities. ; 
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Sobha Singh and Ujjal Singh, defendants, 
pleaded that the land at Kotla Mir Baz 
and the land at Chak No. 33 and the big 
factory at Ehalwal (properties D. C and 
A) belonged jointly to Chanohal Singh and 
their father Sojan Singh. This property 
was partitioned by means of an award 
made by Sardar Bahadur Mehtab Singh 
on 4th October 1919. The award was 
duly registered, and property D together 
with other properties which do not form 
the subject matter of the present litigation 
fell to the exclusive share of Sojan Singh, 
while properties A and C were declared to 
be the exclusive properties of Chanohal 
Singh. It was further pleaded that the 
plaintiffs had knowledge of this award and 
as a creation of the charge on property D 
did not take place until 4th August 1920; 
it was of no effect against them as that 
property had already come under their 
exclusive ownership before the creation 
of the charge. It was also pleaded that 
if the award be not held binding on 
the plaintiff, then the share of Sardar 
Chanohal Singh, amounting to 25/32 in 
property A, 4/16 in property C and 4/16 
in property D was alone liable for the 
sum due to the plaintiff. It was also 
stated in the written statement that the 
plaintiff could not claim the whole pro¬ 
perties awarded to Chanohal Singh on 
partition unless and until he relinquished 
his charge on that property which was 
taken away from Chanohal Singh in con¬ 
sequence of the partition, and that the 
plaintiff could follow Chanohal Singh’s 
share in property D only after exhaust¬ 
ing all the other properties that had fallen 
to the share of Chanohal Singh at the 
time of the partition. 

The trial Court held that the various 
promissory notes signed by Chanohal 
Singh, Kartar Singh and Jaswant Singh 
were duly executed by the executants and 
that the money was raised for the pur¬ 
poses of the joint family business. It was, 
however, held that the creation of a 
ijharge on properties A and D was evi- 
denced by documents which were inadmis¬ 
sible in evidence, and that, therefore, the 
creation of charge by way of an equitable 
mortgage on properties A and D re¬ 
mained unproved. It was further held 
that property D had been released by the 
Bank on 23rd August 1926, and that on 
that date properties B and C had been 
accepted as security in place of property 
D. On these findings the plaintiff was 


Jaswant Singh (Abdul Bashid, J.) 1987 

awarded preliminary decree for Rupees 
1,92,893-9-9 with costs against defen¬ 
dants 1 to 8 and 15 to 17 by sale of the 
properties B and C. Defendants 1 to 8 
were also made liable personally as mort¬ 
gagors. The suit, so far as it related to 
properties A and D, was dismissed. Against 
this decision the plaintiff has preferred 
an appeal to this Court. No appeal has, 
however, been preferred by the defendants 
in respect of properties B and C. 

Only two points were agitated in appeal 
by the learned counsel for the appellant : 
firstly, that the trial Court had erred in 
holding that the documents evidencing the 
creation of an equitable charge on pro¬ 
perties A and D were inadmissible in 
evidence for want of registration, and 
secondly that the lower Court was wrong 
in holding that property D had been 
released by the bank by the acceptance of 
properties B and C as security on 23rd 
August 1926, for payment of the money 
due from defendants 1 to 8. In order 
to claim a charge on property D, reliance 
was placed on the principle underlying 
S. 41, T. P. Act. It appears that Chanohal 
Singh used to live at Bhalwal. He used 
to execute promissory notes in favour of 
the Bank and after signing them used to 
send them to Amritsar through Kartar 
Singh or Jaswant Singh. The bearer of 
the promissory note used to carry a letter 
from Chanchal Singh addressed to the 
Manager of the Bank asking him to pay 
Kartar Singh or Jaswant Singh, as the 
case may be, the consideration of the pro- 
missory note bearing his signature. On 
the back of this letter Kartar Singh or 
Jaswant Singh, as the case may be, used 
to execute a receipt for the money received 
by him and sign it after affixing a one- 
anna stamp. On 28th December 1917 
Chanchal Singh wrote the following letter 
(Ex. P. 48-A) to the Manager of the 
Punjab and Sindh Bank, Limited, Am¬ 
ritsar : 

Dear Manager, 

Compliments—I am sending to you dear Jaswant 
Singh with the title deeds relating to the Khalsa 
factory of Bhalwal (property A), three sale deeds, 
two malkiyat fards of the patwari containing 
khasra numbers and one plan of site attached to 
the factory. Please put them before the Board, 
get them accepted, pay money to Jaswant Singh 
and secure his signature on the promissory note. 
I hope that dear Kartar Singh might have also 
reached you with the title deeds relating to the 
factory at Dhuri in the Patiala State. Please 
keep the title deeds of any of these two 



1937 Punjab & Sindh Bank v. Jaswant Singh (Abdul Rashid, J.) Lahore 139 


factories, which are complete, and return those of 
the other. Please do lend the money in any case. 
Please lend one lac or any amount you think 
proper. Secure the signature of Jaswant Singh. 
Any service ? 

This letter was presented by Jaswant 
Singh to the Manager of the Bank but 
jonly a sum of Rs. 10,000 was advanced 
thereon. A promissory note was also 
executed for this amount. In our opinion 
the lower Court was wrong in holding 
khat this letter required registration. This 
jletter does not create any charge on pro- 
jperty. It merely amounts to a request by 
Chanchal Singh to the Bank to lend money 
on the security of property A or on the 
security of another property which does 
not form the subject matter of the present 
litigation. It was open to the Bank on 
receipt of this letter not to advance any 
money at all. The money asked for was 
one lac of rupees or any other sum that 
may be sanctioned by the Board of the 
Bank. Even the learned counsel for the 
respondents was compelled to concede that 
this letter did not constitute any bargain 
between the parties and that he could not 
support the finding of the trial Court that 
it required registration. 

It appears that in the beginning of 
January 1918, a document marked as 
Form 84.A (Ex. P.18) was sent to Chanchal 
Singh. This form was signed by Chanchal 
Singh, on or before 4th January, and was 
sent to the Bank through his son Jaswant 
•Singh. It is this form which, according 
to the respondents, constituted the bargain 
between the parties and which resulted in 
the creation of a charge with respect to 
properties A and D. This form may be 
reproduced in extenso: 

To 


The Punjab and Sindh Bank, Limited, 

Amritsar Office. 


iDeai Sir, 

We have already taken from you an advance of 

Es. 1,05,135 at.per cent, per annum, with. 

monthly rests for which we gave you a separate 
{iromissory note. As a farther and collateral 
security for the principal, interest and other 
■charges due thereon, we have already deposited 
title deeds of property (as detailed in Schedule “A” 
given below) and with authority to be held till 
our debt is fully paid or satisfied. Please note that 
we shall have no objection to execute and get 
^registered a deed of legal mortgage, if and when so 
cequired by the Bank. 


Schedule "A” 

No. Description Estimated value. Remarks 

Rs. a. p. 

(1) Factory at Sargodha 

with land and build¬ 
ings ... 1,35,000 0 0 

(2) Factory at Bhal- 

wal with land and 
buildings{A) ...1,90,000 0 0 

(3) Piece of land situ¬ 
ated at Kotla Mir 
Baz Khan, Tahsil 
and District Shah- 

pur (D) ... 50,000 0 0 

Total Es. 3,75,000 0 0 

The above Schedule is correct. 

Yours faithfully. 

Signature of Chanchal Singh, 

(in Gurmukhi) 
(Sd.) Kartar Singh 

(in English) 

Dated January 5, 1918. 

This form was accompanied by a cover¬ 
ing letter addressed to the Manager of the 
Bank by Chanchal Singh stating that he 
was sending his son Jaswant Singh to- 
gether with the form which he had duly 
signed. In this letter Chanchal Singh 
asked the manager that the sum of 
Rs. 20,000 which the bank had offered to 
advance was very small and that at least 
Rs. 50,000 might be advanced if the Board 
agreed. If the Board did not agree, as much 
as the manager thought proper could be 
paid over to Jaswant Singh after securing 
his signature. It was contended by the 
learned counsel for the respondents that 
the use of the past tense in this form was 
a mere subterfuge, and that in fact this 
form constitutes the bargain between the 
parties. It was urged that it was only 
after Chanchal Singh had signed this form 
that the sum of Rs. 1,05,135 was made up 
and that previous to the signature on this 
form only Rs. 82,000 had been advanced 
by the bank. It was maintained by the 
counsel for the respondents that the title 
deeds of the properties A and B were 
lying with the Bank from 26th December 
to 4th January only for the purpose of 
inspection and that the title deeds of the 
property D were sent with the form, and 
that in these circumstances the properties 
in dispute became security for the debt 
only by virtue of the signing of the form 
by Chanchal Singh. In our opinion this 
contention is without any force. A perusal 
of the form does not show, on the face of 
it, that it constitutes the bargain between 
the parties. It appears on the other hand 
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that title deeds of all the properties men¬ 
tioned in the form had been already 
deposited with the hank before the form 
was sent to the manager. In A I R 1935 
Lah 821.^ it was held that a form exactly 
similar to the one under discussion did not 
constitute the bargain between the parties 
but was evidence of past transactions and 
did not require registration. It was further 
held that: 

For the pnrpofe of creating an equitable mort¬ 
gage all that is necessary is a loan coupled vfith 
a deposit of title deeds relating to the property to 
bo mortgaged with the intention of creating a 
charge on the property. No writing is needed for 
the creation of such a mortgage; but if the parties 
choose to pub their agreement with respect to the 
transaction in writing, that document will ex¬ 
clude all other evidence of the transaction. Fur¬ 
ther, if the document falls within the purview of 
S. IT, Registration Act, and is not registered, it 
will not ho admissible in evidence by virtue of 
S. 49 of the same Act. 

Exhibit P-21 in the reported case was a 
form exactly similar to the form in the 
present case. It was urged by one party 
with respect to that form that it merely 
contained an acknowledgment of transac¬ 
tions which had already taken place, and 
did not purport or operate to create any 
charge on immoveable property as required 
by S. 17. It was urged by the other party 
in that case that at any rate the form de¬ 
clared a charge on such property, but even 
this contention was not given effect to by 
the learned Judges. This ruling is, there, 
fore, fully applicable to the facts of the 
present case. 

It has been held by their Lordships of 
jthe Privy Council in 54 Mad 257,^ that a 
memorandum signed by the mortgagor in 
relation to a mortgage by deposit of 
documents of title may be a document 
which the Indian Registration Act re¬ 
quires to be registered, even though it 
does not embody all the particulars of 
the transaction: but registration is not so 
required unless the memorandum on its 
face embodies such terms and is signed 
and delivered at such time and place and 
in such circumstances as to lead legiti¬ 
mately to the conclusion that, so far as 
the deposit is concerned, it constitutes the 
agreement between the parties. The facts 
in that case were that the plaintiff ver¬ 
bally agreed at Madras to make a further 

1. Punjab and Sind Bank, Ltd. v. Rustomji, 

AIR 1935 Lah 821=160 I C 173. 

2. Sundarachariar v. Narayana Awar, AIR 

1931 PC36=131 I C 828=58'i A 08=54 

Mad 257 (P C). 


advance to the defendants, making Rupees 
60,000 in all, upon the deposit of certain 
documents of title. The defendants’ agent 
signed and handed to the plaintiff a 
memorandum stating: “As agreed upon in 
person I have delivered to you the under¬ 
mentioned document as security,” a list of 
the documents following, also a promis¬ 
sory note for Rs. 60.000. After examina. 
tion of the documents the agreed amount 
was handed over. It was held by their 
Lordships that the memorandum was not. 
a document which required registration 
even if the agreed advance was conditional 
upon it being given; and that, there 
being no written agreement, the memo¬ 
randum as well as oral evidence was ad¬ 
missible to prove the intent to create a 
security by deposit of the documents 
named. 


The learned counsel for the respondents 
places his reliance on 50 Cal 338.® This 
ruling was, however, considered by their 
Lordships of the Privy Council in 54 Mad 
257,® referred to above. It merely lays 
down that where upon a mortgage by de¬ 
posit of title deeds a document is drawn 
up constituting the bargain between the- 
parties, the document is not admissible in 
evidence to prove the mortgage unless it 
is registered under the Indian Registra¬ 
tion Act. The whole question is whether 
form 84.A in the present case constitutes 
the bargain between the parties or whe¬ 
ther it is evidence of a past transaction. 
59 Cal 586^ and 47 Mad 398,® and a num- 
her of other rulings, were quoted by the 
learned counsel for the respondents. It is 
unnecessary to refer to them in detail as 
they do not lay down any different pro. 
position of law than the one enunciated 
by their Lordships of the Privy Council in 
54 Mad 257.® We are, therefore, of the 
opinion that the finding of the trial Court 
that tl.e creation of charge on properties 
A and D is evidenced by documents which 
are inadmissible in evidence cannot be 


sustained. This was the only reason for 
dismissing the plalntiu's suit in respect of 
the chaige on property A. We, therefore. 


3. Snbr.imanian v. Lutchman, AIR 1923 P C 

50=71 I 0 650=60 I A 77=1 Rang 66=50 
Cal 338 (P C). 

4. Sbailcudranatb Palii v. Hade Kaza Mane, 

AIR 1932 Cal 356=137 I C 600=36 OWN 
193=54 C L J 328=69 Cal 586. 

6. Krishnayya v. Ponnuswatni Ayar, AIR 1924 
Mad 547=84 I C 629=47 Mad 898=46 MLJ 
295. 
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hold that property A is liable for the claim 
of the plaintiff in the same manner as 
properties B and 0. 

Properties D, G and A belonged jointly 
to Chanchal Singh and Sojan Singh, the 
father of defendants 9 and 10. On parti¬ 
tion, property D fell to the share of Sojan 
Singh exclusively, while Chanchal Singh 
was declared to be the sole owner of pro¬ 
perties A and 0. It was conceded by the 
learned counsel for the appellant that 
in view of the circumstances mentioned 
above, he would have no right to enforce 
his charge against property D unless the 
principles underlying S. 41, T. P. Act, 
were held to be applicable to the facts of 
the present case. It was contended by 
the learned counsel that property D was 
purchased in 1889 in the name of Chan¬ 
chal Singh only, that it continued to be 
shown as the property of Chanchal Singh 
in the revenue records till 4th June 1918, 
and that as an equitable mortgage was 
created in respect of this property in 
January 1918, and as the Bank had no 
knowledge that this property was jointly 
owned by Sojan Singh and Chanchal 
Singh, the mortgage in favour of the Bank 
could not be avoided on the ground that 
the mortgagor was not authorized to make 
it. The present suit was instituted by 
the Bank on 2nd December 1930. The 
Bank admittedly came to know in 1926, 
that property D had fallen to the share of 
Sojan Singh by means of a partition. It 
was, therefore, incumbent on the plaintiff 
to state in the plaint that the mortgage 
made by Chanchal Singh in respect of 
property D was valid as Chanchal Singh 
was the ostensible owner of the property. 
If this point had been raised by the appel¬ 
lant in the trial Court it would have been 
open to Sobha Singh and Ujjal Singh to 
prove that Chanchal Singh owned a large 
amount of other property in 1926, when 
the Bank admittedly got to know of the 
partition, and that the Bank was, there¬ 
fore, not entitled to claim a charge on the 
property which had fallen to the share of 
Sojan Singh by means of the partition. 
Moreover, it would have been open to 
defendants 9 and 10 to prove that in 
January 1918, the Bank knew that Chan¬ 
chal Singh was not the exclusive owner of 
property D but that it was owned in equal 
shares by Chanchal Singh and Sojan Singh. 
We are, therefore, of the opinion that the 
appellant is not entitled to raise this 
point for the first time in appeal, as the 


decision of this point would necessitate 
the production of further evidence by the 
defendants. The suit of the appellant 
with respect to property D must, there¬ 
fore, stand dismissed. 

The trial Court has held that property D 
was released by the Bank on 23rd August 
1926, by the acceptance of properties B 
and C as security for the entire amount 
due from Chanchal Singh. The learned 
counsel for the appellant argued this point 
at great length and referred us to the 
entire correspondence between the Bank 
on one side and Chanchal Singh and Ujjal 
Singh on the other. After a consideration 
of the entire evidence we are of the opi¬ 
nion that the finding of the lower Court that 
property D was released by the Bank is 
erroneous. The correspondence alluded to 
above makes it perfectly clear that the 
only security that was released by the 
Bank was the factory at Sargodha which 
fell to the share of Kartar Singh, and that 
properties B and C were accepted as secu¬ 
rity in lieu of the Sargodha factory. The 
land at Kotla Mir Baz was never released 
by the Bank at the time of the acceptance 
of properties B and C as security for the 
loan. It is, however, unnecessary to deal 
with this point in greater detail as we are 
of the opinion that the suit of the Bank 
with respect to property D is liable to 
dismissal on the ground already men¬ 
tioned. For the reasons given above, we 
accept this appeal in part and in modifica¬ 
tion of the decree of the trial Court, 
award the plaintiff a preliminary decree 
for Rs. 1,92,893-9-9 by sale of properties 
A, B and C. All the parties will bear 
their own costs in this Court. 

P.R./a.L. Order accordingly. 
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Agha Haider, J. 

Sher Dil — Defendant — Appellant. 

V. 

Shah Namaz and others, Plaintiffs and 
others, Defendants—Respondents. 

Second Appeal No. 1911 of 1935, Deci¬ 
ded on 20th February 1936, from decree 
of Dist. Judge, Attock, D/. 12th July 1935. 

Punjab Tenancy Act (16 of 1887), S. 59 — 
Brothers shown to have been in possession 
as occupancy tenants in 1842 and then in 
1882 — Presumption arises that land was 
acquired from father. 
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Where one of the two brothers whose rights 
were identical has been shown to have been in 
possession as an occupancy tenant in 1842 and 
then in 1882, a fair presumption arises that the 
land was acquired by the brothers from their 
father : Case law discussed. [P 144 C 1, 2] 

Barkat Ali and Mohammad Amin —for 
Appellant. 

Shamair Chand — for Respondents 
(Plaintiffs). 

Judgment. — This is a defendant’s 
appeal arising out of a suit for a declara¬ 
tion that certain plots of land are in the 
occupancy tenancy of the plaintiffs and 


did not revert to the defendAiits landlords 
under the provisions of S. 59, Punjab 
Tenancy Act. The trial Court decreed the 
plaintiffs’ claim. On appeal the decision 
of the trial Court was affirmed by the 
District Judge. The defendant Sher Dil 
has come up to this Court in second appeal 
and I am indebted to the able and 
thorough manner in which the learned, 
counsel for the parties have presented 
their respective cases in this Court. The 
following pedigree-table shows the rela. 
tionship between the parties: 


MUSTAJAB 


Mir Baz 


Gul Baz 


Haii Ahmad Shah Nawaz Tora Baz Shah Baz—Mt. Banni 

plaintifi 1 


(Abdul Jalil) 
predeceased his father 


Muhammad Arif 


i ' 

Ali Cadar defendant 8 


Abdul Ghani 


I 

Muhd. Qayum plaintifi 


Sarfaraz 


Faqir Hussain defendant 7. 


Mt. Banni died in the year 1930. On 
her death, mutation of the occupancy 
rights which she had been holding in suc¬ 
cession to her husband, Shah Baz, was 
effected in favour of the properties. There¬ 
upon, Shah Nawaz and Muhammad Arif, 
the descendants of Mir Baz, instituted the 
present suit for the declaration noted 
above, impleading Ali Qadar and Paqir 
Hussain as pro forma defendants. The 
District Judge has referred to the second 
Regular Settlement of 1882 where Mus- 
tajab is shown as the father of Gul Baz 
and Mir Baz and has drawn the inference 
that he must have been taken to be in 
occupation of the land as otherwise there 
was no occasion of mentioning his name 
in the pedigree-table. This last observa¬ 
tion of the learned Judge is not perhaps 
quite accurate as it stands. In the 
muatikhib asamiwar (Es. P-l) of the ye&r 
1862 Gul Baz, son of Mustajab, is entered 
as an occupancy tenant of the land in suit. 
In the naqsha mudakhlat of 1862 (Ex. P-2) 
we find that Gul Baz, son of Mustajab, is 
shown as non-oocupancy tenant. The 
learned counsel for the appellant has ad¬ 
mitted that Gul Baz must be taken to 
have been an occupancy tenant and that 
the entry showing the non-occupancy 
nature of his tenancy is not quite accurate, 
In the shajra nazab muzarian maurusi for 


the year 1882 (Ex. P-8) Mustajab is 
clearly shown as the father of Gul Baz 
and Mir Baz. In thePard Badar (Ex. P-4, 
some kind of corrigendum) for the year 
1882 we have the report of the Patwari 
that Gul Baz, who had hitherto been en¬ 
tered as the occupancy tenant, had a co¬ 
sharer in the person of his brother, Mir 
Baz, and that Gul Baz has certified that 
Mir Baz was his co-sharer and that they 
were occupying the land separately and in 
different parcels. 

The sole question for determination is 
whether under the provisions of S. 59, 
Punjab Tenancy Act, the plaintiffs, on 
whom the onus lay, have been able to 
prove that their common ancestor, Mus¬ 
tajab, was occupying the land in suit. It 
is difficult in the ordinary circumstances 
to prove the physical act of occupation 
which took place somewhere about the 
middle of the last century if not earlier and 
the party who has to prove that act is 
placed at a very great disadvantage. Time 
has removed the ordinary vehicles of prov¬ 
ing the factum of occupation by a man 
who lived perhaps about 100 years ago, 
and sitting here in the year 1936 we 
have to decide who was occupying some 
lands at a remote period in the history of 
an obscure village in the plains of the 
Punjab. 
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The learned counsel for the parties have 
referred to a volume of case law on the 
subject and I fully appreciate the dififi- 
culty with which the learned Judges had 
to wrestle in order to do substantial 
justice between the parties in deciding 
the question of occupation of the land by 
the common ancestor. Mr. Barkat Ali, 
the learned counsel for the appellant, has 
relied upon 8 Lah 584.^ This was a 
case relating to ordinary agricultural land 
the succession to which was contested 
between the parties; and the learned 
Judges, referring to the genealogical table, 
observed that it merely indicated the 
relationship of the parties and was not 
intended to be a record of the acquisition 
of land held by persons whose names ap¬ 
peared in it. They further observed that 
the pedigree.table showed two persons as 
descended from a common ancestor and 
from the entries in the footnote of the 
kaifiyat dehi and other parts of the settle, 
ment record, it appeared that the land, 
now held by one of them, was acquired or 
was at one time held by the common 
ancestor, and a presumption might arise 
that it had descended from him and was 
ancestral. But in the absence of any such 
entries as to the acquisition or descent of 
the land no presumption arises as to the 
nature of the land held by any proprie¬ 
tor from the mere circumstance that the 
name of the common ancestor of himself 
and certain other persons is shown in the 
pedigree-table. 

This is no doubt a correct statement of 
law so far as it goes. It does not however 
touch the question involved in the present 
case where we have to decide the question 
of the occupation of an occupancy holding 
by the admitted ancestor of Gul Baz and 
Mir Baz. To the same effect is 13 Lah 404,^ 
where 8 Lah 585^ was followed. In 14 Lah 
396,^ a Division Bench, of which I was a 
member, held that the mere mention of the 
name of the common ancestor in the settle, 
ment pedigree-table is insufficient to raise 
the presumption that the property had 
descended from him. This case also fol¬ 
lowed 8 Lah 584.^ The two last mentioned 

1. Ohanda Singh v. Mt. Banto, AIB 1927 Lah 
477=102 I 0 313=8 Lah 584=28 P L R 643. 

2. Bahmat Ali Khan v. Mt. Sadiq'Ul'nisa, A I B 

1932 Lah 353=1381 C 280=13 Lah 404=33 
P L R 117. 

3. Hasan Mohammad 7. Mt. Bahishtan, A IB 

1933 Lah 273=144 I 0 99=14 Lah 396=34 
P L R 810. 


cases relate to succession to ordinary 
agricultural land. To the same effect is- 
the case reported in A I E 1933 Lah 
1054^ vide also 96 I C 349®; 74 I C 685.^ 
Mr. Barkat Ali also cited 37 P L R 282' 
and AIR 1935 Lah 658® which lay down 
that it is for the persons who claim to 
succeed to certain lands on the ground that 
they are descendants from a common 
ancestor to exclude every possibility of the- 
land having been acquired independently 
of any succession from the ancestor 
through whom they claina. Mr. Barkat 
Ali cited a decision reported in 44 I C 
433.® This was undoubtedly a case of 
succession to occupancy tenancy under 
S. 59, Punjab Tenancy Act, in which Shadi 
Lai, J., as he then was, held that, where 
on the death of an occupancy tenant his 
collaterals claim to succeed to the tenancy,, 
the onus lies on them to establish affirma- 
tively that the common ancestor occupied 
the land and that in such cases conjecture 
cannot be accepted as a substitute for 
proof. 

In this case the Privy Council judgment,. 
42 P R 1910/® is quoted in support of the 
concluding words of the headnote which I 
have reproduced above. That is perfectly 
true so far as it goes, but Courts of justice 
have to make presumptions of fact when, 
dealing with oral and documentary evi¬ 
dence. Presumptions allowed by law are- 
not conjectures. In fact, the Evidence Act- 
itself recognises presumptions both of fact 
and of law. The peculiarity of the case- 
44 I C 433® is that it does not refer to 
a single reported decision dealing with 
S. 59, Punjab Tenancy Act. This being, 
so, it loses a good deal of its value as an- 
authority, when dealing with the question 
which has to be determined in the present 
case. No doubt this case was followed in 
80 I C 329,^^ but this does not carry the 
matter any further since there is no dis¬ 
cussion of any case law on the subject. 

4. Dewa Singh v. Mt. Eisbno, AIR 1933 Lah 

1054=147 I C 696. 

5. Sandhi v. Mt. Lani, (1926) 96 I C 349. 

6. Kartar Singh v. Labh Singh, AIR 1923 Lah 

355=74 I C 685. 

7. Inayat Ali v. Muhammad Hussain, AIR 

19d6 Lah 346=162 I 0 42=37 P L R 282. 

8. Shib Singh v. Suba Singh, AIR 1935 Lah 

658=1591 0 837. 

9. Bhagwan Das v. Shamsher Singh, AIR 1918 

Lah 135=44 I C 433=33 P L R 1918. 

10. Atar Singh v. Thakar Singh, (1910) 42 P R 

1910=6 IC 721=35 lA 206=35 Oal 1039(PC). 

11. Mt Basanti v. Kabul Singh, AIR 1924 Lah 

465=80 IC 329. 
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Mr. Shamair Chand, the learned counsel 
for the respondents, has invited my atten¬ 
tion to a case reported in 18 P R 1876. 
That case no doubt is an authority for the 
proposition already conceded before me. 
The onus lies on the collaterals who 
claimed the occupancy tenancy to prove 
that their common ancestor was in occu¬ 
pation. In 187 P R 1882^^ a Division 
Bench of the late Chief Court of the Pun¬ 
jab had to deal with a case which may be 
stated as follows: A suit was brought for 
possession of an occupancy holding by the 
nephews of one A, who claimed to succeed 
on the ground that the land in suit was 
acquired by their grandfather, the com- 
mon ancestor of A, and the plaintiff’s 
father M. It appeared from the entries 
in the settlement papers that the said 
land had been in A’s family for 60 years 
at the date of his widow’s death in 1878, 
and had been occupied successively by A, 
his son, and lastly by his widow. It 
further appeared that A s father was alive 
when the land was first acquired. It was 
held that under the above circumstances 
a fair presumption arose that A who was 
recorded as in possession for 40 years in 
1859 acquired it from his father, and that 
the onus was therefore on the defendant 
to rebut the presumption arising in 
plaintiff’s favour from the facts mentioned 
above. In the present case, we find that 

■ Gul Baz whose rights were identical with 
> those of his brother was an occupancy 
tenant as long ago as the year 1842. We 
find him again in the year 1882, and 
therefore according to the ruling just cited 
the presumption arises that the land was 
acquired by Gul Baz and Mir Baz from 
their father Mustajab. To the same effect 

■ is 154 P R 1883.^^ In this case a Division 
.Bench after referring to 18 P R 1876^^ and 
62 P R 1882'^ observed as follows : 

Doubtless when possession has been traced a 
long way back through generations, it may be 
•fairly presumed that the last person, whose occu* 
pation is proved, obtained his right from his 
father. 

56 P R 1906^® and 101 P R 1908^^ are 
important because both ot them deal with 
S. 59, Punjab Tenancy Act. In the earlier 

12. Ballhu V, Charat Sing (1876) 18 P R 1876. 

13. Hayat Khan v, Karm. (1882) 187 PR 1882. 

14. Girdhari v. Pirthi Singh, (1883) 154 P R 1883. 

15. Paltu V. Mahammad Husain, (1882) 62 P R 

1882. 

16. Sobha Singh v. Nand Singh, (1906) 56 P R 

1906=101 P L R 1906. 

.17. Sipadar Khan v. Kadheru, (1908) 101 P R 

1908=4 I C 691=11 P L R 1909. 


case one Tota Singh at the time of the 
regular settlement was recorded as a 
maurusi tenant with his brother, but it 
appeared that at the summary settlement 
the deceased tenant was also entered as ' 
an owner jointly with his brothers. It 
was held that under the circumstances 

there was strong presumption that the 
land in dispute, held by the tenant at the 
time of the regular settlement and of 
which he was recorded a maurusi, was 
inherited by him from his father and that 
therefore the defendants who were his 
collaterals had a better claim than the 
plaintiffs landlords. These two cases were 
followed by a learned Single Judge of this 
Court in a case reported in 32 P L R 
601.^® In my opinion, there is a very 
respectable body of case law in support of 
the respondent’s contention, and I have 
no hesitation in accepting the finding of 
the Courts below, which after all is based 
upon presumptions of fact, that in the 
circumstances of the present case the 
common ancestor, Mustajab, must be taken 
to have been in the occupation of the land 
before it came down to Gul Baz and Mir 
Baz. 

Mr. Shamair Chand has cited a number 
of cases : 28 P L R 72,^® AIR 1928 Lah 

964 , 2 ® ^ ^ 193Q 793 21 ^ j 1931 

Lah: 266,22 R 1931 Lah 5992^ and 
AIR 1933 Lah 443.2^ These cases indi¬ 
cate that there is a difference; of opinion 
in this Court even as to the' presumption 
in respect of succession to ordinary agri¬ 
cultural land as distinct from occupancy 
rights. It is not necessary to discuss these 
cases because Mr. Shamair Chand has 
quoted authorities which, have a direct 
Wring upon the present case under S. 69, 
Punjab Tenancy Act. I therefore accept 
the finding of the lower appellate Court 
and dismiss the appeal with costs. 
r.m./r.K. Appeal dismissed, 

18. Sohan Singh v. Rahmat Ullah, (1931) 134 I 0 

791=32 PLR601. 

19. Palo V Bawa, A 1 R 1927 Lah 847 = 100 I 0 

108=28 P L R 72. 

20. Fateh Nur v. Jiwan, AIR 1928 Lah 964 = 

116 I C 315. 

21. Bagga Mai v. Basheshar Lal-Mibhan Lai, 

A I R 1930 Lah 793=126 I C 443. 

22. Bakhsh v. Muhammad Khan, AIR 1931 Lah 
266 = 134 I 0 831 = 12 Lah 626=32 P L R 
770. 

23. Bhan Singh v. Ram Singh, AIR 1931 Lah 

599=131 1 C 634=32 P L R 5,10. . 

24. Mt. Umran v. Khushi, AIR 1933 Lah 443— 

- 144 10 287=34 P L R 268. 
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Agha Haidar, J. 

Kinad Dev and another — Decree- 
holders—Appellants. 

V. 

Partap Singh and another, Judgment- 
debtors and another, Decree-holder 
Respondents. 

Misc. First Appeal No. 56 of 1936, 
Decided on 13th May 1936, from order of 
Senior Sub-Judge, Gujranwala, D/. 3rd 
January 1936. 

Civil P. C. (1908), S. 47; O. 21, R. 95- 
Application under O. 21, R. 95 by decree- 
holder auction-purchaser — Order on such 
application is one under S. 47 and is appeal* 
able. 

An order passed on an application under 0. 21, 
R. 95, Civil P. C., by an auction-purchaser, who 
is also the decree-holder, is an order under S. 47, 
Civil P. C., and appealable as such : A I fl 1926 
Cal79S{FB),Fom AIR 1935 Lah U4, Rel. o«. 

[PUG Cl] 

Shamair Chand—iov Appellants. 

J. L. KapiP —for Respondents. 

Judgment. —Shankar Das and Hakam 
Rai obtained a money decree for a sum 
of Es. 5,000 against Partap Singh and 
Kundan Singh, judgment-debtors. The 
decree.holders applied for the execution 
of the decree and a certain house belonging 
to the judgment-debtors was attached and 
sold. It was purchased by the decree- 
holders themselves. The sale certificate 
was granted to the decree-holders auction- 
purchasers in the usual manner. An appli- 
cation was made to the executing Court by 
the decree-holders auction-purchasers for 
being put into possession of the property 
which they had purchased. While this 
application was pending Shankar Das, one 
of the decree.holders auction-purchasers, 
died on 30th January 1935 leaving him 
surviving a son Kinad Dev and a widow 
Mt. Raj Devi. On 15th March 1935 Kinad 
Dev, describing himself as the son of 
Shankar Das, made an application to the 
executing Court. In the heading it is 
clearly mentioned that the application was 
under S. 49, Civil P. C., for the purpose of 
representation. In the body of the appli¬ 
cation it is stated that Shankar Das 
having died on 30th January 1935, the 
applicant Kinad Dev, on his death, was his 
sole heir and in possession of his property 
and entitled to realize the amount due to 
the deceased on being appointed his legal 
representative. It is further stated that 
the applicant, who is the son of the 
1937 L/19 (fc 20 


deceased decree.holder, should be treated 
as his legal representative. On the same 
date the Court made a brief order in the 
absence of the parties. It is to the follow¬ 
ing effect: 

The applicant claims to be the son of auction- 
purchaser, and is not, as such, competent to apply 
as he has done. S. 49, Civil P. C., has no appli¬ 
cation here. File. 

On 27th March 1935 Kinad Dev associ¬ 
ated his mother Mt. Raj Devi with himself 
and made an application which purports 
to be under 0. 21, R. 95; 8.47; S. 151 and 
8 . 146, Civil P. C. In this application they 
prayed that in the place of Lala Shankar 
Das, the names of the applicants as auction, 
purchasers may be entered and the appli- 
cants along with other joint decree-holders 
auction-purchasers ho given possession 
over the house. In the alternative it was 
prayed that this application may be 
treated as a new application made in 
continuance of the previous proceedings 
connected with the delivery of possession. 
This application was dismissed on 3rd 
January 1935 by the Subordinate Judge 
who seems to have been under the impres¬ 
sion that he was precluded from enter¬ 
taining it in view of the order dated 15th 
March 1935. Kinad Dev and Mt. Raj 
Devi, the son and the widow respectively 
of Shankar Das deceased, have come up in 
appeal to this Court. 

Mr. Shamair Chand for the appellants 
has argued that the previous application, 
dated 15th March 1935, was not really an 
application for the appointment of the 
applicant as a legal representative but was 
in fact an application in which the appli- 
cant was only desirous of being accepted 
by the Court as the legal representative 
of the deceased Shankar Das in the matter 
of execution which was already pending 
in Court. Section 49, Civil P. C. obviously 
had nothing whatsoever to do with the 
application which was rejected because the 
learned Judge rightly held that S. 49 could 
not be invoked in aid by the applicant. 
I do not see any reason why the present 
application should not be entertained by 
the Court, There was no order by the 
Court that the applicant Kinad Dev was 
not the legal representative of the deceased 
Shankar Das and therefore had no locus 
standi. The application, as already pointed 
out, was wrongly labelled and the Judge 
rightly pointed out that on this label the 
applicant could not succeed in his applica¬ 
tion. Mr. J. L. Kapur, the learned counsel 
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for the respondents, argued t^t the 
previous order operated as res judicata. 
I am not prepared to accept this conten¬ 
tion. There is no decision whatsoever as 
regards the status of the applicant Kinad 
Dev as the legal representative of Shankar 
Das. 

The application was thrown out on the 
technical ground that it did not come 

within the ambit of S. 49, Civil P. C. 
Mr. J. L. Kapur had also raised a preli¬ 
minary cbjection that no appeal lies. In 
my opinion an appeal did lie, and if any 
authority were needed for this proposi¬ 
tion. 53 Cal 781^ is in point wherein the 
majority of the learned Judges held that 
an order passed on an application under 
0 . 21, E. 95. Civil P. C., by an auction- 
purchaser, who is also the decree-holder, 
is an order under S. 47, Civil P. C., and 
appealable as such. I may also observe 
that a learned Judge of this Court in AIE 
1935 Lah 144^ sitting singly followed the 
law as laid down by the majority of the 
Court in 63 Cal 781.^ In my opinion the 
Court below was in error in dismissing this 
application. I therefore allow the appeal, 
set aside the order of the Court below and 
direct the Court to dispose of the applica. 
tion and deal with it according to law. 
No order as to costs. 

r.w /d.s. Appeal allowed. 

1. Kaila^h ChaLdra Tarafdar v. Gopal Chaudra 

Poddar, A I R 1926 Cal 798=95 I C 494=53 

Cal 781 = 43 C L 1 345 (F B). 

2. Gurdit Singh v. Kansbi Ram, AIR 1935 Lah 

144=153 1 C 85=37 P L R 116. 
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Bhide, j. 

Hashi —Defendant—Appellant. 

V. 

Cha'itdhri Hakim Ali — Plaintiff— 
Respondent. 

Second Appeal No. 2192 of 1935, Decided 
on 3rd March 1936, from decree of Dist. 
Judge, Lyallpur, D/- 22nd August 1935. 

(a) Punjab Coloni7ation of Government 
Lands Act (5 of 1912), S. 19—Letter by 
Commissioner authorizing “Co.lector of Dis¬ 
trict" to sanction sales, authorises only 
Deputy Commissioner of District and not 
Settlement Officer. 

A letter by Commissioner authorizing "Collec¬ 
tor o\ tbe District" to grant sanction for sales 
under S. 19, Punjab Colonization of Lands Act, 
5 of 1912, can only be taken lo authorize the 
Deputy Conimissioner of the District as defined 
in Punjab land Revenue Act, 17 of 1887, S. 6(2), 
and sanction given by any other officer such as 
Settlement Officer is not valid. [P146 0 2; P147 01] 


(b) Contract Act (1872), S. 20—Contract 

found to be void owing to mutual mistake of 
fact—Party suffering under contract not 
claiming alternative relief in suit—His relief 
lies in separate suit. 

Where both the parties laboured under a com¬ 
mon mistake of fact and thus the contract be¬ 
comes void when the mistake is discovered, the 
party who has suffered under it is not entitled to 
a refund of money be has paid under it where ho 
has not claimed an alternative relief in the suit, * 
He may be granted relief on grounds of mistake, 
bub his remedy lies in a separate suit: AIR 192 ^ 
Lah 609, Disling. [P 147 0 2] 

Abdul Karim —for Appellant. 

Abdul Majid —for Respondent. 

Judgment.—This second appeal arises 
out of a suit for possession of 53 kanals 
and 8 marlas of land on the basis of a 
sale deed executed by the defendant in 
the plaintiff’s favour. The defendant 
resisted tbe suit inter alia on the ground 
that the sale was void as he was a 
Government tenant governed by the Pun¬ 
jab Colonization of Lands Act and no 
sanction had been obtained for the sale as 
required by S. 19 of that Act. The plain¬ 
tiff contended that the defendant had 
already acquired proprietary rights and 
that in any case necessary sanction had 
also been obtained. The trial Court dis¬ 
missed the suit, but on appeal the learned 
District Judge granted the plaintiff the 
decree prayed for. Prom this decision the 
defendant has preferred a second appeal. 

The main contention urged by the 
learned counsel for the appellant was that 
according to S. 19, Punjab Colonization of 
Lands Act, it was necessary to obtain the. 
sanction of the Commissioner or of some 
officer authorized by him to accord sanc¬ 
tion under that section. The sanction in 
the prese'nt case is alleged to have been 
given by Mr. Penny, who was a Settle¬ 
ment Officer. The learned counsel con¬ 
tended that Mr. Penny had not been 
authorized by the Commissioner to grant 
sanction for sales under S. 19, Punjab 
Colonization of Lands Act. It appears 
from a letter issued by the Commissioner 
in this respect that he had authorized “the 
Collector of the District” to sanction sales 
under S. 19. The learned District Judge 
has held that Mr. Penny who had been 
empowered as a Collector in the Lyallpur 
District came within the scope of the 
Commissioner’s letter. The learned coun¬ 
sel for the appellant contends that thisj 
view is erroneous as the expression :"Gol- 
lector of the District” is defined in the 
Punjab Land Revenue Act and means the' 
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Deputy Commissioner of the District. The 
learned counsel for the respondent urged 
that the expression “Collector of the Dis¬ 
trict” should be interpreted with reference 
to the definition in S. 3, Punjab Coloniza- 
tion of Lands Act, but that section also 
makes a clear distinction between the 
Collector of the District” and other 
officers invested with the powers of a Col- 
lector. It seems to me that the contention 
of the learned counsel for the appellant in 
this respect is correct and that the letter 
,of the Commissioner which is relied on by 
the plaintiff, can only be taken to autho¬ 
rize the Deputy Commissioner of the 
District to sanction sales under S. 19, 
Punjab Colonization of Lands Act. 


The learned counsel for the respondent 
tried to support the decree of the learned 
District Judge on the ground that the 
defendant had already acquired proprie¬ 
tary rights when the sale took place. The 
Courts below have, however, found that 
no such rights had been acquired at the 
time and there seems to be no good 
ground for interfering with his finding of 
fact in second appeal. The learned coun- 
sel for the respondent contended that the 
plaintiff had paid all the malkana dues 
before the sale took place and, therefore, 
he should be considered to have become 
owner ipso facto although he bad not yet 
been recognized as such by the Govern¬ 
ment. In support of this contention he 
relied on 32 P L R 1917^ and 195 P L R 
1915.^ The former ruling appears to be 
based on the special conditions applicable 
to the tenancy in that case, while in the 
latter case there is merely an expression 
of opinion to the effect that on payment 
of the necessary sums to the Government 
the tenant becomes ipso facto owner. 
The plaintiff in this case has not placed 
on the record the statement of conditions 
which were applicable to the tenancy. 
He has referred me to the statements 
of conditions printed at pages 168 
to 186 of Vol. II, Punjab Colony 
Manual, but it is not clear which of these 
conditions were applicable to the defen¬ 
dants when he acquired the tenancy. 
Condition No. 24, at p. 179, is merely to 
the effect that on payment of the sums 

1. Guru Dutt V. Kartar Singh, AIR 1916 Lah 

102=36 I 0 601=3 P R 1917=32 P L R 
1917. 

2. Malap Kuer v. Hakim Singh, AIR 1914 Lah 
509=28 10 441=8 PR 1915=195 PLR 
1915. 


due to the Government within the pres¬ 
cribed period the tenants become entitled 
to the proprietary rights. In the present 
instance the defendant was not yet recog¬ 
nized as a tenant by the Government and 
the presumption is that all the necessary 
conditions were not fulfilled. In the ab¬ 
sence of any definite evidence to show 
what conditions were applicable to the 
tenancy in the present case and whether 
they were all fully complied with, the 
finding of the learned District Judge in 
this respect cannot be disturbed. 

The learned counsel urged next that 
even if there was no valid sanction for 
the sale under S. 19, Punjab Colonization 
of Lands Act, the sale would be binding on 
the parties and its validity could, at the 
most, be challenged by the Government. 
In support of this contention reliance was 
placed on 13 P R 1913,^ and 58 P R 1913,^ 
but these cases were under the old Gov¬ 
ernment Tenants (Punjab) Act III of 1893. 
S. 19, Punjab Colonization of Lands Act, 
which governs the present case clearly 
lays down that any sale effected without 
the necessary sanction, will be void. In 
view of my finding that the necessary 
sanction was not obtained in the present 
case the sale must be held to be void. 

The last contention urged by the learned 
counsel for the respondent was that, even 
if the sale was void, the respondent should 
at least be allowed refund of the money 
paid by him. The respondent, however, 
did not sue for any alternative relief to 
this effect or pay court.fees thereon. It 
was urged that he should be allowed re¬ 
fund of the purchase money on the 
principle laid down in 9 Lah 701.“ But 
in that case equitable relief was granted 
on the ground of fraud. In the present 
case no such fraud has been established. 
It seems to me that the plaintiff would be 
entitled to relief on the ground that the 
contract has been discovered to be void 
owing to a mistake of fact under which 
both parties were apparently labouring, 
viz., that Mr. Penny was duly authorized 
to sanction transfers under S. 19, Punjab 
Colonization of Lands Act, whereas he was 
not, as found above. In my opinion, his 

3. Ali Mardan v. Bakar Khan, (1913) H P R 

1913=17 I C 680-27 PLR 1913. 

4. Hussain Khan v. Tahan Khan, (1913) 68 P R 

1913 -18 I C 5=48 P L R 1913. 

5. Khan Gul v Lakba Singh, AIR 1928 Lah 
609=1111 0 175=9 Lah 701=30 P L R 60 
(P B). 
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remedy now lies in a separate suit. I ac¬ 
cept the appeal and dismiss the suit, but, 
in view of all the circumstances, leave the 
parties to bear their costs. 
k.B./d.s. Appeal allowed. 
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FULL BENCH 

Addison, Coldstream and Abdul 

Rashid, JJ. 

Eanjit ShifjU — Judgment-debtor — 
Appellant. 

V. 

Maghi Mai —Decree-holder and others 
—Respondents. 

Execution First Appeal No. 124 of 1936, 
Decided on 20th November 1936, from 
order of Senior Sub-Judge, Ferozepur, D/. 
14th October 1935, 

Custom (Punjab)—Ancestral property— 
Attacbability—RiwajM-am of Ferozepur Dis¬ 
trict-Debt not charge on property—Ordi¬ 
nary rule of custom is that such^ property 
cannot be attached—Question 32 in Riwaj- 
i*am merely states power of guardian and is 
not against ordinary rule : 14 Lah 365—A I R 
1933 Lah 593=141 I C 483, Overruled. 

The ordinary rule of custom is that ancestral 
property of a male proprietor in the possession of 
the next holder is not liable for the former’s debt 
unless it is expressly charged on such property. 
The answer to question 32 in the customary law 
of Ferozepore District merely expresses the princi¬ 
ple that a minor is liable for his father’s debts 
and implies that his guardian can do what he 
himself could have done had he reached majority. 
It does not lay down that the ancestral property 
can be attached in execution of a decre) against 
the last male holder. The answer therefore is not 
evidence of any custom antagonistic to the ordi* 
nary rule of custom. The property therefore in 
the possession of sons cannot be attached for their 
father’s debts in execution of a decree: AIR 
1936 Lah 21 \ A I B 1935 Lah 655‘, A I R 
1919 Lah 145\ 4 P R 1913 and A I R 1936 Lah 
167, Rel. 071; AIR 1931 Lah 7 and A I R 1934 
Lah 727, Listing. ; 14 Lah 365=A IR 1933 
Lah 593=141 1 C 483, Overruled. 

[P 148 C 2; P 149 C 2; P 150 C 2; P 151 0 1] 

Shamair Chand —for Appellant. 

C, L. Agganval —for Respondents. 

^Coldstream, J.—One Maghi Mai oh- 
tained a money decree against the estate 
of Lachhman Singh, a Jat Sikh of Kul- 
garhi a revenue estate in Ferozepore Dis¬ 
trict. He proceeded to execute the decree 
by attaching land and houses which had 
been the judgment-debtor’s property and 
were then in possession of his sons. The 
sons objected, pleading that the land and 
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houses were their ancestral property 
which, under the rule of custom which 
they followed, could not be attached, rely¬ 
ing op the Full Bench judgment of the 
Punjab Chief Court in 17 P R 1919.^ In 
that judgment it was decided, following 
4 P R 1913,^ that when a male proprietor 
governed by customary rules has con- 
tracted a just debt and dies leaving ances- 
tral property, such property is not liable 
in the hands of the next holder in respect 
of such debt unless the debt has been 
expressly charged on the property but that 
this rule does not cover cases in which the 
creditor can prove that by special custom 
the person in possession of the ancestral 
property which it is sought to attach is 
the legal representative of the deceased 
debtor and that the property is deemed to 
be the property of the said debtor. In 
reply to this plea the decree-holder con¬ 
tended that under the custom prevailing 
in Ferozepore District the ancestral pro¬ 
perty of the objectors was liable to attach¬ 
ment in satisfaction of the decree against 
their father’s estate. In support of this 
contention the decree-holder relied solely 
upon the answer to question 32 in the 
Customary law, commonly referred to as 
the Riwaj-i-am of the Ferozepur District, 
compiled by the Settlement Officer in 1915, 
producing no other evidence of custom. 
Question 32 in the Ferozepore Riwaj- 
i-am is : 

Is a minor whose father is dead and who has 
inherited the father’s estate liable for the father’s 
debts? If such debts are not payable till the 
minor comes of age, can the property inherited be 
alienated in the interval ? 

The answer is : 

All tribes admit that the minor is liable, his 
liability being, of course, limited to the estate he 
inherits. 

The executing Court (the Senior Sub¬ 
ordinate Judge) held that this answer 
proved the special custom alleged by the 
decree-holder and dismissed the objection 
of Lachhman Singh’s sons in respect of 
both the houses, which he found to be non- 
ancestral and of the land which was 
admittedly ancestral property. Against 
this decision Ranjit Singh, one of the sons, 
lodged an appeal to this Court which came 
before Dalip Singh, J., who, finding some 
conflict of opinion regarding the correct 
interpretation of similarly worded state- 

1. Mt. Mikor v. Chajju Ram, AIR 1919 Lah 

145=49 I C 281=17 P R 1919 (F B). 

2. Jagdip Singh v. Narain Singh, (1913) 4 P R 

1913=15 I C 866=173 P L R 1912. 
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ments of custom in the Eiwaj-i.am of 
other districts, suggested .that the appeal 
should be laid before a Full Bench or a 
Division Bench. It is with this appeal 
that we have now to deal. Appellant’s 
counsel has limited his argument to the 
matter of the ancestral property alone. 
The decision in 4 P E 1913'** that ancestral 
property of a male proprietor governed by 
customary rules who has contracted a debt 
is not liable in the hands of the next 
holder in respect of that debt unless it has 
been expressly charged on the property 
followed of necessity the acceptance of the 
principle laid down in that judgment that 
the person for the time being in possession 
of ancestral landed property which has 
devolved upon him in accordance with the 
Customary law is not a full owner having 
the sole interest in the property and the 
power to dispose of it so as to defeat the 
expecti.ations of those who are deemed to 
have a residuary interest but that such 
property is inherited, not from the last 
full owner but from the common ancestor 
of the last holder and the person who 
inherits his interest in it. That this princi¬ 
ple was rightly held to govern all land 
inherited by agriculturists following Cus¬ 
tomary law in the matter of succession to 
property, unless a contrary custom appli¬ 
cable to the property concerned in any 
particular case is proved, has never been 
questioned since the decision of the Full 
Bench of the Punjab Chief Court in 17 
P E 1919^ where the decision in 4 P E 
1913^ was held to be a perfectly correct 
exposition of the nature of the present 
holder’s title in ancestral property in¬ 
herited in accordance with custom. 

The only question for decision is whe¬ 
ther the answer to question 32 in the 
Customary law of the Ferozepore District 
is proof of a special custom in accordance 
with which the ancestral land of the sons 
of Lachhman Singh can be attached by a 
Court in executing a simple money decree, 
the debt not having been made a charge 
on the property. Now if the answer to 
question 32 in the Customary law of the 
Ferozepur District does in fact record a 
custom contrary to the principle accepted 
in 4 P E 1913^ and held in 17 P E 1919^ 
to have been rightly held to be a general 
rule, that document would no doubt be 
strong evidence of the existence of that 
custom even without the proof of instances 
in which it had been followed. But I am 
unable to see that any such custom is 


described in the answer to question 32. 
The question and answer are in S. 4 of the 
book, which section deals with customs 
relating to the guardianship and minority. 
The answer makes it clear that a guar¬ 
dian may sell a minor’s property to 
pay the debts of the latter’s father, 
that is to say, that the guardian is in 
the same position as the minor would 
have been had he attained the majority. 
This w’as the manner in which the answer 
was interpreted by my learned brother 
Abdul Rashid, J., in A I E 1936 Lah 167,=^ 
and in deciding the present case I would 
have no hesitation in following that deci¬ 
sion. 

It is true that similarly worded an- 
swers in the Customary law of other dis¬ 
tricts in the Province have been differently 
interpreted by this Court in the cases to 
which Dalip Singh, J. has referred in 
his judgment. In one of these, A I E 1931 
Lah 7'*, there w’as a good deal of evidence, 
apart from that of the Eiwaj-i-am accepted 
as reliable by the learned Judge who 
decided the case. In another, A I E 1934 
Lah 727,° there was no dispute regarding 
the meaning of the answer given in the 
Eiwaj-i-ara (that case was of Kangra Dis¬ 
trict), the question in appeal being simply 
whether the evidence of ten witnesses 
called by the judgment-debtor proved that 
in Kangra District ancestral property in 
the possession of the successor of the last 
male proprietor could be attached in exe¬ 
cution of a decree against the latter’s 
estate. It was apparently not denied that 
the statement in the Eiwaj-i-am : 

All the tribes give the very re<asonable reply that 
a minor who inherits his father’s property is 
liable for the debts of his deceased father, 

meant that ancestral property could be 
so attached and my learned brother Abdul 
Eashid, J., who decided the case found that 
the judgment-debtor had failed to dis¬ 
charge the onus of proving that in Kangra 
it could not. Only one of the judgments 
cited by Dalip Singh, J. is by a Division 
Bench. That is 14 Lah 365® which dealt 
with a case from Sonepat Tahsil in Eoh- 
tak District, in the Customary law of 

3. Lai Mohammad v. Khem Chand Eadha 

Kishen, AIR 1936 Lah 167. 

4. Chiragh Shah v. Ganesh Das, AIR 1931 Lah 

7=130 I 0 404. 

5. Fateh Chand v. Sri Pal Singh, A I R 1934 

Lah 727=150 I C 329. 

6. Ram Chandra v. Daryoo Singh, AIR 1933 

Lah 593=141 I C 483=14 Lah 365=34 

P L R 168. 
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which district the answer to question 37 
under the heading ‘powers of minors’ re¬ 
cords that among all tribes a minor whose 
father is dead and who has inherited the 
father's estate is liable for the father’s 
debts in the properties he has inherited 
from the estate, that such debts are not 
payable until the minor attains majo¬ 
rity and that the property inherited can¬ 
not 1)6 alienated in the interval although 
sometime immovable property is alienated 
l)y the guardian permanently or for the 
period of minority. We are not at present 
concerned with custom in the Robtak Dis¬ 
trict, but if the judgment in 14 Lah 365® 
was intended to rule that where the Cus¬ 
tomary law mentions that a minor is liable 
for the father's debts it must be presumed 
that ancestral land in his possession can 
be attached in execution of a decree 
against his father’s estate, then with all 
respect I am unable to concur in the view 
taken by the learned Judges who decided 
that case. In deciding AIR 1936 Lah 
167,® to which reference has been made 
above, iny learned brother found support 
for his interpretation of the answer to 
question 32 in the Ferozepur Riwaj-i-am 
in the Division Bench judgment in 17 Lah 
133,' a case where the correct meaning of 
the corresponding entry in S. 4 of the 
Shahpur District Riwaj-i-am relating to 
guardianship was in dispute. The answer 
to question 10 in that section given by the 
tribe to which the judgment-debtor in 
that case belonged is, like the answer to 
question 32 in the Ferozepur Riwaj-i-am, 
that a minor who has inherited his father’s 
estate is liable for his father’s debts. In 
disposing of the decree-holder’s contention 
that this was proof of a custom contrary 
to the general rule laid down in 17 P R 
1919^ my learned brother Addison, J., 
remarked: 

It seems to me that what this answer means is 
that the guardian of a minor can, just as the 
minor can, when ho attains majority, pay his 
father's debts and sell the ancestral land which 
came to him through hia father in order to do so. 
It does not mean that he succeeds his fa;h(!r as 
his legal representative. Although for the most 
part in the Punjab ancestral land is not liable 
under custom for the debts of the last holder, it 
is frequently the case that these debts are met by 
the sons selling such land, thom-h they cannot be 
compelled to do so. The answer to the question 
means that the guardian has the same power in 
this respect as the son when he attains majority. 


7 Narain Singh v. Ahmad Yar Khan, AIR 
1936 Lah 21=162 I 0 374=17 Lah 133=38 
P L R 472. 


It seems to me that it is impossible to carry the 
answer in question further than 1 have done. 
Nowhere is it said that a reversioner of even a 
major son is liable to pay the debts of the last 
holder out of the ancestral land which came to 
him through the common ancestor and that such 
land can be attached and sold in their bands to 
meet those debts. Surely a distant reversioner 
and major son ought to be liable if a minor son is. 
In the present case, the son is a major. This 
shows in a convincing way that the reply relied 
upon is merely a reply stating the power of guar¬ 
dians and not showing that ancestral land is 
liable to attachment and sale to pay the debts of 
the last holder thereof. 

The same Bench in 17 Lah 139® pufc 
the same interpretation on the statement 
in the Riwaj-i-am of the Pakpattan and 
Dipalpur Tahsils of the Montgomery 
District (answer to question 32) that a 
minor who has inherited his father’s 
estate is liable for the payment of his 
father’s debts, pointing out that it would 
be a ridiculous state of affairs if it were 
that ancestral land in the hands of a jninor 
son can be attached to pay the debts of 
the last male holder although such land in 
possession of a major son or distant rever¬ 
sioner cannot be so attached. With great 
respect I am in complete agreement with 
the conclusions of the Bench who decided 
these two cases. They appear to me to 
put the proper interpretation of answer 32 
of the Ferozepur Riwaj-i-am beyond all 
doubt. That answer is not evidence of 
any custom antagonistic to the principle 
enunciated in 4 P R 1913^ and 17 P R 
1919.^ It merely expresses the principle 
that a minor is liable for his father’s debts 
and implies that his guardian can do what 
he himself could have done bad he reached 
majority. It does not say that ancestral 
property belonging to a family following 
the Customary law in matters of succes¬ 
sion is inherited, not from the common 
ancestor, but from the last male holder 
with full power to dispose of it to the 
detriment of reversioners, nor that ances¬ 
tral property can be attached in execution 
of a decree against the last male holder 
or his estate. It does not purport to des¬ 
cribe the nature of a minor’s title in 
ancestral property in his possession. That 
land which has come to a minor through 
his father can be sold by his guardian to 
pay just debts has never been doubted, but 
it is equally certain that a guardian cannot 
alienate the minor’s ancestral property to 
pay debts incurred without necessity or 
consideration although the answer to 

8. Mohammad Nawaz Shah v. Ram Dayal, AIR 
1935 Lah 855=159 I 0 1024=17 Lah 139. 
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<luestioa 32 draws no distinction between 
just debts and debts for which ancestral 
property cannot be alienated under the 
Customary law. The answer is not rele¬ 
vant evidence on the question involved in 
the present appeal which has nothing to 
do with the powers of a guardian, In the 
present case the property being ancestral 
cannot for the reasons laid down in 4 P R 
1913^ be attached in execution of the 
irespondents’ decree. 

I would accorJingly accept this appeal, 
set aside the order of the Senior Subordi- 
nate Judge, dismissing the objection and 
order the ancestral property concerned to 
be released from attachment, leaving the 
parties to pay their own costs throughout. 

Addison, J.—I agree. 

Abdul Rashid, J.—I agree. 

w.d./a.l. Appeal allowed. 
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Addison and Abdul Rashid, JJ. 

Alopi Prashad and others —Defendants 
—Appellants. 

V. 

Mt, Gappi and others — Plaintiffs— 
Respondents. 

First Appeal No. 837 of 1935, Decided 
■on 2l3t April 1936, from decree of Senior 
Sub-Judge, Delhi, D/- 29th March 1935. 

(a) Civil P, C. (1908), O. 33. Rr. 2, 5, 7 and 

$—Rejection of application for leave to sue 
in forma pauperis—Effect on limitation — 
Application if rejected ceases to be plaint— 
Subsequent payment of court'fee does not 
revive plaint which ceased to exist — For 
limitation, date of suit is date of payment of 
court fee and not date of presentation of 
application. 

The application to sue in forma pauperis is a 
potential plaint. If it is rejected under R. 5 or 
R. 7, it never ripens into a plaint. If the appli¬ 
cation ripens into a plaint, then the date of in* 
stitution of the suit shall relate back to the date 
of the filing of the application to sue in forma 
pauperis. If, on the other hand, such an applica¬ 
tion is rejected, it cannot be deemed to be a 
plaint, and the payment of the court-fee after the 
application to sue in forma pauperis has been 
rejected cannot revive a potential plaint which 
ceased to exist when the application for leave to 
sue in forma pauperis was rejected. So where 
an application 'for permission to sue in forma 
pauperis is rejected and a full court-fee is paid for 
a suit for the same relief, the suit must be con¬ 
sidered for the purposes of limitation to have been 
instituted only after the payment of the court-fee 
and nob at the date of the presentation of the 
petition to sue as a pauper: 20 Bom 508 and 24 
Cal 889, Bel. on. [P 153 0 1, 2] 


(b) Civil P. C. (1908), S. 149-Application 
for leave to sue in forma pauperis rejected 
under O. 33, R. 5 or R. 7-Order granting 
plaintiff permission to pay court-fees cannot 
be deemed to be one under S. 149. 

For granting permission to pay court fees under 
S. 149, it is essential that there should be a pond¬ 
ing proceeding before the Court. Where there¬ 
fore, an application for leave to sue in forma 
pauperis is rejected under 0. 33. R. 5 or R. 7, there 
is no proceeding before the Court and the plaint 
cannot be said to remain, and an order granting 
the plaintiff permission to pay court-fees cannot 
bo deemed to bo one under S. 149, and the suit 
must be held to have been instituted on the day 
on which the court-foe is paid : AIR 1933 Ma(j 
237, Ref., on; 2 All 211 (PC) and 4 I P 1916 
Mad 685, Disting, [P 153 C 2; P 154 C 1] 

(c) Limitation Act (1908), S, 3, Explana¬ 
tion—‘Pauper’ means only 'declared pauper.* 

The word ‘pauper’ in ExpUnation to S. 3 
means a ‘declared pauper’ and not a person whoso 
application bo sue in forma pauperis is rejected. 

[P 154 C 2] 

Jagqan Nath Aqqarwal, Mehr Chaad 
Mahajan and Asa Nand —for Appellants. 

Lata Badri Das and Achhra Bam — 
for Respondents. 

Abdul Rashid, J. — The following 
pedigree table will be helpful in under¬ 
standing the facts of this case : 

CHUHA MAL 

1 


Murli Dhar Alopi Mb. Gori Mt- Gappi 

Prashad [ (pUiatiR = 

defdb. 1 Gaja Dhar Kura Mai 




I 

Mohan 

1 

Kishan 

1 

Bishan 

1 I 

Kailash l 

Lai 

Chand 

Chand 

Nath 

defdt, 2 

defdt. 

defdt. 4 

defdt. 5 i 

1 

1 


Sham Madau Bhagirbi Ladli Pairago 
Sundar Gopal 

On 8th October 1930, Mt. Gappi made 
an application under 0. 33, R. 2, Civil 
P. 0., for permission to sue her brother 
Alopi Prashad and her four nephews 
Mohan Lai, Elishan Chand, Bishan Ghand 
and Kailash Nath, in forma pauperis for 
recovery of Rs. 7,000. It was stated in 
the plaint that the plaintiff’s father 
Ghuha Mai was the manager of the joint 
Hindu family consisting of himself, his 
sons ’and grandsons, that 30 years ago 
the plaintiff began to deposit her money 
with her father and her brother and that 
the total sum due to her on the date of 
the institution of the suit on account of 
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principal and interest was Es. 7,000 which 
the defendants refused to pay. The de¬ 
fendants opposed the application to sue in 
forma pauperis. After recording the evi¬ 
dence of the parties, the trial Court held 
that Mt. Gappi had failed to establish 
that she was a pauper. Her application to 
sue as a pauper was accordingly rejected 
on 8th July 1931. At the end of his order 
rejecting the application the learned 
Senior Sub.Judge made a remark to the 
effect that Mt. Gappi was at liberty to 
prosecute the suit on payment of the 
necessary court-fees. 

On 21st July 1931, Mt. Gappi presented 
an application, stating that she had ar¬ 
ranged to pay the entire court-fee amount, 
ing to Bs. 532-8-0 and that the Court 
may be pleased to allow her to deposit 
the court-fees. The Court thereupon 
passed an order to the effect that: 

The court-fees should be paid on that very day, 
that the file be sent for, and the case should come 
up on Gth August 1931. 

On Gth August it was ordered by the 
Court that the case be registered and sum¬ 
monses for settlement of issues be issued to 
the defendants for 3rd November. On 8th 
December the defendants presented an 
application, stating that as the petition 
to sue in forma pauperis had been rejected 
on 8th July 1931 and as no suit had been 
instituted thereafter, there was no regular 
plaint before the Court. On 13th Febru¬ 
ary 1932, the defendants put in a complete 
written statement. It was pleaded, inter 
alia, that the suit was barred by limitation, 
that after the rejection of the application 
to sue in forma pauperis on 8th July 1931 
no regular plaint was before the Court and 
the entire proceedings terminated. On the 
merits, it was pleaded that Kura Mai, the 
husband of the plaintiff, from time to time 
deposited certain sums with the firm 
Banarsi Das-Daya Shankar in the name 
of her sons and daughters, that this money 
was transferred by Chuha Mai from the 
account books of Banarsi Das-Daya 
Shankar into his own note book in 1901, 
that thereafter Chuha Mai performed the 
marriage of Bibi Ladli, the daughter of 
Kura Mai, and that the sums deposited by 
Kura Mai were spent in meeting the ex- 
penses of the marriage by Chuha Mai. It 
was further stated that after the death of 
Kura Mai, his sons Sham Sundar and 
Madan Gopal, carried on piece goods busi¬ 
ness in agreement with the firm Banarsi 
Das-Daya Shankar belonging to the defen- 


dants, and that it was agreed that the 
amount that was still left in the khata of 
Mt. Gappi be pledged with the defendants, 
as security for any losses that might 
accrue to Sham Sundar and Madan Gopal. 
Disputes arose between the firm Banarsi 
Das-Daya Shankar on the one side andl 
Sham Sundar and Madan Gopal on the 
other. These disputes were referred to- 
arbitrators who gave their award accord¬ 
ing to which a decree was passed for 
Es. 47,000 in favour of the defendants 
against Sham Sundar and Madan Gopal^ 
sons of the plaintiff. It was claimed that 
the defecdants were entitled to appro¬ 
priate the amount available in the khata 
of Mt. Gappi towards these losses. 

The trial Court held that the suit was 
not barred by limitation as it must be 
taken to have been instituted on 8th Octo¬ 
ber 1930, that is, the day on which appli. 
cation for leave to sue in forma pauperis 
was made under 0. 33, E. 2. It was fur¬ 
ther held that the amounts credited in the 
plaintiff’s account in the defendants' books 
were the property of the plaintiff and 
that in accordance with these accounts 
Es. 7,000 were due to Mt. Gappi on 8th 
October 1930. The trial Court was of the 
opinion that it had not been established 
that there was any agreement between the 
plaintiff and the defendants to the effect, 
that the money due to the plaintiff would 
be adjusted against losses incurred by 
Sham Sundar and Madan Gopal in the 
piece goods business. On these findings a 
decree for Es. 7,000 was passed in favour 
of the plaintiff. Against this decision, the 
defendants have preferred an appeal to 
this Court. 

It has been amply established on the 
record that Mt. Gappi made a written 'de¬ 
mand for the amount in dispute on 9fcb 
October 1927. This point was not con¬ 
tested by the learned counsel for the res¬ 
pondent. It is common ground between the 
parties that if the suit be taken to have 
been instituted on the day when the appli¬ 
cation to sue in forma pauperis was pre¬ 
sented, i. e., on 8th October 1930, the 
claim would be within time, and that if 
the suit be taken to have been instituted 
on 21st July 1931, it would be barred by 
limitation. 0. 33, E. 2, Civil P. C., lays 
down that: 

Every application lor permission to sue as a 
pauper shall contain the particulars required in 
regard to plaints in suits. 
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Rule 5 entitles the Court to reject an 
application for permission to sue as a 
pauper on various grounds. R. 6 is to the 
effect that : 

Where the Court sees no reason to reject the 
application on any of the grounds stated in R. 6, 
it shall fix a day for receiving such evidence as 
the parties may adduce on the question of pau¬ 
perism. 

Rule 8 of 0. 33, is of the utmost impor. 
tance and runs in the following terms : 

Where the application is granted, it shall be 
numbered and registered, and shall be deemed the 
plaint in the suit, and the suit shall proceed in all 
other respects as a suit instituted in the ordinary 
manner, except that the plaintifi shall not bo 
liable to pay any court*fee in respect of any peti¬ 
tion, appointment of a pleader or other proceeding 
connected with the suit. 

The language employed in R. 8 makes 
it perfectly clear that the application to 
sue in forma pauperis cannot be deemed to 
be a plaint until and unless it is granted. 
If the application is rejected, the proceed¬ 
ings under 0. 33 terminate and there is 
no document which can be deemed to be a 
plaint under the Code of Civil Procedure. 
The rejection of an application to sue in 
forma pauperis takes place under R. 5 or 
R. 7 of 0. 33 and the provisions of R. 8 do 
not become applicable at all. In other 
words, the application to sue in forma pau¬ 
peris is a potential plaint. If it is rejected 
under R. 5 or R. 7, it never ripens into a 
plaint. If the application ripens into a 
plaint, then the date of the institution of 
the suit shall relate back to the date of 
the filing of the application to sue in forma 
pauperis. If on the other hand, such an 
application is rejected, it cannot be deemed 
to be a plaint, and the payment of the 
court-fee after the application to sue in 
forma pauperis has been rejected cannot 
revive a potential plaint which ceased to 
exist when the application for leave to sue 
in forma pauperis was rejected. A re¬ 
ference may be made in this connection to 
20 Bom 508.' In that case, the plaintiff 
applied for leave to sue in forma pauperis 
on 2nd February 1890. After investiga¬ 
tion the Court on 15th July 1890 refused 
leave, but on the plaintiff's application 
granted him time to pay the court-fees. 
He paid the fees on 12th August 1890. At 
this date the suit was barred and the de¬ 
fendant pleaded limitation. The plaintiff 
contended that the suit should be taken to 
have been instituted at the date of his 
application for leave to sue as a pauper. 

1. Keahav Ramchandra v. Krishnarao Yenka- 
tesh, (1896) 20 Bom 508. 


It was held that the plaintiff’s application 
to sue as a pauper having been disposed 
of under S. 409, Civil P. C. (Act 14 of 
1882) there was no proceeding pending 
which could be continued and kept alive 
by the payment of court-fees. On the 
rejection of an application for leave to sue 
as a pauper the only course open to the 
applicant is that declared in S, 413, viz., 
to institute a suit and the date of the in¬ 
stitution of that suit for the purposes of 
limitation is the actual date thereof. It 
was' held by a Division Bench of the Cal¬ 
cutta High Court in 24 Cal 889^ that 
where an application for permission to sue 
in forma pauperis is rejected, and a full 
court-fee is paid for a suit for the same 
relief, the suit must be considered for the 
purposes of limitation to have been insti-, 
tuted only after the payment of the court-■ 
fee, and not at the date of presentation oi 
the petition to sue as a pauper. 

In the present case, it was contended 
by the learned counsel for the respondent 
that the trial Court at the time of reject¬ 
ing the application for leave to sue in 
forma pauperis observed in its order that 
the plaintiff shall be at liberty to prose¬ 
cute the suit on payment of the necessary 
court-fees, and that this showed that the 
Court had granted a reasonable time for 
the payment of court-fees under S. 149, 
Civil P. C., and that upon the payment 
of court-fees the plaint must be held 
to have the same force and effect as if 
court-fee had been paid in the first 
instance. In our opinion, this contention 
is without any force. 0. 33, R. 15 lays 
down that an order refusing to allow the 
applicant to sue as a pauper shall be a 
bar to any subsequent application of the 
like nature by him in respect of the same 
right to sue; but the applicant, shall be at 
liberty to institute a suit in the ordinary 
manner in respect of such right. The 
Court had obviously in mind the provi¬ 
sions of R. 15 when it remarked that the 
plaintiff will be entitled to prosecute the 
suit on payment of the necessary court-fee. 
It was laid down in A I R 1933 Nag 237^ 
that it is essential for the granting of 
permission to pay court-fees that there 
should be a pending proceeding before the 
Court. Where, therefore, an application 
for leave to sue in forma pauperis is 

2. Abhoya Churn Dey v. Bissesswari, (1897) 2i 
Cal 889. 

3. Pratapchand v. Atmaram, AIR 1933 Nag 
237=147 IC 732. 
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rejected under 0. 33, R. 7, there is no pro¬ 
ceeding before the Court and the plaint 
cannot be said to remain, and an order 
granting the plaintiffs permission to pay 
court-fees cannot be deemed to be one 
under S. 149, and the suit must be held 
:to have been instituted on the day on 
'which the court-fee is paid. The cases 
dealing with applications for leave to ap¬ 
peal in forma pauperis stand on an en¬ 
tirely different footing from an application 
for leave to sue in forma pauperis, and the 
distinction between the two proceedings 
has been emphasized in 3 Lah 35* and 
40 Mad 687® at p. 696. The learned 
counsel for the respondent principally re¬ 
lied on 62 Cal 711*^ where the following 
observations occur : 

The document mentioned as an application for 
permission to sue as a pauper in 0. 33, R. 2, Civil 
P. C., which contains all the particulars that 
the law requires to be given in a plaint, and in 
addition a prayer that the plaintiff might be 
allowed to sue as a pauper is a plaint required to 
be filed in a suit, and the refusal by the Court to 
grant the prayer of the plaintiff to sue as a 
pauper and termination of the proceedings in the 
mutter of granting or refusing leave to sue as a 
pauper, docs not amount to rejection of plaint. 

.If the position under the law is, as it 

must be held to be the case, that the plaint was 
before the Court, and it was a document, on 
which proper court-fees had not been paid by 
virtue of a refusal of the prayer of the plaintiff for 
leave to sue as a pauper, the provisions of S. 149, 
Civil P, C., could come to the assistance of the 
plaiutiff. 

This ruliog is based on the observations 
of their Lordships of the Privy Council in 
2 All 241.^ It was held by their Lord- 
ships that where a person being at the 
time a pauper, petitions under the provi¬ 
sions of the Civil Procedure Code for 
leave to sue as a pauper, but subsequently, 
pending an enquiry into his pauperism, 
obtains funds which enable him to pay 
the court-fees, and bis petition is allowed 
upon such payment to be numbered and 
registered as a plaint, his suit shall be 
deemed to have been instituted from the 
date when he filed his pauper petition, 
and limitation runs against him only up 
to that time. The facts of the case dealt 
with by their Lordships of the Privy 

4. Dial Das v. Sundar Das, AIR 1922 Luh 225 

=C5 I C 741 = 3 Lah 35. 

5. Ncllavadivu Ammal v. Subramania Filial, 

A I R 1018 Mud 1039=38 I C 617=40 Mud 

687 = 31 M L J 260. 

6. Jagadees-hwaree Debeo v. Tinkarhi Bibi, AIR 

1938 Cal 28=160 I C 586=62 Cal 711. 

7. Stuart Skinner v. William Orde, (1878*80) 2 

All 241=6 I A 126=3 Sar 31=3 Suther 627 

(P C). 
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Council were clearly distinguishable from 
the facts of the present case. In the 
reported case, the application for leave to 
sue in forma pauperis had not been dis. 
missed under Rr. 5 and 7 of 0. 33 before 
the payment of the court-fees. The appU. 
cation was still pending and this applica¬ 
tion could be granted under the provisions 
of R. 8 of 0. 33 and could thus be deemed 
to be a plaint in the suit. It is only the 
rejection of the application which termi. 
nates the proceedings and as the applica¬ 
tion in the reported case had not been 
rejected, the proceedings never terminated. 
28 I C 504® was also relied upon by the 
learned counsel for the respondent. It is 
a very brief judgment and does not show 
whether the application to sue in forma 
pauperis had actually been rejected before 
time was granted for the payment of the 
court-fee. The explanation to S. 3, Lim. 
Act, is also of no assistance to the respon¬ 
dent, as in our opinion the pauper in that 
explanation means a “declared pauper” 
and not a person whose application to sue 
in forma pauperis has been rejected by 
the trial Court. On a consideration of 
the authorities referred to above and the 
provisions of Rr. 8 and 15 of 0. 33, Civil 
P. C., we are of the opinion that in the 
present case it cannot be held that the 
plaintiff's suit was instituted on 8th 
October 1930. It must be taken to have 
been instituted only on 21st July 1931, 
and was, therefore, obviously barred by 
time. 

Our finding on the question of limita¬ 
tion makes it unnecessary to deal with the 
case on the merits in detail. The principal 
argument addressed by the learned counsel 
for the appellants was that the money de¬ 
posited by Mt. Gappi w'as spent by Chuha 
Mai in meeting the marriage expenses of 
Mt. Ladli. Mt. Ladli’s marriage took 
place in 1903. Kura Mai, the husband of 
Mt. Gappi, died in 1902. Mt. Gappi had, 
therefore, become a widow before her 
daughter’s marriage \vas celebrated. It is 
not uncommon amongst Indian families 
for a grandfather to celebrate the marriage 
of his grand-daughter, specially if his 
daughter happens to be a widow. The 
account hook of Chuha Mai shows that he 
continued to credit Mt. Gappi with the 
interest on her deposits till 18th February 
1904, though Mt. Ladli had been married 

8. Maria Thangatbammal v. Iravatheswara Iyer, 
AIR 1916 Mad 685=28 I 0 504. 
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in 1903. This shows that Chuha Mai did 
nob debit the expenses of the marriage of 
Mt. Ladli in the account of Mt. Gappi. 
Chuha Mai died in 1906. He, therefore, 
lived for three years after the marriage of 
Mt. Ladli, and even during that period he 
never debited the expenses of the marriage 
in the account of his daughter. These 
considerations make it obvious that Chuha 
Mai paid the expenses of the marriage of 
Mb. Ladli from his own pocket. Chuha 
Mai throughout his lifetime looked upon 
the deposit made by his daughter as be¬ 
longing to her. After his death, his sons 
Murli Dhar and Alopi Prashad started 
their account books in 1906, and they 
continued to show these deposits as be- 
longing to Mt. Gappi. These entries con¬ 
tinued up to the year 1924. No accounts 
subsequent to 1924 have been placed on 
the record of the present case. In these 
circumstances we are of the opinion that 
the amounts shown in the name of Mt. 
■Gappi in the account book of Chuha Mai 
are her property. 

There is no dispute between the parties 
regarding the amount due, it being ad¬ 
mitted that the amounts standing in the 
name of Mt. Gappi together with interest 
thereon up to 8bh October 1930, amount 
to Rs. 7,000. On the merits, therefore, 
we are in agreement with the finding of 
the trial Court. For the reasons given 
above, we accept this appeal, set aside the 
judgment and the decree of the Court 
below, and dismiss the plaintiff’s suit as 
being barred by limitation. In view of 
all the circumstances, we leave the parties 
to bear their own costs throughout. 

d.s./r.k. Appeal accepted. 
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Skemp, J. 

Prabhu Bam —Petitioner. 

V. 

Empero) —Opposite Party. 

Criminal Revn. No. 1561 of 1935, Decid- 
■ed on 7bh February 1936, from order of 
Sub-Divisional Magistrate, Rupar, D/. 19th 
September 1935. 

(a) Punjab District Boards Act (20 of 1883), 
S. 57—Map signed by the Executive Engineer 
and Sub'Divisional Officer, P. W. D., at time 
of transfer of road to District Board—Blue 
print and measurements on map are admis* 
■sible. 

A plan of a road prepared by the officers of the 
Public Works Department and signed by the 


Executive Engineer and Sub-Divisioual Officer of 
the P. W. D. when transferring the land to the 
District Board must be presumed to be accurate 
under S. 83, Evidence Act for the purposes of 
prosecution under S. 57, Punjab District Boards 
Act, and the measurements therein are admissible 
under S. 3G, Evidence Act, and a blue print is 
secondary evidence under S. 63 (2), Evidence Act. 

[P 156 C 1] 

(b) Punjab District Boards Act (20 of 1883), 
S, 57, Regns. 2 and 8 District Board Notifica* 
tion—Further fine for continuing breach at 
time of adjudication of offence under Regn.8 
and at same trial is illegal 

Imposition of future continuing fine at the time 
of the adjudication of the offence under Regn. 8 
is illegal. For imposing further fine for continu¬ 
ing breach, a separate prosecution for a distinct 
offence, a prosecution in which a charge must be 
laid for a specific contravention for a specific 
number of days is necessary: 16 Uad 230\ 22 
Bom 766 \ 24 All 50.9; .4 I R 1918 AH 266; 27 
Cal 565 ; 37 Cal 671 and A I R 1926 Lah 248, 
Rel. on. [P 156 C 2] 

Manohar Lai Mehra —for Petitioner. 

R. C. Soni for District Board and 
Mohammad Amin Malik —for the Crown. 

Order.—Prabhu Ram, petitioner, has 
been convicted under S. 57, Punjab 
District Boards Act, and sentenced to a fine 
of Rs. 25 and a continuing fine of Rs. 2 a 
day until the obstruction complained of is 
removed. This order was passed by the 
Tehsildar of Rupar, Magistrate, 2Qd Class, 
and confirmed on appeal by the Sub-Divi- 
sional Magistrate of Rupar. 

The complaint was made by the District 
Board, Ambala, that the petitioner had 
encroached on the public road managed by 
the District Board running from Sarhind 
to Rupar, thereby infringing Regn. 2 of 
the Board published with Punjab Govern¬ 
ment Notification No. 26010 in the Punjab 
Gazette dated 19th August 1931. The 
penalty is given in Regn. 8 in the said 
notification. Prabhu Ram contended that 
the land in dispute on which he had built 
a shop did not belong to the District 
Board, and alleged that he had bought it 
from one Sadhu Singh by deeds dated 29th 
and 30th December 1933. The trial and 
the appellate Magistrates, both of whom 
inspected the spot, based their convictions 
on the plan of the road prepared by 
officers of the Public Works Department 
in the year 1910, a blue print of which 
was handed to the officers of the District 
Board when the road was transferred 
from the Public Works Department to the 
District Board. That plan shows the road 
as 57 feet wide at milestone 15 which is 
close to the spot in question. The Magis¬ 
trates found that the edge of the peti- 
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tiouer’s shop was only about 24 feet from 
the centre of the road instead of about 28 
feet as it ought to be. In addition to the 
map, the Magistrates relied on applications 
submitted by Jati Earn and Kartar Chand 
in the year 1932 seeking the plot in ques¬ 
tion on lease from the District Board. 
Jati Ram and Kartar Chand are the sons 
of Prabhu Ram, petitioner. Further, in 
December 1932, Jati Ram and Bam 
Partap (the petitioner in petition No. 1577 
of 1935) executed an agreement to pay 
rent to the District Board for the plot of 
the land now in dispute and the adjacent 
plot in dispute in Ram Partap’s case. 
The petitioner’s counsel urged that the 
Sub.Divisional Magistrate had found that 
the map was not reliable. I do not agree 
with this argument. The Sub.Divisional 
Magistrate’s tindiug is based on the width 
of the road as drawn on the blue print, 
which may possibly be slightly out of 
scale and on a pardonable misreading of 
the figure at the loth mile-stone. It is 
actually 57 feet and not 59 feet as the 
Magistrate thought. The Magistrate found 
that the width of the road at the shop of 
Prabhu Ram should be about 56 feet. It 
is shown on the plan as 57 feet. This is 
sufliciently accurate. 

In my opinion, the plan which is signed 
by the Executive Engineer and Sub.Divi¬ 
sional Officer of the P. W. D., in the year 
1910 must be presumed to be accurate 
under S. 83, Evidence Act, and the 
measurements thereon are admissible 
under S. 36 of the Act. The blue print is 
secondary evidence under S. 63 (2). It was 
also contended by the petitioner's counsel 
that the admissions of Prabhu Ram’s sons 
did not bind him. This is correct. The 
legal position as to the applications of 1932 
and the lease is that these are transactions 
whereby the right of the District Board to 
the land was recognized, and as such are 
admissible under S. 13, Evidence Act. The 
distinction is of little practical importance 
in this case. The petitioner was, therefore, 
rightly convicted. But the order of a 
continuing fine is illegal. This has been 
repeatedly laid down, but as the reasons 
have never been given in detail in 
published judgments of this Court, it will 
be well to state them. Regn. 8 of the 
District Board Notification No. 26010, 
dated 21st August 1931, runs as follows : 

8. Any person who commits a breach of any of 
these regulations shall, on conviction by a Magis* 
trate, be punishable with fine which may extend 


to Rs. 50 and, if the breach, if a continning 
breach, with further fine which may extend to 
five rupees for every day after the first during 
which such breach continues, and in default of 
pa)’ment of fine with simple imprisonment for a. 
term which may extend to eight days. 

In 16 Mad 230,' Best, J. held that a s 
further fine under the District Municipali. 
ties Act could not be imposed prospec¬ 
tively. In 22 Bom 766,^ a Division Bench 
set aside the future continuing fine 
imposed in a case under S, 471, Bombay 
Municipal Act, which is similar to- 
Regn. 8 and said : 

Clearly this necessitates a separate prosecution 
for a distinct offencc““a prosecution in which a 
charge must be laid for a specific contravention i 
for a specific number of days, and for which 
charge, if proved, the Magistrate is to impose a 
daily fine of an amount which is left to him in 
his discretion to determine. The orders in the 
present cases are bad as being convictions and. 
punishments for offences which the accused, 
persons had not committed, and with which they 
were not and could not have been charged at the 
time the sentences were passed. The effect of 
such orders would bo to deprive the accused 
persons of the opportunity to deny the commis¬ 
sion of the offence or plead extenuating circum¬ 
stances, and to take away from the Magistrate, 
who might have afterwards to levy the fine, the- 
discretionary power vested in him by law to- 
determine the amount that should bo indicted 
after investigation of the case. 

In 24 All 309,® at p. 311, in a similar 
case, it was said in the referring order that 
the order for the payment of the daily 
fine was illegal, inasmuch as it was an 
adjudication in respect of an offence which 
had not been committed when the order 
was passed. From this it would appear 
that the Municipal Board, if they want to 
have the applicant subjected to a daily 
fine for persisting in his omission to 
comply with the condition of the permis¬ 
sion, will have to wait for a reasonable! 
time, and then institute a fresh prosecutioni 
with this object. In 40 All 569,^ at p. 570; 
it was said : 

The liability to a daily fine in the event of a 
continuing breach has been imposed by the legis¬ 
lature in order that a person contumaciously 
disobeying an order lawfully issued by a Municipal 
Board may not claim to have purged his offence 
once and for all by payment of the fine imposedi 
upon him for neglect or refusal to comply with 
the said order. The liability will require to be 

1. Queen-Empress v. Verammal, (1893) 16 Mad 

230=1 Weir 733. 

2. In re Limbaji Tulsiram, (1898) 22 Bom 766. 

3. Emperor v. Vazir Ahmad, (1902) 24 All 309= 

1902 AWN 70. 

4. Amir Hasan Khan v. Emperor, AIR 1918* 

All 266=46 I 0 150=19 Or L J 694=40 All 

569=16 A L J 627. 
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enforced, as often as the Municipal Board may 
consider necessary, by institution of a second 
prosecution, in which the questions for considera* 
tion will be, bow many days have elapsed from 
the date of the first conviction under the same 
section during which the offender is proved to 
have persisted in the oSence, and, secondly, the 
appropriate amount of the daily fine to be imposed 
under the circumstances of the case, subject to 
the prescribed maximum of Rs. 5 per diem. 

27 Cal 565^ and 37 Cal 671® are also in 
point; and the principle has been followed in 
the Chief Court in 7 Lah 168.'' Mr. Mehra 
who represented the petitioner laid particu¬ 
lar stress on the possibility that on a second 
prosecution an accused person though 
guilty might be able to plead extenuating 
circumstances. For these reasons while 
maintaining the conviction and the fine of 
Rs. 25,1 must accept the revision so far 
as to set aside the order imposing a future 
fine of Rs. 2 a day. 

V.B.B./r.K. Bevision partly allowed. 

5. Ram Krishna Biswas v. Mohindra Nath, 

(1900) 27 Cal 565. 

6. Nilmani Ghatak v. Emperor, (1910) 37 Cal 
671=7 I 0 931=11 Cr L J 540. 

7. Aisha v. Emperor, AIR 1926 Lah 248=93 
1 C 689=27 Cr L J 465=7 Lah 168=27 
P L R 188. 

A. 1. R. 1937 Lahore 157 

Addison and Abdul Rashid, JJ. 

SuJch Dial and another — Decree- 
holders—Appellants. 

vi 

Nazir Ahmad and others — Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 1 of 1936, 
Decided on 17th March 1936, from order 
of Agha Haidar, J., D./ 16bh October 1935. 

Custom iPunjab)—Debts — Ancestral pro¬ 
perty — Decree passed against ancestor — 
Ancestral property attached and sold in his 
lifetime —Death of ancestor — His grandsons 
can challenge sale on ground of want of 
consideration and necessity or of immorality 
or of objections under Civil P. C.—They can¬ 
not do so merely on ground that property is 
ancestral. 

Under customary law those who succeed to the 
last holder of ancestral property do not do so as 
legal representatives but derive their title from 
the common ancestor. Hence ancestral land or 
house property which has not been attached or 
sold in the lifetime of the judgment-debtor cannot 
be attached and sold except in the hands of the 
widow after his death in execution of a simple 
money decree against him. But where such 
property has been attached and sold daring his 
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lifetime itself, his grandsons who succeed him 
cannot challenge the sale merely on the ground 
that the property is ancestral. They may be 
entitled to challenge the sale only on ground of 
want of consideration and necessity or of immora¬ 
lity as in the case of a private alienation by their 
grandfather in addition to objections which can 
be raised under Civil P. C. : i P R 19J3 {F B), 
Expl. & Distinq.’, 5 Cal 148, Expl. 

CP 158 C 1, 2; P 159 1; P 160 C 2] 

Shamair Ghand —for Appellants. 

Barkat Ali and Mohammad Amin —for 
Respondents. 

Addison, J. — The following pedigree 
table is necessary in order to understand 
this appeal: 

MOHAMMAD MALI 

_I_ 

I I 

Fir Mohammad Said Mohammad 
deceased 


Nazir Ahmad Hazur Ahmad 

Sukh Dial obtained a money decree 
against Mohammad Mah and Said Moham¬ 
mad; Narain Das obtained another money 
decree against the same two persons. 
Both the decree-holders proceeded to exe¬ 
cute their decrees and certain house pro¬ 
perty was attached on 2nd April 1933 
and sold on 21st November 1933. On 
18th December 1933, Mohammad Mah 
and Said Mohammad, judgment-debtors, 
put in certain objections to the execution 
of the decree under S. 60, Civil P. C., and 
also objected to the sale under 0. 21, 
R. 90, Civil P. C. While these objections 
were being considered Mohammad Mah 
died on 12th February 1931, and on 2nd 
March 1934, his grandsons, Nazir Ahmad 
and Hazur Ahmad, were brought on the 
record as some of his legal representatives. 
Said Mohammad, the other legal repre¬ 
sentative, being already on the record as 
a judgment-debtor. The two grandsons, 
Nazir Ahmad and Hazur Ahmad, in addi¬ 
tion to continuing the other objections, 
also pleaded that, the house being ances¬ 
tral, their half-share could not under cus¬ 
tom be sold in execution of a simple 
money decree against their grandfather 
after his death, and for this proposition 
they relied upon the Full Bench decision 
4 P R 1913.^ The executing Court found 
that there was no force in the original 
objections under S. 60 and 0. 21, R. 90, 
Civil P. C., but, purporting to follow 4 
P R 1913,^ held that the half-shara of the 

1. Jagdish Singh v. Nacayan Singh, (1912) 4 
P R 1913=15 I 0 866=173 P L R 1912. 
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two "randsons was not liable to attach¬ 
ment and sale by reason of the death of 
Mohammad Mah. 

There was an appeal to the District 
Judge who ’held that it had been esta¬ 
blished that by custom the house could be 
sold in execution of a money decree even 
after the death of Mohammad ^lah. The 
Single Judge of this Court, who heard the 
second appeal, held that the grandsons 
had not been given a proper opportunity 
in the executing Court to prove that the 
custom was otherwise and he accordingly 
remanded the following issue to the lower 
appellate Court under 0. 41, R. 25, Civil 
P. C.: 

\Vhetbor there was a special custom under 
which the grandsons were precluded from raising 
the plea that on the death of their ancestor the 
ancestral property was not liable to attachment 
and sale in execution of a money decree obtained 
against him. 

The finding on remand was that the 
custom set up hy the decree-holders had not 
been proved. This finding was accepted by 
the single Judge who thereafter accepted 
the two appeals before him and the sale of 
a half-share of the house was set aside. 
There were two appeals because there 
■were two executing decree, holders who 
were both affected by the result. Against 
this decision the decree-holders have pre¬ 
ferred separate appeals under the Letters 
Patent which may be conveniently dis¬ 
posed of together. There is no dispute 
that it has been held by a Full Bench in 
4 P R 1913^ that where a male proprietor, 
governed by customary rules, has con¬ 
tracted a just debt and dies leaving 
ancestral property, such property is not 
liable in the hands of the next holder in 
respect of such debt, unless the debt had 
been charged on the property and that a 
person who has obtained a simple money 
decree for such a debt against the debtor 
himself or his representatives, has no 
right to execute it against the ancestral 
land (or house property), once in the 
debtor’s possession, which has passed into 
the hands of the next holder under custo¬ 
mary law. But in this Full Bench case 
there had been no attachment or sale in 
the lifetime of the judgment-debtor ; while 
in the present case not only attachment 
but sale had taken place in his lifetime. 
It was pointed out in the Full Bench 
judgment that the reversionary heir of the 
custbmary law bears a resemblance to the 
tenant-in-tail, such reversioner not in¬ 
heriting from the last owner but from the 
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common ancestor. In the course of that 
judgment also occur the following remarks: 

In these circumstances can a creditor by ob¬ 
taining a simple money decree either against the 
debtor himself in his lifetime or after his death 
against the persons who are the legal represen¬ 
tatives pro tanio of the deceased debtor execute 
his decree after the death of the debtor, by attach- 
ment of the landed ancestral property which was 
at one time in the possession of the deceased ? It 
may perhaps be conceded that such attachment is 
permissible during the lifetime of the debtor, bub 
with that aspect of the question, wo are not ab 
presenb concerned. 

It is clear from the last sentence that 
such a case as the present was not meant 
to be decided by the Full Bench and indeed 
the judgment indicates that attachment 
during the lifetime of the debtor Would 
take the case outside the decision given by 
the Full Bench though a final decision 
was not given on the question. These cases- 
under customary law are in fact very 
similar to cases of joint families under 
Hindu law. In Hindu law in the case of a 
joint family there is no legal represen¬ 
tative of a deceased member thereof, tho 
others succeeding by survivorship. Under 
customary law also, those who succeed to 
the last holder of ancestral property do 
not do so as legal representatives, but 
derive their title from the common ancestor 
and that is why ancestral land or house 
property, which has not been attached or 
sold in the lifetime of the judgment- 
debtor, cannot be attached and sold except 
in the hands of the widow, after his death 
in execution of a simple money decree 
obtained against him. Now in the case of 
co-parceners under Hindu law it has been 
held that the undivided interest of a co¬ 
parcener if it is attached in his lifetime 
may be sold after his death whether the 
order for sale is made in his lifetime or 
after his death; but of course even under 
Hindu law it cannot be attached after his 
death, for it then has ceased to be his 
interest and has passed to the other co¬ 
parceners by survivorship. Similarly under 
customary law it is not disputed that if 
the sale had been confirmed before the 
death of Mohammad Mah it would have 
been a valid sale, although of course the 
grandsons might be entitled to attack the 
sale on the ground of want of consideration 
and necessity or of immorality on the part 
of the judgment-debtor, as the property is 
ancestral. The holder for the time being 
of ancestral property under custom can 
sell it but such a sale is subject to attack 
by the reversioners on the grounds already 
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stated. Similarly a sale in eseeution of a 
decree of Court might possibly be attacked 
in the same way as all that can be sold by 
the Court is the interest of the judgment- 
debtor. 

There is a decision of their Lordships 
of the Privy Council under Hindu law 
reported in 5 Cal 1^8.^ It was held in 
that case that the property having been 
attached for the debt of a co-sharer during 
his lifetime the sale was good for his 
share, but that as it appeared on the evi- 
dence in the suit that the debt was one for 
which according to Hindu law the other 
CO. sharers could not be made liable the sale 
was not good for their shares. This deci¬ 
sion has been followed in 23 All 106^ and 
48 All 4.^ In 62 I C 905,^ a decision of 
the Patna High Court, it was held that a 
decree against a Hindu judgment.debtor 
can be executed against his son to the 
extent of the ancestral property which is 
liable for the debt covered by the decree 
passed against the father and the proper 
procedure was for the decree-holder to 
bring the son on the record as a legal 
representative of the deceased father. The 
son, it was held, could raise the plea in 
execution of the decree that the debt of his 
father was tainted with immorality but, 
if he failed to make this out, he was bound 
to pay out of the joint property all the 
debts of his ancestor not incurred for 
immoral or illegal purposes including a 
judgment-debt. Similarly in the present 
case it was no doubt open to the two 
grandsons to raise the plea that the pro¬ 
perty was not liable to be sold as the debt 
was incurred for immoral purposes or was 
without necessity as already remarked, 
but these pleas were not taken. The 
grandsons must be allowed to take these 
pleas in the execution prc>ceeding 3 as 
having been brought on the record, a 
separate suit probably would not lie by 
virtue of S. 47, Civil P, 0., but there is no 
question of this in the present case. All 
that the grandsons alleged was that the 
property being ancestral qua them could 
not be sold in execution of a decree against 
their grandfather after his death. On 
behalf of the grandsons cer tain other deci- 

2. Sur^J Bunsi Kuer v. Sheo Pershad Singh. 

(1880) 6 Cal 148=6 I A 88=4 Sar 1 (P C). 

3. Bithal Das v. Nand Kishore,(1901) 23 All 106. 

4. Fakir Chand v. Santlal, A I E 1926 All 167= 

89 i C 291=48 All 4=23 A L J 877. 

5. Karoo Sheik v. Eameshwar Sap, A I E 1923 

Pat 143=62 I 0 906=6 P L J 451=3 P L T 

43. 
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sions have been relied upon. The first is 
25 Cal 179,*" where it was held that attach¬ 
ment merely prevented alienation and did 
not give title. This is undoubtedly true 
and in no way affects the decision of their 
Lordships in 5 Cal 148" at p. 174 where 
their Lordships remarked as follows : 

They think thit, at the time of Adit Sahai’s 
death, the execution proceedings under which 
the nioui'a had been attached aud ordered to 
be sold had gone so far as to constitute in favour 
of the judgment-creditor a valid charge upon the 
land, to the extent of Adit Sahai’s undivided 
share and interest therein, which could not be 
defeated by his death before the actual sale. 

Another case relied upon was 42 Cal 72^ 
where it was said that an attachment 
in execution of a money decree on a mort- 
gage of land followed by an order for sale 
of the interest of the judgment-debtor 
does not create any charge on the land. 
The facts of this case are of a special 
nature and must be briefly stated ; A 
colliery leased to the judgment.debtors 
was attached under a mortgage decree by 
judgment-creditors and an order for sale 
on 5th September 1904, was made, but the 
sale was postponed until the lObh at the 
request of the judgment-debtors. On 8th 
September the judgment-debtors filed 
their petition in the Insolvency Court at 
Calcutta and the usual vesting order was 
made the same day. On 12th September 
the execution proceedings were stayed. 
After issue of notice, on the application of 
the^ judgment-creditors to the Official 
Assignee to show cause why he should 
not be substituted in place of the judgment- 
debtors the Subordinate Judge on lObh 
January 1905, finding that notice had 
been duly served, made the order for 
substitution and fixed the sale for 6th 
March 1905, and had the property sold on 
that day. It was purchased by the 
judgment-creditors who were pub in pos¬ 
session in June. Meanwhile, on 23rd 
May 1905, the Official Assignee with leave 
from the Insolvency Court in, March 1905 
sold the property to a purchaser who, on 
24th June 1908, sold it to the plaintiffs 
by whom, on 16th July, the suit before 
their Lordships was brought for posses- 
sion of the colliery. It was held by the 
Privy Council that the notice calling on 
the Official Assignee to show cause why 
he should not be substituted for the judg- 

6. Motilal V. Karabuldin, (1898) 25 Cal 179=24 

I A 170=7 Sar 222=1 OWN 639 (P C). . 

7. Eaghunath Das v. Sundar Das Khetri, A I E. 

1914 P C 129=24 I 0 304=41 I A 251=42 

Cal 72 (P C). 
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ment-debtors was not a proper notice, but 
it was further held that, assuming the 
notice to have been duly served, the sale 
was altogether irregular and inoperative. 
The property having vested in the Official 
Assignee it was wrong to allow the sale 
to proceed at all. The judgraent-credi- 
tors had no charge on the land and the 
Court could not properly give them such a 
charge at the expense of the other credi¬ 
tors of the insolvents. In the second place 
it was held that the Official Assignee not 
having been properly brought before the 
Court was not bound by anything which 
had been done. In the third place it was 
held that the judgment-debtors had, at 
the time of the sale, no right, title or 
interest which could be sold to or vested 
in the purchaser as the judgment-debtors’ 
rights had then vested in the Official 
Assignee. What, therefore, this amounts 
to is that an attachment prevents a pri¬ 
vate alienation hut does not invalidate an 
alienation by operation of law such as is 
effected by a vesting order under the 
Indian Insolvency Act, and that an order 
for sale, though it binds the parties, does 
not confer title. This authority appears 
to go against the grandsons for, here there 
has been an alienation by operation of law 
by means of the Court auction in the life¬ 
time of the grandfather. 

Eeference was made also to 13 Lah 
524® and similar authorities to the effect 
that a mere attachment infringes the 
rights only of the judgment-debtor and 
has the effect of placing the property 
attached in m^stodia legis. It does not 
amount to an infringement of the rights of 
his reversioners and cannot furnish the 
latter with a cause of action for a suit for 
a declaration that the attachment shall 
not affect their reversionary rights. These 
decisions do not help towards the decision 
of the present case. 

Reference has also been made to S. 65, 
Civil P. C., which enacts that where im. 
moveable property is sold in execution of 
a decree and such sale has become abso¬ 
lute the property shall be deemed to have 
vested in the purchaser from the time 
when the property is sold and not from 
the time when the sale becomes absolute. 
Under 0. 21, R. 90 an application may 
he made to set aside the sale, but if such 
an application is not made or is made and 

6. Natha v. Ganesh Singh, AIR 1932 Lah 179 
=136 I C 265=13 Lah 524=33 P L R 46. 
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disallowed then the Court shall make an 
order under 0. R. 92 confirming the 
sale and thereupon the sale shall become 
absolute with effect, by virtue of S. 65,: 
from the date of the sale. In the present 
case the sale took place in the lifetime of 
Mohammad Mah. Objections could be 
taken under 0. 21. R. 90 and were taken 
and disallowed. Further the grandsons 
could take such objections to the sale, 
which took place in their grandEather’s 
lifetime, as they \vould be entitled to do 
under customary law in the case of a 
private alienation by their grandfather, 
but it seems to us that they could not 
take the objection merely that the land 
was ancesti'al and that the sale should 
be set aside on that ground; for the sale 
was effected in the lifetime of their 
grandfather and could not be attacked 
merely on the ground that the property 
was ancestral but only on the grounds 
already stated. It is not necessary in 
the present case to decide as to whether 
attachment in the grandfather’s lifetime 
was sufficient to create such a charge as 
was held to be created by their Lordships 
of the Privy Council in 5 Gal 148,^ but it 
is quite clear that where attachment and 
sale have taken place the only objections 
of the reversioners are those open to them 
in an ordinary suit against a private 
alienation of the last holder of the pro¬ 
perty in addition, of course, to the objec¬ 
tions which can be raised under the Civil 
Procedure Code. 

For the reasons given we accept these 
appeals, set aside the decisions of the 
single Judge and confirm the sale in toto. 
The decree-holders will have their costs 
throughout against the grandsons. 

B.d./r.k. Appeals allowed. 
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Skemp, J. 

A. F, G. Price — Convict — Petitioner. 

V. 

Eniperoi — Opposite Party. 

Criminal Revn. No. 1526 of 1935, Deci¬ 
ded on 11th January 1936, from order of 
Sess. Judge, Lahore, D/- 16th October 
1935. 

(a) Bankers’ Books Evidence Act (1891)— 
‘Evidence.’ 

* 

‘Evidence’ in the Act has same meaning as 
defined in the Evidence Act. [P 162 0 1] 
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(b) Bankers’ Books Evidence Act (1891), 
S. 2 (4) — Proceedings before police officer 
during investigation are not ‘legal proceed* 
tngs’—Police officer investigating into charge 
against customer of Bank is entitled to 
inspection of his accounts in Bank under 

S. 94, Criminal P. C. 

The statements before a police officer during in¬ 
vestigation lack many of the characteristics of 
evidence, and as evidence is not given before a 
police officer, proceedings before a police officer 
during an investigation of a charge are not legal 
proceedings as defined in the Act. [P 162 C 2] 
Where a police officer investigating a charge 
under S. 120, Penal Code, against a customer of 
th^ Bank asks for inspection of his accounts in 
the Bank he is entitled to such inspection as the 
proceedings before him during investigation are 
laot ‘legal proceedings’ within the meaning of S. 5 
of the Act. CP lf>l 13 

(c) Criminal P. C. (1898). S. 4 (l)-Interpre- 
tation—‘Collection of evidence conducted by 
police officer’—Meaning of. 

The expression 'collection of evidence conducted 
’oy a police officer’ in S. 4 (1) of the Code is a short 
way of saying ‘collection of material to be used 
as evidence conducted by a police officer,’ inas¬ 
much as the expression ‘giving or taking evi¬ 
dence’ is nowhere used in the Code in reference 
fco police officers. [P 162 C 1] 

Sleem and M. A. Majid—tov Petitioner. 

Dixvan Ram Lai —for the Crown. 

Order.—A police officer investigating a 
-charge under S. 420, I. P. C., against a 
•customer of the Imperial Bank of India, 
Lahore Branch, approached Mr. Price, 
Accountant of that Bank, and asked to 
inspect the accounts of the Bank in so far 
as they concerned that customer. Mr. 
Price refused to show the accounts, rely¬ 
ing on S. 5, Bankers’ Books Evidence Act. 
There was some correspondence between 
the police and Mr. Price who asked for 
'the order of a Court or a Judge. Ulti¬ 
mately the police officer in question, the 
■officer in charge of the police lines, 
Lahore, served a formal order under S. 94, 
•Criminal P. C., on Mr. Price to produce 
the books required at the civil lines police 
•station. The order was not complied 
with. Mr. Price was prosecuted under 
S. 175, I. P. C., found guilty and action 
taken under S. 562 (l-A), Criminal P. C. 
The City Magistrate, who tried the case, 
and the learned Sessions Judge, Lahore, 
ibefore whom the matter was brought on 
appeal, both took the view that S. 5, 
'Bankers’ Books Evidence Act does not 
prevent the police from inspection of the 
'books of the Bank even without the order 
'of a Court, for reasons with which I am 
in agreement, but which, as this is under¬ 
stood to be a test case, I will re. state in 
1937 L/21 i 22 


my own words. S. 5, Bankers’ Books Evi¬ 
dence Act, runs as follows : 

No officer of a Bank shall in any legal proceed¬ 
ing to which the Bank is not a party be compel¬ 
lable to produce any Banker’s book the contents 
of which can be proved under this Act, or to 
appear as a witness to prove the matters, transac¬ 
tions and accounts therein recorded, unless by 
order of the Court or a Judge made for special 
c.ause. 

‘Legal proceeding' is defined in S. 2 (4) 
of the Act : 

‘Legal proceeding’ means any proceeding or en¬ 
quiry in which evidence is or may be given and 
includes an arbitration. 

Thus the test is whether the police in¬ 
vestigation was a proceeding or enquiry 
in which evidence was to be given. Evi¬ 
dence is defined in the Evidence Act, S. 3, 
as follows : 

Evidence means and includes; (1) All statements 
which the Court permits cr requires to be made 
before it by witnesses, in relation to matters of 
fact under enquiry : such statements are called 
oral evidence ; (2) all documents produced for the 
inspection of the Court : such documents are 
called documentary evidence. 

The lower Courts found that ‘evidence’ 
in the definition of ‘legal proceeding’ in 
the Bankers’ Books Evidence Act, means 
evidence as defined in the Evidence Act, and 
Mr. Sleera for the Bank admits that if this 
is so the case is at an end; but in the 
course of an ingenious and able argument 
he suggested that evidence in the Bankers’ 
Books Evidence Act has a wider signi- 
ficance and should be taken in its dic¬ 
tionary sense. There are two main points 
in support of this: (l) ‘Legal proceeding’ in 
the Bankers’ Book Evidence Act, includes 
an arbitration while the Evidence Act does 
not apply to proceedings before an arbi¬ 
trator (S. 1 of that Act). ( 2 ) S. 4 (l), Crimi¬ 
nal P. 0., defines investigation’ and says: 

‘Investigation’includes all the proceedings under 
this Code for the collection of evidence conducted 
by a police officer or by any person (other than a 
Magistrate) who is authorized by a Magistrate in 
this behalf. 

As to the first point, the Evidence Act 
excludes proceedings before an arbitrator, 
because the arbitrator may be a person 
without legal training, and it is considered 
desirable that statements before an arbi¬ 
trator need not be subject to the law of 
Evidence. On the other hand the objections 
to the production of Bankers’ Books before 
a Court apply equally to their production 
in arbitration proceedings. This is the 
explanation of the difference on this point 
between the Evidence Act and the Bankers’ 
Books Evidence Act, and no inference can 
be drawn as to the meaning of ‘evidence. 
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With reference to S. 4 (l). Criminal _P. C., 
the expression is collection of evidence 
conducted by a police-officer;” whereas in 
the very next sub.s. “judicial proceeding 
includes any proceeding in the course of 
which evidence is or may be legally taken 
on oath. I think ‘collection of evidence 
conducted by a police officer’ is a short 
Iway of saying collection of material to be 
used as evidence conducted by a police 
ofiicer. The expression "giving or taking 
evidence” is nowhere used in reference to 
police officers. 

Finally IMr. Sleem referred to the docu. 
raentary meaning of evidence. Reference 
was made to Murray’s New Oxford Dic¬ 
tionary and it was found that various 
meanings of evidence are given including 
the legal meaning. I think it is the legal 
meaning which must be adopted. Other¬ 
wise how is one to draw a line and exclude 
evidence in a theological or scientific sense? 
The learned Government Advocate argued 
the case for the Crown very ably. His 
argument is that the preamble of the Evi¬ 
dence Act 1 of 1872, is: “Where it is 
expedient to consolidate, define and amend 
the law of Evidence.” The preamble of 
the Bankers’ Books Evidence Act, 18 of 
1891 is “Whereas it is expedient to amend 
the Law of Evidence with respect to 
Bankers’ Books.” Therefore it is clear 
that the word “evidence" must be used in 
the Bankers’ Books Evidence Act with the 
same meaning as in the Evidence Act. The 
preamble of the Code of Criminal Proce¬ 
dure, Act 5 of 1898, is “Whereas it is ex- 
pedient to consolidate and amend the law 
relating to Criminal Procedure.” It was 
then, subsequent to the date of 18 of 1891, 
the intention of the legislature to take 
stock of the whole existing law of Criminal 
Procedure, to certify and amend it. Never¬ 
theless the Legislature enacted S. 94 in the 
following terms: 

(1) Whenever any Court, or, in any place be* 
yond tho limits of the towns of Calcutta and 
Bombay, any officer in charge of a police station, 
considers that the production of any document or 
other thing is necessary or desirable for the pur* 
poses of any investigation, inquiry, trial or other 
proceeding under this Code by or before such 
Court or officer, such Court may issue a summons, 
or such officer a written order, to the person in 
whose possession or power such document or thing 
is believed to be requiring him to attend and pro* 
duce it. or to produce it at the time and place 
stated in the summons or order. (2) Any person 
required under this section merely to produce a 
document or other thing shall be deemed to have 
complied with the requisition, if he causes such 
document or thing to be produced instead of at* 
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tending personally to produce the same. (3) Noth¬ 
ing in this section shall be deemed to aflect the 
Evidence Act, 1872, Ss. 123 and 124, or to apply 
to a letter, postcard, telegram or other document 
or any parcel or thing in the custody of the postal 
or telegraph authorities. 

He draws particular attention to sub- 
s. (3) and urges that if the Legislature had 
intended to exempt Bankers’ books from 
production before the police, they could 
have done so as well as the postal articles. 
With this argument I am^ in agreement. 
Thus I am of opinion that ‘evidence’ in the 
Bankers’ Books Evidence Act hasthesapae 
meaning as in the Evidence Act, and that 
as evidence is not given before a police| 
officer, proceedings before him are not a 
'legal proceeding’ as defined in that Act. In 
fact statements made by persons during 
investigation to a police officer are not 
made on oath; they need not be signed; 
they need not be made in the presence of 
the accused; and they are not subject to 
cross-examination; i. e., they lack many of 
the characteristics of evidence. They can 
only be used as evidence within narrowly 
restricted limits. This is sufficient to dis¬ 
pose of the matter; but I wish to refer to 
one or two other matters which arose in 
the course of arguments, (l) It was said 
that the Bank owes a fiduciary duty to its 
customers not to disclose their affairs or 
accounts. No doubt this is so, but this 
duty is no answer to an express provision 
of a statute. (2) It was also said that it 
would be a matter of great inconvenience- 
to take the books of the Bank to a police- 
station. This is true, but inconvenience 
also is no answer to an express provision 
of a statute. Further in this case all that 
the police officer originally wished to do 
was to see the books of the Bank at the 
Bank and this would be the normal and 
proper procedure unless the books them¬ 
selves were required for special reasons. I 
reject this revision. 

W.D./a.L. Application rejected. 
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Tek Chand. J. 

Kishan Singh —Plaintiff—Petitioner, 

V. 

Sardar Ali and another —Defendants— 
—Opposite Parties. 

Civil Eevn. No. i78 of 1936, Decided on- 
5th June 1936, from decree of Judge^ 
Sm. C. Court, Sialkot, D/- 10th December 
1935. 
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Limitation—Acknowledgment of liability— 
“Period prescribed” means period prescribed 
in Schedule read with S. 4, Limitation Act. 

An acknowledgment of liability to be valid and 
effective under S. 19, Limitation Act, need not be 
made within the period prescribed in the Schedule 
but can be made within the period prescribed by 
law,i. e., within the period prescribed by Sche¬ 
dule read with S. 4, Limitation Act \ 19 I C 
820\ AIR 1930 hah 978; AIR 1928 Nag 102; 
A I R1927 A11114 and 4 1 B 1927A11577, Foil.; 
26 Bom 782; AIR 1928 Bom 319 and AIR 
1931 Cal 785, Dissent.; AIR 1935 P C 85, Dist¬ 
ing. [P 163 C 2] 

Anant Bam Khosla and Muhammad 
Din Jan for Anant Bam Khosla — for 
Petitioner. 

Muhammad Amin —for Opposite Par¬ 
ties. 

Order. —On 24th September 1929, the 
defendants executed a bond for Rupees 
143-4-0 in favour of the plaintiff. On 
19th June 1930, the defendants repaid 
R. 80. On the back of the bond this pay¬ 
ment was entered, but the entry was not 
signed or thumb-marked by any of the 
defendants. On 25th September 1932 
another sum of Rs. 34 was paid, and an entry 
to this effect was made on the back of the 
bond and was thumb-marked by both the 
defendants. On 9th October 1935, (the 
first day of the re-opening of the Courts after 
the vacation) the plaintiff instituted the 
present suit for recovery of the balance due 
on foot of the bond. .The defendants 
pleaded that the suit was barred by limi¬ 
tation. The plaintiff’s counsel admitted 
that the entry as to the payment of 
Rs. 80, dated 19th June 1930, was not an 
acknowledgment within S. 19, Limitation 
Act, and, therefore, could not save time. 
He, however, urged that the entry as to 
the second payment of Rs. 34, dated 25th 
September 1932, which was duly thumb- 
marked by the defendants, extended limi¬ 
tation under S. 19. It was admitted that 
this entry was made one day beyond the 
period of three years from the date of the 
bond, but it was pointed out that that 
period expired during the month of Sep¬ 
tember, when the civil Courts were closed 
for the vacation and the acknowledgment 
had been made before the date on which 
the Courts re-opened. 

It was, therefore, contended that it was 
a valid acknowledgment within S. 19 of 
the Act, and gave another period of three 
years, in which the plaintiff could sue to 
recover the amount due. The trial Court 
repelled this contention and dismissed the 
suit as time-barred. S. 19 of Limitation 


Act, so far as it is relevant to the point 
involved, runs as follows : 

Where before the expiration of the period pres¬ 
cribed for a suit.in respect of any pro¬ 

perty or right, an acknowledgment of liability in 
respect of such property or right has been made in 
writing signed by the party. 

It will be noticed that S. 19 does not 
say in so many words that the acknow- 
ledgment of liability should be before the 
expiration of the period prescribed for a 
suit in the Schedule. It merely says the 
**period prescribed” for the suit. The 
question for consideration is whether these 
words mean the “period prescribed in the 
Schedule alone or the period prescribed by 
law”. The matter has been considered 
in several rulings of the High Courts, and 
there appears to be a conflict of opinion 
on the point. In 49 All 726,^ it was held 
that the expression “period prescribed” 
should not be limited to the period pres¬ 
cribed in the Schedule alone, but that 
expression means the period prescribed by 
law, i. e., the period prescribed by the 
whole body of the Limitation Act; in 
other words, the period prescribed by the 
Schedule read with S. 4. The same view 
was taken by Beaman, J. of the Bombay 
High Court in 15 Bom L R 348.^ The 
learned Judge observed that S. 3, Limita¬ 
tion Act, advisedly makes the whole of 
Sch. 1 applicable subject to the provisions 
of Ss. 4 bo 25, and S. 4 provides that where 
the period prescribed in Sch. 1 ends on a 
day on which the Court is closed, the suit 
shall be still within time if it is filed on 
the first day thereafter on which the 
Court re-opened. The combined effect of 
these sections is to extend the period pre¬ 
scribed in Sch. 1 in the special circum¬ 
stances contemplated in S. 4. 

In 129 I C 125,^ Jai Lai, J., sitting in 
Single Bench, after an independent exa¬ 
mination of the question reached the same 
conclusion. He held that the “period 
prescribed for the suit”, referred to in 
S. 19 is nob necessarily limited to the 
period prescribed in the Schedule to the 
Limitation Act, but means the period with¬ 
in which a suit could be instituted. The 
Nagpur Judicial Commissioner in A I R 
1928 Nag 192,* has followed the Allaha- 

1. Abdul Ghani v. Chiranji Lai, AIR 1927 All 

577=102 I 0 111=49 All 726=25 A L J 589. 

2. Visram Vasudeo Thakoor v. Tabaji Balaji 

Wagh, (1913) 15 Bom L R 348=19 I 0 820. 

3. Buta Singh v. Bhan Singh, AIR 1930 Lah 

978=129 I C 125. 

4. Jhanaklal v. Gulab Chand, AIR 1928 Nag 

192=110 I 0 76=24 N L R 83=11 N L J 87. 
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had ruling. There are obaervafcions in_ 49 
All 67.’ which also support the same view. 
A contrary view, however, has been taken 
in 26 Bom 782*’ which was followed in 52 
Bom 521/ and 58 Cal 1148." where it has 
been laid down that an acknowledgment 
of liability to be valid and effective under 
S. 19, must be made before the expiration 
of the period prescribed in the Schedule 
and that special provisions made applicable 
to suit under S. 4 cannot be made appli¬ 
cable to acknowledgments. After con- 
sidering the arguments for both sides, 

I see no reason to put a narrow interpre- 
tation upon the words “period prescribed” 
and with all respect, express my respect¬ 
ful agreement with the view taken in the 
former set of rulings. The reasons given by 
Beaman, J. of the Bombay High Court 
and byMukerji, J. of the Allahabad Court 
seem to me unanswerable, and I see no 
reason to differ from the conclusion reach¬ 
ed by Jai Lai, J. in the case cited above. 

Mr. Muhammad Amin referred me to 
57 All 242,^ but I do not see anything in 
that case which has a bearing^ on the 
point before me. No question of interpre. 
tation of S. 19, Limitation Act, arose in 
that case. There the appellant sought to 
exclude a certain period under S. 14. On 
the facts proved, their Lordships accepted 
the contention and excluded that period. 
It was found, however, that even after the 
exclusion of that period under S. 14, time 
expired on a date which did not fall with¬ 
in the Court vacation. Consequently, the 
plaintiffs were held not entitled to the 
benefit of S. 4. The case does not assist 
the respondents. Indeed, the observations 
at p. 248 of their Lordships’ judgment 
which, so far as they go, appear to support 
the plaintiff’s contention. I accordingly 
hold that the suit was within time and 
was wrongly dismissed. I accept the peti¬ 
tion for revision, set aside the judgment 
and decree of the Court below, and pass a 
decree for the sum claimed in favour of 

5. Shco Parbab Singh v. Tajammal Husain. 
air 1927 All 114=93 I C 1005=49 All 
67=24 A L J 1039. 

6 . Bai Hemkore v. Masamally, (1902) 26 Bom 
782=4 Bom L R 608. 

7. Maganlal Harjibhai v. Amichand Gulabji, 
air 1928 Bom 319=112 I C 24=52 Bom 
521=30 Bom L R 733. 

8 . Anisuddin Ahmad v. Kalipada Rai Chau* 
dhury, AIR 1931 Cal 785=134 I C 1132=58 
Cal 1148=35 C W N 370. 

9. Maqbul Ahmad v. Partab Narain Singh, AIR 

1935 P C 85=155 I C 205=62 I A 80=57 
All 242 (P C). 
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the plaintiff against the defendant with 
costs in both Courts. 

b.D./r.k. Eevision allowed. 


A. I. R. 1937 Lahore 164 

Addison and Abdtjl Rashid, JJ. 

Ilari Chand and anothe) —Plaintiffs— 
Petitioners. 

v. 

Dina Nath — Defendant — Opposite 
Party. 

Civil Revn. No. 758 of 1935, Decided on 
15th April 1936, from Sub-Judge, 4th 
Class, Amritsar, D/- 11th July 1935. 

Abatement—Preliminary and final decree 
—Preliminary decree determining right of 
action—Final decree is matter of procedure 
—Plaintiff dying after preliminary decree— 
Representative applying to be brought on re¬ 
cord after three months of death of decree- 
holder—Provisions of O. 22, Rr. 3 and 4, Civil 
P. C. have no application to such case. 

"Action” means "right o£ action” and the right 
of action is determined at the time of the passing 
of the preliminary decree in a mortgage suit a.nd 
the final decree is only by way of working 
out in detail the principles laid down and deter¬ 
mined in the preliminary decree. The provisions 
of Rr. 3 and 4 of 0. 22, Civil P. C., therefore, 
have no applicability to a case where the plaintiff 
dies after securing a preliminary mortgage decree 
and before the passing of the final decree in a 
mortgage suit and his representatives apply to be 
brought on record after three months of the plain¬ 
tiff’s death : AIR 1928 Mad 914 (P B)\ A I R 
1924 P .C 198\ AIR 1929 Gal 430\ AIR 1933 
Rang 318; A I R 1929 Nag 142 (P B) and A I R 
1927 Oudh 561, Foil.; AIR 1930 All 779 and 

air 1926 Sind 20, Dissent. 

[P 165 0 2 ; P166C2] 

A 7 nar Nath C/iopra—for Petitioners. 

Jhanda Singh—lot Opposite Party. 

Order of Reference. 

Jai Lai, J.—A preliminary decree for 
sale of mortgaged property was passed in 
favour of Gian Chand, but before a final 
decree could be passed Gian Chand died and 
his legal representative was not brought on 
the record for about nine months after his 
death. The question involved in this peti¬ 
tion for revision is whether the legal 
representative of Gian Chand should have 
been brought on the record within the 
time prescribed for substituting legal re¬ 
presentatives under 0. 22, Rr. 3 and 4, or 
whether these rules have no application to 
cases where the plaintiff dies after the 
preliminary decree. The decision of this 
question will probably depend upon whe¬ 
ther the proceedings after the preliminary 
decree till the passing of the final decree 
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are a continuation of the suit. It is con¬ 
tended on behalf of the petitioner that 
they are not and that an application for 
bringing on record the legal representative 
of a deceased plaintiff in such a case is 
governed by Art. 181, Limitation Act, and 
that 0. 22 has no application to such 
cases. 

The cases discussed before me are those 
mentioned in the judgment of the learned 
Subordinate Judge. It appears from them 
that there is a sharp conflict of opinion 
between the various High Courts. The 
Allahabad High Court supports the view 
of the learned Subordinate Judge while the 
majority of the other High Courts have 
taken the opposite view. No case fully 
applicable to the facts of the present case 
decided by this Court has been cited at the 
Bar. I consider that, under the circum- 
stances, it is desirable that there should be 
a more authoritative pronouncement on this 
subject by this Court. I accordingly send 
this case to a Division Bench for decision. I 
may note here that no objection has been 
raised to the substitution of the legal re- 
presentatives of Bhagat Earn, petitioner, 
who had applied to be substituted in place 
of Gian Chand and who also has in the 
meantime died. 

Order of Division Bench 

Abdal Rashid, J. — On 10th May 1932, 
a preliminary mortgage decree was passed 
in favour of Gian Chand, but before a final 
decree could be passed Gian Chand died 
and no application to bring his legal re¬ 
presentatives on the record was made for 
about 14 months after his death. On 9th 
January 1935, an application was made 
by Bhagat Earn to the effect that he was 
the adopted son of Gian Chand, and that 
his name may be brought on the record as 
the legal representative of the deceased 
plaintiff. This application was opposed 
by the defendant. One of the objections 
of the defendant was that as no applica¬ 
tion had been made by the legal repre¬ 
sentative of Gian Chand, deceased, within a 
period cf three months the suit had abated. 
The learned Subordinate Judge held that 
as no application under 0. 22, E. 3, Civil 
P. C., was filed within the prescribed 
period by any of the legal representatives 
of Gian Chand the suit had abated. Against 
this decision Bhagat Earn has preferred a 
petition for revision to this Court. 

The main contention urged on behalf of 
the petitioner was that Er. 3 and 4 of 0. 22 
have no application to cases where the 


planitiff dies after a preliminary decree in 
a mortgage suit has been passed in bis 
favour, and that an application for bring¬ 
ing on the record the legal representative 
of a deceased plaintiff in such a case is 
governed by Art. 181, Limitation Act. 
Eeliance was placed in this connection on 
a ruling of their Lordships of the Privy 
Council reported as 4 Pat 61.^ In the 
case referred to above the High Court on 
appeal had made an order by consent for 
partition in certain terms and had remitted 
the suit to the Subordinate Judge for dis¬ 
posal under the decree. Upon the plain¬ 
tiff failing to appear on the day appointed 
by the Subordinate Judge for the matter 
to be proceeded with, he made an order 
dismissing the suit under 0.17, E. 2, Civil 
P. C. It was observed by their Lordships 
that after a decree has once been made in 
a suit, the suit cannot be dismissed unless 
the decree is reversed on appeal. The 
parties have, on the making of the decree, 
acquired rights or incurred liabilities which 
are fixed, unless or until the decree is 
varied or set aside. After a decree any 
party can apply to have it enforced. It 
was further held that in dismissing the 
suit under 0. 17, E. 2, Civil P. C., the 
Subordinate Judge passed an order which 
he had no jurisdiction to make and that 
the High Court was, therefore, justified in 
the exercise of its powers of revision 
under S. 115, Civil P. C., in reversing such 
an order. 

A Full Bench of the Madras High Court 
held in 51 Mad 701^ that Er. 3 and 4 of 
0. 22, Civil P. C., do not apply to cases of 
death of parties after the passing of a 
preliminary decree in a mortgage suit. 
It was observed in the judgment that 
“action” means “right of action” and that 
if that is the true way of looking at the 
matter the right of action is determined 
at the time of the passing of the prelimi. 
nary decree in a mortgage suit, and that 
the final decree is only by way of working 
out in detail the principles laid down and 
determined in the preliminary decree. It 
was held in 57 Cal 285^ that no abate- 
ment of the suit takes place when a plain¬ 
tiff dies after the preliminary decree is 

~~ 

1 . Lachmi Narain v. Balmukand, AIR 1924 

P C 198=811 C 747=51 I A 321=4 Pat 61 

(P C). 

2. Perumal Pillai v. Perutnal Chefctv, AIR 

1928 Mad 914=112 I C 116=51 Mad 701= 

55 M L J 253 (F B). 

3. Nazir Ahmed v. Tamizaddi Ahmed, AIR 

1929 Cal 430=122 I C 303=57 Cal 285. 
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passed in a mortgage suit and no applica¬ 
tion for substitution of his heirs is made 
within the time limited by law. O, 22, 
E. 3. Civil r. C., has no application in 
such cases. Eeliance was placed in the 
Calcutta case chiefly on the ruling of their 
Lordships of the Privy Council in 4 Pat 
61.^ It was pointed out that the obser¬ 
vations of their Lordships are applicable 
in principle to a mortgage suit where the 
plaintiff dies after securing a preliminary 
decree in his favour. It was held in 11 
Bang 446^ that where a preliminary 
decree has been passed and no application 
has been made within 90 days from the 
date of the death of a defendant who had 
died after the passing of the preliminary 
decree to bring his legal representatives 
on the record the suit does not abate as 
against the deceased defendant. 0. 22, 
B. 4, Civil P. C., has no application in 
such a case. Similar observations were 

made in A I B 1930 Lah 329,'* A I B_1929 
Nag 142^ and A I B 1927 Oudh 561.' 

A contrary view was expressed by a 
Division Bench of the Allahabad High 
Court in 52 All 910.® It was held in that 
case that a mortgage suit does not termi. 
nate by the passing of a preliminary 
decree but continues till it is finally and 
completely disposed of by the passing of 
the final decree. It was further observed 
that in these circumstances the death of a 
party after the passing of the preliminary 
decree may cause an abatement of the 
suit under 0. 22, B. 4, Civil P. C. The 
Privy Council ruling reported as 4 Pat 61 
was distinguished on the ground that it 
was not absolutely essential in a partition 
suit to pass a preliminary decree before 
passing a final decree, and that it was not 
apparent from the decision of their Lord- 
ships whether they regarded the consent 
decree passed in that case as a prelimi¬ 
nary decree or a final decree. 

« ^ 

With all respect we are of opinion that 
the Allahabad view is not in accordance 
with the law as laid down by their Lord- 


4. Muthiah Chetbiar v. Tha Zan Hla, AIR 1933 

Rang 318=147 I 0 730=11 Rang 446. 

5. Rahim Baksh v. Walaibi Ram, AIR 1930 

Lah 329=122 I C 227. 

6. Bapu V. Gulab Chand, AIR 1929 Nag 142— 
116 I C 657 (P B). 

7. Kalu Ram v. Gaya Din, AIR 1927 Oudh 
661=106 I 0 332=4 OWN 1002. 

8 . Anmol Singh v. Hati Shankarlal, AIR 1930 
All 779=126 I 0 20=1930 A L J 825=52 All 
910. 
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ships of the Privy Council. The case dealt 
with by their Lordships was remitted to 
the Subordinate Judge by the High Court 
so that necessary steps for effecting the 
partition be taken. The compromise decree 
was, therefore, undoubtedly a preliminary 
decree and the partition by metes and 
bounds was to be carried out before a final 
decree could be passed. There is no dis¬ 
tinction in principle between a decree such 
as the one in 4 Pat 61^ and a preliminary 
decree for sale in a mortgage suit. In 
either case a preliminary decree deter¬ 
mines the rights of the parties and the 
subsequent proceedings are merely of a 
subsidiary character. The Sind Court has 
taken the same view as the Allahabad 
High Court in A I B 1926 Sind 20® in res- 
pect of the point involved in the present 
petition. The Privy Council case 4 Pat 61,^ 
has not been referred to in the Sind ruling. 
We are of opinion that the principle of law 
enunciated by their Lordships of the Privy 
Council in 4 Pat 61^ is fully applicable to 
the facts of the present case and that the 
provisions of Br. 3 and 4, O. 22, Civil 
P. C., have no applicability to a case 
where the plaintiff dies after securing a 
preliminary decree and before the passing 
of the final decree in a mortgage suit. We 
respectfully agree with the view expressed 
by the Calcutta, Madras, Rangoon and the 
Lahore High Courts and Nagpur and 
Oudh Courts in this respect, and with all 
respect dissent from the view expressed 
by the Allahabad High Court and the 
Sind Court. 

For the reasons given above we accept 
this petition for revision, set aside the 
order of the trial Court dated 11th July 
1935, to the effect that the suit had 
abated, and remit the case to the learned 
Subordinate Judge with the direction that 
he will proceed to dispose of the applica¬ 
tion presented by Bhagat Ram, appellant, 
in the light of the observations made 
above. Parties will bear their own costs 
in this Court. 

B.D./r.K. Bevision allowed* 


9. Tulsidas v. Ramzan Abdulla, AIR 1926 Sind 
20=89 I 0 238. 
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Agha Haidar, J. 

Miran Bakhsh^ Defendant, Vendee 
Appellant. 

V. 

Mohammad Akram Khan, Plaintiff 
and another, Vendor — Respondents. 

Second Appeal No. 336 of 1936, Decided 
on 5th June 1936, from decree of Dist. 
Judge, Campbellpore, D/- 17th December 
1935. 

(a) Res judicata — Case finally decided 
by appellate Court on one point—Findings 
of lower Court on other points not dealt 
with by superior Court are not res judicata. 

When a suit is 'finally decided’ on a particular 
point by the appellate Court any finding recorded 
by the Courts below which has not been dealt 
with by the Court of appeal would not have the 
binding force of res judicata : 8 Cal 631 ; 24 Cal 
■616 (P C) and AIR 1917 P C 201, Bel. on. 

[P 167 C 2] 

(b) Pre-emption — Custom of pre-emp¬ 
tion established in one town—Custom applies 
to extended town. 

Where the custom of pre-emption prevailed in 
a particular town and the same town expands in 
the ordinary course of things, the custom of pre¬ 
emption would also be enforceable in the extend¬ 
ed boundaries of the original town where the 
custom had prevailed. [P 168 C 1] 

Qabul Ghand and Shamair Ghand — 
lor Appellant. 

Ghulam Mohy^ud-Din Khan and Abdul 
Aziz Khan —for Respondents. 

Judgment.—These are two connected 
appeals arising out of two pre-emption 
■cases. The learned District Judge had 
disposed of the two appeals before him by 
one judgment and I propose to do the 
same. 

On 21st January 1933, Mohar Ghand, 
defendant 1, sold the property in suit to 
Miran Bakhsh, defendant 2. The land in 
suit is situated in “ urban area Urtak,’* 
Tehsil Attock. On 16th January 1934, 
the plaintiff Mohammad Akram Khan 
brought the present suit for pre-emption 
on the ground that he was a joint owner 
and, therefore, had a superior right of pre. 
emption. He further alleged that there 
was a custom of pre-emption prevailing in 
the “ urban area Urtak.” With the ques¬ 
tion of price we are not concerned because 
it is concluded by the concurrent findings 
of fact arrived at by the two Courts below. 
The defendant vendee pleaded that no 
custom of pre-emption prevailed in the 

urban area Urtak” and that the matter 
was concluded by a previous judgment, 


Ex. D-IO, which operated as res judicata. 
The trial Court has held that the plaintiff 
had a superior right because he was a 
joint owner. It further held that no 
custom of pre-emption was proved to exist 
in the area in suit which was urban im¬ 
moveable property. It accordingly dis¬ 
missed the plaintiff's suit. The plaintiff 
went up in appeal. The learned District 
Judge has held that the previous suit bet¬ 
ween the parties did not operate as res 
judicata. He also recorded a finding that 
“ urban area Urtak” was a part of Urtak 
and was not a new sub-division, and as 
the custom of pre-emption admittedly pre¬ 
vailed in Urtak Hazro and Urtak Proper, 
it may be taken to prevail in “urban area 
Urtak” also, which was a part of the same 
sub-division. He accordingly allowed the 
plaintiff’s appeal and decreed the claim. 
The defendant vendee has come up to this 
Court in second appeal. 

Mr. Qabul Chand, the learned Counsel 
for the defendant-appellant, has strongly 
relied upon Ex. D.IO. This is a judgment 
inter partes and no doubt it was held by 
Mehta Lekh Raj, Munsif, First Class, on 
31st March 1919, that the area in dispute 
in that suit was an out-growth of mohalla 
Urtak and was not agricultural land, and, 
therefore, no custom of pre-emption exist¬ 
ed in the locality. The matter, however, 
did not rest there but ultimately came up 
to the High Court in second appeal (No. 
2591 of 1919) which was decided by a 
Division Bench of the Lahore High Court 
on 31st January 1923. The learned 
Judges formulated the following point for 
their determination : 

The question then remains whether the plaintiff 
at the time of the sale, in respect of which he 
claims to pre-empt, was a co-sharer in the un¬ 
divided holding. 

And they came to the conclusion that 
the plaintiff was not such a co-sharer and 
had no such right. On this ground alone 
the plaintiff’s suit was thrown out and 
the question as to whether the custom of 
pre emption prevailed in the locality was 
left open and was not gone into. Now, it 
has been established by a series of deci- 
sions of the High Courts in India and of 
their Lordships of the Privy Council that 
when a suit is “finally decided” on a 
particular point by a superior Court any 
finding recorded by the Courts below, 
which has not been dealt with by the 
Court of appeal would not have the bind¬ 
ing effect of res judicata. If any author!- 
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ties were needed in support of this 
proposition, reference may be made to 
8 Cal 631.‘ 24 Cal 616" and also to 45 Cal 
442.'* The judgment, Ex. D-10, therefore, 
cannot be treated as res judicata in view 
of the final decision of the case by this 
Court. 

It was admitted before the lower appel- 
late Court that the custom of pre-emption 
prevailed in Urtak Hazro and Urtak Pro¬ 
per and it has been held by the learned 
District Judge that the ‘ urban area 
Urtak ” was a part of the same sub-divi¬ 
sion and was, in fact, an expansion of the 
same. This is a finding of fact, which 
in second appeal cannot be challenged. 
Accepting this finding, it follows, as a 
matter of course, that if the custom of 
pre-emption prevailed in a particular 
town and the same town expanded in the 
ordinary course of things, the custom of 
pre-emption would also be enforceable in 
the extended boundaries of the original 
town where the custom had prevailed. 
We know that many towns are extending 
their boundaries from various causes and 
it does not stand to reason that simply 
because those towns have expanded, the 
right of pre-emption would not be avail¬ 
able to people living in the outer fringe of 
the enlarged town and must be confined 
to the older and narrower limits which at 
one time indicated the particular geo¬ 
graphical unit. 

In my opinion, the judgment of the 
learned District Judge, having regard to 
the finding recorded by him, is correct. 
I, therefore, affirm the same and dismiss 
the appeal with costs. It is admitted by 
the parties that this decision would govern 
the decision in the connected appeal 
No. 337 of 1936, which is also dismissed 
with costs. 


B.D./r.K. 


Appeals dismissed. 


1 . Chunder Coomar Mittar v. Sib Sundari 

Dassee, (18S2) 8 Cal 631=11 C L R 22. 

2. Sheosagar Singh v. Sitaram Singh, (1897) 24 
Cal 616=24 I A 50=7 Sar 124 (P C). 

3. Abdullah Asghar Ali Khan v. Ganesh Das, 
AIR 1917 P C 201=42 I 0 959=44 I A 213 
=45 Cal 412 (P C). 
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Bhide, J. 

yiazir Mohammad Khan —Petitioner,. 

V. 

Abdul Ghani —Opposite Party. 

Civil Eevn. Petn. No. 243 of 1936, De¬ 
cided on 1st July 1936, from order of 
Judge, Sm. C. C., Simla, D/- 3rd December 
1935. 

Evidence Act (1872), S. 92—S. 92 does not 
govern decrees—-Decree based on an award 
ambiguous—Court can examine arbitrator to 
interpret decree. 

Section 92, Evidence Act, does not govern decrees;, 
so where a decree based on an award is ambiguous 
in its terms, it is open to the Court to examine the 
arbitrator for interpreting the decree and on the 
basis of his statements direct execution to proceed: 
AIR 1935 Mad 860; AIR 1931 Sind 42 and 
AIR 1934 Lah 181, Bel. on. [P 168 C 21 

Mohsin Shah —for Petitioner. 

Muhammad Munir — for Opposite. 
Party. 

Order.—This is a petition for revision 
of an order of the Small Cause Judge, 
Simla, directing execution of a decree to 
proceed against the petitioner. The 
decree was based on an award, which was 
certainly ambiguous in its terms. The 
learned Judge examined the arbitrator 
and on the basis of his statement directed 
execution to proceed. It is contended on 
behalf of the petitioner that such evidence 
was not admissible for the purpose of 
interpreting the decree, and 10 Cal 1092^ 
is cited as an authority. The learned 
counsel for petitioner relied on S. 92, Evi¬ 
dence Act, but it was held by a Full 
Bench of the Madras Court in 158 I 0 
187,^ that, that section does not govern 
decrees. In AIR 1931 Sind 42,® a simi¬ 
lar view was taken. In A I E 1934 Lah 
181,* evidence was allowed to bo takenj 
for interpreting the intention of a decree. 
Besides, the petitioner never objected to- 
the arbitrator being examined in the 
Court below. I see no reason to interfere 
in revision and dismiss the petition with 
costs. 


P.r./d.S. 


Petition dismissed. 


1. Muddyar Ghind Shaba v, Gobind Chundet 

Guba, (1884) 10 Cal 1092. 

2. Papamma v. Venkayya, AIR 1935 Mad 860 
=158 I C 167=69 M L J 451=58 Mad 994 
(P B). 

3. Hotchand Tolaram v. Premchand, AIR 1931 
Sind 42=1311 C 710=25 SLR 279. 
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Bhide, J. 

Parma Nand —Plaintiff—Appellant. 

V. 

Tharu Lal and others — Defendants — 
Respondents. 

Second Appeal No. 2188 of 1935, Decided 
on 27th Pebruary 1936, from decree of 
Disfc. Judge, Mianwali, D/- 30th August 
1935. 

(a) Civil P. C. (1908), O. 21. Rr. 58 and 63 
— Attachment — Order dismissing objections 
under R. 58 —Subsequent setting aside of 
attachment—Order of dismissal of objections 
also is vacated. 

Where order dismissing objections to attach¬ 
ment under R. 53 has been made and subse¬ 
quently the attachment itself is set aside and the 
property in question is not sold, the order of dis¬ 
missal of objections is vacated and hence the 
failure of the judgment-debtor to institute a suit 
under R. 63 cannot make the order dismissing 
objections final : A I R 1922 Lali 10S‘, AIR 
1931 Lah ?4;AIR 1934 All 267; AIR 1921 
Bom 35 and AIR 1924 Cal 744^ ReL on. 

[P 170 C 1] 

si<(b) Civil P. C. (1908), O. 21, R. 55 — 
Attachment in execution of decree—Rever¬ 
sal of decree and consequent order removing 
attachment — Subsequent decree, after re¬ 
mand, in favour of decree-holder—Original 
attachment cannot revive and alienation bet¬ 
ween removal of original attachment and 
subsequent attachment is not void. 

The object of attachment is to give notice to 
the judgment-debtor and the public about the 
creditor’s claim and to prohibit a private aliena¬ 
tion of the property attached. The prohibition, 
however, operates only against an alienation 
which is contrary to the particular attachment 
and no other. [P 171 C 1] 

An attachment in execution of decree was made 
and money due to the judgment-debtor by A was 
attached. The decree subsequently was reversed 
and consequently an order removing attachment 
was made and case was remanded. After removal 
of attachment A on instructions by the judgment- 
debtor paid the money to B. Subsequently a 
decree was made in decree-holder’s favour after 
remand : 

Held that the attachment did not revive and 
relate back to the date of original attachment and 
the payment of money between the removal of 
original attachment and the subsequent attach¬ 
ment was not void but valid : 9 C W N 601 
(P C); A I R 1926 All 734; 33 Gal 1158 and 
AIR 1922 Mad 176, Disting.; AIR 1918 Oudh 
275 and A I R 1922 Hag 138, Dissent.; AIR 
1934 Lah 395; AIR 1924 Lah 645 and A I R 
2934 All 165, Rel. on. [P 170 0 2; P 171 C 2J 

(c) Civil P. C. (1908), S, 144 — Restitution 
cannot be granted when rights of third party 
intervene, 

Section 144 only permits restitution ‘as far as 
may be’ and does not justify restitution when 
rights of third parties intervene. [P 170 C 2] 


^Yhere after reversal of a decree the attachuieut 
of certain money was removed and the judgment- 
debtor paid the money to A and subsequeuily 
there was a second decree after remand in decree- 
holder’s favour : 

Held : A could not be made to restore money 
paid to him, [P 170 C 2} 

Chiranjiva Lal A'jgancal and "Mela 
Bam —for Appellant. 

Jiivan Lal Kapu )—for Respondents, 

Judgment.—The material facts of the 
case for the purposes of this second 
appeal may be shortly stated as follows ; 
On 2nd April 1928, Neb Raj (defendant 3) 
obtained an ex parte money decree against 
Punnu Lal (defendant 2) and his father 
Ganesh Das, now deceased. Ganesh Das 
who was a contractor had some money 
due by the District Board, Mianwali. 
He assigned the bill on which the money 
was due to him to Tharu Lal (defen¬ 
dant l) by application to the District 
Board, dated 8th April 1928, and the 
Chairman, District Board, ordered accord¬ 
ingly that the cheque on account of the 
bill should be prepared in the name of 
Tharu Lal. In the meantime Punnu Ram 
and Ganesh Das had taken steps to get 
the ex parte decree set aside, but it was 
again confirmed after hearing their objec¬ 
tions on 1st October 1928. On 2nd Jan¬ 
uary 1929, Neb Raj took out execution and 
got the debt due to Ganesh Das by the 
District Board, Mianwali, attached in 
execution. Tharu Lal, to whom the debt 
has been assigned as stated above, raised 
objections under 0. 21, R. 58, but the 
objections were dismissed. In the mean, 
time, Punnu Lal and Ganesh Das had 
gone to the High Court on the revision 
side and got the decree against them set 
aside and the case was remanded for re¬ 
decision on 2nd May 1929. Thereupon 
the learned Subordinate Judge directed the 
execution application of Neb Raj to be 
struck off and refused to continue the 
attachment of the debt pending final 
decision as prayed for by him. On a refer- 
ence from the District Board, the Subordi¬ 
nate Judge intimated that the attachment- 
had been withdrawn and the debt due to 
Ganesh Das was thereon paid to Tharu 
Lal according to his instructions, on 11th 
May 1929. After remand, the case was 
once more decreed in plaintiff’s favour on 
15th Pebruary 1932. 

Neb Raj put in a second application 
for execution on 16th Pebruary 1932, 
and prayed that a sum of Rs.* 396, 
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■which had been paid to Tharu Lal, be 
attached. He alleged that the assignment 
in favour of Tharu Lal was fictitious and 
fraudulent and that no debt was really 
due from Ganesh Das to Tharu Lal. 
Notice was issued to Tharu Lal but he 
failed to appear. The money was then 
treated as a debt due to Ganesh Das and 
auctioned, and was purchased by Parma 
Nand, the present plaintiff for Es. 200 on 
28th July 1932. Parma Nand then insti¬ 
tuted the present suit for recovery of the 
amount from Tharu Lal, defendant. Plain¬ 
tiff’s pleas were : (i) that the assignment 
in favour of Tharu Lal was fraudulent, 
there being no debt due to him by Ganesh 
Das; (ii) that the objections of Tharu Lal 
under 0. 21. E. 58, Civil P. C., having 
been dismissed and he having failed to 
institute a suit to establish his title as 

required by 0. 21, E. 63, Civil P. C., the 
order became final; (iii) that the assign¬ 
ment should be deemed to have been made 
during the pendency of the attachment . 
for although the attachment was once 
removed when the decree was set aside by 
the High Court it revived, when a decree 
was passed once more after remand and 
related hack to the date of the original 
assignment; (iv) that in any case as Tharu 
Lal failed to appear when notice was 
issued to him in the proceedings on the 
second application for execution, he should 
be deemed to have admitted the decree- 
holder’s claim to attach the debt and the 
matter should be held to be res judicata 
constructively; (v) that the suit was time 
barred. The trial Court dismissed the 
suit and the decision was confirmed on 
appeal. The plaintiff has now come up in 
second appeal. 

The learned District Judge has found 
that the assignment of the debt by Ganesh 
Das in favour of Tharu Lal was made for 
a valid consideration and this finding of 
fact is no longer open to question in 
second appeal. The contention that Tharu 
Lal having failed to institute a suit under 
0. 21, R. 63, Civil P. C., the dismissal of 
bis objections has become final has also 
little force. For, there is ample authority 
for the proposition, that the summary order 
of dismissal of objections, is vacated if the 
attachment itself is set aside and the 
property in question is not sold, as it 
happened in the present case: 3Lah 7;^ 

1. Fateh Din v. Qutab Din, AIR 1922 Lah 108 
=?67 I C 543=3 Lah 7. 


A I E 1931 Lah 74;" 56 All 537;" 45 Bom 
561;‘‘ 51 Cal 548,^ etc. 

The next contention that the attach¬ 
ment should be deemed to have revived on 
the passing of the decree after remand 
also does not appear to me to be sound.! 
The learned counsel relied mainly on 48 

I C 386,*^ 65 I C 220,^ AIR 1926 All 734® 
and 27 All 334® in support of this 
contention. I do not think the Privy 
Counsel ruling, 27 All 334,® is of any help 
because in that case no final order had 
been passed at all in the previous execu¬ 
tion proceedings and it was therefore held 
that those proceedings were only revived 
on a subsequent application. AIR 1926 
All 734® is also easily distinguishable as 
the Court had merely consigned the case 
to the record room to suit its convenience 
and the first attachment had not been 
withdrawn at all. The other two oases, 
which are Single Bench rulings of the 
Judicial Commissioners of Oudh and 
Nagpur, lend some support to the learned 
counsel's contention; but with all respect 
for the learned Judge’s views, I must say 
that I see no good reason why the pre¬ 
vious attachment which could not legally 
continue after the reversal of the first 
decree on 2nd May 1929, and was actually 
removed on 6th May 1929 should be 
deemed to have revived and to relate back 
to the date of the original attachment 
when a decree was passed in plaintiff’s 
favour for the second time on 15th Febru¬ 
ary 1932. The learned Judges have relied 
on the provisions of S. 144, Civil P. C., 
by way of analogy, but that section only 
permits restitution as far as may be, 

I do not think it is intended to justify 
restitution when third parties rights 
intervene. For instance, it has been held 

2. Chet Singh v. Gujar Singh, AIR 1931 Lah 

74=131 1 0 225. 

3. Habib Ullah v. Mahmood, AIR 1934 All 267 

=148 I C 676=1934 ALJ 19=56 All 537 

(F B). 

4. Manilal Girdhar v. Nathalal Mahasukhram, 

air 1921 Bom 35=69 I 0 774=46 Bom 

561. 

5. Najim*un*Nissa Bibi v. Nachar-ud-Din Sat- 
, dar, AIR 1924 Cal 744=83 I 0 233=51 Cal 

548=39 0 L J 418. 

6. Parmeshar Din v. Debi Prasad, AIR 1918 

Oudh 276=48 I 0 386=6 0 L J 647. 

7. Bhuria v. Baliram, AIR 1922 Nag 138=65 
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All 698. 
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that when a stranger purchases property 
at an auction sale he does not lose his 
rights merely because the decree is subse¬ 
quently reversed : 26 Cal 734.^® 

I am aware that there are certain 
reported cases in which it has been held 
that the order of attachment revives when 
a suit brought under 0. 21, R. 63, to set 
aside its release succeeds. But the deci- 
sion in these cases (vide 33 Cal 1158^^ 
and 45 Mad 84^^) is clearly based on the 
wording of 0. 21, E. 63, Civil P. C., which 
says that the order under 0. 21, R. 58, 
Civil P. C.. is conclusive subject to the 
result of the suit instituted under that 
rule. If therefore the suit challenging the 
release of attachment succeeds, it is pos¬ 
sible to hold that the order releasing the 
property is ipso facto set aside and conse. 
quently the original attachment revives. 
But there is no provision of this kind 
applicable to the release from attachment 
in the present case. The attachment was 
released in the present case owing to the 
reversal of the decree and the case falls 
therefore under 0. 21, R. 55, which says 
that in such cases the attachment shall 
be deemed to be withdrawn. It will thus 
' appear that even if no order of release 
had been passed this result would auto¬ 
matically have followed. In the present 
instance not only a specific order was 
passed, but the money was paid to Tharu 
Lal after reference to the Court. The 
parties concerned were thus led to think 
by the Court itself, that the payment to 
’Tharu Lal was valid and open to no legal 
objection. To hold that the first attach¬ 
ment revived on the revival of the decree 
is not only not supported by any distinct 
provision of law, but would in the circum. 
stances of this case be obviously inequitable 
and prejudicial to the rights of innocent 
third parties. The object of attachment 
is to give notice to the judgment-debtor 
and the public about the creditor’s claim 
and to prohibit a private alienation of the 
property attached. The prohibition how¬ 
ever operates only against an alienation 
which is contrary to the particular attach¬ 
ment and no other : vide S. 64, Civil P. C, 
In the present case, when the first attach- 

10. Mukhode Daasi v. Gopal Chandra Dutfca 

(1899) 26 Cal 734. 

11. Earn Chandra v. Mudeshwar Singh, (1906) 33 

Cal 1158=10 C W N 978. 

12. Anthaiya Hegado v. Manjaiya Shetty, AIR 

1922 Mad 176=69 I C 642=45 Mad 84=41 

ML J 393. 


ment was removed there was no bar left 
to any alienation until the second attach, 
ment took place. It may be noticed in 
this connexion that when execution pro¬ 
ceedings commenced for the second time, 
the decree-holder himself asked for a fresh 
attachment and not merely for the revival 
of any old attachment. As the old attach¬ 
ment had been removed, this was obviously 
the only course open to him. 

It has been held with reference to 0. 21, 
R. 57, Civil P. C., that when the previous 
attachment closes, no fresh sale can take 
place without a fresh attachment and that 
an alienation between the cessation of the 
first attachment and the effecting of the 
second, is not void: see AIR 1934 Lah 
395^^ and AIR 1924 Lah645.^* The same 
principle would in my opinion apply to the 
cessation of attachment under O. 21. R. 55, 
Civil P. C. The learned counsel of the 
appellant urged that the wording used in 
0. 21, R. 55, is that the attachment shall 
be deemed to be withdrawn,’ while in 
0. 21, R. 57, the wording is *that the 
attachment shall cease.’ I do not think this 
difference in wording is of significance so 
far as the point under consideration is con. 
cerned. In A I R 1934 All 165,property 
had been attached before judgment but as 
a result of the dismissal of the suit the 
attachment ceased. On appeal, the suit 
was decreed, but it was held that this had 
not the effect of reviving the old attach, 
ment. The present case appears to stand 
on the same footing. For all the reasons 
stated above, I hold that the first attach, 
ment did not revive in the circumstances 
of this case, and the payment made by 
the District Board to Tharu Lal, defen¬ 
dant 1, was valid. 

The next point for consideration is 
whether the matter can be looked upon 
as res judicata owing to Tharu Lai’s 
failure to appear and object in the course 
of the second execution proceedings which 
were commenced on 16th February 1932. 
The learned counsel relies mainly on the 
provisions of 0. 21, R. 63.A as framed by 
this Court. The learned District Judge 
has remarked that this rule came into 
force only after the present suit was 
lodged. The learned counsel points out 

13. Daim Shah v. Vir Bhan, AIR 1934 Lah 395 

=150 I C 1053=36 P L R 241. 

14. Lakhpat Rai v. Mayya Mai, AIR 1924 Lah 

645=75 10 824. 

15. Dulat Singh v. Ram Chander, AIR 1934 All 

165=147 I 0 509=1933 A L J 1501. 
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that this is not correct and that, as a 
matter of fact, the rule came into force on 
5th May 1932. Notice ^Yas however ad¬ 
mittedly issued to Tharu Lai before this 
date and not with reference to this rule. 
Under the circumstances, I do not see how 
this rule can help the appellant at all. It 
was next urged that the matter should be 
held to be constructively res judicata. But 
Expln. 6. S. 11, Civil P. C.,^ cannot apply 
as there was no ‘former suit’ within the 
meaning of that section. On the above 
findings, it is unnecessary to consider the 
question of limitation. For, if there was 
a valid payment to Tharu Lai as held 
above, the plaintiff cannot recover the 
amount from him. However even if it 
is supposed that the payment was not 
valid, it seems to me that the cause of 
action accrued when the payment was 
made on 11th May 1929,^ The plaintiff 
could only purchase the right, title and 
interest of the judgment.debtor at the 
auction sale. According to the plaintiff’s 
case, the money was illegally paid to 
Tharu Lai on the above date and hence 
must I think be looked upon as a debt, 
which became due to the judgment- 
debtor from the above date.^^ Art. 62 ap¬ 
pears to be applicable as the “money must 
be considered to have been received by 
Tharu Lai on behalf of the judgment-deb¬ 
tor.” The claim was therefore time-barred 
even at the date of auction. I do not 
think this could be properly treated as a 
case of money lying in trust with defen¬ 
dant 1, on behalf of Ganesh Dass. I dis¬ 
miss the appeal with costs. 

D.S./r.K. Appeal dismissed. 
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SPECIAL BENCH 

Jai Lal, Monroe and Abdel 

Eashid, JJ. 

Messrs. Miliar Chand-Lakhmi Das 
Assessees—Petitioners. 

v. 

Commissioner of Income-tax, Lahore 
Opposite Party. 

Civil Ref. No. 11 of 1936, Decided on 
23rd November 1936, from Commissioner 
of Income-tax, Punjab, N, W, F. and 
Delhi Provinces, D/- 18th March 1936. 

^ Income*tax Act (1922), S. 25-A and 26— 
Applicabilily—Joint Hindu family—Disrup¬ 
tion and consequent partition—S. 25* A applies 
when there is no continuance of business of 


family on contractual basis—S. 26 applies 
when the business is continued on contrac¬ 
tual basis—In latter case shares of parties 
are not to be included in assessment on 
family. 


S. 25-A covers a case of joint Hindu family in 
which there has been a disruption and consequent 
partition but no continuance of the business either 
by the members of the joint Hindu family on 
contractual basis or by some of them alone or 
jointly with others or even by strangers. Where 
the business has been discontinued S. 25-A will 
apply but where it is continued S. 26 will apply. 
In cases under S. 26 the shares of partners are 
not to be included in the assessment on the 
family i A I R 1935 Lah 275, Bel, on, 

[P172C2;P 174 0 1,21 

Kirva Bam Bajaj —for Petitioners. 


Jagan Nath Aggarwal and S. M. Sikri 
— for Opposite Party. 

Order. —Two questions have been re¬ 
ferred to this Court under S. 66 (2), Income- 
Tax Act, by the Commissioner of Income- 
tax, Punjab, North-West Frontier and 
Delhi Provinces. They are : (l) When it 
is found that at the time of assess¬ 
ment the members of a Hindu undivided 
family have changed their natural family 
relationship to a contractual relationship 
or partnership, is that partnership charge¬ 
able under S. 26 in respdct of business 
which was carried on by the family in the 
“previous year” ? (2) If the partnership 

be so chargeable, are the shares of the 
partners to be included in the assessment 
upon the family under S. 25.A (2) ? 
Messrs. Mittar Chand-Lakhmi Das of 
Rawalpindi contested their assessment for 
the year 1935-36 which had been made 
by the Income-tax Officer on the basis 
of their income during the accounting 
period from 13th April 1934 to the 13th 
April 1935. It appears that Mittar Chand 
and his three sons, Lakmi Das, Mangal 
Sain and Chanan Mall, constituted a 
Hindu undivided family and carried on 
business as produce merchants in the 
name of Mittar* Chand Lakhmi Das. 
They also owned a family residential 
house. Their income was assessed to in¬ 
come-tax as on a joint Hindu family. On 
the 7th February 1935 there was disrup¬ 
tion of the joint Hindu family and con¬ 
sequent partition of the co-parcenary 
property. A deed was executed by the 
parties on the 10th March 1935 reciting 
this disruption and partition and on the 
same day a deed of partnership was-^ exe¬ 
cuted whereby the four persons mentioned 
above agreed to continue the business on 
contractual basis with a capital of Rupees 
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15,000 which \Yas deemed to have been 
contributed by each party. It was also 
recited that the family residential house 
had been divided into four portions and 
assigned to each partner separately. On 
these facts the learned Commissioner of 
Income-tax has accepted the contention 
of the assessee that there has been a 
disruption of the joint Hindu family and 
a partition of the family property among 
the various members thereof. 

The contention of the assessee is that it 
should be assumed that from the 7th 
February 1935 a firm has been newly 
constituted within the meaning of S. 26 (l), 
Income-tax Act. The contention raised 
on behalf of the Commissioner is that 
assessment of the income for the year 
1935-36 should be made under S. 25-A (2), 
Income-tax Act, and not under S. 26 as 
claimed by the assessee. 

It is desirable at this stage to read the 
two sections referred to above. S. 25-A is: 

Where, at the time of making an assessment 
under S. 23, it is claimed by or on behalf of any 
member of a Hindu family hitherto assessed as 
undivided that a partition has taken place among 
the members of such family, the Income-tax 
Officer shall make such inquiry thereinto as he 
may think fit, and, if he is satisfied that a separa¬ 
tion of the members of the family has taken 
place and that the joint family property has been 
partitioned among the various members or groups 
of members in definite portions, he shall record an 
order to that effect: 

Provided that no such order shall be recorded 
until notices of the inquiry have been served on 
all the members of the family. 

(2) Where such an order has been passed, the 
Income-tax Officer shall make an assessment of 
the total income received by or on behalf of the 
joint family as such, as if no separation or parti¬ 
tion had taken place, and each member or group 
of members shall in addition to any income-tax 
for which he or it may be separately liable and 
notwithstanding anything contained in sub-sec¬ 
tion (1) of S. 14 be liable for a share of the tax 
on the income so assessed according to the portion 
of the joint family property allotted to him or it; 
and the Income-tax Officer shall make assess¬ 
ments accordingly on the various members and 
groups of members in accordance with the provi¬ 
sions of S. 23 : 

Provided that all the separated members and 
groups of members shall be liable jointly and 
severally for the tax assessed on the total income 
received by or on behalf of the joint family as 
such. 

Section 26 (l) is : 

Where, at the time of making an assessment 
under S. 23, it is found that a change has occurred 
in the constitution of a firm or that a firm has 
been newly constituted, the assessments on the 
firm and on the members thereof shall, subject 
to the provisions of this Act, be made asif the 
firm had been constituted throughout the previous 
year as it is constituted at the time of making the 


assessment, and as if each member had received a 
share of the profits of that year proportionate to 
his interest in the firm at the time of making the 
assessment. 

(2) Where, at the time of making an assessment 
under S. 23, it is found that the person carrying 
on any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeed¬ 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous 
year, and as if he had received the whole of the 
profits for that year. 

Ss. 25.A and 26, in their lu'esent form, 
were enacted in 1928. Previously there 
was no section corresponding to S. 25-A 
but S. 26 read as follows ; 

Where any change occurs in the constitution of 
a firm or where any person has succeeded to anv 
business, profession or vocation, the assessment 
shall be made on the firm as constituted, or on 
the person engaged in the business, profession or 
vocation, as the case may be, at the time of the 
making of the assessment. 

It is conceded at the bar that this sec¬ 
tion as now enacted has merely clarified 
the legal position as it existed previous to 
the amendment in 1928 and that it has 
neither extended nor restricted the scope 
of the provisions of the previous section. 
It is also conceded on behalf of the 
Income-tax Commissioner that but for 
S. 25.A the income in question of the 
assessee would have been assessable under 
S. 26. It is however contended that as 
according to the canons relating to the 
interpretation of statutes a special provi¬ 
sion in a statute excludes the operation of 
the general provision, therefore, S. 26 does 
not govern the present case because it is 
covered by the special section, that is, 
S. 25-A. The argument of the learned 
counsel is that as S. 25-A applies to the 
income of a joint Hindu family which has 
disrupted and partition of the joint family 
property has taken place, therefore that 
section fully covers the present case. But, 
in my opinion, in this case there is a fur. 
ther circumstance which is not contem¬ 
plated in S. 25-A and that is, that the 
members of the joint Hindu family after 
partition have continued the former busi¬ 
ness on a contractual basis, and this addi- 
tional circumstance, in my opinion, brings 
S. 26 into operation. It must be assumed 
that a firm has been newly constituted in 
this case and there it is proposed to assess 
that firm on the basis of the income of 
the person whose business the firm has 
continued. 

Now, I must make it clear that if S. 26 
were to apply merely to a firm which has 
been newly constituted and has not 



174 Lahore Chetan Lal v. Jagat Prasad (Coldstream, J.) 1937 


succeeded to any business which was pre¬ 
viously carried on by another person, then 
legally no assessment can be made on it in 
advance, because there is no accounting 
period the income whereof can be taken 
as a guide for the assessment. In the 
case of an entirely new business started by 
a newly constituted firm, no assessment, 
it is conceded, can be made during the 
first year. It is during the second year 
that an assessment can be made on the 
basis of the income of the first year. 
S. 26, therefore, applies to the case of a busi¬ 
ness which was done during the previous 
year but which has been continued during 
the year of assessment by different per¬ 
sons. Sub.s. (1) applies to firms and sub- 
s. (2) applies to persons and not to 
but the same principle runs through the 
two sub. sections. In my opinion, there¬ 
fore, S. 25-A would cover the case of a 
joint Hindu family in which there has 
been a disruption and consequent partition 
but no continuance of the business either 
by the members of the joint Hindu family 
on contractual basis or by some of them 
alone or jointly with others or even by 
strangers. Where the business has been 
discontinued, S. 25.A will apply; but where 
it is continued S. 26 will apply. 
view is supported by the judgment in Case 

No. 608 of 1934 (8 I T C 380)\ in which 
a Division Bench of this Court took a 
similar view under similar circumstances 
with the exception that in that case the 
disruption of the family had taken place 
after the expiry of the accounting period 
and within the year of assessment, the 
disruption in the present case having 
taken place within the accounting period 
i. e., before the commencement of the 
year of assessment. This, in my opinion, 
makes no difference because S. 26 does 
not make any reference to the time of dis¬ 
ruption. It only takes into account the 

factum of disruption. 

A further ground of distinction, it is 
alleged, is that in the previous case only 
some of the members of the joint Hindu 
family had continued the business on con¬ 
tractual basis while in this case all the 
former members of the family have consti. 
tuted themselves as a firm on contractual 
basis. This again, in my opinion, makes 
no difference because the business which 


was carried on by a joint family is now 
continued by a firm which has been newly 
constituted and the requirements of S. 26 
have been fulfilled. The two facts men¬ 
tioned above therefore are no ground for 
distinguishing this case from the case 
decided by the Division Bench. I would, 
therefore, answer the first question in the 
affirmative and the second in the negative 
and would direct the Commissioner to pay 
the costs of the assessee of this reference 
which I would fix at Rs. 75 and would 
further direct the Commissioner to refund 
the deposit of Rs. 100 to the assessee. 

Monroe, J. —I agree. 

Abdul Rashid, J.— I agree. 

k,b./a.L. Order accordingly. 
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Coldstream, J. 

Chetan LaZ—Judgment-debtor—Appel 


lant. 


V. 


Decree- 


Jagat Prasad and others 
aolders—Respondents. 

Second Appeal No. 1723 of 1935, Decid- 
3 d on 18th February 1936, against decree 
3 f Dist. Judge, Ambala, D/- 22nd May 

1935. „ . . 

Execution-Transfer of decree-Provisions 

of O. 21. R. 5, Civil P.C. not strictly followed 

-Transferee Court’s proceedings are not 
without jurisdiction and do not become nullity 
-Party allowing Court to exercise jurisdic¬ 
tion in wrong way cannot afterwards turn 
round and challenge legality of proceedings. 

There is no provision in the Civil Procedure 
Code justifying the view that if the mode of 
transfer laid down in 0. 21 R. 5 not strictly 
followed, the proceedings of the Court to which 
decree had been transferred must of neces^ty be 
without jurisdiction and become a nullity. Where 
jurisdiction over the subject matter exist^ requir¬ 
ing only to be invoked in the right way, the party, 
who had allowed the Court to exercise it m a 
wtoDS W 3 »y cftDDot ftftorw&rds turn round ftnu 
challenge the legality of the proceeding 
own invitation and negligence : AIB m3 Lah 
AIR 1919 Pat 324 and 22 Cal 764, Not 
foil, ;AIR 1919 Lah27; AIR 1928 P C162; 
Pisani w. AttorneyOeneral, Gibralter, [1874)0 
P C 516 and Ex parte Pratt, (1884) 12 Q B D 
334, Bel, on. [P 175 0 2; P 176 0 1] 

Indar Dev for Ackhru Earn—for Appel¬ 
lant. 


1 Beli Ram & Bros. v. Commissioner of Income- 
tax Punjab. N. W. F. and Delhi Provinces, 
A ^^5 Lah 276=166 I 0 833=8 I T 0 

380. 


Judgment—Jaini Lal and Jagat 
Parshad obtained a decree againet Dhum 
Singh. Lekh Raj and Chetan Lal on 
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16th April 1929, in Deoband in the Saha- 
ranpur District. Jaini Lal applied for the 
decree to be transferred for execution to 
the Court of the Sub.Judge at Jagadhri in 
Ambala District and a certificate of trans¬ 
fer was granted on the same day. Several 
applications for execution were made to 
the Jagadhri Court which resulted in no 
relief. The last application was made on 
31st August 1932, and a warrant was 
issued by the Sub.Judge, Jagadhri, for the 
attachment of a sum deposited by Chetan 
Lal in the Court of the Senior Sub-Judge, 
Ambala. The warrant for some reason or 
other was not executed until 31st July 
1933, when the money was attached. 
Jaini Lal died and on 15th November 1933, 
an application was put in to have his legal 
representatives brought upon the record 
as decree-holders. Notice of this appli- 
cation was served upon Lekh Raj and 
Dhum Singh; Chetan Lal was already be¬ 
fore the Court. The Sub-Judge, Jagadhri, 
struck issues, heard evidence and dismissed 
Chetan Lais petition on 13th March 1934. 
On 24th November 1934, the sum attached 
was paid to the decree-holders, against 
the decision that the decree had not been 
adjusted, alleged by Chetan Lal. Chetan 
Lal lodged an appeal in the Court of 
the District Judge. This appeal was 
dismissed. 

On 6th January 1935, Dhum Singh filed 
an objection in the executing Court alleg¬ 
ing that he had come to know of the 
transfer of the decree to Jagadhri only 
when he was served with the notice in 
connexion with the decree-holders’ appli. 
cation to bring Jaini Lai’s legal repre¬ 
sentatives on the record and that the 
Sub.Judge, Jagadhri, had no jurisdiction to 
proceed with the execution as the decree 
had not been transferred to him through 
the District Judge of Ambala but direct 
by the Deo Band Court. He raised vari¬ 
ous other objections with which, however, 
we are not now concerned. The Sub. 
Judge, Jagadhri, upheld the objection that 
he had no jurisdiction and dismissed the 
application for execution. Against this 
dismissal the decree-holders appealed to 
the District Judge^ of Ambala who accepted 
the appeal and remanded the execution 
application to the Sub.Judge, Jagadhri, 
for disposal according to law. It is against 
this order of remand that the present 
appeal has been instituted. Out of the 
judgment-debtors only Chetan Lal has 
appealed. A preliminary objection has 


been raised by the respondents’ counsel 
that the appeal as framed cannot proceed 
as the judgment-debtor Dhum Singh has 
not been made a party to it. I do not 
however think that the appeal cannot 
proceed without joining Dhum Singh. Its 
acceptance would merely result in this 
that the decree-holders could proceed in 
Jagadhri to execute their decree against 
only Dhum Singh. I overrule this objec¬ 
tion. The counsel for the appellant relies 
upon AIR 1933 Lah 839* ; 49 I C 
374" and 22 Cal 764.^ The Patna ruling^ 
clearly supports bis contention that the 
Sub.Judge, Jagadhri, has no jurisdiction in 
the case, and so does the Calcutta judg. 
ment. The Lahore ruling is that of a 
Single Bench. In that case the Senior 
Sub-Judge of Gurgaon had transferred a 
decree for execution to the Senior Sub- 
Judge of Delhi and the Senior Sub-Judge 
of Delhi had transferred it to the Sub- 
Judge, First Class. The judgment-debtors 
objected to the jurisdiction of the Sub- 
Judge, First Class, and the Sub-Judge 
allowed this objection. The decree-holders 
appealed to this Court and the appeal was 
dismissed by Dalip Singh, J. From hia 
judgment I understand that his decision 
was based on the fact that the Senior 
Subordinate Judge had no power to trans¬ 
fer the decree to the Subordinate Judge, 
First Class, but it is not clear that he 
would have decided the present appeal in 
the same manner : see p. 841, Col. 1 in the 
report. 

In the present case the Subordinate 
Judge at Jagadhri would have had juris¬ 
diction had the decree been transferred to 
him through the District Judge. Ho was- 
not incompetent to deal with the proceed¬ 
ings. Indeed, once the Deo Band Court 
had decided to transfer the decree as 
requested by the decree-holder it was only 
the Subordinate Judge at Jagadhri who 
could have dealt with the case. I do not 
find any provision in the Code of Ciyil 
Procedure justifying the view that if the 
mode of transfer laid down in 0. 21, R. 5, 
is not strictly followed the proceedings of 
the Court to which the decree had been 
transferred must of necessity be without 
jurisdiction and become a nullity. I find 

1. Pearay Lal Debi Sahai v. Nanna Mai Panna 

Lal, AIR 1933 Lah 839=147 I 0 684. 

2. Kunja Behari Singh v Tarapada Mitra, AIR 

1919 Pat 324=49 I 0 374=4 P L J 49. 

3. Debi Dayal Sahu v. Moharaj Singh, (1895) 22 

Gal 764. ' 
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support for this view iu 1 Lah 158.“^ The 
facts there were not exactly as they are 
here hut there is an analogy. _ There is 
good authority for the proposition that 
there is a distinction between elements 
which are essential for the foundation of 
jurisdiction and the mode in which such 
jurisdiction has to be assumed and exer¬ 
cised. ‘S a for instance (1874) 5 P C 516," 
where their Lordships of the Judicial 
Committee observed, that where there is 
jurisdiction over the subject matter but 
aon-c?mpliance with the procedure pres¬ 
cribed as essential for the exorcise of juris¬ 
diction. the defect might be waived. Here, 
lin the present case jurisdiction over the 
subject matter existed requiring only to 
be invoked in the right way, and the 
party, who had allowed the Court toexer. 
cise it iu a wrong way, cannot afterwards 
turn round and challenge the legality of 
the proceedings due to his own invitation 
'and negligence ; vide (1884) 12 Q B D 
334.*' It appears to me that the omission to 
transfer the decree through the Court of 
the District Judge in this case is an irregu¬ 
larity in procedure which could be waived 
tird was waived. 

Another authority which seems to me 
to support my view is the Privy Council 
ruling in 7 Luck 314.^ The facts of that 
case "were that a decree had been trans¬ 
ferred to a Court at Hardoi for execution. 
Upon the death of the judgment-debtor 
that Court after notice ordered the execu¬ 
tion to proceed against one Jang Bahadur. 
Jang Bahadur objected that under S. 50, 
sub-s. (1). Civil P. C., the order could be 
made only by the Court which had made 
the decree. The Subordinate Judge dis¬ 
missed the application on the ground that 
the applicant having made several appli¬ 
cations to the Hardoi Court in the pro¬ 
ceedings had waived the objection. Jang 
Badaduv appealed to the Court of the 
Judicial Commissioner, Oudh, who held 
that the omission to make an application 
to the Court which gave the decree at 
Lucknow was merely an irregularity, and 
that the defect had been waived. Their 
Lordships of the Privy Council held that: 

4 . Krishen Lai v. Jai Lai, AIR 1919 Lah 27= 

52 I C 352=1 Lah 158=95 P L R 1919. 

5. Pisani v. Attorney-General of Gibraltar, (1874) 

5 P C 516=30 L T 729=22 W R 900. 

6 . Ex parte Pratt, (1884) 12 Q B D 334=53 

L 1 Ch 613=50 L T 294=1 Morrell 27. 

7. Jang Bahadur v. Bank of Upper India, Luck¬ 

now, AIR 1928 P C 162=109 I 0 417=55 

I A 227=3 Luck 314 (P C). 
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The Hardoi Court had jurisdiction to deal 
with the matter of the execution transferred to it, 
that the exercise of such jurisdiction as against 
the appellant, though irregular in the first in¬ 
stance, was submitted to for a considerable time 
and that the appellant could not now be allowed 
to object to the exercise of such jurisdiction and it 
would be a gross abuse of procedure if he was 
allowed to do so. 

In the present case the appellant Chetan 
Lai had for long submitted to the juris, 
diction of the Jagadhri Court. As already 
mentioned, he had appealed against the 
order of that Court to the District Judge. 
In that appeal he raised no objection to 
the jurisdiction of the Court at Jagadhri. 
It was incumbent upon him to bring for¬ 
ward his objection if he proposed to rely 
upon it at that time and in my opinion 
this plea is not open to him now : see 
AIR 1935 Lah 200.** Lastly, in this case 
if there was any want of jurisdiction in 
the Jagadhri Court I think it reasonable 
to hold that it was vested in him when 
the District Judge of Ambala having decid¬ 
ed Chetan Lai’s appeal returned the whole 
of the record to the Sub-Judge for pro¬ 
ceeding with the execution of the decree. 
For the reasons I have indicated, I dismiss 
this appeal with costs. I may here note 
that even if the Sub-Judge, Jagadhri, had 
no jurisdiction to proceed with the execu¬ 
tion because the decree had been trans¬ 
ferred to him direct, his proper course 
would have been to address the Court at 
Hardoi and ask for the error to be 
rectified. 

K.B./d.s. Appeal dismissed. 


8 . Prabhu Dayal v. Dewat Ram, AIR 1936 
Lah 200=155 I 0 286=15 Lah869=35 PLR 
429. 
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Jai Lal, J. 

Eobert Cameron Chamarette Appellant. 

V. 

Mrs. Phyllis Ethel Chamarette —Res¬ 
pondent. 

First Appeal No. 171 of 1936, Decided 
on 14th October 1936, from order of Addl. 
Dist. Judge, Lahore, D/- 25th April 1936. 

(a) Divorce Act (1869), 9. 55—Proceeding* 
under—Order of Court after hearing argu¬ 
ments of parties—Appeal from such order is 
competent. 

During tho proceedings under the Divorce Act, 
Court passed an order after hearing the arguments 
of parties. Party affected by order appealed under 
S. 55. The opposite party contended that appeal 
was not competent: 
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Held: that an appeal lay from such order 
Tinder B. 55 of the Act. [P 177 G 2] 

(b) Evidence— Admissibility—Interlocutory 
order admitting evidence to go on record— 
Subsequently Court can hold it as inadmis¬ 
sible. 

Where the Court passed an interlocutory order 
that the evidence was admissible, such an order 
-can legally be varied by the Court, though in 
practice it is not often done. Court therefore can 
hold the evidence as inadmissible which was 
formerly held admissible. [P 178 C 1] 

^ (c) Divorce — Legitimacy—Evidence— 

Neither of the spouses can adduce evidence on 
non-intercourse after marriage to bastardise 
« child born in wedlock. 

In a divorce case where the paternity of the 
infant is in question, neither husband nor wife is 
permitted to give evidence of non-intercourse after 
marriage to bastardise a child born in wedlock: 
Russel v. Russel, {1924) A C 687 and 163 I 0 749, 
Rel. on, [P 178 C 1] 

Partap Singh — for Appellant. 

Norman Ed^mnids — for Eespondent. 

Judgment.—This is an appeal by the 
tiusband against whom a petition has been 
filed by the wife for a decree for judicial 
separation and for orders for the custody 
and maintenance of children and for other 
subsidiary reliefs. It appears that one of 
the pleas of the husband is that two of 
the children for whose custody and main¬ 
tenance the petitioner has prayed for suit¬ 
able order are not his legitimate children. 
The factum of marriage with the petitioner 
is admitted and apparently it is not denied 
that the two children mentioned above 
were born during wedlock. The husband’s 
allegation, on the other hand, is that he 
did not cohabit with his wife at any time 
when the two children could have been 
begotten. Issues were framed and the 
burden of proof of illegitimacy of the two 
•children was placed on the husband. The 
wife produced her evidence as regards the 
issues the burden of which was on her and 
reserved her right of rebuttal. The hus¬ 
band then produced his evidence and went 
into the witness-box in support of his case. 
In the course of his statement he gave 
•evidence that the two children were not 
his. This evidence was objected to, but 
i)h6re is no order of the learned Additional 
District Judge who recorded the evidence 
whether the objection was allowed or dis¬ 
allowed. The evidence, however, was 
recorded. When the husband’s evidence 
'had been recorded an application was 
made on behalf of the wife that the evi¬ 
dence given by the husband concerning 
the illegitimacy of the two children on 
1937 L/23 & 24 


the ground that he did not cohabit with 
his wife at any time when they could 
have been begotten was inadmissible on 
the ground that the husband was not a 
competent witness in the matter. It was 
contended that the Court must decide 
this question of inadmissibility before the 
wife is called upon to produce her evi¬ 
dence. It was indicated that if the evi¬ 
dence of the husband be ruled out as 
inadmissible there would be no occasion 
for the wife to produce evidence ; other- 
wise she would have to produce evidence 
in rebuttal. 

The learned Additional District Judge, 
after hearing arguments, passed an order 
that the evidence was inadmissible on the 
ground stated. At the same time the 
learned Additional District Judge passed 
an order that the proceedings should be 
stayed till the husband had paid certain 
moneys which the Court had directed him 
to pay to the wife during the pendency of 
the proceedings and to give security. The 
husband did not comply with these orders 
and the proceedings remained pending. 
When the wife found that she was suffer¬ 
ing on account of the delay in the disposal 
of the proceedings she applied to the 
Court that the proceedings should go on in 
spite of the non-payment of the moneys 
by the husband. I understand that the 
proceedings are now going on in the Court 
of the Additional District Judge. In the 
meantime this appeal has been presented 
on behalf of the husband attacking the 
order passed by the learned Additional 
District Judge holding his evidence relat¬ 
ing to the illegitimacy of the two children 
to be inadmissible. 

Two preliminary objections are raised 
on behalf of the respondent. The first is 
that no appeal lies. But S. 55, Divorce 
Act is clear on this question. It provides 
that all decrees and orders made by the 
Court in any suit or proceeding under the 
Act shall be enforced and may be appealed 
from in the like manner as the decrees 
and orders of the Court made in the 
exercise of its original civil jurisdiction. 
There may be some orders of a formal 
character against which an appeal would 
not lie, but this is an order which was 
passed by the Court after hearing the 
arguments of the parties, and I am inclined 
to think that this appeal is competent. 

The second objection is that the Court 
having allowed the evidence to go on the 
record was not competent subsequently to 
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jdecide that it was inadmissible. There is 
■no force in this contention. Assuming that 
there was an order by the Court holding 
that the evidence was admissible, it was 
merely an interlocutory order, and such an 
jOrder can legally be varied by the Court 
though in practice it is not often done. 

On the merits, in my opinion, the order 
of the learned Additional District Judge 
is correct. The learned counsel for the 
appellant relies upon a judgment of the 
Bombay High Court, AIR 1924 Bom 
397,^ in which one of the learned 
Judges has held that it is permissible 
for spouses to deny sexual intercourse 
when in fact they are living together and 
to give evidence to that effect. It was 
remarked that such evidence, though ad¬ 
missible in a Divorce Court, may perhaps 
be inadmissible in legitimacy proceedings 
where the paternity of the infants is in 
question. It is to be observed that in 
this case the paternity of the infants is in 
question. This observation of the learned 
Judge was based on 1923 W N 243,^ which 

was”a judgment of the English Court of 
appeal. This judgment however was re¬ 
versed on appeal by the House of Lords in 
(1924) A C 687.^ The majority of their 
Lordships held that neither a husband nor 
a wife is permitted to give evidence of 
non-intercourse after marriage to bastar¬ 
dize a child born in wedlock and that this 
rule applies to proceedings instituted in 
consequence of adultery. It is not neces¬ 
sary to quote in detail from the observa¬ 
tion of their Lordships. This case was 
followed by a Full Bench of the Calcutta 
High Court in 163 I C 749,^ where it was 
observed that the rule stated above ex¬ 
cludes evidence by the husband on the 
point of non-access, and also evidence of 
any facts from which non-access might 
directly be presumed; it was however held 
that the fact of non-access could be proved 
alhinde. In my opinion therefore the order 
of the learned Additional District is cor¬ 
rect and I dismiss this appeal with costs. 

M.d./d.S. Appeal dismissed. 
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Achhru Mal —Decree-holder — AppeU 


Balivant Sindh and another -Judgj. 

ment-debtors—Respondents. 

Letters Patent Appeal No. 122 of 1936^. 
Decided on 12th January 1937, from judg. 
ment of Jai Lai. J., D/- 7th April 1936. 

(a) Civil P. C. (1908). S. 60 (1) (g)-‘Pen- 
sions’ — Meaning of — For finding out the 
meaning of pensions as used in S. 60 (1) (g) 
rcfcrcnc© to Pensions Act is not proper^* 
Assignment of land revenue in lieu of relin¬ 
quishment of sovereign rights and for secur¬ 
ing alliance and goodwill is ‘pensions . 

If an exemption is claimed under 01. (g) of the- 
proviso to sub-8. (1), S. 60, Civil P. 0., it ^ is not 
permissible to refer to the various provisions of 
the Pensions Act to find out the true impest of 
the word ‘pensions’ in the Oivil Procedure Oode* 
The word ‘pensions’ has not been defined in the 
Pensions Act, nor is it a technical term or a term 
of art and this being so it clearly follows that 
the term as employed in the Civil Procedure Code 
has been employed in its etymological sense. The 
' word ‘pensions’ therefore as used in Cl. (g) is 
wide enough to cover all sorts of periodical pay¬ 
ments in whatever shape they are made by the 
Government. [P 179 0 1] 

The ancestors of the jagirdar exercised sovereign 
powers in the locality in which they resided and- 
were granted the right to realiss the land revenue 
in lieu of the relinquishment of the sovereign 
rights. This privilege was conferred upon them 
with a view to retain their alliance or good will 
or to claim their assistance when needed; 

Held : that the assignment of land revenue 
fell within the definition of ‘pensions’: Case laxo 
discussed. [P 179 0 2] 

(b) Interpretation of Statutes—Rules of. 

The first and most elementary rule of construc¬ 
tion is that it is to be assumed that the words 
and phrases of technical legislation are used in 
their technical meaning if they have acquired one, 
and otherwise in their ordinary meaning. 

[P 179 C 1] 

Parkash Chandra and Qabul Ckand — 
for appellant. 

Badri Das, Teh Chand and Dina Nath 
Bhasin —for Respondents. 

Din Mohammad, J. —This is a Letters 
Patent appeal from the judgment of Jai 
Lai, J. in Civil Appeal No. 2100 of 1935. 


1. Hewson v. Hewson, AIR 1924 Bom 397—85 

I 0 774=26 Bom L R 467. 

2. Russel v. Russel, 1923 W N 243. 

3. Russel V. Russel, (1924) A C 687=93 L J (P) 

97=131 L T 482=40 T L R 713=68 S J 682. 

4. Joseph Anthony Sweenney v. Mercy Beatrice 

Sweenney, (1935) 16'^ I C 749=62 Cal 1080= 
39 0 W N 1047 (F B). 


The only question involved in the case was 
whether a jagir that was realised in the 
shape of an assignment of land revenue was 
a pension within Cl. (g) of the proviso to 
sub-s. 1, S. 60, Civil P. C., and thus exempt 
from attachment in execution of a decree 
of a civil Court. The learned Judge came to 
the conclusion that the word ‘iwnsions’ as 
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used in Cl. (g) mentioned above covered 
such jagirs and consequently they ■were 
not liable to attachment in execution of a 
decree of a civil Court. Dissatisfied with 
this judgment the decree-holder has ap¬ 
pealed. 

The main contention raised by counsel 
for the appellant decree-holder is that the 
jagir in question is a patti-dari jagir and 
hence not a pension within the meaning 
of the Pensions Act. He further contends 
that the word 'pensions’ in the Civil Proce¬ 
dure Code is used in the same sense as 
that in which it is used in the Pensions 
Act. The arguments advanced by the 
counsel before us as well as the authorities 
cited by him have been fully discussed in 
the judgment under appeal and it is not 
necessary to cover the same ground again. 
Suffice it to say that we are disposed to 
agree with Jai Lai, J. and to hold that the 
word ‘pensions’ as used in Cl. (g) is wide 
enough to cover all sorts of periodical pay¬ 
ments in whatever shape they are made ’ 
by the Government. In some of the 
authorities cited before us the word ‘pen-1 
sions’ was interpreted in the light of the' 
provisions of the Pensions Act, but with 
ail respect we do not consider that this is i 
strictly legal. If an exemption is claimed j 
under Cl. (g) of the proviso to sub-s. 1, ' 
S, 60, Civil P. C., we do not think that it 
is permissible to refer to the various pro¬ 
visions of the Pensions Act to find out the 
true import of the word ‘pensions’ in the 
Civil Procedure Code. The word ‘pensions’ 
has not been defined in the Pensions Act, 
nor is it a technical term or a term of art 
and this being so it would clearly follow 
that the term as employed in the Civil 
Procedure Code has been emplo 3 'ed in its 
etymological sense. We do not intend to 
exclude the possibility of referring to ano¬ 
ther enactment to find out the meaning of 
a technical term or a term of art if both 
enactments have used that term in the 
same sense but where this is not the case, 
we do not think that such a reference 
would be proper. As observed by Max¬ 
well on “the Interpretation of Statutes” : 

_ The first and most elementary rule of construc¬ 
tion is that it is to be assumed that the words 
and phrases of technical legislation are used in 
their technical meaning if they have acquired one, 
and otherwise in their ordinary meaning. 

In Murray’s Oxford Dictionary ‘pension’ 
is said to mean among other things, 

such a payment made to one who is not a pro¬ 
fessed servant or employee to retain his alliance, 
good will, assistance when needed, etc.; 


or 

an annuity or other periodical payment made by 
a person or body of persons, now especially by a 
Government, etc., in consideration of past ser¬ 
vices or of the relinquishment of rights, claims or 
emoluments. 

Both the history and the nature of the 
jagir now before us are clearly covered by 
the alternative definition stated above. It 
is admitted that the ancestors of the pre¬ 
sent jagirdar exercised sovereign powers in 
the locality in which they resided and 
were granted the right to realise the land 
revenue in lieu of the relinquishment of 
the sovereign rights. It is also clear that 
this privilege was conferred upon them 
with a view to retain their alliance or good 
will or to claim their assistance when 
needed. Whatever view therefore may bej 
taken of the origin of the grant, it clearly 
falls wituin the definition given above. In 
137 P R 1890' in the case of a jagir which 
was commuted by the Government for the 
land revenue of certain villages, it was 
held by Plowden, J. that it was a pension 
both within the meaning of the Pensions 
Act and of the Civil Procedure Code. In 
96 P R 1906,^ the khusli haisiyati* income 
(water advantage rate) was held to be a 
part of the jagir granted on political con¬ 
siderations. In Civil Appeal No. 835 of 
1915, which was a case from Ambala Dis¬ 
trict, an ala jagir granted in consideration 
of the services in the mutiny was consi¬ 
dered to be a political jagir and thus 
exempt from attachment under the provi¬ 
sions of the Pensions Act. In 86 P R 
1914^ it was held by a Division Bench of 
the Punjab Chief Court that an assign¬ 
ment of land revenue may or may not be 
a pension within the meaning of S. 11, 
Pensions Act and that the answer to the 
question must depend upon the facts of 
each case. The grant of a fixed sum pay¬ 
able by the assignment of land revenue 
for political services was held in that case 
to be a pension within the meaning of the 
Pensions Act. 

In A I R 1930 Lah 904,^ 86 P R 1914® 
was approved. In that case almost all 
the cases relied on by the appellant’s coun¬ 
sel were discussed and one of the learned 

1. Bodh Eaj Shah v. Amrikh Singh, (1890) 137 

P R 1890. 

2. Qamaruddin Khan v. Mani Ram, (1906) 96 

P R 1906. 

3. Karar Hasan v. Mustafa Hassan, AIR 1914 

Lah 345=26 I C 743=86 P R 1914. 

4. Atma Ram v. Kehr Singh, AIR 1930 Lah 

904=132 I C 12=31 P L R 812. 
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I 3 i-u QO P r P 1Qn4.^ Presumptions under S. 18 can be availed only 
Judges remarUeci tnat l ^ ^ denial is made by any past or present 

and 61 I C 895® did not lay down good offing holder and (b) that the denial is of aright, 
law in this respect. In A I R 1934 Lah title or interest recorded in his name. [P 181 C 2] 

88r an ala jagir was held to be exempt (t) Punjab Sikh Gurdwaras Act (8 on925), 
from attachment under the provisions of s. 18 -Words "his name” denote land being 
J. riJ l Procedure Code. There too, held in capacity of off.ee hoider. 
uhe Civil r f was a iagir The words “his name” in S. 18 connote the 

the subject matter of the cas cLf.- idea of the land being held in the capacity of an 

granted to a petty sovereign ot UlS-DUiiej holder and not in any other capacity. 

States prior to the British accession in [P 182 C 1] 

1849 Counsel for the appellant has :v (c) Civil P. C. (1908), O. 41, R. 20-Pro- 
mainly relied on A I R 1930 Lah 816® m visions apply only in respect of person in- 

support of his conteution, but ive do not J”;, b„,ed is person not in- 

consider that that judgment is of any help in appeal — Declaration granted in 

to the appellant in the determination of favour of many—Appeal against declaratory 

the question now before us. In the decree against some of the decree-holders 

penultimate paragraph of the judgment of is not competent. , , , 

Abdul Oadir J with which Sir Shadi Xhe power conferred on the Court of appeal by 

Abdul ^aai , • ya 0 41 R. 20 can be used m favour of that person 

Lai. C. J. agreed it has been cleaily re- interested in the result of the appeal 

marked that the respondent in that case W defendant against whom a suit has 

bnd nnt discharged the onus that lay upon I ^gen dismissed and as against whom the right of 
bim to nrove that his jagir was a political |\ appeal has become barred is not a person 

X. lb. .e»..a wf ...•».•« ““ if 

opinion that this question was ® l^In view of the above principle in a case where 

mined in every case that aiose, declaration has teen made jointly in favour of 

ritv would DOt bo of gouoral appllcatiOD. I some persons who had claimed the right, title 

T4- rrvoxT fnrfbpT be observed that Shadi / and interest in dispute and one of them had been 

It may decision in| omitted from the appeal, the appeal could not 

Lai, J. was a pa y fUafl proceed against the other respondents inasmuch 

86 P R 1914.® It may be remarked thatj declaratory decree -- --- 


86 P R 1914.® It may be remarked thatn declaratory decree had become final i 

if once it is held that the jagir m question r favour of the person omitted : A I R 1927 P 
is a pension, there can be no question butI) 232 and A I B 1927 Pat 23, Bel. on 

. . 1 ‘ j .- -.1 fViflrAtnral loz u 1, 


lb H UOUOiUl-i, -- *11 f I 

that it is political. Agreeing therefore] 

with the learned Judge of this Court that 
the jagir in question is a political pension 
we dismiss this appeal but leave the 
parties to bear their own costs before us. 

s c ./ d . s . Appeal dismissed. 

5 . Jwala Singh v. Dwarka Das, (1904) 92 P L R 

1204 , 

6. Nand’singh v. Kapuria, (1920) 61 I C 895. 

7 Shiv Narain Singh v. Muni Lai, AIR iJoi 

■ Lah 881=155 I 0 540=36 PL B IOS. 

8 Sham Lai v. Gurbaeban Singh, AIK IJoU 
' Lah 806=123 I 0 283=31 P L R 201. 
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Charan Sinf/Ji—for Appellants. 

Tirafh Eayn and Darhari Lai — for 
Respondents. 

Din Mohammad, J.—On the publication 
of a notification under S. 7, Sikh Gurdwa- 
ras Act relating to Gurdwara Manji Sahib, 
a petition under S. 10, Sikh^Gurdwaras 
Act was presented by Kartar Kaur, widow 
of Kesho Das, Ganesh Das and Mulk Raj, 
sons of Bhagwan Das and Surain Das, 
claiming their right, title and interest in 
the lands now in suit. This application 


A. I. R. 1937 Lahore 180 

Addison and Din Mohammad, JJ. 

Teja Singh and aimi/ter—Objectors— 
Appellants. 

V. 

Eartar Kaur and oi/icrs— Petitioners— 
Eespondents. 

First Appeal No. 48 of 1936, Decided 
on 8th October 1936, from decree of Sikh 
Gurdwaraa Tribunal, Lahore, D/- 31st 
October 1935. 

(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 18—Presumption — Necessary conditions 
explained. 


Singh, but the Gurdwaras Tribunal came 
to the conclusion that the petitioners were 
entitled to the declaration prayed for. 
From the said order of the Tribunal the 
present appeal has been preferred by the 
objectors. Counsel for the appellants has 
confined his argument to a plot of land 
measuring 244 kanals odd. He contends 
that this land was originally granted to 
the Gurdwara for charitable and religious 
purposes and that the ancestors of the pre¬ 
sent petitioners held it as office-bearers of 
the institution and not in their private 
capacity', and that the petitioners too are in 
possession of the land on the same account^ 
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He has mainly relied on a statement made 
by Uttam Das, an ancestor of the present 
petitioners, on 24th February 1852 as 
^vell as on the revenue records relating to 
the various settlements conducted since. 
The following pedigree may facilitate the 
understanding of this case : 

MAHI DAS 

I 

Bhagat Heman 
Bhagat Earn Kaver 

I 

Bhagat Bhawani Das 

I 

Sahib Das 

1 

Jodh Ram 

I 

Baba Uttam Das 

I 

Hira Das 

Sahib Das had a brother, Sain Ditta, 
who had seven sons. Two of his sons, 
Jodh Earn and Uttam Das, figure in this 
pedigree. Another son of his Thakar Das 
was the father of Hira Das who is the 
predecessor-in-title of the present peti¬ 
tioners. From among these persons Hira 
Das was the only person to marry or to 
beget children and on his death the land 
in suit was mutated in favour of his des¬ 
cendants. Eeverting now to the statement 
of Uttam Das, it is true that he stated that 
the land was given by one Mehtab Singh 
to Sahib Das 40 years before, and that it 
was gifted for charitable purposes, yet 
both from the order of the Collector dated 
30th September 1861, and the report of 
Naib Tahsildar dated 14th October 1861, 
it appears that this statement was not 
in accordance with facts. The Collector 
held that the land in question was not 

muaf for the good of the public or in the name of 
any religious institution and that it was shown 
as owned by and under the personal cultivation of 
Uttam Das, caste Brahmin Muafidar. 

This clearly indicates that the state¬ 
ment of Uttam Das was made merely 
with the object of securing a remission of 
the land revenue. Moreover it is not con¬ 
sistent with the position taken up by the 
appellants that the land was gifted to 
Mahi Das, the founder of the institution. 
The revenue experts, too, do not advance 
the case of the appellants any further. 
Since the time of the British annexation of 
the Punjab, this land has been shown as 
owned by one or the other member of the 
family of the respondents and in none of 
, these documents has it been shown that 


the owner of the land was holding it on 
behalf of the institution. The contention 
raised by the appellants that the fact that 
Sahib Das was succeeded in the first in¬ 
stance by Jodh Earn and on his death by 
Uttam Das to the exclusion of their other 
brothers clearly shows that the descent of 
the land was from guru to chela has no 
force, as the land in suit has all along 
been shown in the revenue papers as the 
personal property of every incumbent of 
the gaddi and was held to be so even in 
the civil litigation which terminated in the 
High Court in 1924. It is further signifi¬ 
cant that on the death of Hira Das which 
took place about 1884, all his sons suc¬ 
ceeded to the land and that on the death 
of one of his sons, his widow inherited the 
estate of her deceased husband. This state 
of affairs was never objected to by any 
person concerned, until the time the Sikh 
Gurdwaras Act was enacted. We have no 
hesitation therefore in holding that the 
objectoi’S have failed to prove that the 
land in suit was granted to the institution 
for any charitable or religious purpose. 
Counsel for the appellants has next drawn 
our attention to S. 18, Sikh Gurdwaras 
Act, and urged that the objectors are enti¬ 
tled 10 avail themselves of the presump, 
tions provided for in that section. We 
however do not agree. Those presump, 
tions come into play only if the other re¬ 
quirements laid down in S. 18 are ful¬ 
filled. The material portion of that section 
on which we rely for the purpose of the 
present case is reproduced below : 

In any proceedings before a tribunal, if any 
past or present office holder denies that a right, 
title or interest recorded in bis name or in that of 
any person through whom he claims .... there 
shall, notwithstanding anything contained in 
S. 44 of the said Act be a presumption. . . . 

Now it is clear that these presumptions 
can be availed of only if (a) the denial is 
made by any past or present office holder 
and (b) that the denial is of a right, title 
or interest recorded in his name. In this 
case it is, firstly, doubtful whether the 
present denial is being made by any past 
or present office holder and secondly, it is 
indisputable that the denial that is being 
made is not of a right, title or interest 
which is recorded in the name of any such 
office holder denying it. Counsel for the 
appellants contends that as Surain Das 
was admittedly an office holder of the 
institution and that as he was one of the 
petitioners, it should be held that the 
denial was being made of a right that was 
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recorded in his name, but this contention 
is not sound, as, not only the land did not 
stand in the name of Surain Das alone 
but it was owned by him along with his 
other brothers not as an office holder of 
the institution but in his private capacity. 
We have no doubt that the words his 
name’’ connote the idea of the land being 
iheld in the capacity of an ofiice holder and 
'not in any other capacity. On this ground 
too the appeal fails. 

The most serious objection to the ap¬ 
peal, however, lies in the fact that although 
Surain Das had died during the pendency 
of the suit, his sou Pritara Das was not 
brought on the record until after the limi- 
tation for the appeal to the High Court 
had long expired. The application made 
for that purpose was not supported by an 
affidavit nor w'as any valid reason urged 
why Pritam Das had not been brought on 
the record at the time when the appeal 
was presented to this Court. Counsel for 
the appellants has relied on 0. 41, R. 20, 
Civil P. C., which empowers the Court of 
appeal to implead as a respondent any 
person who is interested in the result of 
the appeal and has not been made a party 
to the appeal. That rule however does 
not help the appellants. In G Rang 29,^ 

,their Lordships of the Privy Council in a 
base similar to the present observed that 
jthe power conferred on the Court of appeal 
by that Rule can be used in favour of that 
person alone who is interested in the re¬ 
sult of the appeal and that the defendant 
against whom a suit has been dismissed 
and as against whom the right of 
appeal has become barred is not a person 
interested in the result of the appeal 
filed by a plaintiff against the other 
defendants. A similar question came be- 
fore the Patna High Court in 5 Put 755" 
and a Division Bench of that High Court 
remarked that an appeal against some of 
the persons in whose favour a decree had 
been passed w'as incompetent and that the 
appellate Court had no jurisdiction to add 
the omitted respondents as parties to the 
appeal. 

In the case before us a declaration had 
been made jointly in favour of all the 
petitioners who had claimed the right, 
title and interest in dispute and one of them 

1. Chokalingam Chcttv v. Scethai Achi, AIR 

1927 P 0 252=107 I C 237=6 Bang 29 (P C). 

2. Badri Narayan v. E. 1. By. Co., AIR 1927 

Pat 23=98 IC 1003=5 Pat 755=8 PLT 

373. 


had been omitted from the appeal. The 
appeal could not therefore proceed against 
the other respondents inasmuch as the 
declaratory decree had become final in 
favour of the person omitted. In the 
light of the observations made in 6 Rang 
29^ this Court is incompetent to implead 
Pritam Das as a respondent after the ex. 
piry of the period of limitation provided 
for the appeal. On all these consider- . 
ations therefore we bold that this appeal 
cannot succeed. We accordingly dismiss 
it with costs throughout. 

B.D./d.S. Appeal dismissed. 
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Sheikh Aldul Bahman and another — 
Plaintiffs—Appellants. 

V. 

Khan Sahib Haji Basliid Ahmad and 
another —Defendants—Respondents. 

First Appeal No. 37 of 1936, Decided on 
6th January 1937, from decree of Senior 
Sub-Judge, Delhi, D/- 1st November 1935. 

(a) Punjab Pre-emption Act (1 of 1913), 
S. 3 (2) — Property included in village but 
subsequently forming part of Delhi Munici¬ 
pality — Land in vicinity vacated and con¬ 
verted into building plots — No village site in 
existence—Property held not village immove¬ 
able property. 

The principles for deciding, in what circum¬ 
stances does a village lose its character if it is 
included in a municipal area are : (1) That the 
mere fact that a rural area is included within the 
limits of a town is not conclusive as to the 
urban character of the area in question ; (2) that 
the rural area may lose its pre existing character 
and be then absorbed in the urban area ; (3) that 
the inclusion of a rural area within the municipal 
limits of a town is an important factor to be 
considered in determining the character of the 
area in question; (4) that each case is to be judged 
on its own merits. [P 184 C 1] 

Certain property formed part of a certain vil¬ 
lage, but subsequently it was included in Delhi 
Municipal area. The land in the vicinity of it 
was vacated and converted into building plots. 
Quite close to the property factories were in 
existence and whatever was left of the old village 
site was occupied by people not belonging to origi¬ 
nal village community : 

Held : that the property was not village im¬ 
moveable property : Case law discussed. 

[P 184 0 2] 

Sr (b) Pre-emption—Loss of right — Vendee 
during pendency of pre-emption suit acquir¬ 
ing another plot in village estate and thus 
acquiring equal status with pre-emptor — 
Pre-emptor*s right of pre-emption is lost. 

Where during the pendency of suit for pre¬ 
emption of land in a village the vendee made an 
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acquisition of another plot of land from the 
Government and thus acquired a status equal to 
that of the pre-emptor before the date of the 
decree : 

Held : that the pre*emptor’s right of pre-emp¬ 
tion was barred : A I R 1935 Lah 529 and AIR 
1932 P C 57, Rel, on. [P 184 0 2 ; P 136 C 1] 

(c) Punjab Pre-emption Act {1 of 1913), 
S. 3 (1)—Garden is agricultural land. 

Agriculture includes fruit raising and hence 
land under garden is agricultural land : Case laxo 
discussed. [P 185 C 2] 

Achhru Earn and Indar Dev Dua —for 
Appellants. 

Abdul IlayCy Hafiz Abdul Aziz and 
Mohamviad Amin —for Eespondents. 

Din Mohammad, J. — On 7th June 
1932, Khan Sahib Haji Eashid Ahmad 
purchased 4 bighas and 10 biswas of land 
forming part of a garden known as Frans- 
wala from Mt. Mahurada Sultan Begam. a 
member of an agricultural tribe in the 
Province of Delhi, for Es. 6,000. Again, 
on 9th June 1932, the same vendee pur- 
■chased the remaining part of the garden 
measuring 34 bighas and 4 biswas together 
■with all the appurtenant buildings, etc., 
from the same vendor for Es. 54,000. On 
6th June 1933, Sheikh Abdur Eahman 
and Sheikh Abdul Wahab, sons of Sheikh 
Mohammad Ibrahim, brought a suit for 
pre-emption claiming a preferential right 
of purchase as regards the land covered by 
both the sale deeds mentioned above. The 
vendee resisted the suit on various grounds. 
The Subordinate Judge came to the con¬ 
clusion that the subject matter of the 
sale in both deeds was agricultural land 
and as, under the terms of S. 14, Punjab 
Pre-emption Act, such land could only be 
pre-empted by a member of an agricultu¬ 
ral tribe, to which the plaintiffs admittedly 
did not belong, he dismissed the plaintiffs’ 
suit. The plaintiffs have appealed. 

The main contention of the plaintiffs 
before us is that the subject matter of the 
two transactions of sale in question was 
village immoveable property and that 
therefore the plaintiffs had a preferential 
right of purchase on the ground that at 
the time of these transactions they were 
the owners of the estate while the vendee 
was not. The position taken up by the 
vendee is that the revenue estate called 
Sadhaura Kalan’ in which the land in 
suit was situated formed part of the 
Municipality of Delhi and it could not 
consequently be termed a village. The 
subject matter of the suit being admittedly 
land under a garden, it could not but be 


called agricultural land, and if not so, in 
view of its location, it could only be des¬ 
cribed as urban immoveable property. In 
either case the plaintiffs had no legs to 
stand on. If it were agricultural land, 
S. 14, Pre-emption Act, would bar the 
plaintiffs’ suit, and if it were to be treated 
as urban immoveable property, the plain¬ 
tiffs would still fail, inasmuch as they 
have not claimed pre-emption on that 
basis and also not established any custom 
of pre-emption in the locality in which the 
land was situated, as contemplated by 
S. 7, Pre-emption Act. The plaintiff's 
admit that since 1909 the estate known as 
Sadhaura Kalan’ has been included within 
the Municipal area of Delhi but urge that 
that circumstance alone is not sufficient to 
divest it of its original character and that 
as a garden is not agricultural land within 
the meaning of the Punjab Pre-emption 
Act, the property in suit cannot but be 
treated as village immoveable property. 

The first question that falls to be judged 
therefore is, in what circumstances does a 
village lose its original character if it is 
included within a Municipal area? Various 
judgments have in this connexion been 
cited at the Bar on both sides and it may 
be necessary to refer to them, howsoever 
briefly, before arriving at our own con¬ 
clusion in this matter. In 45 I C 887^ 
Chevis, J. of the Punjab Chief Court 

observed as follows : 

The mere fact that for certain reasons the Local 
Government has seen fib to include a part of the 
Premgarh estate within the Municipal limits of 
Hoshiarpur city, does not necessarily mean that 
the locality in question has become a part of the 
town for purposes of pre-emption. 

The learned Judge further added that, 
although the site in dispute was situated 
between the Hoshiarpur city and the 
railway station and shops had sprung in 
the vicinity, it could not be said that the 
town had extended to that limit. In 73 
I C 200,^ the learned Judicial Commis¬ 
sioner of Peshawar remarked : 

An administrative act, including a rural area 
within the limits of a Municipality, does not 
necessarily operate to destroy the pre-existing 
character of the area and such administrative 
action is not in itself sufficient to make the area 
so included a sub-division of a town for the pur¬ 
poses of pre-emption. At the same time any 
portion of an agricultural village may lose its 
character as such and become, by the force of 
circumstances, a suburb of a town. The inclusion 
of a rural area within the Municipal limits of a 

1. Salamat Rai v. Kanshi Ram, AIR 1918 Lah 

334=45 I C 887=30 P L R 1918. 

2. Sher Ali v. Kalandar Khan, (1923) 73 I C 200, 
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town is strong evidence of the urban character of 
that area. 

The same principle was re-affirmed by 
the same Judicial Commissioner in 73 I C 
855.^ In 78 I C 991^ a Division Bench of 
this Court remarked as follows : 

The e:^prcssion ‘village’ ordinarily connotes an 
area occupied by a body of men mainly depen* 
(lent upon agriculture or occupations subservient 
thereto. When rural areas are occupied by per¬ 
sons who arc engaged mainly in commercial 
pursuits, if situated within the vicinity ofa town, 
they grow into suburbs of towns and are governed 
by rules applying to urban properties. 

In that case the land of which pre¬ 
emption was sought was entered in the 
revenue records as a part of the estate 
called ‘Pira Ghaib’ situate near the town 
of Jhelum and about 3/4ths of the area 
had been included in a Mohalla called 
‘Machine Mohalla.' A question arose whe¬ 
ther the land situate in that area could be 
treated as village immoveable property 
and the learned Judges held that it could 
not be, and made the remarks quoted 
above in that connexion. These remarks 
formed the basis of decision in a later case 
also reported in 99 I C 1008.^ In 2 Lah 
83,*^ a Division Bench of this Court re¬ 
marked as follows : 

It is common ground that neither of these 
two villages has any village site and it is clear 
that the site of Pahar Ganj cannot be treated as 
village immoveable property. 

In 87 P R 1890,^ in a case in which the 
land in suit was entered within the boun. 
daries of Mauza Faizpur situate in the 
suburbs of Batala it was found that the 
property should be regarded as situated in 
a town. The principles deducible from 
these judgments are : (l) that the mere 
fact that a rural area is included within 
the limits of a town is not conclusive as to 
the urban character of the area in ques¬ 
tion : (2) that the rural area may lose its 
pre-existing character and be then absorbed 
in the urban area ; (3) that the inclusion 
of a rural area within the Municipal limits 
of a town is an important factor to be 
considered in determining the character 
of the area in question : (4) that each case 
is to be judged on its own merits. 

3. Mahomed Ali Khan v. Makhan Singh, (1923) 

73 IC 855. 

4. Diwan Chand v. Nizam Din, AIR 1924 Lah 
662=78 I C 991. 

5. Kapuri v. Kanshi Ram, AIR 1927 Lah 799= 
99 IC 1008. 

6 . Imperial Oil Soap & General Mills Co. v. 
Misbahuddin, AIR 1921 Lah 69=61 I 0 
325=2 Lah 83=70 P L R 1921. 

7. Kishen Dial v. Ali Bakhsh, (1890) 87 P R 
1890. 


Applying these principles to the case 
before us, we have no hesitation in holding 
that, whatever the character of the land 
in suit may have been prior to the trans¬ 
actions in question, at the time of the 
transactions it had lost its rural character 
entirely and the revenue estate named 
‘Sadhaura Kalan’, to which it belonged, 
had, to all intents and purposes, been 
absorbed into the urban area of Delhi, 

It is in evidence that what was known 
before as Patti Sadhaura Kalan is- 
now definitely included in that part of the 
town of Delhi which is called Sabzi Mandi 
and that the land in suit is in the vicinity 
of that Mandi. It is also in evidence that 
even the other gardens contiguous to the 
garden in suit have been denuded of trees- 
and the land thus vacated is being con¬ 
verted into building sites. It is further 
proved that quite close to the area in dis¬ 
pute several factories are in existence, and 
it is not even denied by the plaintiffs that 
there is no village site in existence and 
that whatever is left of the old village is 
now occupied by pig-breeders and grass- 
cutters who evidently do not belong to the 
original community that inhabited the vil¬ 
lage. In these circumstances, it cannot be 
contended that the revenue estate known 
as‘Sadhaura Kalan’is a village within the 
meaning of the Punjab Pre-emption Act 
and that any property situated there, 
which is not agricultural land, is village 
immoveable property. We hold therefore 
that the property in suit is not village im¬ 
moveable property, and that the plaintiffs 
have no right of pre-emption at all. 

The vendee however contends that, even 
if the land in suit were village immoveable 
property, the plaintiffs could not succeed 
inasmuch as during the pendency of the 
suit the vendee had made an acquisition of 
another plot of land from the Govern^ient 
and thus acquired a status equal to that 
of the plaintiffs before the date of the de¬ 
cree. He has relied in this connexion on 
16 Lah 921® and A I R 1932 P C 57.® The 

vendee had no doubt purchased another 
plot of land situated in the revenue estate 
of Sadhaura Kalan on 6th August 1934, 
and become an owner of the estate equally 
with the plaintiffs before the disposal of 

8 . Hayat Bakhsh v. Mansabdur Khan, AIR 

1935 Lah 529=160 I 0 826=37 P L R 873-= 

16 Lah 921. 

9. Hans Nath v. Ragho Prasad Siugh, AIR 1932 

P C 57=136 I C 402=59 I A 188=54 All 189- 

(P C). 
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the present case and this would also be a 
clear bar to the plaintiffs’ suit. These find¬ 
ings would have been enough to dispose of 
the present appeal, but we are further 
disposed to think that the conclusion ar¬ 
rived at. by the Subordinate Judge that 
the land in suit is agricultural land is also 
not open to attack. In support of their 
contention that land under garden is not 
agricultural land within the meaning of 
the Punjab Pre-emption Act, the appel¬ 
lants mainly rely on 12 A L J 1080,**^ 11 
A L J 236/' 21 A L J 907/^ 41 All 19/^ 
at p, 33, and 46 All 831,'* at p, 837, and 
the trend of all these judgments is that 
land held as a grove is not land held for 
agricultural purposes. But these decisions 
do not help the appellants, as firstly, they 
have been given under the Agra Tenancy 
Act and not, strictly speaking, applicable 
to the case before us, and, secondly after 
these judgments were delivered the Legis¬ 
lature amended the Act and in order to nul¬ 
lify the effect of these decisions, expressly 
included ‘grove’ within the definition of 
‘land.’ 

As long ago as 1890, it was held by a 
Division Bench of the Punjab Chief Court 
composed of Plowden and Roe, JJ. in a 
case reported as 111 P R 1890'^ that a 
piece of land planted with fruit-bearing 
trees was land occupied for agricultural 
purposes within the meaning of both the 
Punjab Courts Act and the Punjab Ten¬ 
ancy Act. It may be remarked that the 
Punjab Pre-emption Act has adopted the 
definition of ‘land’ given in the Punjab 
Alienation of Land Act and the definition 
of land’ given in the Punjab Alienation of 
Land Act is exactly the same as that given 
in the Punjab Tenancy Act with this dif¬ 
ference that the definition in the Punjab 
Alienation of Land Act is much wider in 
its scope than the definition in the Punjab 
Tenancy Act. 


10. Habib Ullah v. Kalyan Das, AIR 1914 All 
428=25 I C 169=12 A L J 1080. 

11. Hadi Hasan Khan 7. Pati Ram, (1913) 35 All 

200=19 I 0 416=11 A L J 236. 

12. Gulab V. Bhagwan Das, AIR 1924 All 229= 
79 I 0 677=21 A L J 907. 

13. Kesho Prasad Singh v. Sheo Pargash Ojha, 
AIR 1922 AH .301=64 I 0 248=44 All 19= 
19 A L J 749 (P B), 

14. Kesho Prasad Singh v. Sheo Pragash Ojha, 
AIR 1924 P 0 247=82 I C 962=51 1 A 381 
=46 All 831 (P C). 

15. Jhanda Khan v. Fateh Din, (1890) 111 P R 

1890. 


Ahmad (Din Mohammad, J.) Lahore 185 

In 91 P R 1919'^* a question arose whe¬ 
ther a tea garden was agricultural land, 
and the learned Judges who decided that 
case came to the conclusion that the fields- 
planted with tea bushes were no doubt 
fields used for agricultural purposes. This 
case went up on appeal to His Majesty in 
Council and their Lordships of the Privy 
Council upheld the judgment of the Chief 
Court: 5 Lah 50.'" In 24 Mad 421,'^ a 
lease of land for cultivation as a betel 
garden was held to be an agricultural 
lease. Similarly, in A I R 1922 Mad 351,'^ 
a lease of land granted for growing casua- 
rina trees was considered to be an agri¬ 
cultural lease. In A I R 1928 Bom 457^^ 
it was observed that the upkeep of a 
garden is cultivation. It follows there, 
fore that the general trend of autho¬ 
rity in India is that land under a garden is 
agricultural land. In the New Standard 
Dictionary ‘agriculture’ is said to mean 
the cultivation of the soil for food pro¬ 
ducts or any other useful or valuable 
growths of the field or garden, and in¬ 
cludes by extension, farming, including any 
industry practised by a cultivator of the 
soil in connexion with such cultivation as 
forestry, fruit-raising, breeding and rearing 
of stock, dairying, market-gardening, etc. 
It may be noted here that the decision in 
12 A L J 1080'° was based, among other 
things, on an American decision and the 
definition of agriculture’ as given in an 
American Dictionary, and as the New 
Standard Dictionary is also an American 
Dictionary, it appears that in America 
too, the import of the term ‘agriculture’ 
has been extended. In the result, we affirm 
the decision of the Subordinate Judge and 
dismiss the appeal with costs. 

S.C./d.S. Appeal dismissed. 


16. Kaju Mai v. Salig Ram, AIR 1919 Lah 222 

=52 I 0 563=91 P R 1919. 

17. Kaju Mai v. Salig Ram, AIR 1924 P C 1=79 

I C 946=51 1 A 11=5 Lah 50 (P C). 

18. Murugesa Chetti v. Chinna Thambi Goundan, 

(1901) 24 Mad 421. 

19. Pavadai Pathan v. Ramaswami Chetti, AIR 

1922 Mad 351=70 I C 657=45 Mad 710=43 
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20. Kishanlal Ratanlal v. Janmejaya Chhabildas, 
AIR 1928 Bom 457=118 I C 244=30 Bom 
L R 992. 
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jMonroe, j. 

on difference between 

Coldstream and Jai Lal, JJ. 

B. J. Wood & Co. — Appellants. 

V. 

Firm KansJti Eam-llans Baj 
PlaiutitYs and another 6rm—Respondents. 

First Appeal No. 788 of 1933, Decided 
on 1st June 1936. 

(a) Injunction - Grant of—Discretion to be 
used with equity and good conscience. 

Tbo grant of an injunction is u matter of dis¬ 
cretion to be decided in accordance with equity 
and good con5^cience. [P 188 C 2] 

(b) Trade Mark—Right to use particular 
trade mark is confined to article to which it 
is affixed—Still party can establish right to 
that mark on allied product. 

Although in India the exclu.sive right to use a 
particular mark is confined to the article to which 
it is altixcd. it is open to a party claiming a right 
in a particular mark to establish that it has been 
so identified and associated with his products that 
his name would suggest itself to a purchaser on 
seeing it on auy other allied product: A I li 1935 
■ill 7 and A I li 1935 Bom 101, Bel. on. 

[P 189 Cl] 

(c) Trade Mark — Exclusive ownership — 
Association of that mark with goods manu¬ 
factured by person is neces.>ary—1 hat per¬ 
son becomes ov/ner of that mark only with 
regard to that description. 

Nobody has any exclusive right or ownership 
in auv mark alone, unlc.ss that mark is associated 
by u>c with a particular description or species of 
goods imported or manufactured by him. In such 
a case the person concerned becomes the owner of 
that trade mark but only with reg.ud to that 
description or species of goods. [P 189 C 2] 

it'- ❖ (d) Trade Mark— Infringement of—Use 
of certain mark by defendant on piece goods 

—Same mark used by plaintiff on his thread 
balls—Use of same mark subsequently by 
defendant on his yarn— Suit for injunction 
by plaintiff—Yarn and piece goods held goods 
of same species—Plaintiff’s use of mark held 
dishonest and no injunction should be 
granted. 

The true test to .see as to whether two goods are 
of the same species is whether the two sets of 
good.s are so commonly dealt in by the same trader 
that his customers knowing his mark in connec¬ 
tion with one set and seeing it upon the other 
would be likely to suppose that it was used upon 
them also to indicate that they were his goods. 

[P 192 C 1, 2] 

Defendants were using certain mark on their 
piece goods and plaintifis used the same for their 
balls of thread. Subsequently the defendants used 
the same mark for their yarn whereupon plaintiffs 
sued for injunction restraining defendants from 
using the mark for their yarn : 

Held: that cloth and yarn were goods of the 
same species and that the defendants were entitled 
to use their trade mark on yarn : [P 192 C 2] 

IJe^d also (Per Moyiroe Coldstream, JJ.\ 
Jai Lal, J. contra) : that lllus. (w) to S. 54, 
Specific Relief Act, applied to the case as the use 
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of the mark by the plaintiff was not honest and as 
such he was not entitled to injunction prayed for, 

[P 192 0 2] 

Melir Ghand Mahajan and Bishen 
Narain —for Appellants. 

Kishen Dayal, Bhagwat Dayalt Brij 
Lal (for Plaintiffs) and Shamair Chand 
(for Defendants)—for Respondents. 

Coldstream, J. —The suit from which 
this appeal arises was instituted on 19th 
October 1928, by the firm Kanshi Ram- 
Hans Raj of Delhi, for an injunction to 
restrain the defendants Bishambhar Nath 
Sc Co. and Messrs. R. J. Wood & Co. from 
selling balls and bundles of balls of cotton 
thread under a label bearing the device 
D 1 or a device calculated to resemble 
the device which the plaintiffs claimed to 
be their trade mark. Their case was that 
they had been selling balls and bundles of 
balls which had been manufactured by 
themselves marked with this label for 
11 years and that the mark was known 
and recognized as distinguishing thread of 
their manufacture. In 1926 a firm known 
as Banarsi Das-Prabhu Dial had started 
selling balls of thread and bundles of balls 
marked D 1. The plaintiffs had prose¬ 
cuted Banarsi Das and Prabhu Dial who 
was his son and had them convicted and 
punished under S. 482,1. P. C. The con¬ 
viction was upheld by the High Court on 
16th January 1928. After this Banarsi 
Das and Prabhu Dial with other persons 
had started trading as the defendant firm 
Bishambar Nath & Co. and had begun 15 
days before the institution of the present 
suit, to sell balls and bundles bearing labels 
marked D 1 and resembling the plaintiffs’ 
labels with the intention of passing off 
their goods as those of the plaintiffs and 
leading purchasers to believe that tha 
goods were those manufactured by tha 
plaintiffs. This they had done with tha 
permission of 2nd defendants, R. J. Wood& 
Co. Bishambar Nath & Co. pleaded that 
they were agents of John Boulton & Co., 
Ltd. of Manchester who had been owners 
of the D 1 mark for 50 years and manu¬ 
factured the goods they sold. They denied 
that Prabhu Dial was a member of this 
firm. He was merely an employee. 

R. J. Wood & Co. denied that D 1 was 
the plaintiffs’ trade mark or that the mark 
ever distinguished the plaintiffs’ goods. 
They themselves were famous importers 
of cotton cloth and cotton goods imported 
by them had been distinguished by tha 
mark D 1 for 40 years and no one except 
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themselves had any right to use the mark 
on goods of the species of cotton or yarn. 
It was admitted that they had permitted 
Bishambar Nath & Co. defendants 1, to 
•use this mark on cotton yarn imported by 
themselves and sold to defendants 1. It 
were the plaintiffs who were misleading 
purchasers with the belief that the yarn 
they were selling was imported by K. J. 
Wood & Co. 

On the evidence produced by the parties 
the Subordinate Judge, Delhi, came to the 
following findings :—1. The mark D 1 on 
white shirting and ‘ mulls ’ (muslins) 
belonged to B. J. Wood & Co. and was the 
well known mark of that firm who had 
used it for the previous 22 or 23 years. 

2. It was not proved that B. J. Wood Sc 
Co. had been selling yarn under this mark 
(the allegation in the plaint that defen¬ 
dants 1 had started selling cotton thread 
labelled D 1 only 15 days before the suit 
was admitted by E. J. Wood & Co.). 

3. The plaintiffs had been selling balls of 
thread under the label D 1 since 1917 and 
the mark was a well known trade mark 
on such balls of the plaintiffs. 4. Cotton 
yarn and cotton cloth are not goods of the 
same description of goods. 5. The mark 
D 1 on the balls sold by defendants 1, 
was calculated to mislead purchasers into 
the belief that the balls were goods of the 
plaintiffs (I may here note that the yarn 
is imported and'made up into balls in 
’Delhi by the plaintiffs. The appellants 
do not make balls of thread but supply 
yarn in boxes labelled with this mark). 6. 
Plaintiffs had not proved any loss or 
damage arising out of the defendants’ 
action. 

On these findings the Subordinate Judge 
granted the plaintiffs an injunction res¬ 
training the defendants from using labels 
on balls of thread and bundles of balls 
bearing the mark D 1 or any trade 
mark which may be calculated to resemble 
the plaintiffs’ trade mark D 1. Against 
this decree the defendant firm B. J. Wood 
and Co. have appealed. It is contended 
on their behalf that the lower Court was 
wrong in restraining them from using on 
ootton thread balls or on any kind of 
goods imported by them, a trade mark 
which had acquired for them a reputation 
as importers of cotton cloth, that yarn 
(it is not disputed that yarn includes 
■cotton thread made up in balls) is an 
article of the same kind as cotton cloth 
and it was, therefore, the plaintiffs-res- 


pondents who had first infringed the ap¬ 
pellants’ right to use the mark and that 
on the finding that the appellants had 
themselves been using the mark on cotton 
balls no injunction should have been 
granted. 

The following facts are, I think, of some 
importance in coming to a decision which 
as there is no statutory law in India ap¬ 
plicable to this case, must be based on 
principles of justice, equity and good con¬ 
science. It is proved by plaintiffs’ own 
witness (P. W. 1) that the most important 
and best known trade mark used on shirt¬ 
ings in Delhi is D 1. In January 1923, 
nearly five years before the present suit 
was instituted, B. J. Wood and Co. sued 
against a firm Nur Ilahi-Maqbul Ilahi of 
Delhi for a permanent injunction to res¬ 
train that firm from using another trade 
mark, known as the ‘cotillon’ mark under 
■which the plaintiffs sold their cotton 
cloth. Nur Ilahi-Maqbul Ilahi had placed 
this mark upon packages containing cotton 
yarn made into balls and had been 
passing off their goods as those of the 
plaintiffs. The trial Court dismissed the 
suit which was however decreed on ap¬ 
peal by the District Judge. The case 
came before this Court which after a 
remand for an enquiry into the question 
whether the plaintiffs had abandoned 
their cotillon’ mark confirmed the Dis¬ 
trict Judge’s decree. The District Judge 
had held that the cloth and the yarn were 
goods of the same description. This 
finding as to the similar nature of cotton 
goods and yarn was attacked before this 
Court but the learned Judges did not 
discuss the point apparently because the 
finding was considered to be one of fact in 
9 Lah 487.^ The judgment was delivered 
on 24th November 1927. It had been 
found by the District Judge that B. J. 
Wood and Co. had been importing piece 
goods and thread in skeins (not balls) 
under the cotillon’ design for many years 
but had not imported thread since 1916, 
i. e., for some seven years. Nur Ilahi- 
Maqbul Ilahi had obtained yarn and made 
it up into balls contained in boxes with a 
design similar to B. J. Wood’s ‘cotillon’ 
mark. 

The respondents’ firm started in 1917 
and it is in evidence that they copied the 

l.Nur Ilahi-Maqbul Ilahi v. E.J. Wood and Co., 
AIR 1928 Lah 924 = 113 I C 228 = 9 Lah 
487=29 P L R 61. 



188 Lahore R. J. Wood & Co. v. Kanshi 

mark D 1 from a piece of vphite shirting 
similar to the appellants'goods so marked: 

see (P. W. 13). In 1923, 1924 and 1925 
a European firm of which Gurcharan Das, 
P. W. 10, was the Delhi agent imported 
yarn under the mark D 1 for the plain¬ 
tiffs at the latter's request on an under¬ 
taking by them that they would be 
responsible for any loss consequent upon 
the use of the mark D 1 to which 
Mr. Gray, the Delhi agent of R. •!. Wood 
and Co. had objected. Subsequently this 
European firm stopped importing yarn. 
According to Mr. Gray (D. W. 2) that firm 
had at first refused to give up importing 
yarn under the mark D 1 because R. J. 
Wood and Co. had lost their case against 
Nur Ilahi-Maqbul Ilahi. After the deci¬ 
sion by this Court on second appeal the 
firm’s representative told Mr. Gray that 
the firm had given up importing yarn 
marked D 1. These facts are not disputed. 

For the respondents the argument is 
that whatever may have been their motive 
for adopting the mark D 1 upon their 
labels in 1917, the evidence makes it clear 
that they had used it for more than 
ten years until a fortnight before they 
instituted their suit that R. J. Wood and 
Co. have not shown that they used the 
mark D 1 upon their yarn before 1927, 
that by that time the mark D 1 had 
become well known as distinguishing the 
respondents’ thread and that therefore 
the use by defendants 1 with the ap¬ 
proval of the appellants was an infringe, 
ment of their right to use the mark. 
Respondents’ counsel referred us to the 
judgment of this Court by Sir Shadi 
Lai C. J. and Agha Haidar J. in 9 Lah 
487,^ which upheld on revision the con¬ 
viction of Banarsi Das and Prabhu Dial 
under S. 482, I. P. C., at the instance of 
Hans Raj of the respondents’ firm for 
having sold cotton thread balls marked 
D 1 so as to deceive purchasers into the 
belief that they were purchasing from 
Banarsi Das etc., goods belonging to Hans 
Raj who had been using the mark D 1 
as his trade mark. This judgment which 
was delivered in January 1926 is not 
relevant for the purpose of deciding the 
present case but counsel lays emphasis on 
the fact that it was this same Prabhu 
Dial who, if not a partner in defendant I’s 
firm, is in its employ, a fact which supports 
the respondents’ case that the adoption 
of the D 1 mark was due to Prabhu Dial's 
rancour against Hans Raj. 


Ram-Hans Raj (Coldstream, J.) 193? 

The law to be applied is contained in- 
S. 54, Specific Relief Act for the purpose- 
of which a trade mark is ‘property.’ The 
right to this property is in India, acquired 
only by user. Had the mark D 1 been 
an invention of the plaintiffs, it is pos¬ 
sible that they would have been entitled 
to an injunction against both the defend¬ 
ants, for according to the evidence, they 
had used it for some years upon balls and 
bundles of thread before the appellants 
authorized Bishambar Nath and Co, toi 
use it. But in every ease the grant of an 
injunction is a matter of discretion to be 
decided in accordance with equity and 
good conscience. In respect of trade, 
marks this is emphasized by the Ulus, (w) 
to the section itself. The illustration is : 

A improperly uses the trade mark of B, B may 
obtain an injunction to restrain the user provided) 
that B*s use of the trade mark is honest. 

It is obvious therefore that the section- 
does not contemplate the grant of an in¬ 
junction except where B’s use of A's mark 
is honest and A's use of it is improper. 
As already made clear the argument for 
R. J. Wood and Co. is that their use of 
the mark D 1 was proper in. that they 
had established a firm and wide reputa¬ 
tion for cotton goods so marked and could 
very properly use it on an article of a 
similar or cognate nature which article 
they had long been importing and that- 
the plaintiffs’ use of the mark was dis¬ 
honest for they had admittedly copied it • 
from the appellants’ cloth in 1917. The 
letter and numeral D 1 make a pecu¬ 
liar trade mark which was known as 
distinguishing the plaintiffs’ cotton piece 
goods. There is the strongest presumption 
that in copying it the plaintiffs hoped to 
induce people to believe that their cotton, 
thread was imported by R. J. Wood and 
Co. who were known as importing cloth 
woven of cotton thread, that is to say 
their use of it was not in good faith. On 
the other hand as the mark was certainly 
the appellants’ property so far as its 
use on cotton piece goods was concerned, 
its use by the appellants for their cotton 
thread cannot reasonably be held to have 
been improper. 

It has frequently been observed that the 
test in such cases is whether the imita¬ 
tion trade mark complained of is such as- 
to be calculated to cause goods to be taken 
by ordinary purchasers for the goods of 
the party using the original mark. In the 
circumstances of this case it seems to be a 
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^proper inference that having regard to the 
'history of the mark D 1, its use by E. J. 
Wood and Co. on their thread could not 
be calculated to lead an ordinary purcha¬ 
ser, wary or unwary, to associate with 
their thread any other firm than them¬ 
selves. On the contrary the reasonable 
presumption is that the plaintiffs in using 
the mark D 1 for their thread were all 
along infringing E. J. Wood’s trade mark. 

Although in India the exclusive right 
to use a particular mark is confined to the 
article to which it is affixed, it is open to 
a party claiming a right in a particular 
mark to establish that it has been so 
identified and associated with his products 
that his name would suggest itself to a 
purchaser on seeing it on any other allied 
product : see in this connection A I E 
1935 Bom 101^ and A I E 1935 All 7."* 
Whether E. J. Wood and Co., would be 
entitled in the circumstances to restrain 
others from using their mark on goods 
other than cotton piece goods may be 
open to question but the appellants are 
mot seeking any relief. They have not 
thought it worth while to seek to restrain 
the plaintiffs, but merely pleaded that the 
plaintiffs, who appropriated their well 
'known cotton piece goods mark in order to 
sell the plaintiffs’ cotton thread are not 
-entitled to prevent them from using this 
mark upon their own thread. 

My conclusion is that this is not a case 
in which the plaintiffs are entitled to the 
injunction granted and I would accept the 
appeal and dismiss the suit as against the 
appellants with costs throughout. 

Jai Lai, J. —The suit in my opinion has 
been rightly decreed. It is clear that the 
only goods in respect of which E. J. Wood 
and Co. have been using D 1 as their 
'trade mark are shirtings and ‘mulls.’ They 
■have never used this mark on balls and 
bundles of balls of cotton thread and have 
therefore, acquired no right to use this 
mark in respect of goods of this descrip¬ 
tion. Kanshi Eam-Hans Eaj on the other 
hand have been using this mark since 
1917, on the balls and bundles of balls of 
•cotton thread imported or manufactured 
by them and it has therefore become their 
property in respect of t his description of 

2. Anglo Indian Drug and Chemical Co. v. 

Swastik Oil Mills Co., AIR 1935 Bom 101= 

155IC 641=36 Bom L R 1165=59 Bom 373. 
5. Thomas Bear & Sons v. Prayag Narayan, AIR 

1935 All 7=154 IC 788=1935 A L J 80=57 

All 510. 


goods. Bishambar Nath and Co. is really 
a name for another person who was con¬ 
victed for infringing the trade mark of 
Kanshi Eam-Hans Eaj in respect of balls 
and bundles of balls of cotton thread and 
the convictiop was upheld by this Court. 
After the conviction Bishambar Nath and 
Co. approached E. J. Wood and Co. and 
professed to acquire from them the right 
to use the trade mark of D 1 on balls and 
bundles of balls of cotton thread. 

Nobody has any exclusive right orj 
ownership in any mark alone unless that- 
mark is associated by use with a particu-' 
lar description or species of goods imported! 
or manufactured by him. In such a case, 
the person concerned becomes the owner 
of that trade mark but only with regard! 
to that description or species of goods. It' 
is not the case and indeed this was not 
even argued before us that balls of cotton 
thread and shirtings and ‘mulls’ are the 
same species of goods. Therefore E. J. 
Wood and Co. were not entitled to use 
D 1 on balls and bundles of balls of cotton 
thread imported or manufactured by 
them after Kanshi Eam-Hans Eaj had by 
long user acquired property in the mark 
D 1 in respect of such goods. It follows 
from this that E. J. Wood and Co. could 
not legally authorize Bishambar Nath and 
Co. to use the mark D 1 on balls and 
bundles of balls of cotton thread imported 
or manufactured by them and that their 
conduct in conniving at such use amounted 
to an infringement of the right of Kanshi 
Eam-Hans Eaj. 

The use of the mark by Kanshi Eam- 
Hans Eaj being permissible under the law 
because neither E. J. Wood and Co. nor 
any other person had the right to use it 
in respect of the balls and bundles of balls 
of cotton thread, it cannot be successfully 
pleaded that their use of the mark was 
dishonest or was not honest’ because 
what a person is entitled legally to do 
cannot by any stretch of language be 
styled in law as anything but honest. The 
confusion in this respect appears to have 
arisen on account of wrongly using the 
word ‘ mark” as synonymous with “trade 
mark.” As I have already stated nobody 
has any property in any mark and a par¬ 
ticular mark becomes the property of a 
person as a trade mark only when asso¬ 
ciated by use with particular goods manu¬ 
factured or imported by such person and 
only so far as it is associated with that 
species of goods. But he has no right to 
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prevent others from using that mark in 
respect of the goods which are not of the 

same species. « t» v « 

Illustration (w) of S. 54, Specific Eeliet 
Act does not in my opinion cover a case 
like the present. The cases to which that 
illustration applies are those in which the 
plaintiff in a suit for injunction himself is 
by using a particular trade mark infnnging 
the trade mark of another person. In the 
present case the plaintiff cannot be said o 
have infringed the trademark of 
Wood and Co. or any other person. Sup¬ 
pose A has acquired ownership of a ti^^de 
mark in respect of a particular species of 
goods and B in infringement of his right 
begins to use the same trade mark in res¬ 
pect of the same species of goods and then 
C begins to use the same trade mark in 
respect of the same species of goods, the 
illustration contemplates that B shall not 
be granted an injunction to restrain C from 
using the trade mark because B himself 
has infringed that trade mark of A, It has 
no application to a case like the ^ present. 
In order to deprive the plaintiff of his 
right to a decree it must be established 
that the plaintiff himself has infringed 
the right of another. But I have already 
stated and I do not think there can be 
any controversy on that subject that the 
plaintiff has not infringed the trade mark 
of E. J. Wood and Co. Another way of look¬ 
ing at the matter is whether E. J. Wood 
and Co. could in a suit instituted by them 
successfully obtain an injunction against 
Kanshi Eam-Hans Eaj restraining them 
from using the mark D 1 on the cotton 
thread balls imported or manufactured 
by them. I think not, as in order to suc¬ 
ceed in such a suit, they must establish 
that they had ownership in this mark in 
respect of this description of goods. In 
my opinion the use by Kanshi Eam-Hans 
Eaj of this mark on their ball cannot be 
held to be dishonest or illegal and they 
are entitled to be protected against the 
infringement of their right by every other 
person. 

In the present case E. J. Wood & Co. 
transferred to Bishambar Nath and Co. a 
mark apart from its association with or 
use on any goods which they themselves 
manufactured or imported. The transfer 
of such a right cannot be sustained in law. 
In cases where it has been held that a 
trade mark is capable of being transferred, 
it is assumed that the transferor has ac- 
quired a right to use that trade mark in 


respect of a particular species of goods and 
that he has transferred the right to use 
the trade mark on or in respect of th& 
same species of goods. He cannot transfer 
a supposed right to use the mark on every 
description or every species of goods. 
Suppose a person begins to use D1 
as his trade mark on bags of cement 
manufactured or imported by him; it ia 
obvious that E. J. Wood & Co, cannot 
legally prevent him from doing so and 
they themselves will be prevented from 
using this mark on cement manufactured 
by them after the other person has esta¬ 
blished his use of the mark on his cement. 
Consequently they cannot authorise an¬ 
other person to use this mark on bags of 
cement manufactured by him and thus 
infringe the trade mark of the first person. 

It is significant that E. J. Wood & Co, 
have known for long that Kanshi Earn- 
Hans Eaj have been using D 1 on their 
balls of cotton thread but they have taken 
no direct action to prevent them from doing 
so. The fact that another foreign firm 
ceased to use this mark on that protest is 
immaterial for the purposes of this case. 

I have already stated that Bishambar 
Nath & Co. secured the permission of 
E. J. Wood & Co, to use the mark in order 
to circumvent the effect of their conviction 
which was upheld in this Court; the con¬ 
duct of both these parties was in my 
opinion improper and should not be sup¬ 
ported by any Court, The real appellant, 
before us is Bishambar Nath & Co. as E. J. 
Wood & Co, are merely acting nominally 
for them. In this case one further im¬ 
portant fact must be borne in mind, E. J. 
Wood & Co. have been importing cotton 
thread but neither in the form of balls 
nor with D 1 as its distinguishing mark 
but with a different device thereon. There 
can, therefore, be no question of an in¬ 
fringement of their trade mark by Kanshi 
Eam-Hans Eaj when they placed in tho 
market cotton thread balls and bundles- 
thereof bearing the mark D1, which 
had never been used on this description 
of goods by E. J. Wood & Co. In these 
circumstances there could be deceit or 
misrepresentation that the thread balls- 

with D 1 as their distinguishing mark 
had been manufactured or imported by 
E. J. Wood & Co. Granting of an in¬ 
junction is no doubt ordinarily a matter 
for the discretion of the Court; but the 
discretion has to be exercised with due 
regard to the legal rights of the parties 
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and on -well recognised principles. More¬ 
over it cannot be asserted in this case that 
the trial Court has exercised its discretion 
illegally or unjustly or has infringed any 
principles of law in granting the injunc¬ 
tion. On the other hand in my opinion 
the Court has proceeded on a correct 
appreciation of the legal position of the 
parties and there is no good ground for 
interfering with the exercise of the trial 
Court’s discretion. I would therefore dis¬ 
miss this appeal with cost. 

[In consequence of the difference of 
opinion between Coldstream, J. and Jai 
Lai, J., the case was referred to Monroe, J.] 

Monroe, J. —This appeal comes before 
me by reason of a difference of opinion 
between Jai Lai, J. and Coldstream, J. 
The question referred is whether in the 
circumstances of this case the plaintiffs 
are entitled to restrain by injunction the 
defendants from using the mark D 1 on 
their balls and bundles of balls of yarn. 
It is necessary in the first place to con¬ 
sider the early history of the use of the 
mark D 1. The defendants E. J. Wood & 
Co. who have been for 50 years importers 
in India of piece-goods and yarn, have dur¬ 
ing this period used D 1 as a trade mark 
on their piece-goods. The plaintiff firm 
commenced business on 2nd June 1917 and 
according to Kunj Lai plaintiff they have 
a factory for the manufacture of balls of 
thread and they also sell sundries. They 
have used the mark D 1 on their thread 
balls since that date. Both this plaintiff 
and Dina Nath, a former partner of the firm 
stated that the idea of using D 1 as a 
trade mark was suggested by Hans Eaj, 
another member of the firm. Hans Eaj 
brought in the words of Dina Nath D 1 
and asked him to use it as a trade mark 
and how Hans Eaj came to have the idea 
of using D 1 as a trade mark is shown by 
the evidence of Mohammad Mashir who 
has acted as printer for the plaintiff firm 
since its commencement. Dina Nath and 
Hans Eaj brought to him samples of white 
shirting containing this trade mark D 1 
and asked him to copy it. He also printed 
green labels for them and it is interesting 
to note that the defendant E. J. Wood & Co. 
had been in the habit of using the mark 
D 1 on green labels * specimens of which 
have been produced in Court in 1917; when 
the plaintiff firm adopted the trade mark 
D 1 it had for many years been as¬ 
sociated with the goods that were being 
imported by E. J. Wood & Co. and there 


can be no doubt that Hans Eaj copied 
E. J. Wood and Co.’s trade mark and in 
my opinion the only possible reason for 
doing so was to make an improper use of 
the reputation which had been built up by 
E. J. Wood & Co. 

The next incident of importance occurred 
in 1923. In that year the firm of im¬ 
porters described as Sir Jacob Barren & 
Sons imported yarn with the mark D 1. 
From the evidence of Gurcharan Das, 
a witness for the plaintiffs it appears 
that this yarn was being imported for the 
plaintiffs and that the mark D 1 had 
been put on the imported yarn at the 
request of plaintiffs. Gurcharan Das in 
his evidence stated that he knew that 
the stamp D 1 belonged to E. J. Wood 
& Co. and that he made the plaintiff's 
understand that they would be responsible 
for any loss coming to them by the use of 
the mark D 1. The occasion for this re¬ 
mark arose from the fact that E. J. Wood& 
Co. had brought an action against one Nur 
Ilahi in the Court of the Subordinate Judge 
at Delhi to restrain the use of the mark D 1 
on yarn imported by Nur Ilahi. After a 
decision adverse to E. J. Wood and Co. had 
been given at the trial Mr. Stensfield who 
was then the Manager for Sir Jacob Barren 
and Sons, refused to promise to cease 
using the mark D 1 on the ground that 
E. J. Wood and Co. had just lost their 
case but when E. J. Wood and Co. won 
their case in the appellate Court, Mr. 
Stensfield said that his firm had given up 
importiag yarn marked D 1 and I would 
infer from the evidence that after Gur¬ 
charan Das’s threat to the plaintiff firm 
about the use of the mark D Ithe plaintiff 
firm refrained from ordering any more yarn 
from Sir Jacob Barren and Sons with the 
Mark D 1 on it. The plaintiff firm have 
continued to use the mark D 1 upto the 
present and some years ago they success¬ 
fully prosecuted Benarsi Das and Prabhu 
Dial at the instance of Hans Eaj for hav¬ 
ing sold cotton thread balls marked D 1. 
A short time before the institution of 
the present proceedings the defendants 
Bisham bar Nath and Co. commenced to 
use the trade mark D 1 on cotton balls 
with the authority of E J. Wood and Co. 
It is suggested by the plaintiffs that Pra¬ 
bhu Dial was at the bottom of this and 
that he was giving effect to his rancour 
against Hans Raj which had been caused 
by his prosecution. Two questions have 
been discussed and argued before me. For 
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B. .7. Wood and Co. it has been argued 
that cotton piece-goods and cotton yarn 
nre "oods of the same description and that 
if they acauired the right to the trade 
mark D 1 in connexion with cotton piece- 

goods they are entitled to 
cotton yarn and that the plaintiffs have 
no property in the trade mark D 1 so tar 
as cotton goods of the same description 
Ire concerned. Neither of the learned 
T,,j„es who have already expressed views 
■on the case has given a definite finding on 
this point. Jai Lai, J. has said: 

It is not the case and indeed this was not even 
A Knfnrc us that balls oi cotton thread and 

shirkings and mulls are the same species of goods. 

Coldstream, J. referred to the finding of 
the trial Judge that cotton yarn and cot- 

ton cloth are not goods of the same des- 

cription. Later in his judgment he says . 

In the to^th^Msto^ry 

proper inference that hav „^ o^^ 

:'n ‘the “thread could not be ealculated^tojead an 

wfth th^ei^hr^nnyotfier firm than 

thread were all along infringing R. J- wooa s 
trade mark. « , ^ T 

Prom this I Judge that Coldstream, J. 

though not expressing a p 

inclined to think that E. J. Wood and Co 

had acquired the right to use the mark 
D 1 on the ground that cotton yarn and 
cotton cloth were goods of the same des¬ 
cription. The point has been argued by 
both sides before me and it^ is i^cessary 
that I should come to a finding. Evidence 
has been produced by both sides on this 

point and there is a direct conflict between 

the evidence for the plaintiffs and the evi¬ 
dence for the defendants. The two kinds 
of goods are not as a rule sold by the same 
retailers but there is no doubt that im- 
porters of cotton goods and wholesale 
vendors of cotton goods almost^ invariably 
.deal in both commodities. This is true of 

the defendants’firm R J. Wood and Co. 

I am inclined to give importance to the 
evidence of Col. Mayne Mackingosh, an 
limporter of Delhi, who has been in the 
import trade for 12 years. Se 
cloth and yarn and he stated that cloth 
and yarn were goods of the same species. 
The reasons given by the witnesses who 
asserted that cloth and yarn are not goods 
of the same species are to my mind 
unconvincing and in some cases were illogi¬ 
cal. The learned trial Judge relied on the 
fact that yarn and cloth are classified 


under separate headings for the purposes 
of trade marks in En^and. But he goes 
on to cite a passage from Kerly on Trade 
Marks where it is laid down that the 
question should be looked at from & busi¬ 
ness and commercial point of view and 
that the true test would seem to be whe- 
ther the two sets of goods are so com¬ 
monly dealt in by the same trader that his 
customers knowing his mark in connexion 
with one set and seeing it upon the other 
would be likely to suppose that it was 
used upon them also to indicate that they 
were his goods. In my opinion this is a 
good test and there can be but one answer 
when the test is applied to the present 
case. The second point in the case 
which has most been considered by the 
learned Judges is whether in the circum¬ 
stances of this case an injunction ought 
to be granted. The relief in the pi^sent 
case is sought under S. 54, Specific Relief 
Act, and Coldstream, J. considers that 
Ulus, (w) applies to this case : Jai Lai, J. 
considers that it does not. Ulus, (w) is 
as follows : 


aa isjkkxj vv 19 • 

A improperly uses the trade mark of B. B 
obtain an injunction to restrain the user provided 
that B’s use of the trade mark is honest. 

I agree with Coldstream, J. and in my 
opinion the plaintiffs have been dishonestly 
using this trade mark D 1 since they 
commenced to use it in the year 1917. 
They have deliberately copied R. J. WoodI 
and Co.’s mark and notwithstanding a 
warning that they received in 1923 apd 
that it was then brought to their notice 
that there was risk in using it, they per. 
sisted in doing so. I cannot conceive how 
any one could suggest that their use of the 
trade mark has been honest. I think that 
the plaintiffs' action should be dismissed 
on both grounds. If I were satisfied that 
the use of this mark had been adopted by 
Bishambar Nath and Co. merely for the 
purpose of revenge at the in^ance of 
Prabhu Dial and that Prabhu Dial was 
connected with the defendants’ firm. 
I should not grant costs to the defendants, 
but I think the evidence on this point 
merely creates a suspicion and I am not 
prepared to say that the ordinary rule 
about costs should not apply. I would 
allow the defendants their costs of the suit 
and this appeal against the plaintiffs. 


rav./k.s. 


Appeal alloioed. 
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Abdul Rashid, J. 

Sardar Bishen Singh and anothe )— 
Defendants—Appellants. 

V. 

Pirthi Chand and otherSt Plaintiffs 
and another. Defendant—Respondents. 

Second Appeal No. 437 of 1936, Decided 
on 16th July 1936, from decree of Dist. 
Judge, Ambala, D/. 13th January 1936. 

(a) Practice—New plea—Not to be allowed 
in second appeal when it involves taking of 
evidence. 

A new point which necessitates the taking of 
evidence cannot be allowed to be raised for the 
first time in second appeal. [P 194 c 1] 

(b) Limitation Act (1908), S. 22— Suit by 
some of members of Hindu joint family on 
pronote in favour of family—Other members 
impleaded as defendants but after limitation— 
Suit against original defendants is not barred. 

When one out of several persons jointly entitled, 
either as partners, members of a joint Hindu 
family, or otherwise, to sue, brings a suit in his 
own name within the period of limitation, and 
subsequently after the period of limitation has 
expired joins those who were entitled to sue with 
him as defendants, such joinder does not render 
his suit liable to dismissal by reason of S. 22, 
Limitation Act, as against the original or real 
defendants, as that section does not apply where 
there is no community of interest between the 
two sets of defendants, and the fresh parties are 
merely joined for the purpose of safeguarding the 
original defendants. This principle is applicable 
even when the suit is not instituted by the karta • 
67 P R 1905, Foil.; 20 P R 1909, Rel. on; 79 
P R 1906 and 36 Cal 675, Disting. [P 194 C 1, 2] 

Teh Chand and Qabul Chand —for 
Appellants. 

D. N. Aggarwal —for Respondents. 

Judgment.— The material facts of the 
case for the purposes of this appeal may 
be shortly stated. On the 7th January 
1932 a pronote for a sum of Rs. 1,000 was 
executed by Lehna Singh in favour of Des 
Raj, son of Atma Ram. On the 8th January 
1935, the present suit was instituted by 
Pirthi Chand and Tirloki Chand, sons of 
Des Raj, against Lehna Singh for recovery 
of Rs. 1,000 together with interest at 6 
per cent, per annum from the date of the 
institution of the suit till the date of 
realisation. It appears that after the 
institution of the suit Lehna Singh died 
and his three sons, Shamsher Singh, 
Bishan Singh and Amrik Singh, were 
brought on the record as defendants 1 
to 3. The defendants pleaded inter alia 

that the pronote was without considera. 
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tion, that the plaintiffs were not the heirs 
of Des Raj, deceased, and that as the widow 
of Des Raj also claimed the sum in suit 
the plaintiffs could not recover the amount 
due on the pronote without obtaining 
succession certificate. On the 13th March 
1935 the defendants made an application 
to the Court that as the plaintiffs were 
members of a joint Hindu family with 
their grandfather Atma Ram, Atma Ram 
should also be made a party to the suit. 
On the 22nd March 1935, Ch. Kanshi 
Ram, counsel for the plaintiffs, stated that 
the plaintiff s grandfather Atma Ram was 
alive, that he was a member of a joint 
Hindu family along with the plaintiffs, 
and the plaintiffs had no objection if 
Atma Ram were made a defendant in the 
present case. After Atma Ram had been 
impleaded as defendant 4, the other defen¬ 
dants stated that as Atma Ram had been 
impleaded after the period of limitation 
the suit was time-barred. On the plead- 
ings of the parties, the trial Court framed 
a number of issues. It was held by the 
trial Court that the plaintiffs were the 
heirs of Des Raj, deceased, that as they 
were members of a joint Hindu family 
with their father, no succession certificate 
was necessary simply because the widow 
of Des Raj was also claiming the amount 
according to the allegations of the defen¬ 
dants. It further held that the pronote 
was for consideration and the plaintiffs 
were entitled to a decree for Rs. 1,000. 
Against this decision, Shamsher Singh, 
Bishan Singh and Amrik Singh, defendants, 
preferred an appeal to the learned District 
Judge. The learned counsel for the defen- 
dants-appellants stated before the learned 
District Judge that he abandoned all other 
grounds of appeal and that he would only 
argue the question of limitation. The 
learned District Judge held that the plain, 
tiffs’ suit was within time and on that 
finding dismissed the defendants’ appeal. 
Against this decision the defendants have 
preferred a second appeal to this Court. 

The learned counsel for the appellants 
contended that the plaintiffs were nob 
entitled to bring the suit as Atma Ram 
was the karta of the joint Hindu family, 
and he alone could sue the defendants on 
the basis of the pronote executed by Lehna 
Singh in favour of Des Raj. This point 
was nob taken by the defendants in their 
written statement, and therefore no issue 
was framed on this question. This point 
was nob even raised by the defendants in 
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their grounas of appeal before the learned 
pigtrict Juage. Had this point been raisea 

it woulH have been open to the 
to prove that Des Raj was really the 
man" King member of the family and tha 
Atma Bam was not the ot t 

familv The determination of the ques- 
tion Is to whether the plaintiffs were 

competent to bring the present suit would 
necessitate the taking of further evidence. 

I therefore did not allow the appellant 
to raise this new point for the first time 

in second appeal specially as it 
alleged by the defendants in the trial 
^S5t that Atma Bam was the karta of 

^ f iiv After the conclusion of his 

‘ on the question of limitation 

..’•.I '•> a', 

Tuit wUhout obtaining a 
fioate. This point was not i” ^ 

trial Court or in the Court 

or in the grounds of appeal to this Cou t 
Had this point been raised at an earner 

stage the plaintiffs might ^ 

trial Court to stay the suit so ‘ J 

could obtain tte succession 

I, therefore, refused to allow counse 

the appellants to raise this point for the 
first time at the conclusion o bis argu. 
ments in this Court. The ““'y 
argued before me was one of 
This question is concluded by a Full Bench 
ruling of the Punjab Chief Court rep .rted 
as 57 P B 1905.^ It was held in that case 

*^m'en one out of several persona jointly entitled 
sitber as partners, members of a jom Hindu 
family, or o(berwise. to hue, brmg^ a f^uit m 1 is 
owp name within the period of limitation and 

subse.iueutlyaf.er the period ^ 
expired joins those who were entitled to sue i h 
him as defendants such joinder does not render 
his suit liable to dismisbal by 
Limitation Act. as against the ‘ 

iflendauts, as that section does not apply whore 

therris no community of interest between the 
two sets of defendant, and the fresh parties are 
merely joined for the purpose of safeguarding the 

original defendant. 

The learned counsel contended that this 
ruling was inapplicable to the present 
case as the plaintiff in the reported case 
was the karta of the joint Hindu family. 
In my opinion, however, the pnncip e 
underlying the FuUjench ruling la fully 


applicable to the present case, 

may he made in this oonneotion to 201 

p R 1909.^ In that case the lollowing 

ohservat inns occur : 

The counsel for the respondent attempted t(> 
di 9 ».ingui>h the present case on the ground thai 
in 57 P R 1905* the suit was found to have 
been instituted by a managing member of the 
family. But the position so taken is altogether 

untcnnble as tbe question referred for deowon by 

a Full Btncb was a general issue ae stated at 
pp 194 and 195 of tbo report regardless of the fact 
wheiber ibe suit is or is not instituted by the 
managing member of a joint Hindu family. 

The learned counsel for the appellants 
relied on 79 P B 190fi.» and 36 Cal 675 ‘ 
In each of these cases a person was added 
as co.plaintiff after the period of hmita- 
tion. and it was held that the suit was 
barred under the provisions of 8. 22, 
Limitation Act. These oases are clearly 
distinguishable from the present case as 
Atma Bam waa added as a defendant and 
not as a plaintiff. For the reasons given 
above I affirm the decision of the Courts 
below and dismiss this appeal with costs. 

K S /r.k, AppsOfl dismissed* 

2. Gohru V. Amira, (1909) 20 P R 1909=1 I 0 

4.55=24 P W R 1909. 

3. UlolMD Mai V. Kripa Mai, (1909) 7^ ® ^06. 
4 Maihewsim v. Ram Kanai Singha Deb, (1^9/ 

8G Cal 675=1 1 C 626=9 0 L J 623. 


1. Labhu Ram v. Kanshi Ram, 
1905=76 P L R 1905 (F B). 


(1906) 67 P R 


A. I. R. 1937 Lahore 194 

Jai Lal and Abdul Rashid, JJ. 

Sahib Dayal and another — Decree- 

holders—Appellants. 

V. 

Jamal-nd.din and others — Judgment- 

debtors- Respondents. 

Exn Second Appeal No. 257 of 1936, 
Decided on r.th July 1936. from order of 
Dist. Judge. Jullundur, D/- 20th November 

Punjab Alienation of Land Act (13 of 
1900) S 16 — Land of mei^ber of agricul- 
lu al tribe cannot be sold in execution even 
when decree itself directs sale. 

The prohibition contained in S. 16 is absolnfce. 
The laud of a member of an agricultural tribe 
thnrolo-e cannot, bo aoid in exeouiion of a decr^ 
evon when the decree uself has directed its sale 
and the executing Court is competent to go behind 
Buch a decree : AIR 1936 Lah 

Vishmi Datta—lor Appellants. 
Mnhnmmad Afontr—for Respondents. 
Jai Lal. J —This appeal originally came 
up for hearing before me on 25th May 
1936, and in view of the conflict of deoi- 
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sions in this Court on the point involved, 
I referred it to a Division Bench for deci¬ 
sion. The point involved is whether the 
land of a member of an agricultural tribe 
can be s )ld in execution of a decree even 
■when the decree itself has directed its 
sale It arises in this manner. The 
appellant was originally a mortgagee with 
possession of the land in dispute. He 
instituted a suit for sale of the mortgaged 
property and the suit was decreed, a 
decree for sale of the property being passed 
in form provided for decrees in mortgage 
suits. When however the decree, holder 
applied for the sale of the land he was 
met by an objection that the same could 
not be sold by virtue of the prohibition 
contained in S. 16, Punjab Alienation of 
Land Act. This objection has been allowed 
by the Courts below. Consequently the 
decree-holder has presented this second 
appeal. Now S. 16, Punjab Alienation of 
Land Act, is : 

No laud belonging to a member of an agricul¬ 
tural tribe shall be sold in execution of any decree 
or order of any civil or revenue Court, whether 
made before or after the commencement of this 
Act. 

The prohibition contained in the section 
appears to be absolute, but it is contended 
on behalf of the appellant that it does not 
extend lo cases where the decree contains 
a direction for sale of the land ; in support 
of this contention, reference is made to 
the well recognized principle that an exe- 
cuting Court must execute the decree 
according to its terms and is not compe¬ 
tent to question its legality. Since this 
reference was made by me to the Division 
Bench, the question involved in this appeal 
has been considered and decided by another 
Division Bench of this Court in Civil Ex. 
A. No. 118 of 1936.^ My learned brother 
Abdul rtashid wrote the judgment in that 
case and was of opinion that S. 16. Punjab 
Alienation of Land Act, was an authority 

for the executing Court to go behind the 

decree and that the general principle 

referred to above was deliberately departed 

from in enacting that section. In this 
view Addison, J. concurred. There is no 
doubt that contrary opinions have been 
expressed in this Court but only in Single 
Bench cases and no judgment of a Divi¬ 
sion Bench has been cited before us in 
which the contrary view has been taken. 
The matter is therefore co ncluded by 

^ Muzaffar Ahmad, reported in 

AIR 1936 Lah 846=165 I C 243=38 P L R 

1066* 


authority and though I do nob feel 
impressed by the view taken in it, I must 
decide this appeal on the rule of scare 
drc/sis. I would therefore following the 
Division Bench judgment of this Court 
referred to above, dismiss this appeal 
with costs. 

Abdul Rashid, J.—I agree in the order 
proposed by my learned brother. 

v.b.b./d.s. Appeal dismissed. 
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Din Mohammad, J. 

Prahhii Dayal — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1062 of 1936, 
Decided on 10th September 1936, from 

order of Sess. Judge, Karnal, D/. 13th 
July 1936. 

Ct iminal Trial - Sentence — Enhancement 
of—Imposition of fine by appellate Cou.l is 
not enhancement of sentence if aggre^iate 
period of imprisonment is less than original 
period—Interference in revision is proper if 
alteration renders sentence excessive and 
inappropriate. 

The mere fact that a dne was imposed by the 
appellate Court would not in law be an eobauce- 
ment of sentence if the aggregate period of impri¬ 
sonment which the accused would have to 
undergo is to any extent less than the period of 
theoriginalsentence; but where such an alteration 
of the sentence has the effect of rendering it in 
the circumstances of the case excessive and inap¬ 
propriate, the interference in revision of superior 
Court may be called for ; SO Mad m (/«’ b), 
Rd. on. [P Q 

M. L. Puri —for Petitioner. 

Order. Prabhu Dayal was convicted 
under S. 61 (2) (a), Excise Act, and senten¬ 
ced to four months' rigorous imprisonment. 
On appeal the Sessions Judge reduced tiie 

sentence of imprisonment to two months 
but added a fine of Ks. 100. Coldstream, J, 
admitted this petition on the questi m of 
sentence and at the same time released 
the petitioner on bail. 

Counsel for the petitioner contends that 
the Sessions Judge was not empowered to 
enhance the sentence imposed on the 
petitioner and that the imposition of fine 
amounts to enhancement in his case. In 
30 Mad 103^ it was held that the mere 
fact that a fine was imposed by the appol. 
late Court would not in law be an 


1. Baktavatsalu Naidu v. Emperor, (1907) 80 
Mad 103=5 Cr L J 36=16 M L J 660 (F Bj. 
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.'enhancemeot of sentence if the aggregate 
.period of imprisonment which the accused 
would have to undergo is to any extent 
less than the period of the original sen¬ 
tence; but where such an alteration of the 
.sentence has the effect of rendering it in 
the circumstances of the case excessive 
and inappropriate, the interference in 
revision of a superior Court may be called 
for. In my opinion the Madras case is on 
all fours with this case. I accordingly 
remit the sentence of fine, and as the 
petitioner was released on bail after he 
had served about six weeks in jail, I do 
not propose to send him back. The sen¬ 
tence of imprisonment already undergone 
will be held sufficient in his case. The 
fine if paid will be refunded. 
w.D./a.L. Sentence remitted. 
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Abdul Eashid, J. 

Mohammad Baja and others — Accused 
—Petitioners. 

v. 

Emperoi — Opposite Party. 

Criminal Eevn. No. 1064 of 1936, 
Decided on 20th October 1936, from order 
of Sess. Judge, Shahpur, D/- 4th May 
1936. 

Penal Code (1860), S. 430—For conviction 
under S. 430, mischief within meaning of 
S. 425 is essential — Accused not damaging 
canal in any way but only continuing to take 
water even after end of their turn — Offence 
held not under S. 430. 

In order to make S. 430 applicable, mischief, 
within the meaning of S. 425, must be committed 
by a person before he can be convicted under 
S. 430. [P 196 C 2] 

. Where the accused did not damage the canal or 
any of its banks or openings in any manner but 
only continued to take water from the canal even 
after the end of their turn : 

Held : that there was no offence under S. 430. 
The accused were liable to be dealt with only 
under the provisions of the Canal Act. 

[P 196 0 2] 

Muhammad Amin —for Petitioners. 

Order.—Nine persons, namely, Muham¬ 
mad son of Raja, Ahmad, Ghanan Ahmad- 
yar Sher, son of Ditta, Muhammad, son of 
Jiwan, Mohabbat Sher, son of Pateh Khan 
and Sardara, were convicted under S. 430, 
Penal Code, and were each awarded a 
sentence of one day’s imprisonment and a 
fine of Rs. 50. Their appeal having been 
dismissed by the learned Sessions Judge 
they have preferred a petition for revision 
to this Court. 
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The case for the prosecution that an 
order was issued by the Canal Authorities 
allowing Narsingh Das (P. W. 1) to take 
water from a canal at a certain point. The 
Zilladar, two Patwaris and two employees 
of Narsingh Das went to the spot. The 
petitioners were asked to allow Narsingh 
Das to take the turn of water, but they 
refused to let the water be diverted from 
their field. No violence seems to have 
been used though the petitioners are 
alleged to have come to the place of occur¬ 
rence with lathis in their bands. The 
petitioners also did not damage the cainal 
or any of its banks or openings in any 
manner. The evidence has been recorded 
by the Magistrate in Urdu, in Shakista 
handwriting, and in spite of diligent efforts 
made by myself, the counsel and the 
reader, I have not been able to read the 
greater part of it. The facts enumerated 
above have been gleaned from the judg¬ 
ments of the lower Courts. 

It appears to me that the provisions of 
S, 430 are inapplicable to the facts of the 
present case. In order to make S. 430, 
applicable, mischief, within the meaning 
of S. 425, must be committed by a person 
before he can be convicted under S. 430. 
In the present case, the petitioners did not 
cause destruction of any property, nor did 
they cause any such change in property 
which may destroy its value or utility. If 
the petitioners continued to take water 
after their turn had ended, they can be 
dealt with under the provisions of the 

Canal Act. i 

For the reason given above, I accept 
this petition for revision and acquit the 
petitioners. The fines, if paid, shall be 
refunded. 

S.C./d.S. Bevision allowed. 
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Tek Chand,J. 

Mi. Char jo and anothei —Petitioners. 

V. 

Dina Nath and others — Opposite 
Parties. 

Civil Revn. No. 390 of 1936, Decided on 
18th November 1936, from order of Dist. 
Judge, Sialkot, D/- 25th May 1936. 

(a) Succession Act (1925), S. 372—Proceed¬ 
ings for grant of certificate—It is unusual to 
send notice to debtor or make him party— 
But issue of such notice is no ground for 
setting aside decision in such proceedings. 
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It is no doubt unusual to issue notices to the 
debtors of the deceased or implead them as 
parties to proceedings for grant of a succession 
certificate. But there is no legal bar to the Court 
doing so and the decision in such proceedings can* 
not be set aside on this ground alone. 

[P 198 C 1] 

(b) Succession Act (1925), S. 372 — Scope 
5*J^'***^y — Court has not to determine 
definitely and finally as to who has best right 
to estate It has merely to hold summary 
enquiry into right to certificate to facilitate 
collection of debts and for giving valid dis¬ 
charge—Grant of certificate does not give 
grantee absolute right to debt — Nor does it 
bar regular suit among heirs inter se. 

The enquiry in proceedings for grant of succes¬ 
sion certificate is to be summary, and the Court, 
without determining questions of law or fact, 
which seem to it to be too intricate and difiScult 
for determination, should grant the certificate to 
the person who appears to have prima facie the 
best title thereto. In such cases the Court has 
not to determine definitely and finally as to who 
has the best right to the estate. All that it is 
required to do is to hold a summary enquiry into 
the right to the certificate, with a view, on the one 
hand, to facilitate the collection of debts due to 

the deceased and prevent their being time-barred, 
owing (for instance) to dispute between the heirs 
inter se as to their preferential right of succession, 
and, on the other hand, to afford protection to the 
debtors by appointing a representative of the 
deceased and authorizing him to give a valid 
discharge for the debt. The grant of a certificate 
to a person does not give him an absolute right to 
the debt nor does it bar a regular suit for adjust- 

ment of the claims of the heirs inter se. If 
, necessary the Court can grant certificate condi- 
! tional on^ the grantee furnishing security for 
; indemnifying the person who may be ultimately 
J held entitled to the whole or any part of the debt. 

[P 198 C 2] 

(c) Hindu Law — Marriage — Parties Brah¬ 
min residents of town — Presumption is of 
approved form, 

Where the parties are Brahmins and residents 

of a town, in the absence of any evidence to the 
contrary, the marriage must be presumed to have 
been in one of the approved forms. [P 199 C 1] 

A Inheritance (Amendment) 

Act (1929), S. 1(2) —Person dying intestate 
before 1929 leaving widow—Death of widow 
after coming into force of Act-Succession is 
governed by Act 2 of 1929. 

, The provisions of Ac t 2 of 1929 regulate succes- 
sion to the estate of a ±imdu-male, governed by 
the law of the Mitakshara, who had died before 
the Act came into force hut whose estate had 
vested in a female holder who was alive on 21st 

date^of the enforce-' 

iVoo Ldh Woll, jgg Q 

if Inheritance (Amend- 

menl) Act (1929), S. 2—Husband succeeding 
to stridhana of wife—Succession to such pro¬ 
perly IS subsequently governed by law appli¬ 
cable to properly of husband - SuccesXn 

opening out after Act 2 of 1929 — Act 
applies^ -- 


^ It is quite true that Act 2 of 1929 is very 
limited in its scope. It, in terms, regulates suc¬ 
cession only to the separate property of a Hindu 
male dying in intestacy. It does not purport to 
alter the law in respect of the property of a 
fenaale. But where a husband succeeds to his 
wife’s stridhana property, and if he is dead, it 
descends in the same way as if it had belonged 
to the husband himself ; and to ascertain as to 
who the heirs of the husband are, the Court must 
ex necessitate rei, refer to the law governing 
succession to the property of the husband in force 
t^_time when succession opens out. If at 
TOch time Act 2 of 1929 has come into force, 
jit is that Act which governs succession and the 
i property cannot be deemed to be property of a 
)female ; AIR 1929 Oudh 296, Disima. 

[P 199 C 2 ; P 200 0 1] 

M. L. Puri—ioi' Petitioners. 

Amir Chand and Achhrn Mam — for 
Opposite Parties. 

Order. The following pedigree-table 
will be helpful in understanding the facts 
of the case : 

(W. 1) = NAWAHU = (W. 2) Mt. Melo 


Thakar (son) Labha (son)= 

I Mt. Partap Kaur 

Mt. Charjo (wife) 

(daughter) 

Nawahu was a Brahmin of Sialkot City, 
admittedly governed by the Mitakshara. 
He died many years ago. He had married 
twice, and had a son, Thakar, from his 
first wife, and another son, Labha, from 
the second wife, Mt. Melo. Nawahu’s first 
wife and his two sons Thakar and Labha 
are dead, Thakar left a daughter, Mt. 
Charjo. Labha died childless, leaving a 
widow, Mt. Partap Kaur. Mt. Melo, the, 
surviving widow of Nawahu, died on 1st 
January 1935. At the time of her death 
a sum of Rs. 2,545 was shown in her bahi 
as due to her by Amir Chand, respondent., 
After Mt. Melons death, her daughter-in- 
law, Mt. Partap Kaur, and her step-son’s 
daughter, Mt. Charjo, claiming to be her, 
heirs, jointly brought a suit against Amir. 
Chand for recovery of Rs. 3,200 made up 
of Rs. 2,545 principal and Rs. 655 interest. 
The defendant Amir Chand objected that 
the suit was not maintainable in the 
absence of a succession certificate. The i 
Sub-Judge, in whose Court the suit was 
pending, granted time to the plaintiffs to 
obtain a succession certificate and post¬ 
poned further proceedings. In accordance 
with this order Mt. Charjo and Mt. Partap 
Kaur jointly made an application under 
S. 372, Succession Act, in the Court of the 
Senior Sub-Judge, Sialkot, for grant of a 
succession .certificate fpr realisation of the, 
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debt due by Amir Chand to Mt. Melo. In 
the application it was stated that Dina 
Math and Narinjan Das were the collate¬ 
rals of the husband of Mt. Melo. deceased, 
and that notices be served on them. At 

tne bearing Dina Nath and Narinjan Das 
appeared and filed a written statement 
admitting their relationship with Nawahu 
and stating that they did not contest the 
cluim of the applicants (Mt. Charjo and 
Mt. I'artap Kaur) to obtain the succession 
certificate which might be granted to 
them. In the meantime Amir Chand, the 
alleged debtor, had applied that he be 
mrtde a party to these proceedings. The 
Senior Sub.Judge granted the application. 
Thereupon Amir Chand raised an objection 
that under Hindu law, which admittedly 
governed succession to the estate of Mt. 
]\lelo, neitlier Mt. Charjo nor Mt. Partap 
Kaur was her heir and that the certificate 
could not be granted to either or both of 
them. The Senior Sub.Judge upheld this 
plea and dismissed the application. 

The applicants appealed to the District 
Judge, who has affirmed the order of dis¬ 
missal though on grounds different from 
those given by the Sub-Judge. Mt. Charjo 
and Mt. Partap Kaur have come up in 
revision to this Court, and the first con¬ 
tention raised on their behalf is that the 
learned Sub.Judge acted illegally and with 
material irregularity in making Amir 
Chand a party to the proceedings, and 
that, in any case, on the admission of 
Dina Nath and Narinjan Das, who being 
collaterals of Mt. Melo's husband were the 
only other heirs, the petitioners were the 
persons having prirna facie the best title 
to the certificate, which should have been 
granted to them. After hearing counsel 
at length, I am not prepared to accept 
the first branch of this contention as sound. 
It is DO doubt unusual to issue notices to 
the debtors of the deceased or implead 
them as parties to proceedings for grant of 
a succession certificate. But there is no 
legal bar to the Court doing so, and I 
cannot see how the decision of the Courts 
below could be set aside on this ground 
alone. 

The second branch of the contention 
however appears to be more substantial. 
As already stated, the only surviving 
members of the family of the deceased 
were the two applicants, and the only 
two agnatic relations of her husband were 
Dina Nath and Narinjan Das. It is 
obvious that one or other of these four 
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persons had the right to the certificate. 
There was, however, no dispute inter se 
between them. They were all agreed that 
the certificate be granted to the applU 
cants. The learned Judge appears to 
have thought that the certificate could 
not be granted to the applicants, as neither 
of them was an heir to the estate of Mfc. 
Melo; and that it could not be granted to 
Dina Nath and Narinjan Das apparently 
for the reason that they had not asked for 
it. He accordingly dismissed the applica- 
tion, after expressing the opinion that the 
estate had probably escheated to the 

Crown. ^ 

Now if this is the correct view, there 

seems little doubt that by the time the 

Secretary of State takes steps to sue for 

recovery of the acnouDbi the clAino aj^aiost 
the debtor would have long since become 
time-barred. It is hardly necessary to 
say that it is to guard against such con¬ 
tingencies that the legislature has laid 
down that the enquiry in such proceedings 
is to be summary, and the Court, without 
determining questions of law or fact, which 
seem to it to be too intricate and difficult 
for determination, should grant the certi- 
cate to the person who appears to have 
prima facie the best title thereto. In such 
cases the Court has not to determine 
definitely and finally as to who has the 
best right to the estate. All that it is 
required to do is to hold a summary 
enquiry into the right to the certificate, 
with a view, on the one hand, to facilitate 
the collection of debts due to the deceased 
and prevent their being time-barred, owing 
(for instance) to dispute between the heirs 
tnler se as to their preferential right of 
succession, and, on the other hand to 
afford protection to the debtors by appoint¬ 
ing a representative of the deceased and 
authorizing him to give a valid discharge 
for the debt. The grant of a certificate to 
a person does not give him an absolute 
right to the debt nor does it bar a regular 
suit for adjustment of the claims of the 
heirs inter sc. Their rights are amply 
protected by the statutory provision that 
in appropriate cases the Court, as a con¬ 
dition precedent to the grant of the certi¬ 
ficate, may require the person to whom it 
proposes to make the grant, to furnish 
security for indemnifying the person who 
may be ultimately held entitled to thd 
whole or any part of the debt. In these) 
oircumstanoes, the proper course for the 
Court was to grant the certificate to one 
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or other, or (under certain safeguards) to 
both tbe applicants jointly, conditional on 
their furnishing security and leaving the 
<luestion of succession for subsequent deter¬ 
mination in a regular suit by the collate¬ 
rals or the Crown. The lower Courts 
appear to have completely ignored this 
essential aspect of the case, and this 
material irregularity is sufficient to justify 
a reversal of the order dismissing the 
application. 

It is not necessary to consider the rela¬ 
tive rights of the two applicants, as Mr. 
M. L. Puri, their learned advocate, stated 
that be does not press the claim of Mt. 
Partap Kaur for the grant of the certi¬ 
ficate, reserving to her the right to adjust 
her claims with Mt. Charjo in a separate 
case if necessary. He argues, however, 
that Mt. Charjo was the next heir to the 
estate of the deceased and he strenuously 
urges that the certificate be granted to 
her. This prayer is strenuously opposed 
by Mr. Achhru Ram, counsel for the con¬ 
testing respondent Amir Chand. It is 
conceded by Mr. Puri that the debt in 
question must be considered to be the 
absolute property of Mt. Melo, and the 
question for determination is whether Mt. 
Charjo was an heir to herstridhana at the 
time of her death. Now it is common 
ground between the parties that Mt. Melo 
left her surviving no descendants, male or 
female. According to the Mitakahara, 
Stridhana (other than sulka) belonging to 
a female (if she was married in one of the 
approved forms) passes, in the absence of 
her issue, to her husband, and after him 
to his heirs in order of their succession to 
him; and on failure of tbe husband's heirs 
it goes to her blood relations in preference 
to the Crown : Mulla’s Hindu Law, para, 
147. It is conceded by both counsel that 
the parties being Brahmins, residents of 
a town, the marriage of Mt. Melo with 
Nawahu must, in the absence of any evi¬ 
dence to the contrary, be presumed to 
have been in one of the approved forms. 
The short question for decision, therefore, 

18 , who would have taken tbe property 
if it had belonged to Nawahu?*’ There 
is no doubt that under the Hindu law of 
the Benares School, as interpreted by 
British Indian Courts before 1929. a son’s 
-daughter was not in the line of heirs The 
text of the Mitakahara, enumerating the 
female heirs of a male, was held to be 
exhaustive and not illustrative and there¬ 
fore such near relations as son’s daughter, 


sister, etc., who were not expressly men¬ 
tioned in the text, were held to be excluded 
from succession. In 1929, however, the 
leidslature intervened, and by Act 2 of 
1929 several important modifications were 
made in the Hindu law of succession with 
respect to the property of males not held 
in CO. parcenary and not disposed of by 
will. By S. 2 certain persons, who were 
not in the original line of heirs, were re¬ 
cognized as such, and the first of them is 
tile son s daughter, who ranks after the 
father s father. If, therefore, Nawahu had 
died intestate after 1929, his son’sdaughter, 
Mt. Charjo, would have been in the line of 
bis heirs. The fact that he had died long 
before 1929 is, however, immaterial, as be 
had left a widow, Mt. Melo, who had suc¬ 
ceeded to his estate and she died on Isfc 
January 1935, when the Act was in force. 

It is settled law that the provisions of 
Act 2 of 1929 regulated succession to the 
estate of a Hindu male, governed by the 
law of the Mitakshara, who had died 
before the Act came into force, bub whose 
estate had vested in a female holder, who 
was alive on 2l8b February 1929, which 
is the date of tbe enforcement of the Act: 
13 Lah 178^ and 17 Lah 356.^ Mr. Achhru 
Ram has not contested this proposition 
and has conceded that if the debt in ques¬ 
tion bad been proved to have been owned 
by Nawahu in his lifetime. Mt. Charjo’s 
right to inherit it would have been un¬ 
questioned. He urges, however, that Act 
2 of iy29 is inapplicable to the presentcase 
as it applies “only to the property of males 
not held in co.parcenary and not disposed 
of hy will,” and it had been found as a fact, 
and is indeed no l.>ng 0 r denied, that the 
debt in dispute was never held by a male 
but was the acquire! and absolute pro¬ 
perty of Mt. Melo. This contention is 
obviously devoid of force. It is quite true 
that the Act is very limited in its scope. 
It, in terms, regulates succession only to 
the separate property of a Hindu male 
dying in intestacy. It does not purport 
to alter the law in respect of the devolu¬ 
tion of other property of a Hindu male or 
the property of a female. Butin referring 
to the Act for the purpose of deciding the 
question involved in this case, we are not 
going beyond its proper scope. As already 

1, Shib Das v. Naod Lai. A I R 19S2 Lah 861= 

188 I C 291 = 13 Lah 178=33 P L R 428, 

2, Shakuntala Dcbi v. Kaushalya Devi, AIR 
1936 Lah 124=16210718=17 Lah 356-=38 
P L R 673. 
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stated, the rule of succession to stridhana, 
as laid down in Mitakshara is that, in the 
absence of the issue of the female holder, 
it devolves on her husband, and if he is 
dead, it descends in the same way as if it 
had belonged to the husband himself. To 
ascertain as to who the heirs of the 
husband are we must, ex necessitate rei 
refer to the law governing succession to 
the property of the husband in force at 
'the time when succession opened out.^ In 
the present case, therefore, the heir to 
Mt. Melos property is the person, who 
would have inherited it, if it had been 
Nawahu’s property, in 1935, and this as 
'shown above is his son’s daughter Mt. 
Charjo. 

In coming to the contrary decision the 
learned District Judge has relied upon 
A I E 1929 Oudh 296.® That case was, 
however, decided long before Act 2 of 
1929 came into force and no question of 
the interpretation of its terms arose. Fur¬ 
ther, there an attempt was made to extend 
a certain custom, found to exist in the 
matter of succession of the property of a 
male owner, to inheritance to the property 
of a female, but the learned Judge ruled that 
this could not be done, as it was not per¬ 
missible to find custom by analogy. Mr. 
Achhru Earn frankly conceded that the 
case is clearly distinguishable and it does 
not seem to be necessary to discuss it 
further. I accept the petition for revision 
and in supersession of the order of the 
Courts below, direct the Senior Sub-Judge 
to grant Mt. Charjo a succession certificate 
to collect the debt mentioned in the appli¬ 
cation. Amir Chand, respondent, shall pay 
to Mt. Charjo her costs throughout.^ The 
application of Mt, Partap Kaur is dis¬ 
missed. She will bear her own costs in 
all Courts. 

K.s./e.k. Petition accepted, 

3. Kaj Bachan Singh v. Bhanwar Lalji, A I E 
1929 Oudh 296=118 I 0 760=4 Luck 690=6 
OWN 287. 
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Tek Chand, J. 

Balwant Singh — Decree-holder — 
petitioner. 

V. 

Jagdish 5araw—Opposite Party. 

Civil Eevn. No. 216 of 1936, Decided on 
29th May 1936, from order of Senior Sub- 
Judge, Delhi, D/. 2nd December 1935. ; 


193?r 

Civil P. C. (1908), S. 60 (1) (c)—Exemptioa 
of house from allachmenl—Bone fide occu¬ 
pation for agricultural purposes must be 

proved. 

In order to claim exemption from attachmeni 
or sale under S. 60 (1) (c) it is not sufficient 
merely to show that the house in question belonged 
to an agriculturist, or was being lived in by him, 
but it must be established further that it was 
being used or occupied bona fide for purposes of 
agriculture: AIR 1930 hah 103i and AIR 
1933 Rang 227 [F B), Rel. on\ A I R 1934 Lah 
680, Dissent, 201 0 IJ 

Bishan Narain—lot Petitioner. 
Harbhajan Das—for Opposite Party. 

Order. — The petitioner obtained a 
money decree against the respondent from 
the Small Cause Court, Meerut, and got 
it transferred for execution at Delhi. In 
execution, a house belonging to the judg- 
ment-debtor situate at Sbahdara, Delhi 
Province, was attached. The judgment- 
debtor objected that he was an agricultu¬ 
rist and occupied the house for agricultural 
purposes and therefore it was exempt 
from attachment under S. 60 (c), Civil 
P. C. The executing Court accepted the 
objection and ordered the release of the- 
house from attachment. The decree-holder 
appealed to the Senior Sub-Judge who- 
affirmed the decision of the executing 
Court. 

In dismissing the appeal, the learned 
Senior Sub-Judge relied upon a Single 
Bench ruling of Abdul Qadir, J, reported 
in A I E 1934 Lah 680^ in preference to 
another Single Bench decision of Jai 
Lai, J. in A I E 1927 Lah 66,^ Following 
the former ruling, the Senior Sub-Judge 
held that it was not necessary for the 
judgment-debtor to prove that the house 
was used or occupied bona fide for pur¬ 
poses of agriculture, and that all that was 
necessary for him to prove was either that 
it was lived in, or that it was used for 
agricultural purposes by the judgment- 
debtor. Before me, counsel for the res¬ 
pondent has admitted that the interpreta¬ 
tion of the law in A I R 1934 Lah 680^ is 
not correct. It appears that the atten¬ 
tion of the learned Judge of the Court 
below was not drawn to a Division Bench 
ruling of this Court reported in 12 Lab 
367,® where it was held that in order to 

1. Jagat Singh V. Phuman Singh, AIR 1934 
Lah 680=149 I 0 428=35 P L R 609. 

2. Ralia Ram v. Hayat Bibi, AIR 1927 Lah 68 
=98 I 0 867. 

3. Mirza v. Zanda Ram, AIR 1930 Lah 1034— 

;301 0 419=31 P L R 842=12 Lah 367. 
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claim exemption from attachment or sale 
under S. 60 (l) (c) it is not sufficient 
merely to show that the house in question 
belonged to an agriculturist, or was being 
lived in by him, but it must be established 
further that it was being used or occupied 
bona fide for purposes of agriculture. This 
ruling has been followed in several cases 
of this Court. A Full Bench of the Ean- 
goon High Court also, has held in 11 
Eang 372'^ that the exemption from 
attachment under prov. (c), S. 60 is of a 
house occupied by an agriculturist, and 
this means a house dwelt in or occupied 
by an agriculturist as such and in good 
faith for the purpose of agriculture. It 
does not include other houses, belonging to 
and occupied by an agriculturist, other¬ 
wise than in connexion with his calling. 
There are various rulings of the other 
High Courts in which the same interpre¬ 
tation has been adopted. In the Punjab, 
of course, the law has since been amended 
by (Punjab) Act 7 of 1934, but the pro- 
perty in question is situate within the pro. 
vince of Delhi, and that Act has not been 
extended there. It is clear therefore that 
the learned Senior Sub-Judge misdirected 
himself as to the law and did not consider 
the evidence from a proper standpoint. 
Consequently his conclusion cannot be 
upheld. I accept the revision, set aside 
the judgment of the learned Senior Sub- 
Judge and remand the case to him for 
re-hearing and disposal in accordance with 
law. Costs shall abide the event. 

R.W./k.s. _ Bevi sion accepted, 

4. Bank of Chettinad v. Ko San Ok AIR 1933 
Eang 227=145 I C 326=11 Rang 372 (P B). 
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Municipal Committee, Lahore—'Deim. 
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demolishing of building erected during sane* 
tion. 

There is no provision under S. 195 to enable 
the Committee to issue a notice to alter or demo¬ 
lish a building which has been sanctioned by it 
and which has been constructed in conformity 
with such sanction and during the existence of 
the sanction. Even in respect of a building which 
has been deemed to have been sanctioned by it, 
the powers of the Committee are limited as indi¬ 
cated in the sanction. [P 203 C 1, 2; P 204 C 1] 

So if a person relying on the sanction of the 
Municipality builds a good portion of the building 
before such sanction is cancelled by the Deputy 
Commissioner, the Municipality cannot order 
under S. 195 to demolish the building. 

[P 204 C 1] 

Ghuni Lal Vohra —for Appellant. 

Malak Mohammad Hussain —for Ees- 
pondent. 

Judgment. — This appeal is by the 
Municipal Committee of Lahore against a. 
decree of the Additional District Judge, 
Lahore. The facts are these: The res- 
pondent, Mrs. Ohaudhri Fazal Ilahi, made 
an application under S.189, Punjab Muni¬ 
cipal Act, to the Municipal Committee, 
Lahore, for sanction to build on a site 
which abuts the Davis Eoad, Lahore. The 
erection of the building was sanctioned by 
the Municipal Committee by its resolution 
under S. 193 of the Act. In pursuance of 
this resolution she commenced to erect the 
building and it appears that she construe- 
ted a good portion of the sanctioned build¬ 
ing. Subsequently however the Deputy 
Commissioner, acting under S. 232 of the 
Act, suspended the sanction on the ground 
that it contravened a scheme sanctioned 
by the Commissioner under S. 192, Punjab 
Municipal Act. This action of the Deputy 
Commissioner was confirmed by the Com¬ 
missioner and there is no contention and 
doubt that the orders of both the Commis¬ 
sioner and the Deputy Commissioner are 
valid. It is admitted that when this 
order of the Commissioner was served on 
the respondent, she immediately stopped 
further building. 


Mrs. Chaudhri Fazal Ilahi—FlainiiS 
—Eespondent. 

Second Appeal No. 424 of 1936, Decided 

on 13th October 1936, from order of Addl. 

Diet. Judge, Lahore, D/. 4th December 
1935. 

Act (3 of 19U), Ss, 195 
and 232-Person erecting good portion of 
building with and during sanction by Muni- 
* Sanction subsequently suspended 

by peputy Commissioner under S. 232— 
Municipality cannot under S. 195 order 


A notice under S. 195, Punjab Municipal 
Act, was then served upon her by the 
Municipal Committee requiring her to 
demolish the building which she had 
erected before receipt of the orders of the 
Deputy Commissioner and the Commis¬ 
sioner suspending the sanction, and as she 
did not comply with this notice, a notice 
under S. 220 of the Act was served upon 
her by the Municipal Committee intimat¬ 
ing to her Jihat the Committee would 
demolish tho building itself. Thereupon 
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the suit out of which this second appeal 
has arisen was instituted by the respon- 
dent asainst the Municipal Committee of 
Lahore for an injunction restraining the 
Committee from demolishing the building 
which she had already erected and res¬ 
training the Committee from preventing 
her from completing the building, on the 
grounds that the orders of the Deputy 
Commissioner and the Commissioner were 
illegal; with regard to the prayer for 
iojunctioD preventing the Committee from 
demolishing the building already erected by 
the respondent, further ground was taken 
by her that the notice to demolish such 
building was ultra vires as it was not 
autlioiized by any provision of the Punjab 
Municipal Act. The trial Court refused 
injunction so far as the prayer to prevent 
the Municipal Committee from prohibiting 
the plaintiff from completing the building 
was concerned and the suit was dismissed 
pro tanto on the ground that the orders 
of the Deputy Commissioner and the 
Commissioner were legal and were binding 
both on the Committee and the plaintiff. 
The suit was however decreed so far as 
the prayer to restrain the Committee from 
demolishing the existing building was con¬ 
cerned. From this decree both parties 
appealed to the Additional District Judge 
of Lahore but both the appeals were 

dismissed. 

Consequently the Municipal Committee 
has presented this second appeal and it is 
contended on its behalf that the notice 

issued by the Municipal Committee under 

S. 195 directing the respondent to demo- 
lish the building which she had erected 
under the sanction of the Municipal Com¬ 
mittee, which however was subsequently 
suspended, was a perfectly legal notice. 
It is not claimed before me that the Com¬ 
mittee hnd power to have the building 
demolished under any other provisions of 
the Municipal Act or that any notice 
under any such provisions of the Act was 
served upon the respondent. The only 
question that I have therefore to decide 
in this appeal is whether the Municipal 
Committee was competent under 8. 195| 
Municipal Act, to call upon the respondeat 
to demolish the building which she had 
already erected before the sanction of the 
Committee was suspended. S. 195 is as 
follows: 

Should a building be begun, erected or re-erected 

(a) without saoctioo aa required by 8. 189 (1); 

(b) without notice as required by 8. 189 (2) or 


(c) when sanction has been refused, the com- 
nittee/executive officer may by notice deliver to 
the owner within six months from the comple¬ 
tion of the building require the building to be 
altered or demolished as it/he may deem neces- 
gary within the period specified in such notice. 

Now, it is not claimed on behalf of the 

Committee that its notice was given under 

this provision of the section nor do the 

circumstances mentioned in the section as 

read by me exist in this case. But the 

section continues as follows : 

Should it be begun or erected (d) in contraven¬ 
tion of the terms of any sanction granted, or (e) 
when the snDCbion has lapsed; or (f) m oontravea- 
tioD of anv bve-law made under S. 190, or in the 
case of a building of »hich the ereotion has been 
deemed to be sanctioned under S. I9d 14), u it 
contravenes any bye-law or any scheme sanctioned 
under 8 192 ; the committee/executive offiwt 

may bv notice, to be delivered to the owner wnhm 
Bix months from the completion of the budding, 
require tbe budding to be altered m such mannet 
as it/he may deem necessary, withm the period 

specified in such notice: . i j * 

^Provided that the Committee may instead of 

requiring the alteration or demolition of any sum 
budding, accept by way of compensation such 

sum as it mav deem reasonable*, 

Provided also that the Committee shall require 
a building to be demolished or altered so 
nece-*sary to avoid contravention of a budding 
scheme drawn up under S. 192. 

The learned counsel for the appellant 
relies upon the last-mentioned proviso. 
His argument seems to be that this pro¬ 
viso confers up in the Municipal Com¬ 
mittee, independently of the other provi¬ 
sions of S. 195, an absolute power to have 
a building demolished or altered so far as 
it may contravene a building scheme sano- 
tiooed under S. 192. But this proviso 
must, in my opinion, be read with the 
remaining part of the section which con. 
fers on the Committee power to issue a 
notice to require a building to be altered 
if it contravenes the terras of any sanction 
granted or if it is constructed when the 
sanction has been lapsed or if it is in con¬ 
travention of any bye-law made under 
S. 190 ; or, in the case of a building which 
has been deemed to be sanctioned under 
S. 193 ( 4 ), if it contravenes any bye-law 
or any scheme sanctioned under S. 192- It 
is not claimed before me that the building 
is in contravention of any bye-law made 
under 8. 190. The only contention of the 
Municipal Committee is that the building 
contravenes a scheme sanctioned under 
8. 192. Therefore under the main part of 
the section the Municipal Committee is 
entitled to require the demolition of the 
building if it contravenes the scheme under 
S. 192 only if the building is deemed to 
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have been sanctioned under S, 193 (4). 
There is no provision under S. 195 to 
enable the Committee to issue a notice to 
alter or demolish a building which has 
been sanctioned by it and which has been 
constructed in conformity with such sanc¬ 
tion and during the existence of the sanc¬ 
tion. The proviso referred to therefore 
only means this: that whereas in the other 
cases mentioned in Cls. (d), (e) and (f) of 
S. 195, the Committee may require the 
building to be altered or as an alternative 
to the alteration of the building may accept 
compensation, in the case of a building 
which has been deemed to be sanctioned 
under S. 193 (4) the Committee must 
order it to be demolished or altered so as 
to avoid contravention of a building 
scheme sanctioned under S. 192. In such 
a case no option is left to the Committee 
to accept compensation and an additional 
power is conferred on it to direct the 
demolition of the building and not merely 
alteration thereof. In my opinion there¬ 
fore the proviso does not help the appel¬ 
lant as it exists. Reference may at this 
stage be made to what is meant by the 
expression has been deemed to be sanc¬ 
tioned under S. 193 (4).'' lu order to 
understand this it is necessary to go back 
to S. 189. That section provides that: 

No person shall erect or re erect or commence to 
erect or re erect any building without the sanc¬ 
tion of the Municipal Committee, 

and further provides I he manner in which 
the sanction of the Municipal Committee 
has to be applied for. S. 190 empowers a 
Municipal Committee to make bye-laws as 
to tbe mode of construction of buildings 
and S 191 empowers a Municipal Com¬ 
mittee to ask applicants for erection or 
re-erection to give information required by 
the Committee as specided in that section 
in cases where no bye laws have been 
framed by the Committee. S. 192 em- 
powers tbe Committee, if it is required by 
the Commissioner, to draw up a building 
scheme for built areas, and a town plan¬ 
ning scheme for unbuilt areas ; it is 
claimed by the Committee that the scheme 
which has been contravened was sanc¬ 
tioned under this section and this is a 
matter on which the parties are at issue 
before me. S. 192 (A) provides punish¬ 
ment for use of a building erected or re- 
erected so as to contravene the scheme, 
and the punishment provided for is fine 
subject to limitations mentioned in that 
section which it is not necessary to state 


here. S. 193 empowers the Committee to 
sanction or to refuse to sanction an af)pli. 
cation made under S. 189 to erect or to 
re-erect a building subject to such condi¬ 
tions and modifications as the Committee 
may deem fit. But sub-s. 4 of that section 
provides : 

Notwithstanding anything contained in sub-s. (1) 
or 8ub-8. (2) hut subject to the provisions of sub- 
8. (2), S. 190, if the Committee or Kxecucwe 
Officer neglects or omits, within GO days of the 
receipt from any person of a valid notice of such 
person s intention to erect or re*erect a building, 
or within 120 days, if the notice relates to a 
building on the same or part of the same site, ou 
which sanction for the erection of a building has 
been refu-ed within the previous 12 mouths, to 
pass orders sanctioning or refusing to ^aucLioa 
such erection or re erection, such erection or re- 
erection shall, unless the land on winch it is pro¬ 
posed to erect or re-erect such buildings belongs to 
or vests in the Committee, be deemed to have 
been sanctioned, except in so far as it may con¬ 
travene any bye law, or any building or town- 
planning scheme sanctioned under S. 192. 

This laud is not claimed to belong or to 
vest in the Committee. But this proviso 
does not apply to the present case because 
sanction was expressly granted by the 
Committee to the respondent and S. 195, 
Cl. (f) empowers a Committee to issue a 
notice to alter only a building of which 
erection has been deemed to be sanctioned 
under S. 193, if it contravenes any bye¬ 
law or any scheme sanctioned under S. 192. 
It may incidentally be remarked that the 
two sections appear to contrariict each 
other because according to S. 193 (l) an 
application to build which contravenes 
any bye-law, or any building or town, 
planning scheme sanctioned under S. 192, 
can never be deemed to have been sane- 
tioned : still Cl. (f), S. 195 em powers a 
Committee to issue notice in the case of a 
building of which the erection has been 
deemed to be sanctioned under S. 193 (l) 
if it contravenes any bye law or any 
scheme sanctioned under S 192. This is 
the only provision of S. 19o which em¬ 
powers a Committee to require the alter¬ 
ation or demolition of a building which it 
has indirectly sanctioned, that is to say, 
which has been deemed to be sanctioned 
under S. 193 (4). In order to enable the 
Committee to succeed in this case it is 
necessary for it to’show that it has statu¬ 
tory power to issue the notice which it 
has issued to tbe respondent, but no pro¬ 
vision of the law except S. 195 has been 
relied upon. In my opinion that section 
does not help the Committee because it 
does not empower it to require the demoli- 
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tion or alteration of a building which it 
has expressly sanctioned and even in res¬ 
pect of a building which has been deemed 
to have been sanctioned by it, the powers 
of the Committee are limited as indicated 
in the section. 

This building, as I have already shown, 
was sanctioned by the Municipal Com¬ 
mittee and it was erected when that sanc¬ 
tion was still in force. Under S. 232, the 
Commissioner or Deputy Commissioner, 
may, by order in writing, suspend the 
execution of any resolution or order of a 
Committee or joint Committee, or prohibit 
the doing of any act which is about to be 
done, or is being done in pursuance of or 
under cover of this Act, or in pursuance of 
any sanction or permission granted by the 
Committee in the exercise of its powers 
under the Act. Now, in the first instance, 
no order of prohibition is claimed to have 
been issued by the Commissioner or the 
Deputy Commissioner to the respondent, 
but such an order of prohibition could not 
be issued with regard to the acts which 
have already been done. It could only 
relate to future acts and it is admitted 
before me that after the order of the 
Deputy Commissioner or the Commissioner 
was notified to the respondent, the build¬ 
ing operations were immediately stopped. 
Therefore the present structure that exists 
on the spot had been constructed before 
the order of the Deputy Commissioner or 
the Commissioner was served upon the 
respondent. The position may be unfor¬ 
tunate, but the remedy is in the hands of 
the Legislature. As the law exists it does 
not empower the Committee to secure the 
demolition of a building as in this case. 
On the other hand, there is this consider¬ 
ation that if a person relying upon sanc¬ 
tion granted by the Committee bona fide 
spends money on erection of a building 
before such sanction is cancelled by^ the 
higher authority, it does not seem fair to 
make him suffer by ordering the demoli¬ 
tion of the building unless compensation is 
paid to him. To the grounds therefore on 
which the learned Additional District 
Judge confirmed the decree of the trial 
Judge issuing injunction to the Municipal 
Committee, there can be no valid or legal 
objection. 

Anothei; objection was raised by the 
respondent’s counsel before me but at a 
late stage of the arguments, in fact when 
I was dictating this judgment. He pointed 
opt that, in, fact no scheme un^er S. 192, 


Punjab Municipal Act, has been sanctioned 
which has been contravened by the sanc¬ 
tion granted by the Municipal Committee. 
This however is not a ground on which 
the judgments of the Courts below are 
based and therefore I have refrained from 
giving any finding on this contention of 
the respondent’s counsel. I have also 
refrained from deciding whether the notice 
under S. 195 was properly served upon the 
respondent because the learned Additional 
District Judge has not decided that ques¬ 
tion either, and, in my opinion, in view of 
what I have held on the main contention 
of the appellant, it is not necessary to give 
a finding on this question also. I dismiss 
this appeal with costs. 

s.C./d.s. Appeal dismissed. 
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Addison and Abdul Rashid, JJ. 

Des Eaj —Decree-holder—Appellant. 

V. 

Fazal Karim — Judgment-debtor 
Respondent. 

Letters Patent Appeal No. 32 of 1936, 
Decided on 20th April 1936, from judgment 
of Agha Haidar, J., D/- 16th January 1936, 
reported in ^4 7 E 1936 Lah 388. 

(a) Civil P. C. (1908), S. 151 — Court failing 
to pass personal decree under O. 34, R. 6 
through oversight — Court can correct 
mistake. 

On an application under 0. 34, R. 6, CivilP.C., 
for personal decree, the judgment-debtor raised an 
objection that the application was barred. The 
Oourt dismissed the objection but failed to pass 
a personal decree as prayed. The decree-holder 
applied under S. 151 to get the mistake corrected: 

Beld : that the Court had power to correct the 
mistake and it should do so because there was no¬ 
fault of the decree-holder. [P 205 0 2] 

(b) Res judicata—Words in Expl, 5, S. 11, 
Civil P. C., are ‘relief claimed in plaint’— 
Relief of personal decree claimed in appli¬ 
cation under O. 34, R. 6—Court failing to- 
pass personal decree—Fresh application for 
personal decree not barred by S. 11, Expl. 5:. 
38 P L R 100—A I R 1936 Lah 388=163 I C 
iJ9, Reversed, 

In an original plaint personal relief was claimed 
and the usual preliminary decree was made, 
giving the plaintiff liberty to apply for a personal' 
decree if the sale proceeds of the property were nob 
sufficient to meet the decree. It so turned out 
that they were insufbeient and he then put in an 
application under 0.34, R. 6, asking for a personal 
decree. While disposing of this application filed 
under 0. 34, B. 6, the Oonit failed to pass tho 
personal decree as prayed. On this the decree*, 
holder again applied to poprt f^r passmg 
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personal decree. The judgment-debtor contended 
that as m the previous application the relief of a 
personal decree was not granted it should be taken 
to have been refused, and as such under the provi¬ 
sions of S. 11, Expl. 5, Civil P. 0., the present 
application was barred; 

^ Held \ that in S. 11, Expl. 5 the words are 
relief claimed in plaint’ and not ‘in an appli¬ 
cation,’ so the second application was not barred 
by res judicata : 38 P L It 700=A I R 1936 
Lah 388=163 I G 119, Reversed. [P 206 C 1] 

Mehr Ghand Mahajan and Eatan Lai 
Chaiola —for Appellant. 

Niaz AH —for Respondent. 

Addison, J. —Fazal Karim mortgaged 
certain property in favour of Des Raj by 
deed, dated 15th March 1922, for Rs. 2.000. 
He brought a suit on his mortgage on 27th 
August 1930 and obtained the usual preli. 
minary decree on 5th December 1931. 
This decree was made final on 21st Decern- 
ber 1931. The mortgage property was 
then sold on 4th July 1932, the sale being 
confirmed on 13th August 1932. After 
the sale, Rs. 5,458 remained outstanding. 
Accordingly on 13th August 1932 the 
decree-holder put in the usual application 
under 0. 34, R. 6, Civil P. C,, for a personal 
decree. The only defence raised by the 
judgment-debtor was that the personal 
liability was time-barred. By order, dated 

23rd March 1933. the Subordinate Judge 

overruled the objection regarding limita¬ 
tion. Having done so he went on to say 
that the decree-holder stated that he 
would apply for execution again and he 
accordingly consigned the record to the 
record room but without actually passing 
a personal decree or drawing up a decree 

sheet making the judgment-debtor person¬ 
ally liable. 


The judgment-debtor. Fazal Karim, to( 
this decision on appeal to this Court : s 
C. A. No. 997 of 1933.^ The Judge wl 
heard this appeal pointed out that the oh 
defence raised, namely, the question , 
hmitatiou, had been decided against Faz; 
Karim, but that the trial Judge did not £ 
on to make an order to the effect that 
personal decree should be passed, nor d: 
fie draw up any decree sheet. He. ther* 

fore, held that in these circumstances thei 
could be no appeal against a mere judf 
ment, but he added that if and when 
decree was passed, an appeal might h 
open to Fazal Karim. As no decree ha 
been passed he dismissed his appe al. 

*1. Fazal Karim V. Des Raj, C. A. No. 997 of 193i 
decided on 7th March 1934. '' 


Thereupon the decree-holder Des Raj 
put in an application under S. 151, Civil 
P. C., on 23rd July 1934, to the Court 
asking that the words might be added that 
a personal decree was passed and a decree 
sheet should be drawn up. While this 
application was still pending, he put in 
another application under 0. 34, R. 6, 
Civil P. C., on 2nd March 1935, for a 
personal decree, and it might be here noted 
that this application would be within time. 
The Judge dismissed both applications 
holding that he could not alter the order 
of his predecessor under S. 151, Civil P.C., 
and that the second application could not 
proceed, being barred by the rule of 
res judicata. Against this decision Des Raj 
appealed and his appeal was dismissed. 
Des Raj then put in this appeal under the 
Letters Patent. 

It is obvious that what happened on 
23rd March 1933 was that the only defence 
raised by Fazal Karim to the grant of a 
personal decree to Des Raj was repelled 
and the Judge then forgot to pass a 
personal decree or overlooked doing so. 
The decree-holder apparently thought this 
order had been passed and stated to the 
Judge that he did not wish to execute the 
decree then and there but would bring a 
fresh application to do so later. Even the 
judgment-debtor Fazal Karim seems to 
have been under the impression that a 
personal decree had been passed against 
him and he appealed to this Court attack¬ 
ing the order of the Sub.Judge. The result 
of this appeal has already been noted. It 
was then that the decree-holder came to 
know that the personal decree had not by 
oversight been passed and he then applied 
that that should be done and a little later 
by way of safeguard put in another appli¬ 
cation under 0. 34, R. 6, Civil P. C., 
asking for a personal decree to be passed! 

It seems to us that the Court had power 
to correct the mistake it had made and 
should have exercised it. There was no 
fault of the decree-holder. The matter had 
been tried and it had been decided rightly 
or wrongly that the personal remedy was 
not barred. We are, therefore, of opinion 
that the application under S. 151 should 
have been accepted and a formal personal 
decree passed, a decree sheet being drawn 
up at ^ the same time. This would then 
have given the judgment-debtor the right 
to appeal to this Court against that order 
Further, it is not at all clear that the 
second application under 0. 34, R. 6, is 
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barred by Expl. 5, S. 11. Civil P. C. 
Espl- 5 ruD8 as follows : 

Any rplief claimed in tbe plaint, which is not 
expressly granted by tbe decree, shall, for the 
purpohCH of this section, be deemed to have been 

relurcd. 


In the onfiinal pUint personal relief was 
claimed and the usual preliminary decree 
wna niadet ftivinfi the plaintiff libeity to 
apply for a personal decree if the sale pro¬ 
ceeds of the property were notsuflicient to 
oieet the decree. It so turned out that 
they were insufTicieot and he then put in 
an apfdication under O. 34, E. 6, asking 
for a personal decree. It was this appli¬ 
cation which was disposed of by tbe Court 
and not a fdaint ; and the word plaint 
only is used in Expl. 5, which thus does 
not apply in terms. In the present case, 
however, we thiuk the best course is to 
direct the trial Court to add words, acci¬ 
dentally missed out in its order, dated 23rd 
l^larch 193d, to the etiect that a personal 
decree for so much is granted to the 
plaintiff. A decree sheet should also be 
drawn up. When this is done in tbe pre¬ 
sence of the parlies, the judgment-debtor 
Fazal Karim will have the right to appeal 
to this Court against tbe 6nding that the 
pettniial remedy was not barred. The 
decree sheet should hear the date on which 
it is drawn u|> by the Court. We accept 
tlie appeal in the terms given above and 

remit the matter to the Court concerned 
to carry out the order. The parties will 
hear their own costs of these proceedings 
up-to-date. 

B.d./h.K. Appeal allowed. 
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(b) Civil P. C. (1908), Sch. 2, Para. 18-Slay 
of suit- Discretion must be exereiked on con* 
sideration of sufficient reasons. 

Although a Court has a diecretion to stay or to 
refu^e to stay a suit under para. 18, Soh. 2, Civil 
P. C., it is its duty to act upon tbe agreement to 
refer to arbitration unless it sees ttufhuieut reason 
whv the dispute should not be referred. 

^ ^ [P 207 0 2; P 208 01] 

Where the lower Court bolding that there was 
no valid admission and that there wasno contract 
regarding arbitration between the parties and in 
its discretionary power did not stay the suit : 

UAd : that it could not he said that the lower 
Court exercised its discretion in an unjudicial 
manner or capriciously. iP 0 1] 
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Coldstream, J. 

Benal Theatres, Ltd. — Defendant 
Appellant. 


Mehr Chand Mahajan and Baulat 
Bam —for Appellant. 

Nawal Kiskore and Bhagwat Dayal 
for Respondents. 

Judgment. — The respondent in this 
case, Gurcharan Singh, contracted on 14th 
September 1932 with E. P. Kanga and 
R. A. Boga, the petitioners, as promoters 
of Regal Theatres, Lahore, to build a 
cinema. On 23rd November 1932 these 
two gentlemen, describing themselves as 
promoters of the Regal Theatres Ltd. 
agreed with five others to promote a 
private limited company of eight share¬ 
holders and resolved to take over the con¬ 
tract entered into by Kanga and Boga. A 
company was formed, the Regal Theatres 
Ltd,, and on 28th December 1932 Gur- 
ebaran Singh was informed that the 
company had adopted the contract pro¬ 
visionally entered into between him and 
Messrs Kanga and Boga.” lb is not proved 
that Gurcharan Singh agreed to a fresh 
contract on all the terms of the original 

one. His letter of 31st December 1932, 
Ex. D ll acknowledges a letter from the 
Regal Theatres Ltd. of the 28th December, 
but there was, it seems, another letter of 
that date and Gurcharan Singh's letter did 
not refer to the continuance of tlie terms 
of the contract. Tbe cinema was oon- 
onrl f.KiA RAftoI Theatres Ltd. nut 


S. Oitrc^arnn S'Ugh Plaintiff and 
of/? Respondents. 

First Appeal No 179 of 1936, Decided 
on 1st, .Tilly 1936, from order of Senior 
Snh .Tudge, Lahore, D/- 3rd December 
1934. 

fal Arbil’-ation Act (1899). S. 19 — Order 
reftiking stay — Only revision and not appeal 
is competent (Ghitf'r), 

Froman order refusing stay under 8eo* 
tion 19. Arbitration Act, no sppeal lie>; only 
revisioii ib competent: A I B 2931 Lah 644, Bel. 
on. [P 207 0 2] 


in possession. 

In Julyl932 Gurcharan Singh submitted 
a bill for Ks. 24,358.2 0. In October 1932 
the Regal Theatres Ltd. offered Rupees 
13,882 2.0 and on 8th February 1934, 
Gurcharan Singh, instituted in the Court 
of the Senior Subordinate Judge, Lahore, a 
suit against the Regal Theatres Ltd., 
Messrs Kanga and Boga, personally, and 
two others, who were mortgagees, for 
recovery of Rs. 26,842-11-1 which sum 
included interest on the amount of the bilL 
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For the Begal Theatres Ltd. it was 
pleaded that the amount claimed was not 
payable for various reasons and an offer 
was made to pay Hs. 13,882 2-0. It was 
also prayed that the suit be stayed for a 
reference to arbitration in accordance with 
the provisions in Cl. 28 of the contract. 
The other defendants repudiated personal 
liability. Cl. 28 of the contract runs : 

Provided always that if anydisputeor difference 
arises between the employer or the architect on 
his behalf and the contractor during the conti* 
nuance of this contract or after its determination 
by completion or breach or otherwise howsoever as 
to the rights or liabilities of the parties respectively 
or as to any matter or thing whatsoever arising 
under this contract or as to its construction, then 
the architect shall determine such dispute or 
difference bv a written decision given to ibe con¬ 
tractor. Failing the acceptance of architect’s 
decision by either party the matter will be referred 
to arbitration in the manner as hereinbefore pro¬ 
vided. The said decision of the arbitrators or 
umpire shall be final and binding on the parties 
and they shall abide by this decision in every 
respect. 

The previous provisions about arbitra¬ 
tion were applicable in the event of the 
contractor not completing the work in time 
(Cl. 19) and of the employer (Kanga and 

Boga) not paying a sum due on a certifi¬ 
cate given by the architect : Cl. 25. 
Cl. 25 apparently related only to certifi¬ 
cates given during the progress of con- 
struction, for the clause provided that : 

The owner shall not carry on with any further 
work through any other agency until such time as 
the contractor’s claim has been assessed under 
arbitration and paid. 

No reference to Cl. 25 was made in 
argument before me. The plaintiff Gur- 
charan Singh opposed the application for 
staying tbe suit on many grounds including 
the plea that there was no submission or 
agreement under S. 19, Arbitration Act. 
and that defendant was not ready and 
villing to do all things necessary to tbe 
proper conduct of the arbitration. It seems 
to have been understood by the parties 
ard also by tbe Court that under S. 162, 
Companies Act, a company could proceed 
to arbitration only in accordance with tbe 
Indian Arbitration Act. a view for which 
there was some indirect support in the 
judgments of this Court. The learned Sub- 
ordinate Judge held that there was no 
valid submission as required by S. 19 
Arbitration Act, and that there was no 
contract regarding arbitration between the 
parties He also held that there were 
sufficient reasons for not exercising his dis¬ 
cretionary power to stay the suit. He 


accordingly dismissed the application for 
stay. Against this decision the defendants 
have filed the present revision petition. 

The correctness of the lower Court’s 
decision, that there was no valid submis¬ 
sion under S. 19, Arbitration Act. is not 
disputed before me. It is contended that 
as a fact the agreement to arbitrate was 
one to which para. 18, Sch. 2. Civil P. C., 
was applicable and I am asked to treat the 
petition as an appeal allowed by Section 
104 (l) (e) of the Code, and to revise the 
lower Court’s order on the ground that it 
was wrong in deciding that there was no 
contract between the parties to refer the 
dispute to arbitration and that the Sub. 
ordinate Judge did not properly exercise 
his discretion under para. 18, Sch. 2. 

Had the case been one of an agreement 
to refer to arbitration under the Arbitra. 
tion_ Act and S. 19 of that Act been 
applicable, then tbe order of the lower 
Court could have been attacked only by 
way of petition for revision : see AIR 
1931 Lah 644' as an appeal would not 
have been competent. Such a petition 
would not have had force, for the Subor¬ 
dinate Judge did not refuse to exercise his 
jurisdiction nor did he act with irregula¬ 
rity in the exercise of it. He had juris¬ 
diction to decide whether the suit would 
be stayed or not and he exercised this 
jurisdiction. But in reality there is na 
question of the applicability of the Arbi. 
tratioD Act, for it is now settled hy G, A. 

No. 1206 of 1935,^ decided hy a Full Bench 

of this Court on 10th June 1936 that 
S. 152, Companies Act. does not preclude a 
company from g.)ing to arbitration other, 
wise than in accordance with the provisions 
of the Arbitration Act. The case was 
therefore one which might have been dealt 
with under the provisions of Sch. 2, 
Civil P. C., and as S. 104 (l) (e) of the 
Code allows an appeal against an order 
refusing to stay a suit under para 18 
Sch. 2,1 propose to deal with this petition 
as if it were an appeal. 

There is no doubt that although a Court 
has a discretion to stay or to refuse to 
stay a suit under para. 18, Sch. 2. it is its 
duty to act upon the agreement to refer to 
arbitration unless it sees sufficient reason 

1. Punjab Marwari Chamber of Commerce Ltd. 

Delhi V Ram Mai Lilu 8hab, A I R 1931 Lah 

644 = 132 I C 850 = 13 Lah 69. 

2. Balmukaud v. Punjab National Bank, reported 

in A I R 1936 Lah 721=164 IC 393=17 Lah 

722=39 P L R 35 (P B). 
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why the dispute should not be referred. 
In the present case the learned Subordi¬ 
nate Judge has considered the question and 
has refused to stay because all the defen¬ 
dants were clearly not parties to the 
contract regarding arbitration and the 
mode of realising the money found due to 
the plaintiff from the several parties would 

ibe different. In so deciding the lower 
Court cannot be said to have exercised its 
discretion in an unjudicial manner, or 
capriciously. Its reason is not a bad reason. 
'Moreover before me the appellant s coun- 
.sel states that his clients are not prepared 
to submit this matter to the arbitration of 
the architect in the hrst instance as 
provided in Cl. 28 of the contract. In the 
circumstances I am not prepared to 
interfere with the lower Court’s decision 
land dismiss the petition regarding it as an 
lappeal with costs. Considerable argument 
was addressed to me by counsel on the 
question whether the lower Court was 
right in holding that there was no contract 
between the present parties to refer the 
dispute to arbitration; but I do not think 
it necessary to deal with this argument 
here as the question may be a material one 
for the decision of the suit. 

B.W./k.S. Appeal dismissed. 
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Coldstream and Bhide, JJ. 

Ibrahim and another Appellants. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 805 of 1936, Deci¬ 
ded on 5th November 1936, from order of 
Sess. Judge, Karnal Division, D/- 17th 
June 1936. 

(a) Criminal Trial—Confession—Accused s 
extra-judicial confession is not admissible. 

In a criminal trial, accused’s extra-judicial 
■confession to a Magistrate is not admissible in 
evidence and must therefore be wholly excluded: 
AIR me P G 253, Foil. [P 210 C 2] 

(b) Criminal Trial—Confession—Retracted 
end induced—Admissibility of. 

A confession cannot be held inadmissible merely 
because it has been retracted or because of allega¬ 
tions as to its having been induced in the absence 
of evidence to support them: AIR 2925 Lah 
W5, Ref. [P 210 0 2] 

M. L. Sethi, M, Parkash Chandra and 
J. G. Sethi —for Appellants, 

Dr. B. Sawhney^ioT the Crown. 


Coldstream, J. —On the morning of 2nd 
February 1936 the body of a boy about 
16 to 17 years old was found in a saefc 
near the Dhobiwala pond at Sonepat. 
The boy’s throat had been out. The body 
was identified as that of Rafik alias Phika 
by his mother Mt. Hafizan who at once 
accused Machhu (alias Ibrahim), a butcher 
of the town with whom the boy had been 
associating, as the murderer. The Assis¬ 
tant Sub.Inspector of Police who had gone 
to the spot when the discovery of the body 
was reported, proceeded towards Machhu s 
baithak in the town but before his party 
reached it, they met Machhu. On being 
questioned Machhu’s demeanour was so 
suspicious that the Assistant Sub-Inspector 
arrested him forthwith. The door of 
Machhu's baithak was found chained from 
inside. It was opened by a boy Fakhr- 
ud-Din alias Fakhru (aged about 16 or 17) 
a distant relation of Machhu, who lived 
with Machhu. Fakhr-ud-Din’s jacket and 
loin-cloth had stains of blood on them. 
Blood was also found on a heap of gram 
chaff in the baithak and on a board lying 
on the heap. A tassel which appeared to 
belong to the fez hat found with the 
corpse in the sack was also discovered. 
Fakhr-ud-Din was interrogated and poin¬ 
ted out a place in the baithak where the 
floor had been recently spread with earth 
and sand. Below this sand and earth the 
ground was blood stained. Machhu then 
dug up a bloodstained butcher’s knife from 
below the heap of chaff. The Assistant 
Superintendent of Police had noticed the 
track of a bicycle leading from the metal¬ 
led road to the place where the corpse 
was found. A bicycle was found in the 
baithak. 

Examination of the corpse by an Assis¬ 
tant Surgeon showed that Rafik's throat 
had been cut across from ear to ear, and 
down to the spine. The wound was full 
of gram chaff. There were four other 
incised wounds on and near the neck and 
a number of outs on the hands. In the 
Assistant Surgeon's opinion the injuries 
might have been inflicted at any time 
between about 2 p. m. on Slst January 
and the same time on the 2nd February. 
Machhu was also examined by the Apis- 
tant Surgeon who found, small lacerations 
on his penis consistent with^ his having 
committed sodomy within a day or so. 
Machhu and Fakhru were tried by the 
Sessions Judge of Rohtak for the ,mu?der 
of Rafik. Besides proving the fwts I have 
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•aefc forth above, the prosecution called 
■evidence to prove that Machhu had on 
the 12th February dug up from a grave¬ 
yard clothes belonging to him which were 
■bloodstained, that Eafik’s loincloth had 
■remains of semen on it and that Fakhru 
had confessed his unwilling participation 
with Machhu in the murder of Rafik 
which he said was committed in the 
baithah. The confession had been duly 
recorded by a First Class Magistrate, 
P. W. 18. A tailor, Badr-ud-Din, P. W. 6, 
^ave evidence that Machhu and Rafik 
used to associate at his shop and that 
Machhu had suspected Badr-ud-Din of 
■intimacy with the boy and had threatened 
to kill him. Machhu had sent Badr-ud- 
Din a warning message through Siti, 
P. W. 17, to keep away from Rafik. Hafi- 
zan, P. W. 8, Rafik’s mother, deposed that 
a fortnight before her son was killed he 
■had spent the night away from his home 
and had returned with the marks of a 
bite on his cheek. On being questioned 
Rafik had accused Machhu of sodomy. 
Jan Mohammad, P. W. 7, who is married 
to the sister of Rafik’s father (Rafik’s 
father works and lives in Saharanpur) and 
is related to the appellant was told of this. 
He took Machhu to task and Machhu 
■asked to be forgiven. 

^ On the Ist February, so further evidence 
discloses, Machhu in the presence of Fakhru 
had asked his friend Abdul Rahim, P. W. 2, 
to follow Rafik to the railway station, 
where Rafik used to work as an outside 
<Joolie, and bring him back to Machhu. 
This was some time after 11-30 a. m. 
Abdul Rahim met Rafik near the station 
and brought him back to Machhu’s baithah, 
Abdul Rahim then left the baithah at 
Machhu’s request. He and Rafik had been 
seen going towards the baithah by Chandgi 
P. W. 3 and Amir-ud-Din P.W. 4. Fakhru 
was present in Machhu's house at that 
■time. Machhu left Sonepat for Karnal by 
a train which left Sonepat at 3 o’clock 
■the same afternoon, and he returned home 
at 10-30 p. m. (P. W. 2 and Hashmat Ali, 
P. W. 12). Gokal P. W. 5, a cartman, 
alleged that at 3-30 a. m, he had seen 
Machhu pushing a bicycle with a load in 
a gunny bag on the handle bar towards 
.the place where the body was found. 
Both the appellants denied their guilt. 
Machhu declared that the baithah where 
the murder was alleged to have been com¬ 
mitted was not his property, and denied 
that he had been improperly intimate 
1937 L/27 & 28 


with Rafik who, he said, was his nephew 
but did not live with him. He had been 
falsely incriminated by his enemies includ¬ 
ing the Honorary Magistrate Rishi Par. 
kash who had witnessed the search of the 
baithah and the recovery of Machhu’s 
clothes. Fakhru declared that his con- 
fession had been made under police pres¬ 
sure. He could not explain why he had 
been implicated. Five witnesses were pro¬ 
duced. The first was Shabrati, Fakhru’s 
father, who deposed that he had heard his 
son 8 cries in the thana while he was being 
tortured and had been advised by the 
Assistant Sub-Inspector to make Fakhru 
confess. The second gave evidence of no 
consequence. The third said he had seen 
Fakhru at the railway station at 3 p. m. 
on the 2nd February. The remaining two 
were brothers of Machhu who asserted 
that the baithah said to be Machhu's was 
theirs and not his. One of them claimed 
to be the owner of the blood-stained knife. 

The four assessors unanimously found 
both the appellants guilty Two held that 
Fakhru had not acted deliberately. They 
all belived that his confession was wholly 
true. The learned Sessions Judge rejected 
the evidence of Fakhru’s confession hold¬ 
ing that it had been induced by the con¬ 
duct of the Assistant Sub Inspector. As 
against Machhu he found the confession 
would in any case have been inadmissible 
as it tended to exculpate Fakhru himself. 
He also rejected the evidence of the cart- 
man Gokal. Finding the guilt of both 
appellants established by the rest of the 
evidence he convicted them under S. 302, 
I. P. C. and sentenced Machhu to death 
and Fakhru to transportation for life. 
Before us counsel for the appellants con¬ 
cedes that the evidence leaves no reason¬ 
able doubt that Rafik was murdered in 
the baithah where Fakhru was arrested 
on the 2nd February. He contends that 
this baithah is not proved to belong 
to Machhu whose brothers claim it as 
their property, that there is no admis¬ 
sible evidence proving at what exact 
time the murder was committed, while the 
probability is that it was committed at 
night when the surrounding streets would 
not be full of passers-by, that the blood¬ 
stained knife is not satisfactorily proved 
to be Machhu’s and that the belated 
recovery of Machhu’s blood-stained clothes 
is obviously a piece of padding. For 
Fakru it is argued that the admissible 
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evidence does not connect him necessarily 
with the murder. 

I deal first with the appeal of Maohhu. 
Apart from the natural resentment of 
Eafik’s mother at Machhu’s treatment of 
him there is no evidence of previous 
enmity on her part towards Maohhu. That 
Eafik was Machhu’s catamite is clear from 
the evidence. I see no good reason to 
reject the evidence of Badruddin, P. W. 6, 
that Machhu was jealous of him and had 
threatened to kill both Badruddin and 
Eafik. It is proved that Eafik was brought 
to Machhu’s baithak shortly before midday 
on 1st February by Abdul Eahim, P, W. 2. 
He was not seen alive again. He was 
killed in the baithak. There is ample 
evidence that the baithak was occupied by 
Machhu as his residence and none of any 
motive on the part of any person other 
than Machhu to do the boy_ harm. I dis¬ 
believe the evidence of Bashir, D. W. 3, and 
of Ismail, H. W. 4 and Allah Eazi, D. W. 5, 
Machhu’s brothers, that the baithak and 
the knife were not Machhu s. The knife 
which Machhu dug up is proved to have 
belonged to him. I have no doubt that 
the evidence on this point is genuine. The 
knife is of a peculiar shape and bears 
marks made by the maker, P. W, 15. A 
bicycle track led from the high road to the 
place where the body was found. These 
were noticed when the body was found by 
the police and a bicycle was recovered 
from the baithak. The fact that Machhu 
went to Karnal on the afternoon of the 
Ist does not in my opinion throw doubt 
upon the prosecution case. Had the 
murder been done at night there would 
have been no need to put the body in the 
heap of gram chaff as it was certainly 
placed. The medical evidence proves that 
Rafik had eaten a meal a few hours before 
his death. I find that all this evidence 
leaves no reasonable doubt of Machhu’s 
guilt. His crime was brutal and I would 
dismiss his appeal and confirm the sen¬ 
tence of death. 

Against Pakhru, apart from his duly 
recorded but retracted confession there is 
the evidence that he lived with Machhu, 
that he was present in the baithak when 
Abdul Eahim brought Rafik there on 1st 
February and when the police arrived next 
morning, that he pointed out a place 
where the actual murder had been com¬ 
mitted and where the blood-stained ground 
had been covered with sand and clay, and 
that when arrested his clothes had human 


blood upon them. Excepting his statement 
as to the place of the murder which led to 
the discovery of blood upon this ground at 
the place pointed out, his extra-judicial 
confession to the Magistrate, Pt. Rishi 
Parkash, P. W. 11, must be wholly 
excluded in view of the Privy CounoU 
ruling in A I R 1936 P C 253.^ 

I have already mentioned that the 
learned Sessions Judge has held Pakhru a 
retracted confession inadmissible against 
Pakhru himself as well as against Machhu. 
His decision that it was induced by tho 
police is strongly attacked by the learned 
counsel for the Crown who contends that 
it is based on no evidence but has been 
arrived at on mere conjecture and 
surmise. That the confession was madu 
in the hope of pardon may be assumed. 
That it was extorted by the police as- 
Pakhru himself states is not supported by 
any evidence except that of his father 
which the learned Judge has not acted 
upon. The case was one of a race for 
pardon, a fact which, I have no doubt, 
explains Machhu’s belated recovery of his 
blood-stained clothes many days after the 
investigation had begun and after the 
police had found strong evidence against 
him. But a confession cannot be held 
inadmissible merely because it has been 
retracted or because of allegations as to 
its having been induced in the absence of 
evidence to support them: see 6 Lah 415.* 
The learned Judge has concluded that 
Fakhru’s confession was induced by the 
Assistant Sub-Inspector because there was- 
a delay of thirteen days in recording it 
while correspondence was being carried on 
with superior officers as to the advisability 
of granting him a pardon and that when 
the proposal to make him an approver was 
dropped the Assistant Sub-Inspector did 
not inform him of this fact. But the 
Assistant Sub-Inspector has denied that 
he ever told Pakhru that he would 
endeavour to obtain a pardon for him, and 
the only evidence that the confession was 
improperly induced is that of Pakhru’s 
father Sharbati, D. W. 1, whose statement 
that he heard his son crying out because 
he was being beaten inside the thana on 
the afternoon of 2nd February is certainly 
untrue. The Assistant Sub-Inspeotor hae 

1. Nazir Ahmad v. Emperor, AIR 1936 PO 263 

=1936 Cr 0 762=163 I 0 881=37 Or L 3 89T 

=63 I A 372=17 Lah 629 (P 0). 

2. Partap Singh v. Emperor, AIR 1^6 Lah 

605=93 1 0 976=27 Or L J 614=6 Lah 415. 
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denied that Sharbati saw him that day or 
that any relative of Fakhru interceded for 
the young man or asked the Assistant Sub- 
Inspector to stop beating him. There is 
always delay in arranging for a pardon. 
In this case the accused had already, 
immediately after his arrest, pointed out 
the spot where the murder had been done 
and I see nothing to suggest his story was 
a tutored one invented at a late stage of 
the investigation. He was duly informed 
by the Magistrate when his confession was 
recorded that it could be used against him. 
My conclusion is that this confession has 
been illegally excluded. It appears to be 
a true statement and I accept it as such. 

That Fakhru was present and close to 
Kafik when Eafik was killed is clearly 
proved by the admissible evidence inde¬ 
pendently of the retracted confession. The 
confession proves that he helped Machhu 
to kill Eafik. It is more than likely that 
Machhu who was, it seems, a notorious bad 
character was able to intimidate the young 
man and that Fakhru was in fear of his 
own death when he gave his help. The 
prosecution have not proved any motive 
which might have prompted Fakhru inde¬ 
pendently. But if we accept it as a whole, 
as we must in this case, it does not show 
that Fakhru aided Machhu in the murder 
in pursuance of any common intention. 
His story was that when Fakhru had 
failed to make Eafik respond to his 
admonition Machhu put his hand on 
Eafik’s mouth and threw him on the 
ground. Fakhru wanted to run away but 
Machhu told him to hold Eafik’s legs 
which Fakhru did in terror not knowing 
what was going to happen. Then Machhu 
whipped out his knife and killed Eafik. 
Fakhru said: “Uncle, what have you done” 
but was threatened with instant death by 
Machhu who showed him his knife. So 
he helped Machhu to clean the baithak 
and place the body in the chaff. Later on 
he told Eafik’s mother that Eafik had not 
come to this baithak and in the middle of 
the night he helped Machhu to put the 
body in a sack and place it on his bicycle. 
He was not then in fear of harm so far as 
his confession goes to show and it is clear 
that he is punishable under S. 201,1.P. C. 

I would accordingly accept his appeal and 
altering his conviction to one under S. 201, 

I. P. 0., sentence him to five years’ 
rigorous imprisonment. 

Bhide, J.— I agree. 

P.R./d.s. _ Appeal accepted. 
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Baja Balbhadar Sinoh and another — 
Judgment.debtors—Appellants. 

v. 

Shankar Das —Decree-holder—Eespon- 
dent. 

Exn. First Appeal No. 267 of 1936, 
Decided on 28th October 1936, from order 
of Senior Sub-Judge, Gurdaspur, D/.28th 
March 1936. 

(a) Res judicata — Matter not decided 
expressly or impliedly on merits — Matter is 
not^ res judicata and can be subsequently 
decided. 

Ordinarily, when once a matter has been 
decided for any reason whatsoever, it should not 
be re-opened in the same proceedings, but this is 
merely a rule of procedure and does not amount 
to a legal bar. The rule of res judicata does not 
come into operation unless the matter which is 
subsequently decided by a Court is expressly or 
impliedly decided on the merits in the previous 
proceedings. [P 212 C 2; P 213 C 1] 

(b) Custom (Punjab)—Custom or personal 
law — Migration — Family of Rajputs of 
Jammu migrating to Gurdaspur District — 
Presumption is that they are governed by 
Hindu law—Burden of proving that they are 

governed by custom of Gurdaspur District 
is on them. 

In the case of family of Rajputs, which 
migrates from Jammu State to Gurdaspur 
District, normally the presumption is that they 
are governed by their personal law, that is, the 
Hindu law and the burden is on them to prove 
that they are governed by the custom relating to 
succession and alienation which governs the 
Rajput agriculturists of Gurdaspur District. 

[P 213 C 1] 

(c) Civil P. C. (1908), S. 60—Grant— Jagir— 
Government grantingincomeof certain water 
mills as jagir—Jagirdar leasing out water 
mills — No distinction between right to 
recover revenue and right to recover rent 
from lessee — Consequently income from 
lease is not liable to be attached. 

No distinction can be drawn betweeen the 
right of a jagirdar, who has been granted the 
income as jagir of certain water mills to recover a 
certain sum per year as revenue, jagir or royalty 
and his right to recover rent from the lessee, 
whom he has granted lease of the water mills. 
The only right he has in the water mills is the 
tight to recover rent from the occupants of the 
water mills and the rent is really the royalty for 
the use of water. The occupation of the water 
mills is merely a subsidiary right to the principal 
right and the principal right is conferred upon 
hm as a jagir by the Government. Consequently 
his income from the lease cannot be attached. 

[P 214 G 2 ; P 215 C 1] 

(d) Civil P. C. (1908), S. 60-Grant—Jagir— 
Grant of jagir can ba in form of assignment 
not only of land revenue but also of cash 
allowance or other dues recoverable by Gov¬ 
ernment. 
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Ordinarily the Government grant jagirs in the 
form of assignment of land revenue but it 
also take the form of cash allowance by the Gov¬ 
ernment or the assignment of other dues recover¬ 
able by the Government as the recovery of the 
fines and recovery of the income of a garden. 


M. L. Whio—(ov Appellants. 

D, y. Aggancal—ior Respondent. 


Judgment.—The respondent Shankar 
Das has a money decree for over Rupees 
12,000 against the appellants Raja Bal- 
bhadar Singh and others and in execution 
of that decree he attached certain pro- 
perty of the judgment-debtors. In this 
appeal we are concerned with the attach¬ 
ment of land and water-mills as there is 
no question here with regard to other 
property attached and sold or released 
from attachment. The land attached 
consists of 547 kanals and 7 marlas which 
has been found to be ancestral in the 
hands of the judgment-debtor and 181 
kanals and 7 marlas which has been found 
to be non. ancestral. The objection of the 
judgment-debtor with regard to this land 
is that the whole land being ancestral is 
exempt from attachment and sale by 
virtue of the principle enunciated in 4 P R 
1913.^ On the merits it is contended 
that 181 kanals and 7 marlas must also 
be held to be ancestral. With regard to 
the water-mills the contention of the 
appellant judgment-debtors is that they 
have been granted to him as a jagir by 
the Government and are not therefore 
saleable in execution of the decree of the 
respondent. 

The learned Senior Subordinate Judge 
has held that the appellants are^ not 
governed by custom in matters of aliena¬ 
tion and succession and therefore 4 P R 
1913^ has no application to land even if 
it be held to be ancestral. With regard 
to the water-mills he has held that the 
Government originally granted the appel¬ 
lants a jagir of Rs. 30 which presumably 
was the land revenue assessed on the 
water-mills at the time of the grant and 
that the rest of the interest of the judg¬ 
ment-debtors in these water-mills does 
not come within the definition of jagir 
and is, therefore, saleable. This interest 
has actually been sold and purchased by 
the decree, holder for Rs. 4,200 and the 
learned Judge has directed that the sale 

1, Jagdish Singh v. Narayan Singh, (1913) 4 
P R 1913=15 I C 866=173 P L R 1912=160 
PWR1912. 


be confirmed subject to the liability of the 
decree.holder to pay Rs. 30 a year to the 
judgment-debtors as jagirdars for a period 
of twenty years for which period the 
lease of the water-mills has been sold for 
Rs. 4,200. The judgment-debtors have 
appealed against this order. 

Before dealing with the case about the 
two properties mentioned above on its 
merits it is necessary to decide a legal 
point which arose before the Senior Sub¬ 
ordinate Judge and which has been 
decided by him in favour of the appel¬ 
lants. This point was raised by the 
respondent before me. It was contended 
that the appellants were debarred by rule 
of res judicata from raising the objections 
relating to the sale of the land and to the 
sale of the water-mills. It appears that 
some time after an application was made 
to attach and to sell the two properties 
mentioned above, it is not certain whether 
the water-mills had been actually attached 
at that time as it is alleged that they 
have never been attached, the judgment- 
debtors raised objections to the sale of the 
water-mills and the land. These objec¬ 
tions were, however, dismissed on the 
ground that they were belated. A suit 
was subsequently filed by them for a 
declaration that the two properties men¬ 
tioned above were not saleable. This 
suit also was dismissed on the ground that 
it did not lie under S. 47, Civil P. C. 
Subsequent objections raised on the same 
ground before the executing Court were 
also dismissed on the ground of delay and 
on the ground of the dismissal of the pre¬ 
vious objections. In spite of these previous 
proceedings the objections were repeated 
when the properties were actually sold or 
were going to be sold and were entertained 
by the learned Senior Subordinate Judge 
and decided as indicated above An objec¬ 
tion was raised before him by the decree- 
holder that the judgment-debtors were 
debarred from raising the objection by 
virtue of the previous orders but the 
learned Senior Subordinate Judge has held 
that the rule of res judicata does not ope¬ 
rate against the judgment-debtors beoause 
the previous objections were never decided 
on the merits. 

It is contended that legally the Senior 
Subordinate Judge was not competent to 
entertain the objections owing to the rule 
of res judicata. In my opinion there is 
no force in this objection beoause the rule 
of res judicata does not come into opera- 
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jtion unless the matter which is subse. 
iquently decided by the Court is expressly 
lor impliedly decided on the merits in the 
Iprevious proceedings. As I have already 
stated, there was no decision on the merits 
on any previous occasion. The rule of 
res judicata therefore did not prevent the 
Senior Subordinate Judge to entertain the 
objections though of course ordinarily 
when once a matter has been decided for 
any reason whatsoever it should not be 
re-opened in the same proceedings, but 
this is merely a rule of procedure and 
does not amount to a legal bar. In my 
opinion, therefore, the decision of the 
Senior Subordinate Judge that the objec¬ 
tion of res judicata was not sound is 

correct. 

Now, it is necessary to mention the 
history of the family of the judgment- 
debtors in order to discuss in detail the 
objection relating to the sale of the land 
and the water-mills. The ancestors of 
the appellants are said to be at one time 
rulers of Jammu State (I have quoted 
from the judgment of the learned Senior 
Subordinate Judge) whether they were 
rulers of Jammu and Kashmir States or 
whether there was a separate state of 
Jammu is not clear, but there is no 
doubt that they were rulers of a State. 
After they had been deposed they found 
their position in the State over which 
they once ruled to be difficult and conse¬ 
quently they migrated to the Gurdaspur 
District and settled there and a jagir was 
granted to them. The history of this 
jagir I will discuss when I take up the 
question of the water-mills. It is neces¬ 
sary to state that the appellants are 
Eajputs and that the head of the family 
has the hereditary title of Eaja. They 
own land in the Gurdaspur district and 
the land which has been described by me 
above, that is 547 kanals and 7 marlas 
and 181 kanals and 7 marlas, is owned by 
this family. 

The first question to be decided is whe¬ 
ther this family can claim to be governed 
by the custom relating to the agriculturists 
in the Gurdaspur district. Normally, 
having regard to their status and the 
history of their family the presumption is 
that they are governed by their personal 
law, that is the Hindu law, and the 
burden is on them to prove that they are 
governed by the custom relating to suc¬ 
cession and alienation which governs the 
Eajput agriculturists of the Gurdaspur* 
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district. The learned Senior Subordinate 
Judge after considering the evidence pro¬ 
duced by them—and the evidence is very 
meagre in this case—has come to the con¬ 
clusion that they have not established 
that they are governed by custom in the 
matter of succession and alienation. The 
only evidence which is worth considera¬ 
tion is the statement of one of the judg¬ 
ment-debtors that the family follows the 
same rule as the other Eajput agricul¬ 
turists of the district, but, under the 
circumstances, no reliance can be placed 
on the statement of the judgment-debtor 
who is interested in saving his land from 
sale in execution of this decree. In my 
opinion, therefore, the conclusion of the 
learned Senior Subordinate Judge is cor¬ 
rect that the rule laid down in 4 P E 
1913^ does not apply to the family of the 
appellants. With regard to the ancestral 
nature of 181 kanals and 7 marlas of land 
very little was urged at the bar. The 
history of this land as given by the 
learned Senior Subordinate Judge makes it 
clear that by no stretch of language can 
this land be held to be ancestral. I, there¬ 
fore, affirm the order of the learned Senior 
Subordinate Judge, with regard to the 
two items of land, that is 547 kanals and 
7 marlas and 181 kanals and 7 marlas. 

This leaves the difficult question of the 
water-mills. The original record or the 
documents, whereby the jagir was granted 
to Eaja Eaghubar Dev in 1851, have not 
been produced and neither party has 
thought it necessary to produce them or 
to secure their production either before 
the Senior Subordinate Judge or before 
me. The counsel have based their argu¬ 
ments on whatever information has been 
extracted from the revenue records and 
placed on the record and I will conse¬ 
quently discuss the question on the basis of 
this available material. (His Lordship then 
considered the evidence and proceeded.) 
Now, with regard to water-mills, the 
value of the jagir is mentioned to be Es. 30, 
but there is no evidence that the actual 
income of the Government at that time 
was Es. 30, or that Es. 30 was the land 
revenue assessed on the water-mills. 
Apparently Es. 30 also was the estimated 
income of the water-mills. Again it does 
not appear whether the income derived by 
the Government which was granted as 
jagir was merely the amount paid by the 
occupants of the water-mills as royalty 
for use of water or whether it was also 
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for the occupation of the buildings of the 
water-mills. These buildings, it may be 
mentioned, are ordinarily of very small 
value. It is also not clear whether the 
buildings belonged to the Government or 
whether they belonged to the lessees, or 
rather the licensees. The water-mills exis¬ 
ted on the shamilat land of village Akhrota 
at that time and it appears from Ex. J. 
D/12 that subsequently the proprietors 
of the village, who were the owners of 
the shamilat land on which the water¬ 
mills existed, made a claim against the 
jagirdar and the dispute was subsequently 
settled by a compromise whereby it was 
agreed that the jagirdar would keep 7/8th3 
of the income of the water-mills and the 
proprietors of the village would get l/8th 
of such income on account of the use of 
their land. Incidentally it is claimed by 
the jagirdar that he never paid the l/8th 
share to the proprietors of the village. 
Whether this is true or not is immaterial 
for the purposes of this case. 

In Ex. J. D/8 which was prepared at 
the time of the settlement of 1911-12 and 
is part of the wajibularz mention was 
made of the existence of ten water-mills 
in 1852 and it was stated that the income 
of the water-mills was divided according 
to ancestral shares. There is no mention 
of the water-mills in the next settlement 
of 1865, but in the settlement of 1890-91, 
it was stated that: 

There are ten water-mills in the village in res¬ 
pect of which six rupees per water-mill, total 
Rs. 60, is realized from the Jhiwars as lagan. Out 
of this Rs. 52-8*0 is paid to Raja Inder Dev, jagir¬ 
dar, and the rest, Rs. 7-8-0, is paid to the owners, 

and the same statement was continued in 
1911-12, but it was noted that the income 
was fluctuating and, therefore, the pro¬ 
portion was 14 annas and 2 annas bet¬ 
ween the jagirdar and the proprietors. 
From the statement made in 1890-91 it 
appears that the water-mills were in the 
occupation of Jhiwars who ordinarily are 
the professional workers of water-mills in 
this part of the Gurdaspur District and 
these people paid Rs. 6 per water-mill to 
the jagirdar and the proprietors of the 
village. Apparently it is this payment by 
the Jhiwars which was granted to the 
jagirdar as his jagir. These are the three 
important documents from which the his¬ 
tory of the jagir and its nature can be 
determined. 

The Senior Subordinate Judge has ap¬ 
parently held that the appellants, the 
jagirdars, have a double interest in the 
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water-mills. They are entitled to recover 
land revenue payable to the Government 
for the use of the water and they are, in 
addition to this, entitled to recover rent 
from the lessees of the water-mills. It is 
this last income that he has held to be 
saleable subject to the payment of Rs. 30 
per year to the jagirdars. What appears 
to have happened is this : the jagirdars 
have granted a lease of the water-mills to 
a lessee for about 11 years on payment of 
Rs. 500 or Rs. 550 per year and the lessee 
has undertaken, and has been granted 
permission to construct buildings for the 
water-mills. It is this right that the 
learned Senior Subordinate Judge has pro¬ 
fessed to sell. In my opinion, however, 
no distinction can be drawn between the 
right of the judgment-debtor to recover 
Rs. 30 per year as revenue, jagir, or 
royalty and his right to recover rent. The 
only right that he has in the water-mills 
is the right to recover rent from the occu¬ 
pants of the water-mills and the rent is 
really the royalty for the use of water. 
The occupation of the water-mills is merely 
a subsidiary right to the principal right! 
and the principal right was conferred upon 
him as a jagir by the Government. I have 
already said that the Government had 
estimated that the jagirdar would get; 
Rs. 30 a year but the amount was toj 
fluctuate according to the circumstances. 
The amount which was expected to be 
Rs. 30 in 1852 has now increased to 
Rs. 500 or Rs. 550. The whole of this 
income must be deemed to be the jagir of 
the judgment-debtor, but it is contended by 
the respondent that a jagir can only be the 
assignment of land revenue by the Govern¬ 
ment. I do not think there is any force 
in this contention. It is true that ordi¬ 
narily the Government grant jagirs in the 
form of assignment of land revenue but it: 
may also take the form of cash allowance 
by the Government or the assignment of 
other dues recoverable by the Government 
as is illustrated by this case, as the re¬ 
covery of fines was also assigned to the 
jagirdar in 1852, and the recovery of the 
income of a garden was also assigned. 

There is, therefore, no reason to hold 
that a jagir can only be in the form of an 
assignment of land revenue. It was not 
contested before me that if the income 
derived by the judgment-debtors from the 
water-mills be deemed to be their jagir, 
then it must be held to be exempt from 
sale in execution of a money decree against 
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the jagirdar. I have already held that 
the income from the water-mills derived 
by the judgment-debtors has been granted 
by the Government to them as their jagir. 
I hold that it is exempt from sale in exe¬ 
cution of a decree and to this extent 
I accept the appeal and set aside the order 
of the Senior Subordinate Judge confirming 
the sale of the lease of the water-mills for 
20 years. This right of the judgment- 
debtors shall be released, otherwise the 
appeal is dismissed. Under the circum¬ 
stances I leave the parties to bear their 
own costs throughout. 

V.B.B./d.S. Order accordingly. 
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Manna Singh — Convict — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1144 of 1936, Deci¬ 
ded on 3rd November 1936, from order of 
Sess. Judge, Jhang, D/. 4th August 1936, 

Criminal Trial—Revision—Enhancement of 
sentence—Principles of—Trial Court in case 
under S. 247, 1. P. C., sentencing accused to 
one year’s imprisonment — On appeal Ses* 
■sions Judge reducing sentence to six months 
-and recording reasons for doing so—Sentence 
held not grossly inadequate. 

High Court in the exercise of its revisional 
power enhances a sentence only where the sen¬ 
tence is so grossly inadequate as to amount to a 
miscarriage of justice. [P 217 0 1] 

There was a conviction under S. 247,1. P. C., 
and a sentence of one year’s rigorous imprison¬ 
ment was passed. On appeal the Sessions Judge 
maintained the conviction but reduced the sen¬ 
tence to a term of six months. Petition was 
made to the High Court for enhancement of 
sentence : 

Held : that the reduction of sentence being 
reasonable and the sentence not being grossly 
inadequate, the High Court would not enhance 
the sentence : AI B 1928 Lah 507 and 107 I C 
759, Bel. on. [P 217 C 1] 

Shiv Ram Sawhney —for Petitioner. 

Des Raj Sawhney —for Opposite Party, 

Order.—The petitioner Manna Singh 
was convicted under S. 217, I. P. G., and 
sentenced to one year’s rigorous imprison¬ 
ment by Mr. Amin-ud-Din on 18th June 
1936. In addition to the sentence of 
imprisonment, he was ordered to pay a 
fine of Rs. 500. On appeal, the learned 
Sessions Judge maintained the conviction 
and the sentence of fine hut reduced the 
term of imprisonment from one year to six 


months. The petitioner has preferred a 
petition for revision to this Court against 
his conviction and sentence, while a peti¬ 
tion for the enhancement of the sentence 
has been presented by the learned Govern¬ 
ment Advocate on behalf of the Local 
Government. Both of these petitions can 
conveniently be disposed of by one judg¬ 
ment. 

The facts of the case have been given in 
great detail in the judgment of the trial 
Court and that of the learned Sessions 
Judge and it is unnecessary to repeat 
them at length. Briefly stated, the case 
for the prosecution is that Manna Singh, 
petitioner, was the officer in charge of the 
Haram Gate Police Station in Multan 
since 1931. From 1931 up to 8th May 
1934, a gang of persons headed by one 
Hussain Bakhsh, was looting a large 
number of people by cheating. Hussain 
Bakhsh, who used to pose as a Nawab, 
had his headquarters in a house which 
was situated at a distance of about a mile 
from the police station. The petitioner in 
his capacity as Sub-Inspector of the 
Haram Gate Police Station was conniving 
at the activities of this gang and was 
shielding them from prosecution. The 
petitioner used to receive 10 per cent, of 
the money made by Hussain Bakhsh’s 
gang if no report was made to the police ; 
but if a report was lodged at the police 
station the share of the petitioner was 50 
per cent, of the amount extorted by the 
gang from their victim. Bhag Singh and 
Lalu, who were members of the gang of 
Hussain Bakhsh, have given evidence in 
this case with respect to the different 
incidents whereby a number of persons 
from all over the province were robbed by 
this gang. 

On 7th May, Suba Ram, complainant, 
(P. W. 2), came to Multan from village 
Mitru in order to make purchases for his 
shqp. He brought a sum of Rs. 2,080 
with him. He also brought his bahi as 
he had to consult two lawyers, namely 
Mehta Asa Nand and Mehta Vir Bhan, 

r » 

regarding some cases that he had institu¬ 
ted. He put up in the shop of Honda 
Ram, who is a Nanbai, and also provides 
sleeping accommodation. Goraya Ram had 
also come to Multan from Ohak No. 96 to 
make purchases for his own shop. Ram 
Kishen and Motan Das, who were mem¬ 
bers of Hussain Bakhsh’s gang, met 
Goraya Ram and Suba Ram at the shop 
of Honda Ram, On the morning of 8th 
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May Suba Earn was seen by Motan Das 
and Bam Kishen while he was counting 
his money. At about 9 a. m. Suba Ram 
went and consulted one of the lawyers, 
and in his absence Ram Kishen and Motan 
Das told his son Tara Chand to ask his 
father to take him for a drive round the 
town in a tonga. It may be mentioned 
that Tara Chand, aged about 11 years, 
had accompanied his father Suba Ram to 
Multan. At about 11 a. m. Ram Kishen, 
Motan Das, Goraya Ram, Tara Chand and 
Suba Ram went out for a drive. After 
going round the town, the tonga was 
stopped in front of a house. Suba Ram 
was taken into a room which was beauti¬ 
fully furnished and had liquor and soda 
water bottles lying on a table. Ram 
Kishan gave Suba Ram a drink, while 
Motan Das came in with a box on his 
shoulder accompanied by a man who was 
addressed as Nawab Sahib. The Nawab 
Sahib opened the box and placed a num. 
ber of sovereigns, currency notes and 
silver coins in front of Tara Chand to play 
with. He also took out a pack of cards 
and asked Suba Bam to play cards with 
him. Suba Ram declined to play cards, 
whereupon Motan Das forcibly snatched 
his bahi from under his arm and handed 
it to the person who was addressed as 
Nawab Sahib, The Nawab put the bahi 
in a box and locked it. Suba Ram raised 
an outcry and three constables in uniform 
entered the room. They asked him not to 
raise a hue and cry as they would help 
him to get his money back. Bhag Singh, 
P. W., then came in and posed as the 
orderly of the Superintendent of Police. 
Bhag Singh addressing the Nawab Sahib 
(Hussain Bakhsh) told him that the Super¬ 
intendent of Police would be dining with 
him that night. Hussain Bakhsh handed 
the bahi containing currency notes to the 
value of Es. 2,080 to Bhag Singh and the 
whole party went to the house of Honda 
Ram. At the house of Honda Ram, Bliag 
Singh told Hussain Bakhsh that he was 
to go on duty at 4 p. m. and handed the 
bahi containing the money to Hussain 
Bakhsh. Soon afterwards a Head Cons¬ 
table accompanied by three constables 
appeared and told Suba Ram that he had 
been gambling, and had lost his money, 
and that no question of his being robbed 
therefore arose. Suba Ram was taken to 
the police station and produced before 
Manna Singh, petitioner. After hearing 
his story the petitioner abused Suba Ram, 


and told him that he had lost his money 
in gambling. He however asked him to- 
see him again at 8 a.m. the next morning. 
The next morning also the petitioner 
refused to register any case against the^ 
persons who had robbed Suba Ram. Suba 
Ram thereupon consulted Mehta Vir Bhan, 
Pleader and presented an application tO' 
the Superintendent of Police, Multan. 

The story for the prosecution is suppor¬ 
ted by Bhag Singh and Lain who belonged 
to the gang of Hussain Bakhsh. Their 
evidence stands on the same footing as- 
that of an approver and must be corro¬ 
borated in material particulars before a 
conviction can be based thereon. In the* 
present case, the statements of these two- 
witnesses are corroborated by overwhelm¬ 
ing evidence. Suba Ram and his son Tara 
Chand give a detailed version of the- 
incident alluded to above. They have- 
both been subjected to a searching cross- 
examination, but nothing has been elicited 
from them which may throw any doubt- 
on their testimony. Ganga Ram (P. W. 7)> 
is a completely disinterested witness. He- 
does not even belong to the village of Suba 
Ram. His testimony proves the case for 
the prosecution beyond a shadow of doubt- 
The learned counsel for the petitioner 
contended that Suba Ram had really lost 
his money by gambling, and that he had 
fabricated the present case against the 
petitioner as the petitioner had refused to 
give him any relief by registering a case 
of robbery at his instance. There is how¬ 
ever not an iota of evidence to support the 
contention of the learned counsel. Suba> 
Ram throughout refused to play cards. 
No evidence has been produced in defence 
to show that Suba Ram was addicted to 
gambling or that he had at any time come 
to Multan for that purpose before. 

The learned counsel drew my attention- 
to a number of discrepancies in the prose- 
cution evidence and urged that these 
discrepancies showed that the prosecution 
story was false and that Suba Ram had 
really lost his money while gambling. The 
discrepancies relied upon by the learned 
counsel for the petitioner all relate to 
comparatively unimportant matters and- 
do not in any case affect the essential 
features of the case. I have also been 
taken through the evidence of the defence- 
witnesses Khuda Bakhsh and Basant 
Singh. In my opinion this evidence does- 
not help the case of the petitioner at all- 
I am therefore of the opinion that the* 


1937 


Lahore 217 


Kirpal Singh v. Emperor (Dalip Singh, J.) 


petitioner has been rightly convicted of an 
offence under S. 217, I. P. C. Coming to 
the petition for the enhancement of the 
sentence, it must be remembered that the 
maximum punishment permissible under 
S. 217, 1. P. C., is two years’ rigorous 
imprisonment and fine. The petitioner 
was sentenced to one year’s rigorous 
imprisonment and a fine of Es. 500 by the 
trial Court. This sentence was ordered to 
run concurrently with the sentence 
imposed on him in another case. The 
learned Sessions Judge has reduced the 
term of imprisonment to six months. The 
principles which are invariably observed 
by this Court in enhancing sentences are 
well recognized. It was held by a Divi¬ 
sion Bench of this Court in 108 I C 162* 
jthat though it is competent to the High 
jCourt to enhance the sentence in revision, 
it will only do so for exceptional reasons. 
Where a sentence passed is substantial 
even though inadequate it will not be 
enhanced in revision. It was laid down in 
107 I C 759,^ that the mere fact that the 
High Court as a Court of first instance 
would have passed a heavier sentence is 
not by itself a sufficient ground for enhan. 
cing a sentence in revision especially when 
the sentence passed by the lower Court is 
a substantial one. As mentioned above, 
the maximum sentence permissible under 
S. 217, 1. P. C., is two years’ rigorous 
imprisonment. In these circumstances, it 
cannot be held that a sentence of six 
months' rigorous imprisonment under 
S. 217 is not a substantial sentence. This 
Court, in the exercise of its revisional 
power, enhances a sentence only where 
the sentence is so grossly inadequate as to 
amount to a miscarriage of justice. This 
circumstance cannot be said to be present 
in the present case. The learned Sessions 
Judge has dealt with the question of sen¬ 
tence in detail and has given sound reasons 
for reducing the sentence to six months’ 
rigorous imprisonment. 

Por the reasons given above, I dismiss 
the petition preferred by Manna Singh, 
petitioner, against his conviction and sen. 
tence. I also dismiss the petition presented 
on behalf of the Crown for the enhance¬ 
ment of the sentence. 

_ Petitions dismissed. 

1. Dharam Singh v. Emperor, A I R 1928 Lab 
507=108 I 0 162=29 Or L J 343, 

2. Khana v. Emperor, (1928) 107 IC 769. 
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Kirpal Singh and anothei —Accused. 

V. 

Em peror. 

Criminal Eevn. No. 575 of 1936, Deci¬ 
ded on 4th June 1936, from order of Sess. 
Judge, Multan, D/. 5th March 1936. 

Criminal P. C. (1898), Ss. 209 and 437— 
Accused charged under Ss. 304, Part 11/140 
and 325/149, I. P. C.— Magistrate after consi¬ 
dering evidence honestly finding that offence 
fell under Ss. 325/149, I. P. C.—Application 
under S. 437, Criminal P. C.—Sessions Judge 
finding offence to be under S. 302, I. P. C., 

directing re-trial before him on ground that 
Magistrate had no jurisdiction to try offence 

Magistrate held had jurisdiction under 
S. 209—Order of re trial therefore was not 
proper. 

In a case some persons were accused of forming 
an unlawful assembly to beat some person and in 
prosecution of that offence committing murder or 
culpable homicide not amounting to murder. 
The S. 30 Magistrate framed charges under S. 304, 
part 11/149 and Ss. 325/149,1. P. 0. After taking 
evidence the Magistrate honestly came to the con¬ 
clusion that there was no intention to cause 
death and so convicted the accused under 
Ss. 325/149 I. P. C. Thereupon the complainant 
made an application under S. 437, Criminal P. C.. 
to the Sessions Judge who, coming to a different 
finding, directed the accused to be tried before 
him under S. 302, I. P. C., on the ground that 
the Magistrate had no jurisdiction to try the 
offence and that the Magistrate had snatched at 
the jurisdiction which he had not : 

Held : that under S. 209, Criminal P. C., the 
Magistrate had jurisdiction to decide whether the 
offence was triable by Sessions Court or was 
triable by himself. There was nothing to show 
that the Magistrate snatched at any jurisdiction 
or perversely held that the offence was one triable 
by himself in order to minimize the offence. It was 
a case of an honest difference of opinion on a sub¬ 
ject which was always open to doubt and differ¬ 
ence of opinion and the best way to decide cases 
like those was not to consider them abstractly. 
This being so, it was useless to subject the accused 
to the strain of re-trial and hence the order of the 
Sessions Judge should be set aside. 

[P 219 C 1, 2 ; P 220 C 1} 

J. G. Sethi —for Petitioners. 

Sardai' Bahadur Sardar Mahtab 
Singh —for Opposite Party (Complainant). 

Order.—Kirpal Singh, Eachhpal Singh, 
Phagga Singh, Jiwand Singh, Fauja Singh, 
Buta Singh, Achhar Singh and Hazara 
Singh, were accused of having formed an 
unlawful assembly with the common 
object of beating Kartar Singh, Gehl 
Singh and Tehl Singh, and in prosecution 
of that common object having committed 
murder or culpable homicide not amount- 
ing to murder by striking Tehl Singh with 
dangs as a result of which he died ; also 
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of causing grievous hurt to Gehl Singh 
and simple hurt to Kartar Singh. The 
learned S. 30 Magistrate before whom the 
enquiry took place discharged Hazara 
Singh and charged the remaining accused 
under Ss. 304, Part (Il)/149 and 325/149, 
I. P. C., with respect to the death of Tehl 
Singh and the grievous hurts inflicted on 
his brother, Gehl Singh. After a careful 
enquiry and trial he came to the conclu- 
sion that the real cause and origin of the 
fight was not known but that in all pro¬ 
bability the fight had arisen suddenly by an 
altercation between Kartar Singh on one 
side and Achhar Singh and Kirpal Singh 
on the other, that partisans on either side 
had come up to help their respective par¬ 
ties, that the partisans of Kirpal Singh 
and Achhar Singh had mustered quicker 
and in larger number, there being proba¬ 
bly six men on one side and three men 
only on the other, that these men had 
beaten Tehl Singh and caused his death, 
but that they had no intention of causing 
death, that it is not known who inflicted 
the fatal injury on Tehl Singh which 
caused his death, and he therefore, con- 
victed Kirpal Singh, Rachhpal Singh, 
Achhar Singh, Phagga Singh and Jiwand 
Singh under Ss. 325/149, 1. P. C., and sen¬ 
tenced them to three years’ rigorous 
imprisonment. In the case of Kirpal 
Singh and Rachhpal Singh, he also infict- 
ed a fine of Rs. 200 each or in default six 
months’ further rigorous imprisonment. 
He also convicted all of them under 
Ss. 325/149 for causing grievous hurt to 
Gehl Singh and simple injury to Kartar 
Singh and sentenced them to two years 
rigorous imprisonment, the sentences run¬ 
ning concurrently. Rs. 250 of the fine, if 
realized, was to be paid to Gehl Singh 
by way of compensation. 

The accused did not appeal, but the com¬ 
plainant put in a revision before the 
learned Sessions Judge under S. 437, Cri¬ 
minal P. C., asking that the case be com¬ 
mitted to the High Court with the 
recommendation for enhancement of sen¬ 
tence or that the proceedings be quashed 
and the case committed for trial to the 
SesssioDS. The learned Sessions Judge held 
that the learned Magistrate was both incom¬ 
petent to try the offence proved and that 
it was improper for him to have tried it. 
He held or appears to hold that the offence 
fell either under S. 302 or S. 304, Part I, 
1. P. C., and therefore, the learned Magis¬ 
trate was not competent to try it and he 


further held that, in any event, it was 
difficult to tell whether the offence amount¬ 
ed to murder or culpable homicide not 
amounting to murder and in case of doubt 
it would have been more proper for the 
learned Magistrate to have committed the 
case for trial to the Sessions Court 
which can fully decide and sentence the 
accused according to its decision on the 
points involved in the case. He has cited 
1 P R 1893,^ in this connection and has 
also cited other rulings. The learned 
Sessions Judge^^ therefore, held that the 
trial was without jurisdiction and ordered 
that the accused be committed for trial to 
the Sessions Court. From this order the 
accused have come in revision to this 
Court. 

I have heard the learned counsel on 
their behalf as well as counsel on behalf 
of the complainant, Gehl Singh. The 
learned counsel for the petitioners contends 
that the learned Sessions Judge could not, 
after conviction, order a commitment under 
S. 437 because in such a case the learned 
Sessions Judge had no power to set aside 
the conviction and therefore if his order 
were correct the conviction already record¬ 
ed against the accused by the trial Magis¬ 
trate would stand as well as any convic¬ 
tion or acquittal that a Sessions Judge 
might pronounce upon the new trial. He 
conceded that if there had been an appeal 
to the learned Sessions Judge, he could 
have set aside the conviction without 
reference to this Court; but he contended 
that the powers given to the Sessions 
Court under S. 423 are not the same as 
the powers conferred on the Court by 
S. 437, Criminal P. C. He contended that 
under S. 209, Criminal P. C., the learned 
Magistrate had jurisdiction to decide whe¬ 
ther to discharge the accused altogether 
or to decide that they should be tried ^ by 
himself for a minor offence. It might 
be true that the learned Sessions Judge 
might come to a different finding on the 
same acts or series of acts as to the nature 
of the offence committed but this was 
insufficient to avoid the jurisdiction of the 
trial Court. In this connection he cited 
20 Cal 633,^ and relied on the words of 
S. 209. The learned counsel for the res¬ 
pondent on the other hand contended that 
the Sessions Judge had jurisdiction, that 

1, Mangal Singh v. Empress, (1893) 1 P R 1893 

Or (F B). 

2. Baijnath Pande v. GouriEantaMandal, (1898) 

20 Oal 633. 
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the finding of the Magistrate was perverse 
and he had merely snatched at a jurisdic¬ 
tion which he did not really possess, and, 
therefore the trial and conviction by him 
were without jurisdiction. 

I do not consider it necessary to go in 
any detail into the points raised. As at 
present advised, but without expressing 
any final opinion, I am inclined to think 
that the contention of the learned counsel 
|for the petitioners is correct. Under S. 209, 
the learned Magistrate had jurisdiction to 
[decide whether the offence was triable by 
the Sessions Court or was triable by 
jhimself. There is nothing to show that 
[the learned trial Magistrate snatched at 
any jurisdiction or perversely held that 
[the offence was one triable by himself in 
;order to minimize the offence. It is more 
'a case of an honest difference of opinion 
!on a subject which is always open to doubt 
and difference of opinion. The learned 
iSessions Judge is, no doubt, perfectly right 
jin saying that in all border line cases it is 
[Safer for a Magistrate holding an enquiry 
|to commit to the Sessions Court rather 
than to try a case himself. But it seems 
■clear to me after going through the record 
that the learned Magistrate was not wrong 
in charging the accused; he charged under 
S. 304, Part II read with S. 149 and 
Ss. 325/149 I. P. C. As regards injuries 
of Gehl Singh, he had 8 injuries, all of 
which were simple except one which 
resulted in a fracture of the ulna bone. 
There can be no question of the propriety 
of the charge under S. 325, at any rate, 
against the accused. So far as Tehl Singh 
is concerned, all the injuries received by 
him were simple. He had no doubt 
19 injuries which have been variously 
described as abrasions and contusions. 
There is only one injury according to the 
medical evidence which was fatal and 
this injury was, no doubt, a very severe 
one and appears to me to have been 
caused either by a very heavy weapon 
or by an ordinary blunt weapon used with 
great force. Nobody, however, can prove 
who struck this fatal blow. In the circum¬ 
stances, therefore, I do not consider that 
there was any grave perversity or obvious 
mishandling of the case in the learned 
Magistrate coming to the conclusion that 
the offence fell under Ss. 325/149, I. P. C. 

It is clear enough on the record that 
the origin and cause of the fight is not 
established. The evidence of Kartar Singh 
and Gehl Singh on this point is open to 


serious doubt ; for one thing, according to 
them, the origin of the fight was due to 
the striking of Kartar Singh. Mewa Singh, 
who is supposed to have been an eye¬ 
witness, does not assert any such sepa¬ 
rate striking of Kartar Singh nor does 
he admit the previous altercation when 
indecent gestures had been made against 
Kartar Singh. Hazara Singh was dis¬ 
charged rightly by the learned Magistrate 
and the presence of Fauja Singh and 
Boota Singh is extremely doubtful. In fact 
the learned Sessions Judge agreed in not 
ordering a re-trial of these two persons. 

It is not very clear how the learned 
Magistrate came to the conclusion that 
the partisans of each party came up to 
the help of their respective parties. Accord¬ 
ing to Chet Singh Subedar, who appears 
to be a disinterested witness though a 
friend of the deceased Tehl Singh, what 
happened was that four men were beating 
Tehl Singh and four men were beating 
Gehl Singh when he arrived at the scene. 
According to Mewa Singh, some six men 
had rushed at Tehl Singh and Gehl Singh 
and four had beaten Tehl Singh and two 
had beaten Gehl Singh. It would seem some¬ 
what doubtful whether S. 149 could be 
applied on the finding of the learned trial 
Magistrate. It appears, however, that he 
considered the whole affair as one and 
that all the five men concerned had a com- 
mon object in beating the partisans of 
the other side and it was a mere accident 
that the division of labour fell to four in 
one case and to two or one in the other. In 
the circumstances, therefore, I do not think 
any useful purpose would be served by 
ordering a re-trial of the accused by the 
learned Sessions Judge. I point out to the 
learned Sessions Judge that the best way 
to decide cases like this is not to consider 
them abstractly; it is always difficult to 
decide whether an offence is within Ss. 302, 
304, Parts I and II, or S. 325. But the 
question to consider is whether in the 
circumstances of any particular case, the 
offence can be definitely held to be murder. 
If a S. 30 Magistrate has taken the view 
that there was no common intention to 
kill, then, as a rule, it would fall in Part II 
S. 304, and there is no question of any 
subtle distinction between the common 
intention and common object with a view 
to finding whether the case is one of 
murder or of S. 304, Part I. No doubt the 
distinction exists, but after all, if a trial 
has taken place, it is doubtful whether the 
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Sessions Judge has jurisdiction to set it 
aside though I express no final opinion on 
the point, and, in matters of doubt, it is 
useless to subject the accused to the cost 
and strain of a re-trial. 

I would, therefore, set aside the order 
of the learned Sessions Judge directing a 
re-trial by commitment to himself. At the 
same time I am debnitely of the opinion 
that the sentences passed in the case are 
inadequate. It is true that Tehl Singh, as 
pointed out, sustained only simple injuries 
except for the grievous hurt which was 
on the head; nonetheless he had 19 injuries 
and the statement of the doctor who saw 
him while still alive shows that most of 
the injuries were due to lathi blows. At least 
four men were concerned in this accord¬ 
ing to the evidence. I would, therefore, 
issue notice to Kirpal Singh, Eachhpal 
Singh, Phagga Singh and Achhar Singh, 
who, according to the evidence, took part 
in this affair to show cause why their 
sentence should not be enhanced. Jawind 
Singh was only concerned in the beating 
of Gehl Singh whose injuries are not so 
serious and I would not interfere in his 
case. 

P.R./d.s. Order accordingly. 

A. I. R. 1937 Lahore 220 

Jai Lal and Sale, JJ. 

Lala Dewan Ghand —Plaintiff—Appel¬ 
lant. 

V. 

Punjab and Kashmir Bank, Ltd., 
Rawalpindi and others —Defendants— 
Respondents. 

First Appeal No. 1915 of 1933, Decided 
on 27th June 1935, from decree of Senior 
Sub-Judge, Attock, D/ 29th August 1933. 

^ (a) Civil P. C. (1908), O. 22, R. 4-Dis- 
tinct interests— P and A attaching separa¬ 
tely same property in execution of their 
decrees against C —Objection to attachment 
by R dismissed—Appeal by R —On date of 
hearing of appeal A found to have died long 
before institution of appeal—Appeal abating 
against him as no legal representatives of 
A were brought on record within time— 
Appeal held did not abate also with respect 
to P, their interests being separate and divi¬ 
sible and separate attachments by them 
giving rise to separate causes of action. 

P and A attached the same property in execu¬ 
tion of their decrees against G. Objection to 
attachment by E, the purchaser of the property 
was dismiss^ by the Court. The declaratory 
suit by R under 0. 21, R. 63 was also dismissed. 


R filed an appeal but on the date of hearing of thc^ 
appeal it was found that A had died long before 
the institution of appeal by R against P and A, 
and no legal representatives of A being brought on 
record within time, the Court passed an abate¬ 
ment order with respect to R. It was contended 
by P that the appeal abated in toto: 

Held: that as separate attachments were made 
by the two decree-holders P and A whose interests 
were clearly separate and divisible and as the 
separate attachments gave rise to separate causes 
of action, the right of the appellant R to chal¬ 
lenge the decree against P was not lost merely 
because the appeal abated as against A, The- 
appeal did not therefore abate with respect to P: 
AIR 1928 Lah 572 [F B) and AIR 1932 Lah 
281, Rel. on. [P 221 0 1, 2} 

(b) Stamp Act (1899), S. 2 (5)-Bond—Test 
Qf_/^cknowledgment attested by two witnes¬ 
ses and containing implied promise to pay- 
interest—Such acknowledgment is not bond 
as there is no express obligatien to pay 
amount due—Implied obligation cannot con¬ 
vert acknowledgment into bond. 

An acknowledgment attested by two witnesses 
and containing an implied promise to pay interest 
but containing no express obligation to pay the 
amount due is not a bond within meaning of 
8. 2 (5) of the Act. The essential_ feature for 
constituting a document as a bond is that there 
must be an express obligation to pay. No such- 
obligation can be inferred from a mere acknow¬ 
ledgment of the balance. An implied obligation 
cannot therefore convert an acknowledgment int> 
a bond: AIR 1933 Lah 271, Rel. on. 

[P 222 C IJ 

(c) Transfer of Property Act (1882), S. 53— 
Preference—Sole by debtor to one of hio 
creditors — Transfer for long outstanding 
debts—Transaction genuine and not tainted 
with fraud—Such preference can be no 
ground for setting aside sale. 

Where a debtor transfers bis property by sale to 
one of his creditors for long outstanding debts and 
the sale is genuine and for good consideration and 
not tainted with fraud, the preference shown by 
the debtor to one of his creditors can be no ground 
for avoiding the sale merely because other credi¬ 
tors happen to suffer by the transaction. 

[P 222 0 2} 

Ear Gopal, M. L. Puri and S. L. Puri 
—for Appellant. 

J. L. Kapur, Ram Lal Anand II and 
Ranbir Sawhncy —for Respondents. 

Sale, J. —This dispute arises out of a 
double attachment of a bungalow situated 
at Rawalpindi by two judgment-creditors 
in execution of their decrees against one 
Charan Das deceased, who had been in 
financial difficulties for some years before 
his death in 1928. The bungalow in suit 
was originally attached by the Punjab and 
Kashmir Bank, Ltd., the first decree- 
holder, on 12th November 1925. Subse¬ 
quently, it was again attached on 30th 
June 1929 at the instance of the second 
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decree-holder Lala Amir Chand Shah. 
Objecfcion was filed by Eai Bahadur Lala 
Dewan Chand on the basis of a registered 
sale deed relating to this bungalow execu¬ 
ted by the judgment-debtor in his favour 
on 9th May 1925. So far as the site of 

the bungalow is concerned, the objection 
was accepted, but it was dismissed in 
regard to the building; and the objector 
Rai Bahadur Lala Dewan Chand instituted 
this suit under 0, 21, R. 63, Civil P. C., to 
obtain a declaration in respect of the 
building. The suit was dismissed by the 
Senior Subordinate Judge on the ground 
that the sale by the judgment-debtor in 
favour of the plaintiff was fraudulent and 
made with the intention of defeating and 
delaying his creditors. From this decision 
the objector has preferred this appeal. 

In the memorandum of appeal which 
was instituted in this Court on 27th 
November 1933, the two decree-holders 
were cited as respondents 1 and 2. When 
the appeal came up for hearing on 11th 
June 1935, it was reported that the res¬ 
pondent decree-holder, Amir Chand Shah, 
iad died more than three months pre¬ 
viously and an order was passed that the 
appeal had abated against him, but the 
appellant’s counsel was given an opportu¬ 
nity to show cause why this order should 
be set aside. It has now been ascertained 
that Amir Chand Shah had died before 
the institution of the appeal 16 months 
ago. Mr. Puri for the appellant pleads 
•for extension of limitation on the ground 
that his client had no knowledge of Amir 
Chand Shah’s death. But no affidavit has 
been filed on behalf of the appellant, and 
having regard to his position and standing, 
I am of opinion that he failed to exercise 
due diligence in the matter of ascertaining 
Amir Chand Shah’s death, and taking the 
necessary steps to have his legal represen¬ 
tatives impleaded within limitation. I 
see no reason, therefore, to set aside the 
abatement order as against Amir Chand 
Shah. On behalf of the respondent Mr. 
Kapur has argued that the effect of this 
| 0 rder should be that the appeal abates in 
toto. There is no force in this contention. 
Separate attachments of the bungalow in 
suit were separately obtained by the two 
deoree-holders, whose interests are clearly 
separate and divisible. These separate 
attachments gave rise to separate causes 
of action; and the fact, that one of the 
decree-holders has now dropped out of the 
appeal, does not take away the right of 
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the appellant to challenge the decree as 
against the other decree-holder. The prin¬ 
ciples laid down in 10 Lah 7^ and 13 Lah 
70^ apply and I would hold that the 
appeal can proceed against the surviving 
respondents. It is not denied that thel 
appellant was already the owner of the site 
of the bungalow when the registered sale 
deed of 9th May 1925 transferring the 
bungalow to him in consideration of a pay¬ 
ment of Rs. 40,200 was executed by 
Charan Das deceased. The consideration 
recited in this deed is threefold: (l) Book 
credit in reduction of outstanding debt to 
the extent of Rs. 33,000; (2) Payment by 
cheque on the Punjab National Bank, 
Quetta, of Rs. 7,000 on 9th May 1925; 
(3) Cash payment before the Sub-Registrar 
of Rs. 200. 

The case for the appellant is that this 
was a bona fide sale for consideration : 
that pre-existing debts due to the vendee 
were outstanding, and that though the sale 
may have had the effect of defeating the 
rights of other less vigilant creditors in 
the persons of the respondents, the pre¬ 
ference shown to one creditor is, in the 
absence of fraud, no ground for avoiding 
the sale. To prove pre-existing debts and 
the passing of consideration as recited in 
the deed, the appellant has relied on the 
loan account as between the appellant and 
Charan Das together with a number of 
pronotes and other acknowledgments by 
the debtor. The loan account shows that 
the indebtedness of Charan Das to the 
appellant commenced in 1920, i. e., five 
years before the transaction in suit; deal¬ 
ings continued regularly upto and even 
after the sale of the bungalow. It appears 
that periodically the debtor used to sign 
acknowledgments of the balance outstand¬ 
ing against his name in the appellant's 
account and would then execute pronotes 
for the amount due in favour of the appel¬ 
lant. In particular, under date 20th 
October 1920, there is an acknowledgment 
of a debt of Rs. 60,000 due to the appellant 
signed by the debtor and attested by two 
witnesses. 

The trial Judge refused to admit this 
acknowledgment in evidence on the ground 
that it constitutes a bond and being 

1. Saat Singh v. Gulab Singh, AIR 1928 Lah 
572=114 I 0 417=10 Lah 7=30 P L R 453 
(F B). 

2. Mt. Umrao Bibi v. Eamkishen, AIR 1932 
Lah 281=137 I C 820=13 Lah 70=33 P L R 
1003. 
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unstamped was liable to a large penalty 
which the appellant declined to pay. I am 
of opinion that the order of the trial Judge 
holding this document to be a bond cannot 
be supported. It is true that the entry is 
iattested by two witnesses and contains an 
implied promise to pay interest, but there 
is no express obligation to pay the amount 
due. The debnition of a bond in sub-s. 5, 
S. 2, Stamp Act, requires that a person 
should oblige himself to pay money to 
another on certain conditions. In other 
words, there must be an express obligation 
to pay. In the present case, the debtor 
has not undertaken any obligation to pay. 
No such obligation can be inferred from a 
mere acknowledgment of the balance. An 
implied obligation cannot convert an 
acknowledgment into a bond : sec A I R 
1933 Lah 271.'* On this interpretation, 
the document printed at p. 67 of the paper 
book is not a bond. It is conceded by 
counsel for the appellant that it is an 
agreement and as such liable to a duty 
plus penalty of Rs. 5-8-0. This sum has 
today been paid into Court and the docu¬ 
ment therefore becomes admissible in 
evidence and is hereby admitted. The trial 
Judge appears to have held that the 
balance of Rs. 33,000 expressed to be due 
on 20th October 1920, prior to the pay¬ 
ment of cheque No. 013139, is also a bond. 
This finding is clearly an error. There is 
no separate acknowledgment of this 
balance; it is part and parcel of the ack- 
nowledgment of Rs. 60,000, which has now 
been admitted in evidence as an agreement. 

All the acknowledgments and pronotes 
in this case have been proved to be in the 
handwriting of Charan Das, the debtor. 
The loan account taken as a whole has, in 
my opinion, been adequately proved. Criti¬ 
cism has been directed to the failure of 
the plaintiff himself to come into the 
witness-box and to produce his rokar and 
khata bahis. But plaintiff’s mukhtiar, 
Narain Das, was examined as a witness, 
and as regards the non. production of the 
rokar and khata bahis, it must be remem¬ 
bered that the plaintiff relied on a regis¬ 
tered sale deed, together with a loan 
account confirmed by pronotes and ack¬ 
nowledgments executed by the debtor 
himself. If the respondent had any real 
doubts as to the genuineness of these 
transactions he could have compelled the 

3. Jagannatb v. Mt. Chauli, AIR 1933 Lah 271 
=142 I C 635=34 P L R 417. 
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plaintiff to produce other relevant account 
books. But, in my opinion, the production 
of these account books was not necessary 
for the purpose of enabling the plaintiff to 
discharge the onus which lay upon him. 
Taking the three items mentioned as 
consideration in the sale deed, it has been 
proved by the evidence of the Sub- 
Registrar that Rs. 200 was paid in cash at 
the time of the registration. The payment 
of Rs. 7,000 by a cheque (Ex. P-32) is 
proved by the evidence of the Manager of 
the Punjab National Bank, Quetta, on 
whose Bank the cheque was drawn by the 
plaintiff. The books of the Bank show 
that Rs. 7,000 was actually paid to Charan 

Das on 9th May 1925. 

It has been suggested in this connection 
that a payment of Rs. 7,000 by the appel¬ 
lant to his debtor was unlikely on this 
date, because it had the effect of increasing 
Charan Das’s indebtedness, whereas the 
object of the sale was to reduce the 
indebtedness. It must be remembered, 
however, that the plaintiff, who was 
already the owner of the site of the bunga¬ 
low in suit, must have had good reason to 
entertain doubts at this time as to Charan 
Das’s financial position; and he may well 
have been anxious to secure from Charan 
Das the building standing on this site as 
part settlement of his large outstanding 
debt. As an inducement to sell the pro¬ 
perty, Charan Das may well have 
demanded some cash payment and this 
would explain why the plaintiff should 
have made a cash payment of Rs. 7,000 out 
of a total consideration of Rs. 40,000. 
Preference by a debtor shown to one of his 
creditors is, provided the transaction is 
genuine and not tainted by fraud, no 
ground for avoidance merely because the 
other creditors happen to suffer, and there 
is no indication of fraud or any fictitious¬ 
ness in this case. 

The balance of Rs. 33,000 was shown as 
credited in the loan account to a reduction 
of Charan Das’s outstanding indebtedness 
to the plaintiff. The main ground on which 
the transaction was attacked is the allega¬ 
tion that the whole loan account from 
start to finish was fictitious and invented 
to provide a bogus consideration for a 
transaction which was merely intended to 
defeat the rights of the judgment-credi¬ 
tors. I am unable to accept this view. It 
is impossible to reject the loan account 
which starts from a date five years prior 
to the transaction in suit, and includes 
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numerous pro-notes and acknowledgments 
proved to have been executed by the debtor 
in favour of the plaintiff. Evidence has 
been led in the shape of Bank officials and 
other independent witnesses to prove most 
of the main items in this loan account. I 
am satisfied that this loan account esta¬ 
blishes that Charan Das was genuinely 
indebted to the plaintiff in May 1925. 
The right and title of Charan Das to sell 
the bungalow in suit has not been chal¬ 
lenged in appeal. The factum of the sale 
for good consideration has been established. 
There is no evidence to indicate any fraud 
on the part of the plaintiff transferee; and 
the mere fact that the plaintiff as one of 
the creditors secured by this transaction 
preference over the other creditors, is no 
ground for invalidating this transaction. I 
am of opinion that this suit must succeed. 
I would, therefore, accept the appeal, set 
aside the lower Court's decree and decree 
the suit of the plaintiff as against the 
Punjab & Kashmir Bank, Ltd. with costs. 

Jai Lai, J. —I agree. 

k.B./a.l. Appeal allowed. 
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Addison and Abdul Rashid, JJ. 

Dewan Singh and others —Plaintiffs— 
Appellants. 

v. 

Mt, Santi and others — Defendants— 
Respondents. 

Second Appeal No. 1074 of 1935, Deci¬ 
ded on 7th April 1936, from decree of 
Addl. Dist. Judge, Lyallpur, D/- 28th 
March 1935. 

(a) Riwaj‘i*am—Evidentiary value— Entry 
in customary law of Jullundur District exclu¬ 
ding daughters from succession in certain 
cases is strong piece of evidence—Such evi¬ 
dence cannot be rebutted by general remarks 
that daughters are not consulted when en¬ 
quiry into customs of people takes place— 
Nor can it be rebutted by saying that general 
custom in Punjab is to the contrary or that 
document is not carefully prepared. 

The customary law of Jullundur District in the 
Punjab excluding the daughters from succession 
in certain cases is a strong piece of evidence. Such 
evidence cannot be rebutted by general remarks 
that daughters are not usually consulted when 
an enquiry is made into the customs of the people 
or that the custom generally followed in the Punjab 
is to the contrary. Similarly it cannot be rebutted 
by a reasoning that the document of custom was 
not carefully prepared, for all that it purports to 


be is a compilation of the statements of custom as 
given by the people \ A I R 2916 P G 129, Pel. on. 

[P 223 C 2; P 224 C 1] 

(b) Evidence Act (1872), S. 13—Judgment 
—Judgment recognizing custom cannot have 
same importance as clear cut instance of 
custom recognized by parties themselves. 

A judicial decision recognizing a custom cannot 
have the same importance as a clear cut instance 
of custom recognized by parties themselves. In 
judicial decisions instances of the alleged custom 
are accepted or rejected for different reasons in 
different cases ; while, if there is a clear instance 
where the parties have themselves recognized the 
custom, there is no such confusion. [P 224 C 2] 

(c) Custom (Punjab)—Succession—Daughter 
—Self acquired property of father—Johar 
Jats of Pbillaur tahsil of Jullundur District— 
Daughters do not succeed in preference to 
second degree collaterals. 

Amongst Johar Jats in the Pbillaur tahsil of 
Jullundur District in the Punjab, the daughters do 
not succeed to the self-acquired property of their 
father in preference to the collaterals of the 
second degree as the riwaj-i*am and the majority 
of the instances of such a custom are in favour of 
collaterals: Case law referred. [P 226 C 1} 

Lala Badri Das —for Appellants. 

Lala Achhru Ram Indar Dev — for 
Respondents. 

Addison, J.—The parties are Johar Jats 
of Tahsil Phillaur of the Jullundur dis¬ 
trict, but the land is situated in the Lyall¬ 
pur district. Lyallpur was colonised in 
the nineties by persons coining from all 
over the Punjab who carried their respec¬ 
tive customs with them. The question is 
whether the appellants, who are collaterals 
in the second degree, are entitled to 
exclude daughters from succeeding to the 
self-acquired property of their father. The 
Customary law of the Jullundur district 
was compiled in 1918 and is a voluminous 
document. According to the answers to 
Questions 45-A and B of that Code,! 
collaterals up to the fifth degree exclude; 
daughters as regards ancestral or self. I 
acquired property of their father in the| 
three tahsils Jullundur, Nakodar and| 
Phillaur, while collaterals up to the: 
seventh degree in the Nawanshahr tahsilj 
exclude daughters with respect to both^ 
properties. In accordance with the deci¬ 
sion of their Lordships of the Privy 
Council in 45 P R 1917,^ this entry is a 
strong piece of evidence in favour of the 
collaterals appellants in support of the 
custom alleged by them, and as I have 
remarked in various other judgments, 

1. Beg V. Allah Ditta, AI R 1916 P 0 129=38 
I 0 364=44 I A 89=44 Cal 749=45 P R 1917- 

(P 0). 
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this statement of their Lordships cannot 
he whittled away by general remarks that 
daughters are not usually consulted when 
an enquiry is made into the customs of 
the people or that the custom generally 
followed in the Punjab is to the contrary. 
Similarly, there is little use in attempting 
to reason a priori that the document of 
custom was not carefully prepared, for all 
that it purports to be or should be is a 
compilation of the statements of custom 
as given by the people. 

The burden was thus heavy on the res¬ 
pondents and it remains to see how this 
burden has been discharged. The first 
instance against the daughters is Ex. P-11, 
a decision of a Subordinate Judge dated 
24th August 1931 in which it was held 
that collaterals of the third degree excluded 
daughters from succeeding to self-acquired 
property amongst Jats in tahil Phillaur. 
There was an appeal to the District Judge 
against this decision where the matter 
was partly compromised. The widow had 
gifted the self-acquired property of her 
husband to her daughter and the collate¬ 
rals had sued to have this gift set aside 
and were successful, as already stated, in 
the trial Court. The daughters appealed 
on the ground that they were entitled to 
succeed and the gift was therefore only an 
acceleration of succession. By the com¬ 
promise the decree was maintained, can¬ 
celling the gift and the widow took back 
the land from her daughter, a rider being 
added that the question of succession 
would be taken as not having been decided 
and could be re-opened on the death of the 
widow. This is certainly relevant under 
S. 13, Evidence Act, though it may not 
have the same value as some of the other 
instances. S. 13, Evidence Act, runs as 
follows: 

Where the question is as to the existence of any 
right or custom, the following facts are relevant: 
(a) any transaction by which the right or custom 
in question was created, claimed, modified, recog¬ 
nized, asserted or denied, or which was incon¬ 
sistent with its existence; (b) particular instances 
in which the right or custom was claimed, 
recognized or exercised or in which its exercise 
was disputed, asserted or departed from. 

The question arises whether a judg¬ 
ment recognizing a custom is relevant 
under this section. It will be seen that 
the word “recognized” in Cls. (a) and (b) 
of the section comes between claimed” 
and “exercised” in 01. (b) and between 
“claimed” and “asserted or denied” in 
CL (a). There is no question that the 
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claim, assertion, denial or exercising must 
be an act of the parties and it is diffi. 
cult to see how the word “recognized,” 
which comes between these terms means 
recognition by Courts. However, there 
are a number of cases which treat judicial 
recognition of a custom as relevant under 
S. 13, Evidence Act, though it seems to 
me that this is a doubtful matter. Oer. 
tainly in my judgment a judicial decision 
is far from having the same importance 
as a clear cut instance of custom recog. 
nized by the parties themselves. In judi. 
cial decisions instances of the alleged 
custom are accepted or rejected for differ¬ 
ent reasons in different cases, while, if 
there is a clear instance where the parties 
have themselves recognized the custom, 
there is no such confusion. The second 
instance against the daughters is a very 
clear cut one. It is embodied in the docu¬ 
ment Ex. P.12. The parties were Jats of 
Phillaur tahsil and the collaterals of the 
fifth degree were found entitled to exclude 
daughters from succeeding to their father's 
self-acquired property. This case actually 
came to this Court where it was held in 
AIR 1936 Lab 130^ that the revenue 
authorities acted quite correctly. 

The third instance is another clear case 
against daughters succeeding to the self- 
acquired property of their father in the 
presence of second degree collaterals. It 
is Ex. P-13. This is a mutation dated 
3rd May 1932, in which the married 
daughter was examined on interrogatories 
and recognized the custom. The fourth 
■ instance (Ex. P-14) is equally good. There 
again collaterals of the second degree 
excluded daughters from succeeding to the 
self-acquired property of their father, 
The married daughter appeared before the 
Revenue officer and admitted and recog¬ 
nized the custom as being such. Ex. P-17 
is another mutation sanctioned on 25th 
October 1926 by which it was held that 
second degree collaterals were entitled to 
exclude three married daughters. This 
land has also been proved to be self- 
acquired. The sixth transaction is Ex. P-18, 
another mutation amongst Jats from 
Jullundur district. Here again the second 
degree collaterals by order dated 27th 
July 1929 -were held entitled to exclude 
the daughter from succeeding to her father. 
The husband of the daughter appeared 
and admitted that his wife was not 

2. Sftjjaii Singh y.Mt. Dhanti, AIR 1936 Lah 130. 
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entitled to succeed. In this case it^ has 
not been proved that the land was self- 
acquired, bub it was land in Lyallpur and 
in all probability was self-acquired for 
reasons given at the commencement of 
this judgment. In any case, the custom 
being stated to be the same as regards 
ancestral and self-acquired property, this 
instance is nob without value. 

The seventh instance is Ex. P.l9. 
another case from Phillaur tahsil, in 
which second degree collaterals were held 
on 10th February 1930 to exclude 
daughters from succeeding to the property 
of their father. This land has ^ been 
proved to be self-acquired by the evidence 
of P. W. 10 Dalip Singh. All these seven 
mutations are valuable, and five of them 
are of very great value, under the provi¬ 
sions of S. 13, Evidence Act and they are 
in accordance with the statement of 
custom given in the riwaj-i-am which in 
itself is a strong piece of evidence against 
the daughters. The custom of other agri¬ 
cultural tribes in Jullundur according to 
the riwaj-i-am is the same. Instances 
therefore amongst other tribes are of some 
value, the custom followed being appar¬ 
ently more local than tribal. Instance 
No. 8, Ex. P.21. is an instance amongst 
Kambohs of Phillaur tahsil where muta- 
tion was refused on 18th December 1926 
as regards a gift by a widow in favour of 
her daughters of the self-acquired property 
of her husband. The 9th instance, 
which is also amongst Kambohs of Nako- 
dar tahsil of the Jullundur district, is set 
out in 15 Lah 586.^ This also was self- 
acquired property. The 10th instance is 
a decision of this Court in Civil Appeal 
No. 613 of 1933, decided on 2ad October 
1934 amongst Jats of the Nakodar tahsil 
of the Jullundur district as regards self- 
acquired land. This is 8bh instance 
amongst Jats, though it is 10th instance 
relied upon by the appellants. 

On behalf of the daughters reliance was 
placed on the following instances. Ex. D-5 
is a mutation sanctioned on lObh August 
1927 where a gift by a widow of her hus¬ 
band’s self-acquired land was sanctioned 
in favour of the daughter, though the 
collaterals objected. As this was a gift of 
self-acquired land by a widow, it was con¬ 
tended that the collaterals need nob sue 
till 12 years after the widow’s death, but 
the instance is not without value as an 

3.Mt. Naraini v. Bhag Singh, AIR 1934 Lah 280 

=149 I 0 962=15 Lah 586 = 36 P L R 331. 
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instance in favour of daughters. Ex. D-9, 
a judgment of the District Judge of 
Jullundur, is the second case relied 
upon in favour of daughters. The land 
was partly ancestral and partly self- 
acquired and it was couceded by coun¬ 
sel before the trial Judge that the col¬ 
laterals could not contest the gift with 
respect to such portion of the land as 
was found to be self-acquired. It was 
attempted to raise this point before the 
District Judge on appeal bub he refused 
to hear arguments on it, as it had be^n 
conceded in the trial Court. The point 
was nob thus argued, the riwaj-i-am was 
not even mentioned or relie i upon, and in 
my judgment this case must be rejected. 
Ex. D-11 must also be rejected. There 
the widow gifted to her daughter her 
husband's self-acquired property with the 
consent of her husband’s brother, the 
next heir. The distant collaterals objected, 
which obviously they had no right to do, 
apart altogether from the question of 
custom, for the husband’s brother could 
do with the land as he liked, as he was 
the next heir and on his succeeding to it, 
it would have been self-acquired property 
in his hands. 

The next instance relied upon in favour 
of daughters is Ex. D.16 a decision of this 
Court reported in A I R 1935 Lah GO?."* 
This was a case of Jats of Phillaur tahsil, 
decided about the same time as Civil 
Appeal No. 613 of 1933, where the oppo¬ 
site view was taken as already mentioned. 
This is the second instance in favour of 
daughters. The third instance in favour 
of daughters is a decision of this Court in 
Civil Appeal No. 2279 of 1934,^ a case 
amongst Jats of Jullundur tahsil. 

There are also two Division Bench 
authorities of this Court amongst Arains, 
reported in A I R 1935 Lah 613® and 12 
Lah 412^ while there is another decision 
of this Court amongst Sainis reported in 
AIR 1935 Lah 834.® There are thus in 
favour of daughters three cases amongst 
Jats, and three cases amongst other tribes. 
These are the establi shed instances on the 

4. Narain Singh v. Mt. Chand Kuar, AIR 1935 

Lah 607=156 I C 174=37 P L R 220. 

5. Harbans Kaut v. Nagina Singh, reported in 
AIR 1936 Lah 273. 

6. Ibrahim v. Mt. Zainab, AIR 1935 Lah 613 

=156 I 0 29=37 P L R 163. 

7. Ghulam Muhammad v. Mt. Ralli, AIR 1931 
Lah 641 = 134 I 0 795 = 12 Lah 412 = 32 
P L R 929. 

8. Mb. Santi v. Dharam Singh, AIR 1935 Lah 

834=156 10 1011=38 PLR 456=17 Lab 201. 
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record. It is for the party allegicg 
custom to prove what the custom is but, 
even if there had been no riwaj-i-am, in 
my judgment the evidence would establish 
that daughters do not succeed. With the 
riwaj i.am in favour of the appellants 
however and eight instances amongst Jats 
and two amongst Kambobs established 
in favour of the appellants and only three 
amongst Jats and three amongst other 
tribes against the appellants, there can 
be no question but that it has been 
established on the record that daughters 
do not succeed to the self-acquired land 
of their father amongst Jats of Phillaur 
tahsil of the Jullundur district in pre¬ 
ference to second degree collaterals. For 
the reasons given, I would accept the 
appeal and decree the plaintiff.appellants’ 
claim with costs of this Court, parties 
bearing their own costs in the trial Court 
and in the lower appellate Court. 

Abdul Rashid, J.—I agree. 

w.d./a.L. Appeal allowed. 
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Bhide and CUliltlE, JJ. 

Girdhari La/—Plaintiff—Appellant. 

V. 

Secretary of Slate — Defendant — 
Respondent. 

First Appeal No. 1679 of 1934, Decided 
on 5th December 1936, from decree of 
Addl. Dist. Judge, Lahore, D/- 5th June 
1934. 

(a) Limitation Act (1908), Arts. 2 and 115— 
Applicability — Dismissal of Subdivisional 
Officer for preparing false T. A. bills—Suit 
for damages for wrongful dismissal — Dis¬ 
missal is not 'an act done in pursuance of 
any enactment in force’— Art. 2 does not 
apply— Suit is one for breach of contract— 
Art. 115 applies. 

A Subdivisional Officer was dismissed from bis 
services for preparing false T. A. bills and a suit 
was brought by him lor damages for his wrongful 
dismissal and it was contended that the suit was 
barred under Art. 2 of the Act: 

Held : that the act of dismissal was not an act 
done in pursuance of any enactment in force and 
therefore Ait. 2 did not apply. The suit was one 
for breach of contract and was governed by 
Art. 115 of the Act. The suit was not therefore 
barred by time: Case law rejerred, [P 228 C 1] 

(b) Government of India Act (1919), 
S. 96-B—Rules regarding civil services, R. 55 
—Words in S. 96’B 'subject to the provisions 
of this Act and the rules made thereunder* 
govern whole section—Rules made under it 
limit power of Crown to dismiss at pleasure 


— Dismissal of Subdivisional Officer without 
following provisionsof R. 55—Cause of action 
arises against Secretary of State — Civil 
Court has jurisdiction to entertain suit for 
damages. 

Tbo words at the commencement of the section 
‘subject to the provisions of this Act and of rules 
made thereunder’ govern the whole section and 
thus the rules made under the section limit the 
power of the Crown to dismiss the servants at 
pleasure. This intention of the legislature is clear 
from Cls, 4 and 5 of the section. [P 231 0 1, 2; 

P 282 0 1] 


A Subdivisional Officer was dismissed from 
service for preparing false T- A. bills, without 
following the procedure laid down for inquiry by 
R. 65 of the Civil Services ClassiBcation Rules. A 
suit was brought by the officer against the Secre* 
tary of State in a civil Court for damages for 
his wrongful dismissal. It was contended by the 
Secretary of State that the jurisdiction of the civil 
Court was barred in such matter as no cause of 
action arose against the Secretary of State for 
India: 

fVinf. oa woQ A. failure to comnlv 


with the provisions of R. 55 of the Civil Services 
Glassification Buies inasmuch as the procedure 
laid down therein was not followed during the 
inquiry of the officer concerned, the dismissal of 
the officer was wrongful to that extent and there¬ 
fore a cause of action arose against the Secretary 
of State for India aod that the civil Court had 
jurisdiction to entertain such suit: AIR 1927 
Cal 311 and AIR 1934 Rang 381, Pel. on; Case 
law discussed. [P 232 G 1, 2] 

^ (c) Master and Servant—Wrongful dismis* 
sal—Damages — Measure of — Dismissal for 
preparing false T. A. bills—Dismissal itself 
not wrongful but manner of enquiry leading 
to dismissal wrongful—In determining dama¬ 
ges Court must consider whether there were 
good grounds for dismissal. 


Where an officer was dismissed from his service 
for prepariog false T. A. bills and where the dis* 
missal was not wrongful in itself, but the manner 
of enquiry leading to such dismissal was wrongful 
and a suit was brought for damages for wrongful 
dismissal: 

Held: that in assessing the measure of dama' 
ges, the Court could go into the merits of the case 
and consider whether there were good grounds for 
dismissal : A I R 1934 Rang 381, Ret. on; In re 
Loyidon & Coloyiial Co., Ex parte Ciarlc, 7 Eg. 
550 and Earl of Stamford v. Dawson, 4Eq. 352, 
Dxsling. [P 282 C 2; P 238 C 1] 


Mehr Chand Mahojan, Nawal Etshore 
and Arjan Das —for Appellant. 


Norman Edmunds and Krishen Lal 
Kapur —for Respondent. 


Currie, J.—The appellant, G. L. Bhola^ 
was Subdivisional Officer in the Irrigation 
Branch. He joined Government service 
in 1916 as an upper subordinate and in 
1920 was promoted to the Provincial Ser. 
vice of Engineers on time scale pay of 
Rs. 250-20-550/20-750. He had been 
serving in the Kirana Division of the 
lower Jhelum Canal since the end of 1927 
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and from January to October 1930 was in 
charge of the Khadir Subdivision. He was 
then transferred to the 2nd Bahawalpur 
Circle of the Sutlej Valley Project. The 
Executive Engineer was Mr, D. D. Jaini 
and the Superintending Engineer was Mr. 
Jesson. The Superintending Engineer, who 
had taken exception to the Subdivisional 
Officer, Khadir’s travelling allowance bill 
of April 1930, pointed out in his letter of 
16th June 1930, to the address of the 
Executive Engineer (Ex. D-26), that the 
Subdivisional Officer did not carry out 
regular tours of his subdivision and this 
led to excessive mileages being charged. 
He refused to accept the argument that 
Subdivisional Officers did not charge for 
all mileages actually performed and re- 
marked "touring about in motor cars is 
really for the convenience of a Subdivisional 
Officer as he can do precious little proper 
inspection from a motor car touring along 
the boundary roads." Mr. Jesson also 
remarked that he considered that five days 
at headquarters during the month was 
ample for any Subdivisional Officer. These 
orders were communicated to the Subdivi¬ 
sional Officer. Subsequently on 29th Sep- 
tember 1930, the Superintending Engineer 
called for an explanation of discrepancies 
between the Subdivisional Officer’s travel¬ 
ling allowance bill for August (Ex. P.15) 
and the Telegraph Despatch Register of 
Kot Naja (Ex. P.16). The explanation was 
furnished in Ex. P-ll. On2Qd March 1931, 
the Chief Engineer issued orders to the 
Superintending Engineer, 2nd Bahawalpur 
Circle, S. V. P., to take the explanation of 
the appellant regarding discrepancies bet¬ 
ween his T. A. bills for the months of 
May, July and August 1930 and the Des¬ 
patch Register of the Kot Naja Telegraph 
Office. Accordingly Mr. Hughes formally 
charged the appellant in the following 
terms : 

You have submitted untrue travelling allowance 
journals for the months of May, July and August 
19S0. as shown by a comparison of the De>patch 
Register of the Kot Naja Canal Telegraph Office 
and the travelling allowance journals submitted 
by you for the months named. You have there¬ 
fore been called to my office today and are given 
from 10 a. m. to 4 p. m. during which time you 
will write your defence in my presence. 

The Subdivisional Officer submitted his 
explanation (Ex. P.9) with a covering 
letter. On 8th June 1931 the letter dis¬ 
missing him was issued; it was commui- 
cated to him on the 11th June, and he 
was relieved on 15th June. His dismissal 


was gazetted on 11th December 1931. 
On 22ad December 1931 his appeal was 
dismissed by the Governor in-Council. A 
subsequent memorinl to the Governor- 
General was withheld under the rules but 
was treated as an appeal to the Governor 
and dismissed. On 25th April 1932 the 
appellant gave notice of suit and on 28bh 
July 1932 instituted a suit claiming 
Es. 1,50,COO for wrongful dismissal. After 
a lengthy trial the learned Additional Dis¬ 
trict Judge held that the dismissal w'as 
wrongful as R. 55 of the Classification 
Rules had not been fully complied with. 
After considerable discussion of the quan¬ 
tum of damages he eventually awarded a 
sum of Rs. 5,160 holding that: 

His action in charging only enhanced rate of 
daily allowance at Rs. G when if his mileages 
could be allowed he was entitled to more was nob 
altogether due to innocent causes, but was partly 
due to his attempt to bide the fact that be visited 
the headquarters almost daily and there was 
therefore an element of deception, and it was in 
disobedience of the spirit of the Superintending 
Engineer’s orders that be continued visiting the 
headquarters so frequently. 

On the question of damages the learned 
Additional District Judge had accepted 
the evidence of a Chartered Accountant, 
P. W. 5, to the effect that the capitalized 
value of the remaining years of service 
plus the capitalized value of his pension 
would have amounted to Rs. 76,405, but 
for the reasons given by him he considered 
that Rs. 5,160 was sufficient. The amount 
of Rs. 5,160 was selected as being one 
year’s pay at the rate of Rs. 430 per 
mensem, the rate then drawn by the 
appellant. Against this order the present 
appeal has been preferred, the appellant 
claiming an additional sum of Rs. 70.000. 
On behalf of the Secretary of State cross¬ 
objections have been presented claiming 
that the suit should have been dismissed 
in toto: (a) for want of jurisdiction; 

(b) because the plaintiff had no cause of 
action; and (c) because the suit was barred 
by time. 

It will be convenient to consider the 
point of limitation first. The learned 
assistant Legal Remembrancer contends 
that Art. 2, Sch. 1, Lim. Act applies. This, 
Article provides that in the case of a suit 
for compensation for doing or for omitting 
to do an act alleged to be in pursuance 
of any enactment in force for the time 
being in British India, the period of 
limitation shall be 90 days from the time 
when the act or omission takes place. Mr. 
Edmunds contends that the suit should 
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therefore have been brought within 90 
days from the date of plaintiff’s dismis¬ 
sal. Ho has referred to certain rulings 
but these are not directly in point. 72 P B 
1909* and 4 Lah 428" relate to act done 
in the one case by Municipal and in the 
other case by Canal officials which actu¬ 
ally caused material damage. 39 Bom 
600^ is entirely irrelevant as the limita¬ 
tion there was hold to be governed by a 
special section of the District Municipal 
Act (Bom. Act 3 of 1901). 1931 A L J 
858^ was a case whore the plaintiff sued for 
damages for malicious arrest on a charge 
of dacoity. The rulings quoted on the other 
side, 65 r C 105-’ and 29 I G 597® are a little 
more helpful. Though the latter ruling 
dealing with dismissal of the Municipal 
Secretary contains a remark that Art. 2 
of the Limitation Act did not apply, but 
in the opinion of the learned Judge 
Art. 115 applied. It appears to me that 
It cannot possibly be said that the dis¬ 
missal of the plaintiff was ‘an act done 
iin pursuance of any enactment in force,” 
iand therefore Art. 2 would not apply. The 
suit is one in reality for breach of contract 
and is thus well within time. 

The real crux of the case lies in the 
cross-objections regarding jurisdiction and 
cause of action preferred by the Secretary 
of State. These two points are really 
closely inter-connected and can con- 
veniently be dealt with together. The 
principal point raised by the learned 
Assistant Legal Remembrancer is that the 
Court had no jurisdiction to hear such a 
suit. He argues, as far as I have been 
able to follow him, that there is no con¬ 
tract between the Crown and public 
servants and that public servants hold 
their appointment at the pleasure of the 
Crown. They are therefore liable to be 
dismissed whenever the Crown pleases and 
the Crown cannot be sued for wrongful 
dismissal. According to his argument the 
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rule contained in the Classiffoation Rules 
regarding the procedure to be adopted 
before a Government servant is dismissed 
or otherwise punished are merely direo. 
tions intended for the guidance of the 
authorities whose duty it is to maintain 
the administration of the services. He 
urges that no authority is competent to 
fetter in any way the power of the Crown 
to dismiss at pleasure, as that involves an 
abrogation of the prerogative. It is urged 
that the rules made by the Secretary of 
State have no statutory force. In support 
of this contention Mr. Edmunds has 
referred to a large number of English 
authorities. He first cited (1882) 3 T LR 
114^ in which the House of Lords held 
that if there had been any contract, such 
contract must necessarily have had impor¬ 
ted into it the ordinary course of practice 
of the Crown, that is to say, it must have 
been subject to reservation of the right of 
the Crown to dismiss. In (1896) 1 Q B D 
1L6® Lord Esher, M. P., took the same 
view. 1895 A C 229® was a case in 
which the plaintiff who had been appoin¬ 
ted temporarily to act in the place of the 
officer who was on leave, sued for damages 
on the ground that he had been dismissed 
before the expiration of the leave of the 
officer for whom be had been appointed 
to act. The case came from Western 
Australia. It was held that certain regula¬ 
tions which existed were merely directions 
given by the Crown to the Governments 
of Crown Colonies for general guidance, 
and that they did not constitute a contract 
between the Crown and its servants. In 
delivering the judgment of their Lordships 
of the Privy Council, Lord Hobhouse 
remarked : 

They consider that unless in special cases where 
it is otherwise provided, servants of the Crown 
hold their offices during the pleasure of the 
Crown, not by virtue of any special prerogative of 
the Crown but because, such are the terms of 
their engagement, as is well understood through¬ 
out the public service. If any public servant 
considers that he has been dismissed unjustly his 
remedy is not by a,law suit bub by an appeal of 
an official or political kind. 

Again in 34 T L R 341 Avory, J. refer¬ 
ring to the remarks by Lord Hobhouse in 
1895 A C 229® understood the words 
“where it was otherwise provided" to 
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mean "otherwise provided by statute.” In 
lb96 A C 576^® it was held that the 
Crown has by law, whether in England or 
New South Wales, power to dismiss at 
pleasure either its civil or military officer, 
a condition to that effect being an implied 
term of the contract of service except 
where it is otherwise expressly provided, 
but that certain provision of the New 
South Wales Civil Servants Act of 1884 
being manifestly intended for the protec¬ 
tion and benefit of the officer are inconsis¬ 
tent with such a condition and conse¬ 
quently restrict the power of the Crown in 
that respect. The provisions of that Act, 
as appear from the report, were in many 
cases similar to the provisions of the 
Classification Rules. The learned Assistant 
Legal Remembrancer contends that in 
that case the provisions were included in 
a statute whereas no such provisions are 
contained in the Government of India Act 
itself but appear only in the Classification 
Rules. 

In (1920) 37 T L R 138,“ a case in 
which an officer had been dismissed not 
for misconduct but only for difficulties 
with relation to his health, it was held 
that the Crown servant against whom no 
misconduot is alleged is liable to be dis¬ 
missed even if the form of contract implies 
that except in case of misconduct the 
engagement can be terminated only by 
notice. This decision was given in Novem¬ 
ber 1920, but the plaintiff’s employment 
had been terminated as far back as 8th 
January 1913, and thus the case is not 
very helpful in determining the effect of 
the provisions of S. 96.B, Government of 
India Act, In A I R 1934 P C 60“ their 
Lordships of the Privy Council held that : 

If the terms of the appointment definitely 
prescribe a term and expressly provide for a power 
to determine “for cause” it appears necessarily to 
follow that any implication of a power to dismiss 
at pleasure is excluded. 

In their view this followed from the 
reasoning of the Board in 1896 A C 575.“ 
They further remarked : 

The contrary view to that, here expressed, would 
defeat the security given to numerous servants of 
the Crown in judicial and quasi-judicial and other 
offices throughout the Empire where one of the 
terms of their appointment has been expressed to 
be dismissal for cause. 
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Mr. Edmunds contends that these re¬ 
marks are obiter as the appeal was 
ultimately determined on other grounds, 
namely that the performance of the con¬ 
tract had become impossible by legislation 
which had abolished the appellant’s post 
and thus the contract had been discharged. 
The remarks however were necessitated 
by the fact that there had been a differ¬ 
ence of opinion on the point between the 
Judges in the Canadian Courts. Reference 
was also made to 1898 A C 661.“ This 
ruling held that : 

Although it was decided in (.lould v. Stuart}^ 
that tbo effect of the Civil Service Act, 1884, (in 
New South Wales) was to deprive the Crown of 
its rights to dismiss its civil servants summarily 
without following the procedure prescribed by the 
Act, it was certainly not suggested that the pro¬ 
visions of the Act do, either directly or by implica¬ 
tion, take away the right of the Crown to abolish 
a civil office. 

The ruling therefore is not in point. 
From the above authorities it appears clear 
to me that though ordinarily the Crown 
can dismiss an officer at pleasure, there are 
certain cases in which provision is made 
for the limitation of that right and that 
as held in A I R 1934 P C 60“ where 
the terms of the appointment definitely 
prescribe a term and expressly provide for 
a power to determine ‘for cause’ any 
implication of a power to dismiss at 
pleasure is excluded. The question there¬ 
fore is whether it should be held that in 
India any such provision exists. S. 96-B, 
Government of India Act, provides that 
"subject to the provisions of this Act and 
of rules made thereunder every person in 
the civil service of the Crown in India 
holds office during His Majesty's pleasure.” 
Cl. (2) of the said section gives the Secre¬ 
tary of State power to make rules regula¬ 
ting the classification of the civil services 
in India, their conditions of services and 
discipline and conduct. Cl. (4) runs : 

For the removal of doubts, it is hereby declared 
that all rules or other provisions in operation at 
the time of the passing of the Government of 
India Act, 1909, whether made by the Secretary 
of State in Council or by any other authority, 
relating to the civil service of the Crown in India, 
were duly made in accordance with the powers in 
that behalf, and are confirmed but any such rules 
or provisions may be revoked, varied or added to 
by rules or laws made under this section. 

Clause (5) provides that : 

No rules or other provisions made or confirmed 
under this section shall be construed to limit or 
abridge the power of the Secretary of State in 
Council to deal with the case of any person in the 

13. Young V. Waller, 1898 A G 661=67 L J 
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Civil Service of the Crown in India in such a 
manner as may appear to him to be just and 
equitable . , . provided that where any such rule 
or provision is applicable to the case of any 
person, the case shall nob be dealt with in any 
manner less favourable to him than that provided 
by the rule or provision. 

Tho Civil Services (Classification, Con. 
trol and Appeal) Rules were made by the 
Secretary of State for India in Council 
under S. 96.B, Government of India Act, 
on 27th May 1930 and R 55 is the one 
with which we are now concerned. This 
rule runs : 

Without prejudice to tho provisions of the 
Public Servants Inquiries Act, 1860, no order of 
dismissal, removal or reduction shall be passed on 
a member of a Service (other than an order based 
on facts which bad led to his conviction in a 
criminal Court) unless ho has been informed in 
writing of the grounds on which it is proposed to 
take action, and has been afforded an adequate 
opportunity of defending himself. The grounds 
on which it is proposed to take action shall be 
reduced to the form ofadefinite charge or charges, 
which shall bo communicated to tho person 
charged together with a statement of the allega¬ 
tions on wMch each charge is based and of any 
other circumstances which it is proposed to take 
into consideration in passing orders on the case. 
Ho shall be required, within a reasonable time, 
to put in a written statement of his defence and 
to state whether ho desires to be heard in person. 
If he so desires or if the authority concerned so 
direct, an oral inquiry shall be held. At that 
inquiry oral evidence shall be heard as to such 
of the allegations as arc' not admitted, and 
the person charged shall be entitled to cross- 
examine tho witnesses, to give evidence in 
person and to have such witnesses called, as be 
may wish, provided that tho officer conducting 
the inquiry may, for special and sufficient reason 
to be recorded in writing, refuse to call a witness. 
The proceedings shall contain a sufficient record 
of the evidence and a statement of the findiugs 
and the grounds thereof. This rule shall nob 
apply where the person concerned has absconded, 
or where it is for other reasons impracticable to 
communicate with him. All or any of the provi¬ 
sions of the rule may, in exceptional cases, for 
special and sufficient reasons to be recorded in 
writing, be waived, where there is a difficulty in 
observing exactly the requirements of the rule and 
those requirements can be waived without 
injustice to the person charged. 

We have therefore to consider the effect 
of these rules. In support of his contention 
that despite these rules the Crown can 
dismiss at pleasure, the learned Assistant 
Legal Remembrancer has referred to 
various rulings : In 158 I 0 626,*^ a 
decision of the Division Bench of the 
Allahabad High Court, it was held that 
where the office is held at pleasure then 
on the principle of 1895 A C 229,** no 
action would lie for an order of dismissal 

14. Roshan Lal v. District Board, Aligarh, AIR 
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which is made not in accordance with the 
rules. That case dealt with powers of a 
District Board to dismiss its servants and 
is not directly in point. Two cases of this 
Court have been cited by him. In 166 
I C 395,^® in a brief judgment in which 
there was no reference to S. 96-B, Govern¬ 
ment of India Act, or the rules thereunder, 
it was held that the plaintiff, a cleaner at 
the North-Western Railway, was, as a 
servant of the Crown, liable to be dis¬ 
missed at will and pleasure unless the 
Crown had deprived itself of the preroga- ■ 
tive by statute. It is not clear whether 
the plaintiff in that case came within the 
scope of the Classification Rules. In 
another case reported in 158 I C 369,^® 
a Single Judge dealing with an application 
for leave to sue in forma pawperiSt 
remarked without any discussion : 

It is however the general rule that all servants 
of the Crown are liable for termination of service 
at pleasure. 

The principal ruling on which reliance 
is placed is 57 Mad 857,^^ in which the 
whole position was discussed at length by 
Sir Owen Beasley, Chief Justice, who held 
(p. 872) that, if the appellant held his 
appointment at the pleasure of the Crown, 
it was clear that the Secretary of State 
could not be sued for damages for breach 
of contract for dismissing a servant who 
held his appointment or office under such 
a tenure because the contract of service 
being at the pleasure of the Crown has 
not been broken by such dismissal. The 
learned Chief Justice in discussing 1896 
A C 575,^® distinguished that case on the 
ground that, in the New South W'ales Act 
of 1884, there was no express enactment 
as there is in S. 96.B (1), Government of 
India Act, that the tenure was at the 
pleasure of the Crown and hence in those 
circumstances there could not be imported 
by implication into the contract of service 
the term that the Crown may put an end 
to it at its pleasure. In discussing the 
rules the learned Chief Justice pointed out 
that R. 14 of the rules then in force 
(which is equivalent to the present R. 55) 
contained the words "without prejudice 
to the provisions of the Public Servants 
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(Inquiries) Aob of 1850” and S. 25 of that 
Act runs : 

Nothing in this Act shall be construed to affect 
the authority of Government for suspending or 
removing any public servant foranycause without 
any enquiry under this Act. 

The Public Servants (Inquiries) Act of 
1850 provides for public enquiry in the 
case of public servants accused of miscon¬ 
duct, and in view of the scheme of the Act, 

S. 25, in my humble judgment, really only 
reserves to Government right to remove 
a public servant without an enquiry under 
that Act, that is to say as of a depart¬ 
mental enquiry and not of a public 
enquiry. In 16 I C 922.^® a Division Bench 
of the Calcutta High Court took the view 
that: 

Except where it is otherwise provided by statute 
as in Gould V. Stuart ,all public officers and 
servants of the Crown hold their appointments 
at the pleasure of the Crown ; and all, in general, 
are subject to dismissal at any time without cause 
assigned, nor will an action for wrongful dismissal 
be entertained, 

for 

what the Crown could do independently of any 
enquiry and without the assignment of any 
reason, caonob very well be questioned in a Court 
of law on the ground that the inquiry has not 
been satisfactory or in proper form, or that the 
reason assigned is unsound or open to criticism. 

That decision however was given in 
1912 before the passing of the present 
Government of India Act and is therefore 
inapplicable. AIR 1929 Sind 69^^ was 
a case of dismissal of a surveyor by the 
Karachi Municipality and is not really 
in point. 27 Bom 189^® was a suit for 
damages for defamation brought by a 
Deputy Collector against the Secretary of 
State, and proceeded on its own facts and 
is not in point in the present discussion. 
In 59 Cal 1289^^ it was held that a suit 
for damages did not lie against the Secre¬ 
tary of State for India in Council for mis¬ 
feasance, wrongs, negligence or omission of 
duties of managers appointed by the Court 
of Wards ; I am unable to see how this 
ruling is applicable in the present case. 
For the appellant reliance is placed on a 
decision of a Division Bench of this Court 
in 158 I C 996,^'^ in which Dalip Singh, J. 
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dissented from 57 Mad 857,^^ and held 
that it was not correctly decided in so 
far as it held that the rules made by 
the Secretary of State cannot qualify the 
tenure of civil servants in India. He held 
that though the English authorities sup¬ 
ported the contention put forward on 
behalf of the Secretary of State, so far as 

the law in India was concerned, it appeared 

to be governed by S. 96-B, Government of 
India Act. Apart from this ruling reliance 
has been placed on 5 1 Cal 44,^'Mn which 
Buckland, J. remarked, after citing the 
provisions of S.96.B,Government of India 
Act ; 

It appears to me on the authority of Gnu'dv, 
Stuart ,that as in that c.isc those provisions, 
which are manifestly intended for the protection 
and benefit of the officer, are inconsistent with 
importing into the contract of service the term 
that the Crown may put an end to it at pleasure, 
which is the language used in the case cited. 
Stated in other words what it comes to is that 
before a Police Officer may be dismissed, the pro¬ 
cedure laid down by R. 14 must be followed. In 
so far as the plaintiff alleges that such regulation 
was nob complied with, the plaint discloses a 
cause of action. 

In 57 Cal 231,^‘ at pp. 237-238, Cog- 
tello, J. appears to approve this ruling 
though he did not finally decide the ques¬ 
tion as it was unnecessary to do so in that 
case. In 8 Rang 215,^® Cunliffe, J. 
remarked : 

In principle I am unable to distinguish the case 
before me now from the decision in G>uld v. 
Stuart.^^ To my mind the meaning of the words 
'subject to the provisions of this Act and of rules 
made thereunder, every person in the civil service 
of the Crown in India holds office during His 
Majesty’s pleasure’ read together with R. 14 is 
quite clear. They indicate that certain formal iiies 
must be observed before a civil servant can bo 
dismissed, and in so far as these formalities are 
alleged not to have been followed, the plaintiff is 
nob precluded from bringing his action. 

The same view wag taken in 12 Rang 
556,^® by a Division Bench. In my opinion, 
in view of the clear wording of S. 93.B 
the view taken by the Rangoon Court and 
Buckland, J. in 54 Cal 44^^ is correct. The 
words at the commencement of the section 
‘subject to the provisions of this Act and 
of rules made thereunder’ must be held to 
govern the whole section and thus the 
rules made under the section limit the 
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power of the Crown to dismiss at pleasure. 
iThat this is the intention appears to me 
|to be clear from the fact that Cl. (4) con- 
|firnied all existing rules while Cl. (5) pro¬ 
vided that where any such rule or provision 
was applicable to the case of any person, 
the case shall not be dealt with in any 
jmnnner less favourable to him than that 
Iprovided by the rule or provision. In 
my view therefore the plaintiff-appellant 
would have a cause of action against the 
Secretary of State for India in Council if 
the inquiry leading to dismissal had not 
followed the procedure laid dawn in R. 55 
of the Classihcation Rules. 

Before turning to consideration of the 
inquiry in this case, a minor point raised 
by the learned Assistant Legal Remem¬ 
brancer may be disposed of. He contended 
that the dismissal of the plaintiff was 
an act of State or Sovereignty, and that, 
therefore, no action could be brought 
against the Secretary of State in respect 
thereof. He referred to various rulings by 
way of analogy, but none of these appears 
to me to be directly in point. I am 
unable to see how the dismissal of a ser¬ 
vant in circumstances such as those of the 
present case can be described as an act of 
State or Sovereignty. Further, this plea 
was never expressly raised in the pleas 
and was not placed in issue. Consequently 
there is no material before us which 
would enable one to decide whether the 
position of the Secretary of State in such 
a case is such that that dismissal could be 
considered an act of State or Sovereignty. 

It was also argued that as the rules 
themselves provide for a remedy by way 
of appeal, no further remedy is open to 
the person dismissed. There is, however, 
no authority for holding that the jurisdic¬ 
tion of the civil Courts is ousted in such 
cases. As I have shown above there are 
a number of rulings which hold that the 
Secretary of State can be sued in such 
circumstances, and in my opinion, this is 
the correct view of the law. In the pre¬ 
sent instance it is clear that the authorities 
did not comply fully with the provisions of 
Classification R. 55. A charge was framed 
against the plaintiff and he was called on 
to put in a written statement of his 
defence, but he was not called upon to state 
whether he desired to be heard in person, 
though in his covering letter, Ex. P.12, at 
p. 148, with reference to his explanation 
regarding his T. A. bill for May 1930 he 
distinctly stated that he could prove 
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whatever he had stated. The learned Assis¬ 
tant Legal Remembrancer has suggested 
that it should be held that these provi. 
sions were waived in accordance with the 
last paragraph of the rule which states 
that all or any of the provisions of the 
rule may, in exceptional oases, for special 
and sufficient reasons to be recorded in 
writing be waived; there is a difficulty in 
observing exactly the requirements of the 
rule and those requirements can be waived 
without injustice to the person charged. 
He argues that the case was so clear 
that it was unnecessary to continue the 
enquiry further. Obviously, however, this 
proviso cannot be applied as there is no 
specific order in writing giving reasons for 
waiving this part of the rule. It must, 
therefore, be held that the_ provisions of 
R. 55, were not fully complied with. 

Mr. Edmunds further contended that 
in any case the plaintiff had no claim to 
damages as from what had been proved 
in this case it was clear that he had been 
guilty of misconduct which fully warranted 
his dismissal. The English rulings cited 
by him deal with cases where a master 
dismissed his servant without notice. The 
present case is one where the dismissal is 
for cause shown, and the suit is for 
damages for failure to make a proper 
enquiry : it is not one for damages for dis¬ 
missal without notice and, therefore, the 
rulings cited are, in my opinion, inappli- 
cable. There was thus a failure to comply 
with the provisions of R. 55 of the Classi- 
fication Rules, and to that extent, the dis- 
missal of the plaintiff was wrongful and 
he bad a cause of action which could be 
tried in the civil Courts. For the appel¬ 
lant Mr. Mahajan contended that once it 
was held that the dismissal was wrongful, 
the Court was not entitled to go into the 
merits of the case and had to award full 
compensation. In this connexion he cited 
various English authorities on the subject 
of the law of Master and Servant, and 
two decisions, 7 Eq 550^^ and 4 Eq 
352.^® It appears to me, however, that 
these authorities are not in point, as the 
decisions deal with cases where the actual 
dismissal was held to be wrongful. In the 
present case it is not the dismissal itself 
which is wrongful but the manner of the 
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enquiry leading to the dismissal and it is 
obvious that in assessing damages in a 
case of this nature, the Court is compelled 
to consider v?hether there were good 
grounds for the actual dismissal of the 
plaintiff. This was the view taken in 12 
Eang 556,^*^ in which at p. 572, Baguley, J. 
remarked : 

It is quite impossible to justify the assessment 
of damages in this way. The wrong that the 
plaintiff suffered consisted in bis not having a 
full enquiry which complied with R. 65, before 
removal. Without such an enquiry, he ought not 
to have been removed. In order to assess the 
damage we must see what his position would 
have been if ho bad been replaced in his position 
as he was before his removal. He would still 
have to meet these charges; there could be no 
application of the principle of autrefois acquit 
and he would still be a servant holding office 
during pleasure, and so removable at any time 
after the holding of an enquiry that complied 
with R. 55. We have to consider what benefit he 
would have got from being so replaced. 

These remarks appear to me to be 
directly in point. It is, therefore, neces¬ 
sary to go into the question of whether 
there were good grounds for dismissing 
the appellant. 

From a perusal of the T. A. bills, which 
form the basis of the charge against the 
appellant, it is clear that these bills are so 
prepared that they give the impression 
that the officer was regularly touring in 
his Sub-Division and spending very little 
time at headquarters. The Despatch 
Register of the Telegraph Office at his 
headquarters Kot Naja, however, showed 
conclusively that he must have been at 
headquarters on certain dates when accord¬ 
ing to his T. A. bills he was out on tour. 
This is also borne out by the Receipt 
Register, The learned Additional District 
Judge devoted a considerable portion of 
his judgment to discussing whether the 
hours shown in the Despatch Register 
represented the time of the actual des- 
patch of the message and came to the 
conclusion that according to the rules it 
was the actual hour of despatch that should 
have been entered. The evidence of the 
signallers who were produced is to the 
contrary and they profess entire ignorance 
of the rule. They all depose that the time 
entered as time of despatch in their regis¬ 
ters was the time when the message was 
handed in for despatch and not the hour 
of actual despatch. Before us the regis¬ 
ters were examined and discussed at 
length. In my opinion, all that can be 
said is that while in May it appears from 
the fact that batches of messages are 
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recorded as despatched, at the same time 
that it was the time of handing in which 
was shown. Subsequently, however, an 
attempt appears to have been made to 
show the actual time of despatch, hrom 
an examination of the registers as a whole, 
especially when they are checked with the 
time given for receipt of certain messages 
at other stations, it would appear that 
no very great reliance could be placed on 
these registers as regards tlio exact time 
of despatch of any particular message. 
They do, however, suflice to show that on 
certain dates when according to his T. A. 
bills the Sub-Divisional Otlicer was on 
tour, he must have been at bis headquar¬ 
ters, even though it is true that certain 
messages were despatched by the Sub- 
Divisional clerk in his name. This fact 
indeed is admitted by the plaintiff in his 
attempts to explain bis T. A. bills. 

The learned Assistant Legal Remem¬ 
brancer took us through the evidence 
relating to these T. A. bills at very great 
length and pointed out various dates on 
which he contended the T. A. bills were 
false. The dates be particularly questioned 
were May I, 2,10; July 12, 24 and August 
9. There cannot be the least doubt from a 
perusal of the statement prepared by the 
plaintiff himself (Ex. P. 18) that his T. A. 
bills give a totally false idea of his move- 
ments. Thus, on 12th July, he showed 
himself as halting at Halalpur which he 
had reached on 9bh July and on the 13th he 
showed himself as moving from Halalpur 
to Bakbuwala. In his first explanation 
submitted to the Superintending Engineer, 
Bahawalpur (Ex. P. lO) he stated that he 
might have come from Halalpur to Kot 
Naja to give instructions about closure 
work and rejoined camp again without 
charging the journey in the bill. In 
Ex. P. 18, however, he showed that he 
left Halalpur at 7 a. m. and reached Kot 
Naja at 8 a. m. and stopped there for the 
night owing to rain and left Kot Naja on 
the 13th. As regards 1st and 2Dd May, the 
T. A. bills showed the Sub-Divisional 
Officer as proceeding on 1st May, from 
Yakuwala to Gausewala and, on 2Dd May, 
as doing apparently two trips from Gause¬ 
wala ending at Barama, and on 3rd May, 
fromPirPanja to Halalpur: vide Ex. P. 13. 
In his first explanation (Ex. P. 9) he 
stated that be had probably come to Kot 
Naja on the 2nd evening as his children 
were ill and returned to camp on the 3rd. 
In Ex. P. 18 he showed that he had gone 
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from Yakuwala to Kofc Naja in the morn¬ 
ing of 1st May at 8 a. m. and then gone 
from liot Naja to Doda Head and back, 
and finally at 5-30 p. m. he left Kot Naja 
and reached Tail Wall and Gausewala at 
7-30 p. m. On the 2nd he showed that he 
returned to headquarters at 9-30 a. m. and 
left Kot Naja again at 3 p. m. on the 3rd. 
The contention of the Secretary of State 
was that he had never been to Gausewala. 
In support of this, reliance was placed on 
a telegram (No. 2 in the Despatch Regis¬ 
ter at Gausesvala) sent on 2nd May, 
by the Zilledar of Gausewala (D. W. 
No. 13J to the following efi'ect: 

Patwaris are waiting for bonus. I have to go 
out>i(lo for inspection of some sites. Kindly order 
if your good self will como today. 

In reply the Sub-Divisional Officer 
wired, ‘ not today”. 

Though these telegrams would certainly 
give the impression that the Sub.Divi- 
sional Officer had not been at Gausewala 
at all on 2nd May, it cannot be said to be 
clearly established that the Sub-Divisional 
Officer never went to Gausewala nor on 
the other hand has it been established 
that he did go there. It is however clear 
that when according to his T.^ A. bills he 
was in camp in his Sub-Division, he was 
actually for a large part of the time at 
headquarters. 

In view of these two clear cases it is 
unnecessary to discuss the remaining dates 
at length. It is clear that in many cases 
he charged enhanced daily allowance to 
which he was not entitled as he passed 
a portion of the day at headquarters. On 
his behalf it is urged that his admissions 
must be taken as a whole and that he 
should be believed when he states that 
his superior officers were well aware of 
what he was doing. He alleges that he 
told Mr. Jaini that his wife was in the 
family way and that he would not be able 
to remain in camp, and that Mr. Jaini 
told him not to worry about it. He also 
alleges that he spoke to Mr. Jesson on the 
same subject. A child was born on 8bh 
August, but that fact would not be an 
adequate explanation of his conduct in 
May and the early part of July. From Mr. 
Jaini’s evidence it would appear that the 
plaintiff did speak to him on the subject 
and that he told him not to worry. The 
obvious inference is that Mr. Jaini signi¬ 
fied that he would not insist on the Sub. 
Divisional Officer spending only five days 


in the month at headquarters while his 
wife was ill. It does not follow that Mr. 
Jaini gave him permission to prepare T.A. 
bills which entirely concealed the fact of 
his spending a large portion of his time at 
headquarters. It is further urged on his 
behalf that though he may not have been 
entitled to enhanced travelling allowance 
under the rules in view of his returns to 
headquarters, he was acting on a misinter. 
pretation of the rules, but it is hard to 
see how anyone could have misinterpre¬ 
ted the rules, which are perfectly clear. 

The appellant’s counsel also contended 
that had the Sub-Divisional ^ Officer 
actually charged mileage for distances 
covered by him instead of enhanced daily 
allowance, he would have been entitled to 
draw a larger sum than he actually did. 
That no doubt is true, but the argument 
entirely ignores the fact that such mile¬ 
ages could never have been passed by the 
controlling officers as the journeys were 
made not on the public service bub for 
private reasons and the Superintending 
Engineer had clearly stated in June that 
he considered such mileage unnecessary. 
From a consideration of the T. A. bills, in 
conjunction with the explanation which 
the plaintiff attempted to furnish, it is 
clear that these bills were deliberately 
framed to conceal the fact that he was 
almost daily returning to headquarters 
except when the Executive Engineer was 
on tour with him and that, at any rate, as 
far as the bills for July and August were 
concerned, they were so framed as to con¬ 
ceal the fact that he was disobeying the 
orders given to him on the subject of 
touring by the Superintending Engineer. 

There was thus ample cause of punish¬ 
ing the plaintiff and as the degree of 
punishment rests entirely with the autho¬ 
rities, it is not our province to express 
an opinion as to whether his misconduct 
was such as to warrant his dismissal or 
whether a lighter punishment would have 
sufficed. The conclusion at which I have 
arrived is that there was ample ground for 
dismissing him but that the mauner of his 
dismissal was contrary to the rules made 
under the Government of India Act. As 
regards the measure of damages, certain 
cases have been cited by the learned 
Assistant Legal Remembrancer, but these 
proceed on their individual facts and are 
not directly in point. In 57 Cal 231^* 
three months’ pay had been awarded in 
lieu of notice. The present ease is not of 
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dismissal without notice but one for 
damages for failure to comply with the 
rules regarding the mode of the procedure 
to be adopted in inquiring into the case of 
the appellant. He has been awarded 
damages to the extent of one year’s pay 
and in the circumstances that does not 
appear to me to be an unreasonable 
amount as owing to the failure of the 
authorities to adopt the prescribed proce- 
dure, the plaintitf was encouraged to em¬ 
bark on this litigation at very considerable 
expense. On the other hand in view of 
what has been shown in the case and bis 
own admissions it is clear that had the 
inquiry been fully carried out in the first 
instance, there would have been ample 
ground for his dismissal. He is not there- 
fore in my opinion entitled to any further 
damages such as he has claimed in respect 
of the pay he might have drawn in the 
future. 

I would therefore dismiss the plaintiff’s 
appeal and also dismiss the cross-objec¬ 
tions preferred by the Secretary of State. 
In the circumstances of the case I think it 
fair that the parties should be ordered to 
pay their own costs in this appeal. In 
conclusion, I would point out that had the 
authorities complied carefully with the 
provisions of R. 55 the amount of time 
and money that has been wasted on this 
litigation would have been saved. 

Bhide, J. —I agree, but wish to add a 
few remarks on the point of law raised in 
this case as regards the jurisdiction of a 
civil Court to entertain a suit of this 
nature by a public servant for wrongful 
dismissal. The learned Assistant Legal 
Remembrancer conceded in view of the 
decision in 1896 A C 575,^*^ that although 
public servants usually hold ofifice during 
the pleasure of the Crown, this may be 
restricted by statute. In the present in¬ 
stance S. 96-B, Government of India Act, 
clearly lays down that : 

Subject to the provisions of this Act and the 
rules made thereunder every person in the Civil 
Service of the Crown in India holds office during 
His Majesty’s pleasure, etc., etc. 

The learned Assistant Legal Remem¬ 
brancer tried to distinguish the present 
case merely on the ground that the res¬ 
triction in the present instance occurs in 
the rules and not in the Act itself. This 
contention appears to me to have no force, 
firstly because the section itself expressly 
makes the tenure not only subject to the 
other provisions of the Act but also of the 


rules thereunder, and secondly, there 
seems to be no authority for holding that 
rules properly framed under a statute have 
less force than the provisions of the 
statute itself so long as the rules remain 
in force. The Legislature frequently leaves 
matters of details to be regulated by rules 
because such matters cannot be conve¬ 
niently dealt with by it in the Act itself. 
But I see no good reason for holding that 
such rules have less force. It was next 
urged that a breach of the rules cannot 
be held to amount to a breach of the con¬ 
tract, as the rules can be altered by the 
Secretary of State in Council without the 
consent of the public servants concerned. 
I do not think there is much force in this 
argument also. When a public servant 
enters the service of the Crown, there is, 
I think, an express or implied understand, 
ing that he will be governed by the rules 
for the time being in force with regard to 
the service and both parties must be taken 
to have undertaken to observe these rules 
in their mutual relations. 

In 57 Mad 857,^^ which was a case 
of the present type, 37 T L R 138“ 

was distinguished on the ground that in 

India S. 96.B, Government of India Act, 
clearly lays down that the civil servants 
of the Crown in India hold during His 
Majesty’s pleasure while there was 
apparently no such provision in the New 
South Wales Civil Servants Act of 1884, 
the provisions of which governed the case 
dealt with in 1896 A C 575.^® Bub with 
all respect I must say that I am unable to 
see why this should make any difference, 
when S. 96-B expressly places a limitation 
on the tenure at the pleasure of the Crown 
by making it subject to the other provi¬ 
sions of the Act and the rules thereunder. 
In other words the section itself shows 
that the tenure is not unreservedly at the 
pleasure of the Crown. It was further 
remarked in that case that the tenure 
must be either during the pleasure of the 
Crown or some higher tenure, such as 
tenure during good behaviour but here, too 
I am unable to see why there should be 
an intermediate one, i. e., tenure during 
the pleasure of the Crown but limited in 
certain respects by the other provisions of 
the Act and the rules thereunder. 

K.B./a.L. A'ppeal dismissed. 
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Mt. Akhtari 7?(>{7»m--Petitioner. 

V. 

A/dnl Bashid—Opposite Party. 

Criminal Revn. No. 655 of 1935, Decided 
on 2nd November 1935, from order of 
Addl. Dist. Magistrate, Delhi, D/- 30th 
April 1935. 

Criminal P. C. (1898), S. 488-Maintenance 
to children—Application for maintenance by 
Mahomedan mother of her minor children 
under four years—Father willing to maintain 
them if given in his custody—Mother is 
proper custodian of such children—Enquiry 
under Mahomedan law is not necessary in 
such proceedings—Maintenance cannot be 
refused to children. 

An application for maintenance of herself and 
her two minor children of four years and one and 
a half years respectively was made by a Maho* 
medan woman under S. 488, Criminal P. 0. 
The father contended that ho was entitled to the 
custody of his son under the Mahomedan law 
and that bo was ready to maintain him if he was 
given in his custody. The mother being entitled 
to the custody of the daughter it was not disputed 
that the father was entitled to maintain her; 

Held: that as an enquiry into Mahomedan law 
on point of proper custody of a minor child was 
not made necessary by the Statute law (Code o 
Criminal Procedure) which governed these pro¬ 
ceedings, the mother was the proper person to 
have the custody of her sou also, and the father 
was bound to maintain such son. The refusal of 
the order of maintenance by the trial Court was 
therefore wrong. [P 236 C 2] 

Shamair Chand-'hr Petitioner. 

Mohsin Shah—lor Opposite Party. 

Facts.—The respondent was discharged 
by Syad Aijaz Hussain Shah, exercising 
the powers of a Magistrate of the Ist 
Class in the Delhi District by order, dated 
25th February 1935, under S. 488, Crimi¬ 
nal P. C. The facts of this case are as 
follows: In this case Mt. Akhtari Begam 
applied for maintenance under S. 488, 
Criminal P. C., against her husband, 
Abdul Rashid. She applied for mainten. 
ance for herself and two minor children, 
namely Iqbal Ahmad, aged four years, and 
Mt. Sikandar Jahan Begam, aged one and 
a half years. The grounds taken for ask¬ 
ing for maintenance were that Abdul 
Rashid had refused to maintain her and 
had ill-treated her. The case was insti¬ 
tuted in the Court of Syed Aijaz Hussain 
Shah. After going into the case the 
Court refused to grant any maintenance 
allowance either to Mt. Akhtari Begam or 
her two children. The parties had been 
married for four or five years and there is 


no dispute that the children are of Abdul 
Rashid. No maintenance allowance was 
allowed to Mt. Akhtari Begam for the 
reason that it was found that ever since 
the marriage she has been living apart 
from her husband and there was no suffi¬ 
cient reason for her doing so. That order 
(torn) perfectly correct. But the order 
refusing maintenance for the children is 
not correct. 

Grounds.—The proceedings are for¬ 
warded for revision on the following 
grounds: That under the Mahomedan 

law a father is bound to maintain his 
children and the fact that his wife has 
separated from him and does not come 
and live with him cannot form a ground 
for not maintaining the children. Both 
the children are minors and a Mahomedan 
mother has the right of custody of her 
minor sons until they have completed 
their 7th year and of the daughters up to 
puberty. The claim pub forward by 
Abdul Rashid that he will maintain the 
children provided his wife comes and lives 
with him cannot be maintained. The 
children are his and he is required to pay 
for their maintenance under his own perso¬ 
nal law. The order of the lower Court 
exempting him from this maintenance is 
not justified. 

Order,—I have heard counsel on both 
sides. It is not disputed that the father, 
Abdul Rashid, is bound to maintain his 
infant daughter to the custody of whom 
the mother is entitled. As regards the 
boy, who is about five years old, it is con- 
tended on behalf of his father that the 
father and mother are Shiahs and that 
under Shiah law the father is entitled to 
the custody of a son after the age of 
two years and that therefore Abdul 
Rashid s refusal to maintain his son only 
on condition that the son is placed in 
his custody will nob entitle Mt. Akhtari 
Begam to demand an allowance for the 
child. Abdul Rashid did not meet his 
wife’s application under S. 488 on behalf 
of his son with any such plea and I do 
nob think an enquiry into Mahomedan 
law on this point is made necessary by 
the Statute law (the Code of Criminal 
Procedure) which governs these proceed- 
ings. The mother is in my opinion the 
proper person to have custody of a child 
of four and the father must maintain that 
child. I accept the recommendation and 
deciding that an order for maintenance of 
his son and daughter should be passed 


1937 


Lahore 237 


Dhalla V. Fateh Bini (Addison, Ag. 0. J.) 


against Abdul Rashid, return the proceed¬ 
ings to the Magistrate who will decide as 
to the proper amount to be paid. 

K.P./a.l. Order accordingly. 
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Addison, Ag. C. J. and Din 
Mohammad, J. 

Dhalla —Defendant—Appellant. 

V. 

Mi. Fateh Dili and another, Plaintiffs 
and others, Defendants—Respondents. 

Second Appeal No. 2045 of 1934, Deci¬ 
ded on 10th July 1935, from decree of 
Senior Sub-Judge, Gujrat, D/. 20th July 
1934. 

Punjab Preemption Act {1 of 1913), 
S. 15 (b), thirdly — Right to pre-empt — Sale 
of land by two brothers — Both having no 
issues—Wife of one and their mother in the 
absence of another's wife entitled to succeed 
them respectively—They have a right to pre¬ 
empt land sold. 

Where a certain land was sold by two brothers 
to a third person and both of them had no issues 
and only one of them had a wife and on their 
death ensuing, the wife of one and their mother 
were entitled to succeed them respectively, and 
they both brought a suit for possession of the land 
by pre-emption : 

Held : that the wife and the mother being enti¬ 
tled to succeed them respectively on their death 
had a right of pre-emption under S. 15 (b), thirdly 
of the Act : AIR 1914 Lah 414 and A I R 1924 
Lah 333, Dissent.; 205 P L R 1912 ; 87 P R 
1896 and 70 P R 1913, Rel on. [P 233 C 1] 

M. L. Puri and S. L. Puri —for Appel¬ 
lant. 

Shamair Chand and Qahul Ghand — 
for Respondents. 

Addison, Ag. C. J. — Hussain and 
Khanun sold some land to Dhalla and 
Molu for Rs. 1,000. Mt. Satto, the wife 
of Khanun, and Mt. Fateh Bibi the mother 
of Hussain and Khanun, instituted a suit 
for possession of the land by pre-emption. 
The trial Court decreed the claim of 
Mt. Satto for the half share of the land 
belonging to Khanun, her husband, on 
payment of Rs. 500, and dismissed the 
suit in other respects. On appeal the 
Senior Subordinate Judge, with enhanced 
appellate powers, decreed the plaintiff’s 
claim for pre-emption of the whole of the 
land on payment of the price paid, Rupees 
1,000. Against this decision Dhalla has 
preferred this second appeal. The plain¬ 
tiffs based their claim to pre-emption 
under S. 15 (b), thirdly, namely, 

in the persoos in order of succeesion who but for 
such sale would be entitled on the death of the 
vendor to inherit the land or property sold. 


As neither Hussain nor Khanun has 
any issue, it is admitted that Mt. Satto 
would at present succeed to the estate of 
her husband Khanun and Mt. Fateh Bibi, 
mother of Hussain, would succeed to his 
estate. It was contended before us, how. 
ever that it could not be said that these 
ladies are persons who, but for such sale, 
would be entitled on the death of the 
vendor to inherit the land. Reliance was 
placed principally upon 46 P R 1914^ 
which was followed in AIR 1924 Lah 
333.^ It was held in 46 P R 1914^ that a 
mother, not being entitled to succeed 
under S. 59, Punjab Tenancy Act, to the 
occupancy rights sold, could not pre-empt 
such a sale. The sale in that case appears 
to have been of occupancy rights as well as 
of land. As regards land, it was said that 
the mother’s right under Customary law to 
temporary possession of her deceased son’s 
landed property was similar to that of a 
widow and was a mere development of her 
original right to maintenance. Nothing is 
added in A I R 1924 Lah 333.^ It is, 
however, too late in the day to say that 
a widow or a mother hold the land merely 
in lieu of maintenance. That may, or 
may not, have been the origin of their 
right to get the land, but it has been long 
held that the widow or mother of a son- 
less proprietor is entitled to a life interest 
in her husband’s estate and not merely 
to maintenance. It is in extremely few 
places in the Punjab and amongst very 
few tribes or families that a widow takes 
the estate merely in lieu of maintenance. 
In the case before us, there is no doubt 
that this is the usual case of females suc¬ 
ceeding to a life estate with power to 
burden and even to sell that estate for a 
necessary purpose including the repay¬ 
ment of debts of her husband, etc. As 
pointed out by Chevis, J. in 205 P L R 
19121- 

There are strong analogies between the estate of 
a widow under Customary law and her estate 
under Hindu law. Under both laws she holds 
for life for the purpose of maintenance with 
certain powers of disposition necessarily incident 
to her position, and there seems to me no reason 
to hold that either under Hindu or Customary 
law, a widow is not an heir of her husband. 


1. Mt. Fateh Nishan v. Ahmad Shah, AIR 

1914 Lah 414=23 I C 532=46 P R 1914=55 
P L R 1914. 

2. Mt. Amir Nishan v. Kanshi Ram, AIR 1924 

Lah 333=69 IC 191. j 

3. Mt. Bhagi v. Mahommad, (1912) 205 P L R 

1912 =15 I C 734. 
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had a right to succeed collaterally (and AbdUL Rashid J. 


amongst the present parties she has also 
that right); and he held that in such a 
case siie had the right of pre-emption. 
This right was not confined to agnates 
alone who took a full estate. As far back 
as 1898, Roe, C. J. and Reid, J. held in 
87 P R ISOG* that a widow, who holds 
land upon a life tenure, is entitled to 
exercise the right of pre-emption, and the 
Court has no concern with the motive 
wbich may induce a plaintiff to claim 
pre-emption or with the source from 
which funds necessary to enforce the 
claim may be drawn. 

This authority was followed in 70 P R 
1913" by Reid, C. J. and Rattigan, J. 
That was a case where the vendor sold 
land to his wife and the collaterals sued 
to pre-empt; and it was held that the 
wife took precedence of her husband’s 
reversioners as there was no issue, and 
therefore the reversioners’ suit for pre- 
emption must fail. Rattigan, J. was also 
one of the Judges who decided 46 P R 
1914,^ and it is difficult to reconcile these 
two decisions. 70 P R lOlS'^ is specially 
important as it is a case of a wife and not 
of a widow. There seems in fact to be no 
distinction between a wife, whose husband 
is alive and has no son, and a widow, 
whoso husband has died without issue, or 
between a mother, whose son is still 
alive, and a mother, who has succeeded, 
because her son is dead. Under S. 15 (b), 
thirdly the right of pre-emption vests in 
order of succession in the persons, who 
but for such sale, would be entitled on the 
death of the vendor to inherit the land. 
At present the wife and mother are the 
persons entitled to succeed if the vendors 
were to die, and it must be taken that 
this is the meaning of this part of S. 15. 
It follows that the wife and mother were 
entitled to the decree given them to pre- 
empt the land, and the appeal must 
accordingly be dismissed. There will be 
no order as to costs. 

k.B./a.l, Appeal dismissed* 


4. Ahsan Ullah V. Jowahir Lai, (1896) 87 P R 
1896. 

6. Mahomed Khan v. Akbar Khan, (1913) 70 
P R 1913=18 I 0 384=84 P L R 1913. 


Nanak Chand —Petitioner. 

V. ’ 

Khtvaja Mahmud — Complainant — 
Opposite Party. 

Criminal Revn. No. 794 of 1936, De. 
cided on 7th October 1936, from order of 
City Magistrate, Delhi, D/. 19th May 
1936. 

Penal Code (1860), S. 468 — Complaint 

under—Document exhibited in criminal case 
called for by civil Court in evidence in suit 
by accused against compIainanl““Proseculion 
of accused held could continue even though ' | 
no complaint was presented by civil Court in 
writing. 

The accused was challaned under S. 468, 
Penal Code and the document in question was 
taken possession of from him and exhibited in the 
criminal case against him. The civil Court in 
which the accused had filed a suit against the 
complainant, called for the document in evidence. 

It was contended by the accused that the case 
against him could not continue inasmuch as the 
civil Court did not file a complaint in writing 
against him on document being tendered before it 
in evidence : 

Held : that the criminal Court having already 
taken cognizance of the case under S. 468 and the 
document having been exhibited in the case before 
it was sent to civil Court, a complaint in writing 
against the accused with respect to the document 
was not necessary by the civil Court and the crP 
minal case could continue against the accused : 
AIR 1932 Bom 545, Ref. [P 238 C 2; P 239 0 1] 

Shamair Chand and Parkash Chand — 
for Petitioner. 

Order. —On 26th June 1931, a complaint 
was presented against the petitioner, 
Nanak Chand. by Khwaja Mahmud under 
S. 468, I. P. C. A search warrant was 
issued and the document which forms the 
subject matter of the present petition for 
revision was discovered in the house of 
Nanak Chand. This document was pro¬ 
duced and made an exhibit in the criminal 
case. Meanwhile on 11th June 1931, 
Nanak Chand had filed a civil suit against 
Khwaja Mahmud. The civil Court re- 
quested the criminal Court to send the 
document in question, and the document 
was also tendered in evidence in the civil 
case. The contention on behalf of the 
petitioner is that as the document in ques- 
tion was tendered in evidence in the civil 
case the petitioner’s prosecution under 
S. 468, I. P. C., cannot continue as the 
civil Court has not filed a complaint in 
writing against the petitioner. 

I am of the opinion that this contention! 
is without any force. The criminal CourtI 
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had taken cognizance of an offence under 
S. 468, I. P. C., long before the document 
in dispute was called for by the civil Court. 
In fact, the document in question had 
become an exhibit in the criminal case 
before it was sent to the civil Court. In 
these circumstances it cannot be held that 
the case, under S. 468, against the peti¬ 
tioner, cannot continue, as the civil Court 
which bad called for the document in 
question had not presented a complaint in 
writing against the petitioner. Eeference 
may be made in this connexion to A I R 
1932 Bom 645.^ For the reasons given 
above, I dismiss this petition. 

K.B./a.L. Petition dismissed. 

1. Sanjiv Ratnappa v. Emperor, AIR 1932 
Bom 545 = 1932 Cr C 777 = 142 I C 386=34 
Or L J 357=56 Bom 488=34 Bom L R 1090. 
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Skemp, J. 

Mohammad Anwar and others —Defen- 
dants—Appellants. 

Y. 

Dial Chand and another —Plaintiffs— 
Respondents. 

First Appeal No. 163 of 1936, Decided 
on 16th December 1936, from order of 
Dist. Judge, Sheikhupura, D/- 4th June 
1936. 

Pre-emption—Suit for—Pre-emption of site 
—Court^fee—Iinproveirent made on property 
before suil—Court-fee should be paid prime 
facie not only on value of site stated in sale 
deed but also on costs of improvement. 

A person who sued for pre-emption of a bouse 
site, paid court-fee only on tbe'market value of the 
site although the sale deed in respect of ibe site 
specified a higher value. The vendees contended 
that court-fee should be paid not only on the 
original price of the site but also on the price of 
the house that they bad built upon it before the 
suit was brought: 

Held : that plaintiff must pay court-fee on 
what was prima facie the value of the subject 
matter, that is the value of the site as slated in 
the sale deed plus the costs of the improvements 
made thereon. If he found when the suit was 
finally tried out that be had paid higher court-fee 
than necessary, then be could claim lelund of the 
excess under S. 10, Court-lees Act. [P 240 C 2; 

P 241 C 1] 

Mohammad Amin Khan and Inder 
Dev —for Appellants. 

B. L. Anand 1 —for Respondents. 

Judgment. —This is an appeal from an 
order by the learned District Judge of 
Sheikhupura at Lyallpur remanding a 


case in the following circumstances: The 
plaintiff sued for pre-emption of a site on 
the court-fee proper to Rs. 203. He said 
that, although the sale deed specified the 
price to be Es. 1,000 the market value 
was only Rs. 400 and the site was already 
under mortgage to him by certain persons 
(not the vendors) for Rs. 197. The vendees 
pleaded that the suit was not properly 
stamped and that the plaintiff should pay 
court-fee on Rs. 1,000, the sale price, plus 
the market value of the house which the 
vendees had built before the suit was 
brought. They alleged that they had 
spent Rs. 1,942 on the building. The trial 
Judge framed two issues : (1) Does the suit 
lie in the present form? (2) If not, what 
is the market value of the defendants’ 
building on the site in suit with a view to 
court.fee? The trial Court found that the 
defendants had spent Rs. 1,493 on the 
building and that the plaintiff should pay 
court-fee on Es. 1,000+ Rs. 1,493=2,493. 

It also held that the plaintiff should 
amend his plaint by seeking demolition of 
the house which had been built. The 
plaintiff appealed to the learned District 
Judge who wrote: 

The case law on the point is very meagre and 
there is much to be said for the view that when 
the plaintifi deOnitely does wash bis bands of the 
improvements and leaves the defendant to remove 
those improvements aod claims simply the site 
without the building, he should not be forced to 
pay the court-fees on the site plus the building, 
although be may ultimately be directed by the 
Court to pay not only the consideration for the 
sale but the cost of improvements as well. 

He was however referred to 184 P L R 
1912^ and said he must follow that 
ruling. 184 P L R 1912,* a judgment by 
Kensington, J. was very similar to the 
present case. The plaintiff claimed a house 
by right of pre-emption and stated that 
the house was sold for Rs. 100 only and 
not for Rs. 400 as stated in the deed. The 
vendee had before suit rebuilt the house 
at a cost found by a local commissioner to 
be Rs. 2,512, the plaintiff’ taking no steps 
to obtain an injunction. The trial Judge 
ordered plaintiff to pay court-fee on 
Rs. 2,612 and when plaintiff failed to do so 
rejected the plaint. The Divisional Judge, 
as here, accepted the appeal and remanded 
the case. Kensington, J. held this was 
wrong and restored the order of the trial 
Judge rejecting the plaint. Subsequently 

1. Khidmat Rai v. Anant Ram, (1912) 184 PLR 
1912=17 I C 245. 
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in the present jiiclgmenfe the learned Dis¬ 
trict Judge laid down the rule: 


If the improvements are made in good faith and 
there is no notice by the pre cniptor of his inten¬ 
tion to cxe-rci'C the right of pre emption nor a 
warning that the vendee should not make these 
improvements, the plaintiff must compensate the 
vendee for the improvements. 

Now the plaintiff had in his plaint stated 
that he had given notice of his intention 
to sue and receipt of notice was admitted 
by the defendants. The learned District 
Judge went on to say that the lower Court 
did not apply its mind to this aspect of the 
case and remanded the appeal for a retrial 
on the following issues: (l) Are the plain¬ 
tiffs legally bound to compensate the 
defendants for the improvements made ? 
(2) What was the value of the site on the 
date of the suit and what was the value 
of the improvements on the date of the 
suit ? It is contended before me that the 
order of the trial Court was correct and 
that the District Judge should not have 
passed an order of remand. 

The sale deed was executed and regis¬ 
tered on 11th August 1934 and the plaintiff 
Dial Chand lodged his suit for pre-emption 
on 10th August 1935, the last day of 
limitation. The sale deed specified that 
Es. 99 was due to the vendees on a pre¬ 
vious mortgage and that the balance 
of Es. 901 was paid in the presence of the 
Sub-Eegistrar. Para. 5 of the plaint said 
that on 15th August 1934, the plaintiff had 
served the defendants with a notice that 
he intended to bring a suit for pre-emption 
warning the vendees not to build on the 
site in suit and that if they did they would 
not be entitled to compensation. A copy 
of this notice was attached to the plaint. 
The plaint went on to say that a reply 
was sent but only waste paper was found 
in the envelope which was also attached. 
In the written statement the defendants 
admitted receipt of notice to which a reply 
was sent on 17th August 1934. There 
was no waste-paper and a copy of the 
reply sent was attached. 

The copy of the reply is long and argu¬ 
mentative and denies that there is any 
right of pre-emption in Sheikhupura. As 
a witness the plaintiff admitted that he 
had not drawn the attention of the vendees 
to the fact that a blank paper was sent in 
reply to his notice. No further corres¬ 
pondence took place between the parties. 
The question was raised why the plaintiff 
took no further steps to stop the vendees 
from building. The plaintiff's reply is that 


they began to build in the month of Se^). 
temher when the Courts were closed, 
finished the house and let it on 25th 

September. 

The vendees said that they began to 
build in the middle of August and finished 
the house in October. A rent deed was no 
doubt executed on 25th September 1934. 
They also said that building was begun 
before the receipt of the plaintiff’s notice. 
The question was also raised why the 
plaintiff, when he valued the site at 
Es. 400, did not pay a court-fee on that 
amount as he was obviously bound to do. 
To this no satisfactory reply was given. 
The plaintiff is under suspicion of waiting 
until the house was finished and lodging a 
suit on the last day of limitation by way 
of blackmail. 

In these circumstances, on what amount 
ought he to pay the court-fee ? There is 
no doubt that he ought to pay on at least 
Es. 1,000 the amount specified in the deed 
9/lOths of which was paid before the Sub- 
Eegistrar. As to the improvements, I 
think the ‘rule’ laid down by the learned 
District Judge is a good rule to follow at 
the end of the suit when all the evidence 
has been heard and the Court can give a 
finding on the merits. But if I adopt the 
view which the learned District Judge 
would have liked to adopt, the plaintiff 
would obtain a decision on most of the 
points in suit on the court-fee payable on 
Es. 203 (or, at any rate on Es. 400) for a 
property valued at Es. 2,493. The only 
point left would apparently be whether 
the right of pre-emption prevails in the 
locality in suit. The plaintiff has already 
obtained from the Court below a decision 
as to the amount spent by the vendees 
on their building and if the order of 
remand were carried out he would get a 
decision on two more important issues, 
still paying a court-fee only on Es. 203. 
For these reasons I am of opinion that the 
order of the learned District Judge was 
erroneous and that in the circumstances 
the plaintiff ought to pay court-fee on the 
value of the site as given in the deed and 
on the cost of the improvements. There 
is no finding by the District Judge as to 
the coat of the improvements, and as this 
is a question of fact agitated in the second 
ground of the appeal to his Court I direct 
that he gives a finding upon it. 

The order of the trial Court directing 
that the plaint should be amended is 
wrong. It is not necessary to put in the 
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plaint a prayer that the building should 
be pulled down; presumably the plaintiff 
would have no objection to buying for 
Rs. 203 a property valued by the trial 
Court at Rs. 2,493. I therefore find that 
in this case the plaintiff should pay court- 
fee on Rs. 1,000, the sale-price given in 
the deed, together with the cost of the 
improvements which still remain to be 
assessed on appeal by the learned District 
Judge. Should the plaintiff pay court-fee 
;on the sum finally assessed and should it 
Ibe found when the suit is finally tried out 
that a smaller court-fee is really due, it 
will be open for the plaintiff to make an 
application and for the Court to make an 
[order under S. 10, Court-fees Act for 
'refund of any excess court-fees paid. 

I am not giving final decisions on the 
points in issue, but stating how the case 
appears on the matter so far on the record 
for purposes of court-fee. The plaintiff 
can only get an exact decision on those 
matters after the case has been tried out 
and he ought to pay court-fee on what is 
prima facie the value of the subject matter 
in dispute before he gets an exact decision 
on these points and not afterwards. The 
respondent is to pay the appellants’ costs 
in this Court. The parties have been told 
to appear in the Court of the District 
Judge on 9th January 1937, for orders as 
to date of hearing. 

B.d./d.S, Order accordingly. 
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Jai Lad, J. 

Firm Mohan Singh-Kishen Chand — 
Plaintiff—Petitioner. 

V. 

Firm Janlci Dass-Bam Parshad and 
another —Defendants—Opposite Parties. 

Civil Revn. No. 233 of 1936, Decided on 
15th December 1936, from decree of Addl. 
Judge, Small Cause Court, Amritsar, D/- 
11th January 1936, 

Partnership Act (1932), S. 69 — When 
suit should be dismissed — Conditions ex¬ 
plained—Suit by unregistered firm dismissed 
— Unregistered firm assigning its claim to 
registered firm — Suit by registered firm is 
not barred by res judicata. 

Under S. 69, Partnership Aot, two conditions 
must exist before a suit can be dismissed. The 
contract must be with an unregistered firm and 
the person suing to recover the amount must be 
that firm or another unregistered firm ; it is only 
then, that there can be an objection to the main- 

1937 L/31 & 32 


tainability of the suit. The mere fact that the 
contract was with an unregistered firm is not 
sufficient to dismiss a suit if the plaintiff is other¬ 
wise competent to maintain it. Therefore the 
dismissal of a previous suit by an unregistered 
firm cannot operate as res judicata against the 
assignee of that firm which is a registered firm, 
because even the unregistered firm is competent 
to maintain another suit for the recovery of the 
same amount after its registration. [P 241 C 2; 

P 242 Cl] 

Bin Day at Ka 2 )iit —for Petitioner. 

Dharam Bhushan — for Opposite Par¬ 
ties. 

Order. —Firm Behari Lai Parshotam 
Das instituted a suit for recovery of money 
against the firm Janki Das Ram Parshad, 
but this suit was dismissed on the ground 
that the plaintiff firm was not a regis¬ 
tered firm, S. 69, Partnership Act, pro¬ 
vides that : 

No suit to enforce a right arising from a con¬ 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless 
the firm is registered and the persons suing are or 
have been shown in the Register of firm as part¬ 
ners in the firm. 

No decision on the merits was given and 
the suit was dismissed only in view of the 
prohibition contained in this section. 
Subsequently the firm Behari Lai Par¬ 
shotam Das assigned the amount claimed 
by them to be due from the firm Janki 
Das Ram Parshad to the firm Mohan Singh 
Kishen Ghand, who instituted a suit for 
recovery of the amount against the firm 
Janki Das Ram Parshad. It is conceded 
that the plaintiff firm in this case, that is, 
Mohan Singh Kishen Chand, is a regis¬ 
tered firm and is not therefore subject to 
the prohibition contained in S. 69, Part¬ 
nership Act. The suit however has been 
dismissed on the ground that it is barred 
by res judicata by virtue of the dismissal 
of the previous suit brought by firm Behari 
Lai Parshotam Das. 

In my opinion this conclusion of the 
learned Judge is incorrect. Even the firm 
Behari Lai Parshotam Das was competent! 
to maintain another suit for the recovery 
of the amount after registration. No pro¬ 
vision from the Partnership Act has been 
cited to show that an unregistered firm is 
not entitled to do business or to legally 
assign its assets to another person who 
himself is competent to maintain a suit. 
Therefore the dismissal of the previous 
suit cannot operate as res judicata against 
the assignee of the firm Behari Lai Par¬ 
shotam Das. It is obvious that under 
S. 69, Partnership Act, two conditions 
must exist before a suit can be dismissed. 
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iTbe contract must be with an unregistered 
firm and the person suing to recover the 
amount must be that firm or another 
unregistered firm ; it is only then, that 
there can be an objection to the maintain¬ 
ability of the suit. The mere fact that 
the contract was with an unregistered 
firm is not suflTicient to dismiss a suit if 
the plaintiff is otherwise competent to 
maintain it. 

I accordingly accept this petition, set 
aside the order of the Judge, Small Cause 
Court, and remand the case to it with 
direction to proceed with the suit in ac¬ 
cordance with law. The parties have 
been directed to appear before the trial 
Judge on 11th January 1937. The costs 
of this petition shall abide the result. 

P.D./d.S. Case remanded. 


A. I. R. 1937 Lahore 242 

Jai Lal, J. 

])iv:an Chand — Appellant. 

V. 

Mohan Singh and others, Insolvents 
and another, Official licccz'ucr — Eespon- 

dents. 

Second Appeal No. 48 of 1936, Decided 
on 21st December 1936, from order of Dist. 
Judge, Gujranwala, D/- 24th June 1936. 

sjt Provincial Insolvency Act (1920), S. 4 
Application by creditors under S. 4 to set 
aside alienation made by insolvent—Applica¬ 
tion can lie even if transferee’s name is 
entered in schedule of creditors. 

The mere fact that the name of the alleged 
transferee is entered in the schedule of creditors 
does not disentitle other creditors from moving 
the Court under S. 4 to set aside an alienation 
made in his favour by the insolvents. [P 242 C 2; 

P 243 C 1] 

Mehr Chand Sud—ior Appellant. 

Kharak Singh-'lor Eespondents. 

Judgment.—Prem Chand and Haveli 
Bam were adjudicated insolvents and it 
seems that the Insolvency Judge when 
passing the order of adjudication made a 
casual remark that the secured debt 
alleged to be due to the respondent Mohan 
Singh was fictitious, and relying upon 
this statement the appellant Diwan Chand, 
another creditor of the insolvents, moved 
the OfiBcial Eeceiver, in whom the estate 
of the insolvents vested, to take proceed¬ 
ings for the annulment of the mortgage. 
The Official Eeceiver, however, decline'd 
to do so and Diwan Chand’s appeals to 
the Insolvency Judge and to the District 


Judge proved to be infructuous. The Dis¬ 
trict Judge, however, remarked that it was 
open to Diwan Chand to move the Insol¬ 
vency Judge under S. 4, Provincial Insol¬ 
vency Act. Thereupon the application out 
of which this appeal has arisen was made 
by Diwan Chand under S. 4, Provincial 
Insolvency Act. 

It was alleged that the alleged mortgage 
in favour of Mohan Singh by the insol¬ 
vents was without consideration and was 
fictitious and a prayer was made that the 
property alleged to havo been mortgaged 
should be declared to vest in the Official 
Eeceiver free from encumbrance in favour 
of Mohan Singh. It appears that a sche¬ 
dule of creditors had already been pre¬ 
pared before this application was made 
and in that schedule the name of Mohan 
Singh had been entered as a secured cre¬ 
ditor for Es. 3,273. The only ground on 
which this application under S. 4 made by 
Diwan Chand has been dismissed by the 
Courts below is that the name Mohan 
Singh having been entered in the schedule 
of creditors, the remedy of the appellant 
was to move the Insolvency Court under 
S. 50, Provincial Insolvency Act, for the 
removal of his name from the list of cre¬ 
ditors. In the first instance no authority 
has been cited in support of the contention 
that an application under S. 4 does not 
lie if the result of its success would be to 
rectify the schedule of creditors. But in 
this case Mohan Singh claims to be a 
secured creditor and under S. 47, Provin¬ 
cial Insolvency Act, a secured creditor is 
not entitled to be entered in the schedule 
of creditors—which schedule is only to 
contain the names of unsecured creditors. 
A secured creditor can be entered only if 
he has realised his security and a balance 
is due to him; in that case only to the 
extent of the balance, or, if he relin¬ 
quishes his security for the general bene¬ 
fit of the creditors or where he values his 
security and his debt, then he can be 
entered with regard to the difference- 
Sub-s. (6), S. 47 of the Act states that 
where a secured creditor does not comply 
with the provisions of this section, he 
shall be excluded from all share in any 
dividend. 

The action of the Official Eeceiver,. 
therefore, in entering the name of Mohan 
Singh in the schedule of creditors as a 
secured creditor was illegal. I have 
already said that no authority has been 
shown under which the mere fact that the 
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name of the alleged transferee is entered 
in the schedule of creditors disentitles 
other creditors from moving the Court 
under S. 4 to set aside an alienation made 
in his favour by the insolvents. Conse¬ 
quently the only ground on which this 
application has been dismissed cannot be 
sustained. I do not express any opinion 
whether the application under S. 4 is 
maintainable or not maintainable for any 
other reasons. I have disposed of the 
only ground on which it has been dis¬ 
missed. I accept this appeal, set aside the 
orders of the Courts below and send the 
case back to the Insolvency Judge with 
direction to proceed with the application 
in accordance with law. The costs of 
these proceedings shall abide the result. 
The parties have been directed to appear 
before the Insolvency Judge on ISfch Jan. 
nary 1937. 

b.d./d.S. Case remanded. 
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Agha Haidae and Skemp, JJ. 

Ahman Shah Mohammad —Convict— 
Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 674 of 1935, Deci¬ 
ded on 12th December 1935, from order 
of Seas. Judge, Jhelum, D/- 28th May 
1935. 

Criminal Trial—Confession—Confession by 
accused that he dealt blow to deceased in 
self-defence and only after receipt of blow 
from deceased—Accused stating that deceased 
died of accidental hatchet blow from one of 
prosecution witnesses — Statement as to 
cause of death found false in view of medical 
evidence—Exculpatory statement giving rise 
to plea of self-defence, being distinct and 
separate from statement as to cause of death 
of deceased, held could be considered on 
merits. 

Where there is no other evidence to show 
affirmatively that any portion of the exculpatory 
element in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently 
incredible. [P 245 0 1] 

Where the accused admitted that he dealt a 
blow to the deceased in self-defence, in a duel 
between him and the deceased and the blow was 
dealt to the deceased only after receiving one 
from him, and he further stated that one of the 
prosecution witnesses aimed a hatchet blow at 
him and unfortunately it struck the deceased and 
killed him, but this statement of his relating to 
the cause of death of the deceased was found to be 
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false in view of the medical evidence that the 
deceased died owing to not less than seven injuries: 

Held : that the exculpatory statement of the 
accused giving rise to the plea of self-defence, 
being separate and distinct from the statement 
relating to the cause of death of the deceased 
could be considered on merits : AIR 1931 All 1 
(P B) and A I E 1935 hah 671, Bel on. 

[P 245 0 2] 

Malik Mohammad Amin —for Appel¬ 
lant. 

F. N. Sethi for Govt. Advocate —for the 
Crown. 

Agha Haidar, J. —Ahman, Eahmanand 
Khushi, brothers, and Rahman’s son Walli, 
were placed before the Sessions Judge of 
Jhelum to take their trial under S. 302, 
I. P. C., for the murder of one Ismail. 
Rahman, Khushi and Walli have been 
acquitted and Ahman has been convicted 
and sentenced to transportation for life. 
Ahman has appealed to this Court. Sardara, 
P. W. 6, had abducted the wife of Ahman 
accused about five months before the 
occurrence. Ahman had brought a crimi¬ 
nal action under S. 498,1. P. C., against 
Sardara, P. W. 6, Ismail, deceased, and 
Salabat, Lambardar, P. W. 9. There had 
been a hearing in the abduction case on 
the 17th or 18th January and the case 
was to come up again on the 29th January. 
Sardara and Ismail were fast friends and 
while Sardara was going to Phalia in con¬ 
nection with his case, Ismail joined him 
as he wanted to have some grain ground 
there. The'story for the prosecution is 
that while Ismail and Sardara were going 
towards Phalia, the four accused came 
running from their well and attacked 
Ismail. It is said that Ahman was carry¬ 
ing a chhavi while Walli had a hatchet 
and the other two, Rahman and Khushi, 
were carrying lathis. Sardara ran away 
and Ismail was attacked by the four 
accused. Ismail received three contused 
and four incised wounds. Rive of these 
wounds were on the head. As a result of 
these injuries Ismail died shortly after¬ 
wards. 

The first information report was made 
by Sardara at Phalia and the four accused 
were mentioned as the assailants of Ismail. 
At the trial, namely Sardara, P. W. 6. 
Khuda Bakhsh, P. W. 7, Ali, P. W. 8 and 
Salabat, P. W. 9, were produced in support 
of the prosecution as eyewitnesses. Ali 
and Salabat were not mentioned in the 
first information report. As already stated 
Salabat was a co-accused with Sardara in 
the abduction case and Ali was Salabat’s 
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own Chowkidar. Khuda Bakhsh was the 
servant of Ismail, deceased. His nanae 
was not mentioned in the first information 
report as the man who accompanied 
Sardara and Ismail at the time of the 
occurrence when they were going towards 
Phalia. At the end of this^ first informa¬ 
tion report it is added : Khuda Bakhsh 
also accompanied”. The Sessions Judge 
has for very good reasons rejected the 
evidence of Salabat, Ali and Khuda Bakhsh 
as interested witnesses. I have no doubt 
in my mind that the prosecution were 
at pains to produce some eyewitnesses 
besides Sardara. If Khuda Bakhsh had 
been really in the company of Ismail and 
Sardara, then his name would have been 
mentioned in the first information report 
in the proper place. But his name occurs 
at the end and in all probability it was at 
the suggestion of Sardara and Salabat, 
who had arrived at the police station, that 
Khuda Bakhsh’s name had been interpola¬ 
ted contrary to facts. Furthermore I am 
satisfied that P. W. ll.NarotamDas.Head 
Constable, is not telling the truth when he 
says that Sardara had mentioned the name 
of Khuda Bakhsh when he was dictating 
the first information report but by an 
oversight it was now written and that it 
was only when the report was read over 
to Sardara and the omission was noticed 
that the last sentence was added. 

The Sessions Judge has conceded that 
Sardara is an interested witness but he 
has based the conviction of the appellant 
partly on the evidence of Sardara and 
partly on the admission of the accused 
before the Court that he was present 
when injuries were caused to Ismail. He 
has also relied upon the medical evidence 
which shows that there were more than 
one assailant and that two different kinds 
of weapons had been used : one blunt and 
the other with a sharp edge. Sardara is 
not a merely interested witness who can 
be said to have some sort of bias against 
the accused. He is inimical to the accused 
in the highest degree. The accused is the 
husband of the woman whom Sardara had 
abducted five months ago and would not 
give up. Sardara knew that Ahman was 
charged under S. 302,1. P. C., and on con¬ 
viction would be either hanged or trans¬ 
ported for life. In any event it would be 
a piece of unexpected good luck coming in 
the way of Sardara if Ahman were to be 
either hanged or put out of the way for 
an indefinite period so that he, Sardara, 


may have the satisfaction of enjoying the ' 
company of Ahman’s wife without any 
let or hindrance. It is said that all is fair 
in love and war and therefore the conduct 
of Sardara who was apparently des¬ 
perately in love with the wife of Ahman, 
would not bo an exception to this time, 
honoured adage. Furthermore Sardara is 
a man who is not reluctant to manufacture 
false evidence. He did not hesitate to 
introduce falsely Khuda Bakhsh as an eye¬ 
witness in the first information report 
with the willing co-operation of Narotam 
Das, Head Constable (P. W. ll). I am 
not therefore prepared to place any reli¬ 
ance whatsoever on his evidence in deter¬ 
mining the question of the guilt of the 
accused though it may be conceded that 
he was present at the time of the attack. 

We are, therefore, thrown back upon 
the statement of the accused and the 
medical evidence. As already mentioned 
according to the medical evidence the 
deceased received three contused wounds 
and four incised wounds. There cannot, 
therefore, be any doubt that two different 
kinds of weapons, one blunt and the other 
edged, were used by two or more persons. 
According to the prosecution among the 
persons who have been acquitted Walli was 
carrying a hatchet while Rahman and 
Khushi were armed with lathis. Ahman 
had stated before the committing Magis¬ 
trate that he had gone to see his wheat 
crop and while returning he was met by 
Ismail and Sardara, who were going 
towards Phalia: Ismail had a dang and 
Sardara had a hatchet. They challenged 
him and asked him to stop and give them 
the divorce of his wife who had been 
abducted by Sardara, He ran towards 
his well and they pursued him. Ismail 
overtook him and gave him a dang blow 
on the head. He gave him a dang blow 
in retaliation, and while he was grappling 
with Ismail, Sardara aimed a hatchet 
blow at him which by accident struck 
Ismail. In this statement the accused 
Ahman has clearly stated that he acted 
in self-defence and hit back the deceased 
with a dang after he had received a blow 
on his head. Dr. Sundar Das (P. W. 2) 
who examined the accused Ahman on 27th 
January 1935 at 5 p. m. has stated that 
Ahman had a vertical contused wound 
1" X1/6" skin deep on the right side of the 
head and that the injury was the result of 
a blunt weapon which is a lathi. It may 
be observed in passing that none of the 
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prosecution -witnesses including Sardara 
has given any explanation whatsoever as 
to how Ahman received this injury. It 
may further be noted that the body of 
Ismail was found about 14 karms from the 
footpath towards the north. This would 
go to show that Ismail, who was a staunch 
friend and partisan of Sardara and is des¬ 
cribed to be a courageous man, had 
advanced towards the accused, leaving 
the footpath before any blows were 
exchanged. 

The argument for the defence is that, 
if the statement of the accused is to be 
taken against him in order to show that 
he was present at the time of the fight 
and took part in it, the whole of his state¬ 
ment should be taken and not merely 
the inculpatory part of it to the exclusion 
of the exculpatory part, raising the plea 
of self-defence. Our attention has been 
invited to the recent Full Bench decision 
of the Allahabad High Court in 52 All 
1011,^ which lays down that: 

Where there is no other evidence to show affir¬ 
matively that any portion of the exculpatory 
element in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently 
incredible. 

It was argued on behalf of the Crown 
that part of the confessional statement of 
the accused is false in view of the medical 
evidence; therefore he should not be 
allowed to derive any benefit from the 
exculpatory portion of his statement. It 
is true that the accused has ascribed a 
single accidental blow with a chhavi to Sar¬ 
dara which proved fatal, while according 
to the medical evidence there were seven 
injuries, three with blunt weapons and four 
with cutting weapons. But this portion 
in the statement of the accused is distinct 
and separate from the portion which deals 
with the attack by Ismail upon the accused 
and his hitting back in return. The 
other injuries might have been caused by 
some or all of the other accused who have 
been acquitted and with whom we are 
not concerned. There was no duty cast 
upon the accused while giving his state¬ 
ment to implicate his co-accused and 
attribute to them the other injuries. It 
may be pointed out here that a chha-vi 
stained with human blood was picked up 
by the accused from the field of Rahman, 

1. Emperor v. Balmakund, AIR 1931 All 1= 
1931 Or C 1=1291 0 258 = 32 Or L J 362= 
1930 A L J 1481=52 All 1011 (P B). 


but this 'find’ can hardly be used as a 
piece of evidence against the accused. 

I am, therefore, of opinion that the 
case is covered by the Full Bench deci-i 
sion of the Allahabad High Court noted 
above and that, even if a portion of the 
statement of the accused dealing with the 
alleged accidental blow given by Sardara 
to the deceased be not true in view of the 
medical evidence, the rest of the state¬ 
ment concerning the duel between the 
accused and Ismail and the plea of self, 
defence arising out of it stands and must 
be considered on its merits. The position! 
which emerges, therefore, is that the 
attack being opened by Ismail who seems 
to have gone forward to meet Ahman, the 
latter was justified in giving one or two 
lathi blows to him after he had received a 
blow himself on his head at his hands. 
One or more among the persons, who 
have been acquitted, might be responsible 
for the other injuries, but there is no 
reliable evidence to show that the accused 
Ahman had struck them. In this con¬ 
nexion the case in A I R 1935 Lah 671,* 
in which the Full Bench decision was 
relied upon, deserves careful consideration 
and is helpful. For the foregoing reasons 
and in view of the statement of the 
accused before the committing Magistrate, 
which he re-affirmed before the Sessions 
Judge, I give effect to the plea of self- 
defence and, on a general consideration of 
the record, set aside the conviction and 
sentence of the appellant Ahman and 
order that he be released forthwith. 

Skerap, J. —The only reliable evidence 
against the appellant is (i) the medical 
evidence, (b) his production of the blood¬ 
stained chhavi from Rahman’s field, and 
(c) the appellant’s admissions in Court. 
In my judgment these are insufficient to 
bring home the charge of murder, or a 
lesser charge, and the appellant must be 
acquitted. I agree generally with the 
reasons given by my learned brother. 

K.B./a.L. Conviction set aside. 


2. Sher Gul v. Emperor, AIR 1935 Lah 671= 
1935 Cr C 1001 = 156 I C 529 = 36 Cr L J 
966=37 P L R 492. 
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Coldstream, J. 

Phul Khan and another — Convicts 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 785 of 1936, De¬ 
cided on 7th August 1936, from order of 
Magistrate, First Class, Delhi, D/- 15th 
June 1936. 

Penal Code (1860), S. 411 — Presumption— 
Accused found in possession of ornaments 
nine months after robbery—Ornaments pro¬ 
duced being of kind used by ordinary people 
and also not bearing any special mark of 
identification — Held it was unsafe to draw 
presumption that accused were thieves or 
were retaining property dishonestly. 

Accused who were suspected after the robbery 
were found in possession of certain ornaments 
nine months after the robbery. The ornaments 
were of a kind commonly used by ordinary peo¬ 
ple. There was no evidence that any of them 
boro any special mark of identification. The 
accused having been convicted for robbery : 

Held : that it was unlikely that the accused 
would have kept the ornaments so long had they 
known that they were stolen articles especially 
when they were suspected. It was unsafe in 
those circumstances to draw the presumption that 
the accused were thieves or were retaining the 
property dishonestly. [P 246 0 2] 

Parkash Chand for Qabul Chand for 
Appellants. 

Mohammad Amin Khan for Govt. 
Advocate —for the Crown. 

Judgment. —This judgment will dispose 
of the two Appeals, Nos. 785 and 874 of 
1936, the former submitted by Phul Khan 
and Surat through counsel and the latter 
by Wali Mohammad through the jail 
authorities. The three appellants were 
tried together on a charge under S. 394, 
the case against them being that on 27tih 
June 1935 they had together robbed Sri 
Gopal, his wife Mt. Ram Kaur, and Chuni 
Lai on the high road between Delhi and 
Alipore. Sri Gopal, his wife and Chuni 
Lai were being driven in a tonga when 
they were attacked by four robbers armed 
with sticks who stopped the tonga, beat 
its occupants and robbed them of a num¬ 
ber of ornaments. 

Investigation was first made by Mir 
Zulfikar Hussain, Sub-Inspector, but was 
infructuous. Suspicion had fallen on Phul 
Khan and Surat and the Sub-Inspector 
had shown these two men to Sri Ram and 
Chet Ram, two of the witnesses of the 
robbery, but these witnesses had failed to 
identify them. Many months later the 
investigation was continued by another 


Sub-Inspeotor, M. Mansab All Khan of 
Naugloi thana. The three appellants were 
then arrested and put up for identifica¬ 
tion at different parades. Phul Khan 
was said to have produced a silver hash, 
one of the stolen articles, from his house 
and Surat is said to have produced some 
silver buttons and small bangles of silver 
from his house. Information given by 
Wali Muhammad led to the recovery of a 
pair of silver nevris (ankle ornaments), 
from another man Badlu. At their trial 
the three appellants declared that they 
had not taken part in the robbery. Phul 
Khan and Surat denied that they had 
produced the hash and other silver orna¬ 
ments found in their possession and Wali 
Muhammad denied that he had ever 
passed the nevris to Badlu. Badlu, I may 
note, was not produced as a witness though 
there was evidence that the nevris had 
been found with Badlu by Arjmand, 
Head Constable (P. W. 20). 

The evidence of identification of Phul 
Khan and Surat has been rejected as 
unreliable by the Magistrate for the 
reasons he gives in his judgment. I agree 
with him that the identification evidence 
in the case of these two accused is of no 
value. The articles produced by Phul 
Khan and Surat are of a kind commonly 
used by ordinary people. There is no 
evidence that any of them bore any spe¬ 
cial mark of identification. They were 
found in Phul Khan’s and Surat’s posses¬ 
sion about nine months after the robbery. 
It is, I think, unlikely that Phul Khan 
and Surat would have kept these articles 
so long had they known that they were 
stolen articles, especially as they them- 
selves had been suspected shortly after 
the theft. In the circumstances I do not 
think it would be safe to draw the pre¬ 
sumption that Phul Khan and Surat were 
either the thieves or were retaining the 
property dishonestly. I accept their appeal 
and acquit them. As regards Wali Muham¬ 
mad the identification evidence appears 
to me very strong. Chuni Lai (P. W. 4) 
the goldsmith who was robbed in the 
tonga, identified Wali Muhammad as the 
man who actually tore off his earrings. 
There is in my mind no doubt of Wali 
Muhammad’s guilt, and in view of his 
previous conviction and the nature of the 
present offencoi I see no reason to inter¬ 
fere with his sentence and I dismiss his 
appeal. 

s.O./d.s. Order accordingly . 
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Coldstream and Atbdul Rashid, JJ._ 

Shiv Gharan Das — Defendanb 
Appellant. 

V. 

Bari Ram, Plaintiff and others, Deten. 
dants—Respondents. 

First Appeal No. 906 of 1932, Decided 
on 22ad July 1935, from decree of Sub- 
Judge, First Class, Gujrat, D/- 30th March 
1932. 

Hindu Law—Debts—Joint family business 
— Debts contracted by manager — Other 
co-parceners are liable only to extent of their 
interest in joint family property—They are 
not personally liable unless they are contract¬ 
ing parties to debts or have subsequently 
ratifed them. 

Where the manager of a joint family business 
has incurred debts, the other co-parceners whether 
they bo adults or minors are liable, but to the 
extent only of their interest in the joint family 
property. They are not liable personally unless, 
in the case of adult co-parceners, the contract 
' sued upon, though purporting to have been 
entered into by the manager alone, is in reality 
one to which they are actual contracting parties 
or one to which they can be treated as being con* 
tracting parties by reason of their conduct or one 
which they have subsequently ratified: AIR 
1931 Lah 61 and AIR 1935 Lah 735, ReL ow; 
AIR 1936 Lah 390, Disting. [P 248 C 1, 2] 

Mehr Chand Mahajan and D. R. 

Sawhney —for Appellant. 

Badri Das and J, G, Sethi — for 

Respondent (Plaintiff). 

Abdul Rashid, J. —The facts, bearing on 
the question of law involved in this appeal, 
may be shortly stated. On 4th August 

1927, Ram Piyara Mai, son of Dhanpat 
Rai, manager of the joint Hindu family 
firm known as Lala Jawahar Mal-Dhan- 
pat Rai of Miani, executed a mortgage 
deed with respect to certain house pro¬ 
perty in favour of Hari Ram for a sum of 
Rs. 11,894-12-6. The mortgage debt was 
to carry interest at the rate of 10 annas 
per cent, per mensem. On the basis of 
this mortgage deed, Hari Ram sued the 
firm Jawahar Mal-Dhanpat Rai through 
Ram Piyara Mai, its manager, as well as 
Ram Ralaya, Har Parshad and Shiv 
Charan Das, sons of Dhanpat Rai, for 
recovery of Rs. 11,145-1-6 on 24th April 

1928. The suit was contested by Ram 
Piyara Mai and his three brothers all of 
whom pleaded that the joint family was 
no longer in existence and that none of 
them, except the executant of the mort¬ 
gage deed, was bound by it. On these 
pleadings the trial Court framed six issues, 
two of which were in the following terms: 


(1) Did defendants Ram Ralaya, Har 
Parshad, Shiv Charan and their descen- 
dants separate from the joint family 
before the execution of the mortgage ? If 
so, at what date, and with what effect ? 
(6) Are Shiv Charan, Ram Ralaya and 
Har Parshad * * * liable personally on 
the mortgage ? After a consideration of 
the entire evidence, the trial Court held 
that the defendants had failed to establish 
that they had separated from the joint 
family before the execution of the deed. It 
also held that it was unnecessary to decide 
issue 6 dealing with the personal liability 
of the defendants, as the plaintiff, if he 
succeeded, had first to proceed against the 
property mortgaged. On these findings, a 
preliminary decree for Rs. 11,145-1-6 was 
passed against all the defendants. This 
preliminary decree was follosved by a final 
decree on 26th March 1930. In accord¬ 
ance with the terms of the final decree 
the mortgaged property was put up to auc¬ 
tion and the sale was confirmed on 13 th 
July 1931. After exhausting the mort¬ 
gaged property, Rs. 9,974-7-0 still remain¬ 
ed due to the decree-holder. The decree- 
holder, therefore, presented an application 
on 30th July 1931, under 0. 34, R. 6, 
Civil P. C., praying that a decree for 
recovery of Rs. 9,974-7-0 may be passed 
against the other property and the persons 
of defendants 1 to 4, namely, Ram Piyara, 
Ram Ralaya, Har Parshad and Shiv 
Charan Das. The trial Court held that 
Ram Ralaya was not personally liable. 
The other three defendants were held 
personally liable and a personal decree for 
the recovery of Rs. 9,974-7-0 was passed 
against them. Ram Piyara and Har Par. 
shad defendants have not appealed against 
the personal decree, and the present appeal 
has been preferred only by Shiv Charan 
Das. It was contended by the learned 
counsel for the appellant that in a joint 
Hindu family firm no partner is liable on 
a contract made by the manager, except 
to the extent of his share in the co-parce¬ 
nary property, unless he is himself a con¬ 
tracting party or has ratified the contract 
entered into by the manager. It was 
urged that in order to make Shiv Charan 
Das personally liable, it must be estab¬ 
lished by the plaintiff that either Shiv 
Charan Das was a party to the deed of 
mortgage or that he subsequently ratified 
it, or that he can be treated as being a 
contracting party by reason of his conduct. 
Reference was made in this connexion to 
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para 240, Mulla’s Hindu Law, Edn. 7, 

which may be reproduced in extenso: 

Tho manager of a joint family business has an 
implied authority to borrow money, if such 
borrowing is necessary for a legitimate and proper 
purpose of the family business and to contract 
debts for that purpose. Whore such debts have 
been incurred, the other co-parceners whether 
they be adults or minors, are liable, but to the 
extent only of their interest in the joint family 
property. They are not liable personally unless 
in the case of adult co-parceners, the contract 
sued upon, though purporting to have been entered 
into by the manager alone, is in reality one to 
which they are actual contracting parties, or one 
to which they can he treated as being contracting 
parties by reason of their conduct or one which 
they have subsequently ratified. 

It was strenuously urged on behalf of 
the appellant that in the case of an ordi¬ 
nary contractual partnership, it is not only 
the share of each partner in the partner¬ 
ship property which is liable for the pay¬ 
ment of the partnership debts, but that 
the separate property of each partner is 
also liable. In the case of debts contrac¬ 
ted by a manager of a joint Hindu family 
firm, in pursuance of his implied authority 
in the ordinary course of family business, 
there is a distinction between the liability 
of a manager and the liability of his 
coparceners. The manager is liable perso¬ 
nally, but as regards the other co-parce¬ 
ners, they are liable only to the extent of 
their interest in the family property unless 
they are actual contracting parties or have 
ratified the contract of the manager. In 
AIR 1933 Lah 1018,^ it was held that 
the law is different in the case of a partner¬ 
ship arising out of contract and a partner¬ 
ship arising out of law. In a Hindu joint 
family partnership, if debts are contracted 
by the manager of the partnership, other 
members are liable only to the extent of 
their share in the joint property, but not 
personally. It was laid down by a Divi¬ 
sion Bench of this Court in 2 Lah 159^ 
that: 

The manager of a joint family business has an 
implied authority to contract debts for the ordi¬ 
nary purposes of the family business. Where 
such debts have been incurred the other co¬ 
parceners, whether they be adults or minors, are 
liable to the extent only of their interest in the 
joint family property. They arc not liable perso¬ 
nally unless, in the case of adult co-parceners, the 
contract sued upon, though purporting to have 
.been entered into by the manager alone, is in 
[reality one to which they are actual contracting 
'parties or one to which they can be treated as 
Ibeing contracting parties by reason of their 

1. Murari Lai v. Ghudhumal, AIR 1933 Lah 

1018=147 I C 590=34 P L R 967. 

2. Bishen Singh v. Kidar Nath, AIR 1921 Lah 

61=62 I C 800=2 Lah 159=76 P L R 1921. 
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conduct or one which they have subsequently 
ratified; and in the case of minor co-parceners, 
unless the contract has been ratified by them on 
attaining majority. 

The same view of the law has been 
taken in another Division Bench ruling of 
this Court in 17 Lah 311.^ The rulings 
alluded to above fully approve of the view 
propounded in para. 240 of Mulla’s Hindu 
Law. Reliance was placed on behalf of 
the respondent on a Division Bench ruling 
of this Court in Civil Appeal No. 1232 of 
1934, dated 19th June 1935.^ It was 
urged that in the case of a joint Hindu 
family trading concern, all the members 
of the joint family were liable on a con¬ 
tract entered into by the manager for the 
purposes of carrying on the family busi¬ 
ness. It is however clear from a perusal 
of the judgment in Civil Appeal No. 1232 
of 1934,* that the facts of that case were 
completely different from the facts of the 
present case. In that case the adult co¬ 
parceners, who were sought to be made 
liable on the contract entered into by the 
manager, had themselves been operating 
on the account with the Punjab National 
Bank to satisfy which the mortgage deed 
in favour of the Bank was executed. The 
adult co-parceners had therefore come into 
personal contact with the plaintiff Bank 
and had by their conduct ratified tho 
contract entered into by the manager. 
Numerous authorities were cited by the 
respective counsel of the parties, but after 
carefully considering all the rulings relied 
upon, we are of the opinion that the law 
has been correctly laid down in 2 Lah 
159,^ The appellant can therefore be held 
personally liable only if the mortgage 
deed is one to which he is an actual con¬ 
tracting party, or one to which he can be 
treated as being a contracting party by 
reason of his conduct, or one which he has 
subsequently ratified. 

The deed of mortgage had not been 
signed by Shiv Charan Das. The learned 
counsel for the respondent contended that 
the power-of-attorney, dated 3rd February 
1928, executed by Shiv Charan Das, appel¬ 
lant, in favour of Ram-Piyara Mai shows 
that he was an active member of the Joint 
Hindu family firm up to 3rd February 
1928, and that this amounts to his ratifi- 

3. Mutsaddi Lai v. Shakhir Oband, AIR 1935 
Lah 735=161 1 C 91=17 Lah 311=38 PLR 
654. 

4. Punjab National Bank v. Jagdisb Sahai, 

A I R 1986 Lah 390=163 I C 114=38 PLR 
733. 
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cation of the contract which forms the 
subject matter of the present appeal. The 
appellant was admittedly a member of the 
joint Hindu family firm Jawahir Mal- 
Dhanpat Eai, and so far as his liability for 
the debts of the firm is concerned, it is 
conceded that he is liable to the extent of 
his share in the joint family property. 
This power of attorney, in my opinion, 
merely shows that Shiv Charan Das 
allowed Earn Piyara Mai to sell the pro¬ 
perty to which Shiv Charan Das was 
entitled as a member of the joint Hindu 
family for the purpose of meeting the 
liabilities of the joint family firm. By 
doing so he did not acknowledge personal 
liability for the debts of the firm, but 
merely authorized his brother to sell his 
share in the landed property at Miani 
which he had obtained as a member of 
the joint Hindu family. In fact in the 
last sentence of this power of attorney, 
Shiv Charan Das expressly stated that 
Earn Piyara Mai would have no authority 
to contract debts in his name. 

The learned counsel also drew our atten¬ 
tion to a number of sale deeds executed by 
Earn Piyara Mai as a manager of the joint 
Hindu family, wherein he had stated that 
he was executing these sale deeds on his 
own behalf and on behalf of his brothers. 
The recital in the sale deeds by Earn 
Piyara Mai cannot possibly be regarded as 
ratification by Shiv Charan Das of the 
contract which forms the subject matter 
of the present litigation. Moreover, these 
sale deeds merely alienate Shiv Charan 
Das’s share in the joint family property for 
the purpose of meeting the debts of the 
joint Hindu family firm, and it is not 
denied that Shiv Charan Das is liable to 
the extent of his share in the joint family 
property. In my opinion it has not been 
established that Shiv Charan Das ever 
ratified, either impliedly or expressly, the 
mortgage which has given rise to the 
present suit. 

For the reasons given above, I would 
accept this appeal, set aside the personal 
decree, dated 30th March 1932, against 
Shiv Charan Das, appellant, and declare 
that the appellant is liable only to the 
extent of his share in the joint family 
property and is not personally liable in 
respect of the mortgage deed, dated 4th 
August 1927. The entire costs of the 
appellant will be payable by Hari Earn, 
respondent, in respect of the proceedings 


initiated by Hari Barn’s application, dated 

30th July 1931. 

Coldstream, J. —I agree. 

S.C./d.s. Appeal alloxoed, 
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Abdul Eashid, J. 

Gyan Singh, Official Receiver and 
others —Creditors—Appellants. 

V. 

Sajjada and another —Respondents. 

First Appeal No. 91 of 1936, Decided 
on 12th June 1936, from order of Dist. 
Judge, Gujranwala, D/- 8th January 1936. 

Provincial Insolvency Act (1920), S. 75 (3) 
—Transfer by person adjudicated insolvent 
—Application to set it aside as fraudulent 
dismissed—Official Receiver appealing under 
S. 75 (3) against order without leave of Dis' 
trict Court and without making prayer for 
leave in grounds of appeal—No circumstances 
showing failure due to bona fide mistake— 
Appeal held incompetent as filed without 
due diligence—Leave to file appeal held could 
not be granted at that stage. 

A person within two years of his adjudication 
as insolvent, transferred some of his property to 
his wife in lieu of dower, The Official Receiver 
applied to set aside the fraudulent transfer and 
his appeal being dismissed by the District Court, 
appealed against the order without obtaining 
leave of the District Court for filing an appeal 
under S. 75 (3) and without making a prayer for 
leave in the grounds of appeal. There were no 
circumstances to show that the failure of the 
Official Receiver to obtain leave of the District 
Court was due to a bona fide mistake, i. e., a mis¬ 
take which occurred in spite of the exercise of due 
care and caution : 

Held : he acted without due diligence in filing 
appeal without obtaining leave of the District 
Court and without making a prayer for leave in 
the grounds of appeal. Hence the appeal was 
incompetent. Nor could leave be granted at that 
stage : A I R 1927 Lali i2i and AIR 193i Lah 
33, ExpL; AIR 1933 Lah 6i2, Dissent. 

[P 250 C 2] 

Jhanda Singh —for Appellants. 

Ghaudhri Asadullah Khan and T. 
D'Souza —for Respondents. 

Judgment. —One Sajjada was adjudi¬ 
cated an insolvent on 23rd March 1935. 
Mr. Gyan Singh, Official Receiver, Gujran¬ 
wala, presented an application under S. 53, 
Insolvency Act, on 30th April 1935, stating 
that Sajjada had gifted 2 squares out of 
his 8 squares of land to his wife Mt. Imam 
Bibi in lieu of dower, and that as the gift 
was a fraudulent transfer and had been 
made within two years of the adjudication, 
it should be annulled. The application of 
the Official Receiver was dismissed by the 
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learned District Judge in the exercise of 
his insolvency jurisdiction on 8th January 
1936. Against this decision the Ofi&cial 
Receiver has preferred an appeal to this 
Court. The learned counsel for the res- 
pendents raised a preliminary objection to 
the effect that this appeal was incom¬ 
petent as the Official Receiver had not 
obtained the leave of the District Court 
for the filing of the appeal under S. 75 (3), 
Provincial Insolvency Act. It was further 
urged by the learned counsel that the 
grounds of appeal to this Court did not 
contain a prayer that leave to appeal be 
granted by the High Court. In support 
of his contention the learned counsel relied 
on a Single Bench ruling of this Court 
reported in 103 I C 623.^ In that case a 
similar preliminary objection was raised, 
and the counsel for the appellant con¬ 
tended that sanction should be deemed to 
have been granted by the Division Bench 
by admitting the appeal to a hearing. 
It was held by Jai Lai, J. that the Divi- 
gion Bench, by admitting the appeal, 
could not be regarded to have awarded 
sanction for the filing of the appeal as this 
point was not before the Division Bench. 
The counsel for the appellant in that case 
then asked that permission to file an 
appeal be granted at that stage but this 
request was not acceded to. In the pre¬ 
sent case there was no prayer in the 
grounds of appeal that the High Court 
may grant leave for the filing of the 
appeal. Moreover, the appeal in the pro- 
sent case was preferred by the Official 
Receiver, and it cannot be held that he 
acted with due diligence in filing an appeal 
without obtaining the leave of the district 
Court, or requesting his counsel to make a 
prayer for leave in the grounds of appeal. 
The learned counsel for the appellant 
relied on a Single Bench ruling of this 
Court reported in A I R 1934 Lah 33.^ 
In that case Dalip Singh, J. held that as 
no application for leave to appeal was 
made to the Division Bench admitting the 
appeal, it could not be inferred that leave 
was granted by the Division Bench sim- 
ply because the appeal was admitted. 
The learned Judge was, however, of the 
opinion that that was a fit case in which 
leave should be granted, and he did so 
after extending the time under S. 5, Lim. 

1, Thakur Singh v. Ganga Singh, AIR 1927 

Lah 424=103 I C 623=9 L L J 257. 

2, Mangat Rai v. Mohan Lai, AIR 1934 Lah 

33=149 10 935, 


Act, read with S.78, Provincial Insolvency 
Act. The judgment does not indicate why 
the case was regarded as a fit case for the 
exercise of discretion by the learned Judge 
under S. 5, Lim. Act, and S. 78, Provincial 
Insolvency Act. It was held by Currie, J. 
in A I R 1933 Lah 642® that where an 
appeal only lies under the provisions of 
S. 75 (3), Provincial Insolvency Act, the 
leave of either the District Judge or of the 
High Court is necessary, but if such 
appeal has been admitted to a hearing by 
the High Court it should be considered 
that the necessary leave has been granted. 
With all due respect I dissent from the 
view expressed in this ruling. The 
learned counsel for the appellant has not 
brought any circumstances to my notice 
which may show that the failure of the 
Official Receiver to obtain leave of the 
District Court for filing of the appeal was 
due to a bona fide mistake, that is, a mis- 
take, which occurred in spite of the exer-| 
cise of due care and caution. I, therefore,| 
do not see any reason to grant leave to 
appeal at this stage. For the reasons 
given above, I uphold the preliminary 
objection and dismiss this appeal with 
costs. 

V,B.B./d.s. Appeal dismissed. 

3. Lorind Ghand Parama Nand v. Mohammad 
Akram Khan, AIR 1933 Lah 642=145 I 0 
474=34 PLR 827. 
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Tek Chand, j. 

Mt. Matto —Plaintiff—Appellant. 

v. 

Fattu and another — Defendants — 
Respondents. 

Second Appeal No. 1038 of 1936, Decid¬ 
ed on 7th January 1937, from decision of 
senior Sub-Judge, Kangra, D/- 16th April 
1936. 

(a)'Custom (Punjab) — Gift — Kangra Di»- 
trict—Gift by sonless widow to son-in-law— 
Son-in-law dying leaving minor son who also 
died — Property held reverted to donor 
widow and did not pass to collaterals of 
deceased son of donee son-in-law. 

A sonless widow made a gift pure and simple to 
her resident son-in-law who was rendering ser¬ 
vices to her and the son-in-law died and was 
succeeded by the minor son who also died shortly 
afterwards. The collaterals of the deceased son 
of the son-in-law having taken possession of the 
property the widow donor sued for possession : 

Held: that the property did not become an 
absolute property of the son-in-law and could not 
devolve on the collaterals, that the custom in the 
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Kangradistriot, in such cases was in favour of the 
reverter of the property to the donor or his or her 
line and the widow therefore was entitled to pos¬ 
session : 54 P R 1897 and 12 P R 1892 [P B), 
Foil. [P 252 C 1] 

(b) Punjab Courts Act (1918), S. 

Second appeal—Lower appellate Court fail¬ 
ing to decide real question and basing deci¬ 
sion on question of custom which did not 
arise—Second appeal held competent with¬ 
out certificate. 

In a case whore the lower appellate Court has 
based its decision on a question of custom which 
did not arise and has failed to consider the real 
point involved in the litigation, the matter can 
unquestionably be agitated in second appeal with¬ 
out a certificate under S. 41 {3), Punjab Courts 
Act. CP 252 C 2] 

Krishna Swarup^iov Appellant. 

Mehr Chand Sud—lov Eespondents. 

Judgment.—The property in dispute, 
which consists of agricultural land, 137 
kanals 18 marks in area, belonged origin¬ 
ally to one Gur Sahai, a Ghirfch of Tikka 
Kaloha in Dehra tahsil Kangra District. 
Gur Sahai died sonless, leaving a widow 
Mt. Matto, plaintiff-appellant, and a 
daughter. On Gur Sahafs death Mt. 
Matto succeeded to his property on the 
usual widow’s life estate. On 23rd Febru¬ 
ary 1915, Mt. Matto appeared before the 
village patwari and reported that, about a 
year before, she had gifted the land to 
her son-in-law Shibbu, who was in pos¬ 
session since Eabi 1915. There was no 
mention in the report that the gift was in 
any way conditional. The mutation was 
sanctioned by the revenue officer on 19th 
March 1915, who stated that the donee 
Shibbu was in actual possession and inci¬ 
dentally mentioned that he rendered ser¬ 
vices to the widow and agreed to do so in 
future. 

The donee Shibbu died sometime in 
1922 and the land devolved on his minor 
son Malhu. Malhu died without issue or 
widow in 1930. The daughter of Mt. 
Matto had predeceased Malhu; the exact 
date of her death is not clear on the 
record. On Malhu’s death mutation was 
■effected in favour of the defendants who 
are his collaterals and are not connected 
with Mt. Matto or her husband Gur Sahai 
in any way. The present suit was insti¬ 
tuted by Mt. Matto against the collaterals 
of Malhu for a declaration that she was 
in possession of the land in dispute as 
owner, as the gifted property had reverted 
to her on the line of the donee becoming 
extinct. The suit was resisted by the 
defendants on the ground that the gift 


was an absolute one, as it was one of 
the conditions of the gift that the 
donee would pay the debts of the donor 
and that he had actually done so. It 
was accordingly urged that the gifted 
property did not revert to the donor. No 
evidence, however, was led to prove th^t 
it was one of the conditions of the gift 
that the donee would pay the debts of the 
donor or that any such debts were paid, 
or that any debts were in fact due at all. 
The learned trial Judge hold that on the 
termination of the line of donee the land 
reverted to the donor according to the 
principles laid down in tho loading Full 
Bench case, 12 P E 1892.^ He further 
held that the gift was apparently made 
for the benefit of the plaintiff’s daughter 
and her issue, and as her line had become 
extinct the property would revert to the 
plaintiff. The learned Judge, however, 
found that the plaintiff was not in posses¬ 
sion as erroneously alleged by her, and 
therefore, he allowed an amendment of 
the plaint so as to convert the suit into 
one for possession, and passed a decree for 
possession of the land in favour of the 
plaintiff. 

On appeal the learned Senior Sub-Judge 
has reversed the decision and dismissed 
the suit. In an unnecessarily lengthy 
judgment, he has tried to make a simple 
case complicated and has entered into an 
irrelevant discussion on matters which 
had no bearing whatever on the case 
before him. The learned Judge has 
observed that the gift in question came in 
the category of hiba-bil-iwaz, and follow¬ 
ing a Division Bench judgment of this 
Court reported in 9 Lab 428=A I E 1928 
Lab 516^ he held that such a gift was 
absolute. Now hiba-bil-iwaz is a technical 
expression of Mohammedan law, and it 
is always dangerous to import such tech¬ 
nical terms into decisions of simple cases 
under the Customary law. In the case 
relied upon by the learned Judge the gift 
was by a Gardezi Sayed of Multan City 
to a prostitute, whom he had married, 
and had been made in lieu of dower. The 
learned Judges held that such a gift was 
hiba-bil-iwaz and passed an absolute 
estate to the donee, which, on her death, it 
devolved on her heirs and not the heirs of 
the husband. Obviously, this case has 
not got the remotest connexion with the 

1. Sitaram v. Rajaram, (1892) 12 PR 1892 (FB). 

2. Fateh All Shah v. Mahomed Bakhsh, AIR 
1928 Lah 516=119 I C 258=9 Lah 428. 
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case before us. The learned Judge then 
referred to the Answer to Question 51 of 
Middleton’s Customary Law of the Kangra 
District. That Question and Answer again 
have nothing to do with the point involved 
in this case, in which the disparted gift is 
by a widow to her son-in-law, and the 
question is whether on the extinction of 
the line of the son-in-law and the daughter 
the property reverted to the donor. Ques¬ 
tion 54 deals with the case of a male 
proprietor who has died without leaving 
male lineal descendants or widow or 
daughter or descendants through a daugh¬ 
ter, and lays down the rule of succession 
in those circumstances. On this point 
again the learned Judge has entirely mis¬ 
directed himself. 

Before me, the learned counsel for the 
respondents relied upon the Answer to 
Question 94 of Middleton’s Customary 
Law, and Ex. D.4 which is a vernacular 
copy of the riwaj-i-am, but, as has been 
rightly pointed out by the learned Senior 
Subordinate Judge, these answers relate to 
irrevocability of gifts and not to the 
revertibility of the property on the extinc¬ 
tion of the line of the donee. If, however, 
this answer applies at all to the facts of 
this case, as contended by the learned 
counsel for the respondents, then it would 
support the appellant; for if the gift was 
conditional on services being rendered to 
the appellant in her lifetime and the 
condition failed owing to the death of the 
donee and his son and the extinction of 
his line, then the condition failed and the 
gift could be revoked by the donor. The 
case is really a very simple one. It was 
a gift pure and simple made by a sonless 
widow to her resident son-in-law who was 
rendering services to her. The son-in-law 
died and was succeeded by his minor son 
who also died shortly afterwards. In 
these circumstances I fail to see how it 
can be said that the land became the 
absolute property of the son-in-law and on 
his death devolved on his collaterals. The 
custom in the Kangra District in such 
case's is decidedly in favour of the reverter 
of the property to the donor, or his or her 
line : see 54 P E 1897,^ and is in accord 
with the rule laid down in 12 P R 1892.^ 
In my view the trial Judge had rightly 
held that the plaintiff was entitled to 
possession of the property. Before con¬ 
cluding, it seems to me necessary to state 


that a preliminary objection was raised 
by the learned counsel for the respondents 
that this second appeal was incompetent 
as the learned Senior Subordinate Judge 
had decided the case on a question of 
custom and no certificate under S. 41 (3), 
Punjab Courts Act, had been obtained. 
This objection is obviously without any 
force. In this case the learned Senior 
Subordinate Judge has based his decision 
on a question of custom which did not 
arise and has failed to consider the real 
point involved in the litigation. This 
matter can unquestionably be agitated in 
second appeal without a certificate. I 
accept the appeal, set aside the judgment 
and decree of the learned Senior Subordi¬ 
nate Judge and restore that of the Court 
of first instance granting the plaintiff a 
decree for possession of the land in suit. 
The appellant shall get his costs in all 
Courts. 

S.C./d.s. Appeal allowed. 
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Tek Chand, J. 

Chatar Bhuj and another —Plaintiffs— 
Appellants. 

V. 

Municipal Committee^ Bhawani, 
Defendant and others^ Plaintiffs — Res¬ 
pondents. 

Second Appeal No. 296 of 1936, Deci¬ 
ded on 12th November 1936, from decree 
of Dist. Judge, Hissar, D/. 3rd December 
1935. 

^ Jurisdiction—Civil Court — By statute 
Municipal Committee vested with power to 
improve drainage—Its act can be questioned 
in civil Court only if it is not bona fide or U 
oppressive, wanton or capricious. 

Whero a Municipal Committee is invested by 
statute with power of executing works for improv¬ 
ing the drainage of the town, it is for the Com¬ 
mittee to determine as to how the work can best 
be done, and any act done or intended to be done 
by it in furtherance of this object can only be 
questioned in a civil Court if it is shown that the 
Committee is riot acting bona fide or that the act 
complained of is oppressive, wanton and capri¬ 
cious. [P 253 0 13 

Bhagivat Dayal —for Appellants. 

Gullu BavL — for Respondent (Defen.: 
dant). 

Judgment.—The admitted faots are 
that in 1934 the Municipal Committee, 
Bhawani, had in hand a scheme for 
improving the drainage system of the 
town. The work was being executed in 


3. Bhotu V. Lehru, (1897) 54 P R 1897. 
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collaboration with the Public Health 
Department of the Punjab Government, 
According to this scheme, the streets and 
the drains were to be made pucca. 
formerly the water of the drains in 
Mohollas EA, CDA and BA used to pass 
through the public street AP, as shown 
in the plan attached to the plaint. In 
the new scheme the direction of the 
drain .has been changed, and the water 
of all these streets passes through the 
public street AF, along which the houses 
of the plaintiffs are situate. On 11th 
February 1935 the plaintiffs instituted a 
suit against the Committee for a perpe¬ 
tual injunction restraining the Committee 
from changing the course of the drain. 
The suit was dismissed by the trial Judge 
on the ground that it was not within the 
jurisdiction of the civil Courts. This 
order was affirmed on appeal by the Dis¬ 
trict Judge. The plaintiffs have come up 
lin second appeal. It is admitted that the 
Municipal Committee is invested by 
statute with the power of executing works 
ffor improving the drainage of the town. 
It is, therefore, for the Committee to 
determine as to how the work can best 
Ibe done, and any act done, or intended to 
be done by it, in furtherance of this object 
can only be questioned in a civil Court, if 
it is shown that the Committee is not act¬ 
ing bona fide, or that the act complained 
lof is oppressive, wanton or capricious. 
There is no allegation in the plaint that 
this was so. In the circumstances the 
suit is clearly not maintainable and has 
been rightly dismissed. The appeal, 
therefore, fails and is dismissed. In view 
of the fact, however, that the Municipal 
Committee had passed a resolution on 
30th December 1934 requesting the 
Public Health Department of the Punjab 
Government to change the course of the 
drain and this resolution was not can- 
celled till after the institution of the suit, I 
leave the parties to bear their own costs 
throughout. 

v.B.B./d.s. Appeal dismissed. 


A. I. R. 1937 Lahore 233 

Skemp, J. 

Kesar Singh — Appellant. 

V. 

Karam Ghand — Respondent. 
Execution Second Appeal No. 1046 of 
1936, Decided on 15th January 1937, from 
order of Senior Sub-Judge, Sargodha, 
D/- 17th June 1936. 


Civil P. C. (1908), S. 58—Applicability- 
Words 'such detention’ in proviso (1) and 
'detention under this section’ in proviso (2) 
mean ‘detention in civil prison’—Civil prison 
means civil jail and not Court-house—Deten¬ 
tion in Court-house cannot be regarded as 
detention in civil prison and S. 58 does not 
apply. 

Words ‘such detention’ in proviso (1) and 
‘detention under this section’ in proviso (2), S. 58 
refer to and mean ‘detention in civil prison’. 
Civil prison means civil jail and not Court-house. 
Detention therefore in the Court-house cannot be 
said to be detention in a civil prison. 

[P 254 C 1] 

A judgment-debtor was committed to the civil 
prison in execution of a decree but was released 
during the pendency of the appeal by him against 
the decree. The decree-holder withdrew the balance 
of the subsistence allowance deposited by him on 
release of the judgment-debtor. On dismissal of 
his appeal he was detained by the appellate Court 
for the whole day but was released as no subsis¬ 
tence allowance was deposited by thedecree-holder. 
He was ordered to appear before the lower Court 
on a fixed date and on appearance it was contended 
by the judgment-debtor that he could not be 
re-arrested in view of proviso (2), S. 58 : 

Held: that as at the time of the decree-holder’s 
omission to pay the subsistence allowance the 
judgment-debtor was not detained in the civil 
prison but in the Court-house, S.58 did not apply. 
The judgment-debtor was not therefore exempt 
from being committed to the civil prison to under¬ 
go the remaining term of imprisonment: A I B 
1929 Lah B61, Bel. on. [P 254 C 1] 

Boop Ghand —for Appellant. 

Krishen Swaroop —for Respondent. 

Judgment.—The facts leading to the 
present execution appeal are as follows: 
The judgment-debtor was committed to 
the civil prison in execution of a decree on 
9bh November 1935. On 22nd December 
1935 his release pending appeal was 
ordered by the appellate Court. The 
decree-holder then withdrew the balance 
of the subsistence allowance which he had 
provided for the judgment-debtor in the 
civil prison. The judgment-debtor’s appeal 
was rejected on llth March 1936 and he 
was forthwith taken into custody again. 
The Nazir kept him at the Court until 
4-20 that afternoon when he reported 
that no subsistence allowance had been 
deposited as required by law. The decree- 
holder was not present personally: his 
pleader was sent for and stated that he 
had no funds. The judgment-debtor was 
then released and ordered to appear before 
the lower Court on 23rd March 1936. He 
then pleaded that he could not be re¬ 
arrested by virtue of sub-s. (2), S. 58, 
Civil P. C. The lower Courts, relying on 
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AIR 1929 Lah 361,^ repelled this conten¬ 
tion. The judgment-debtor has come here 
on second appeal. The lower appellate 
Court wrote an excellent judgment holding 
that proviso (l), S. 58, Civil P. C., did not 
apply. S. 58 begins : 

Ijvcry person Jetaioed in the civil priBon in 
execution of a decree shall be so detained, 

Proviso (l) is : 

Ho shall bo released from such detention before 

the expiration of the said period.(iv) on the 

omission by the person, on whoso application he 
has been so detained, to pay subsistence allowance. 

Sub. section (2) under which he now 
comes is : 

A judgment-debtor released from detention 

under this section.shall nob be liable to be 

rc-arrestod under the decree in execution of which 
ho was detained in the civil prison. 

It is clear that ‘such detention’ in 
proviso (l) refers to and means detention 
in the civil prison; so also does detention 
under this section’ in sub-s. (2). At the 
time of the decree-holder’s omission to 
pay subsistence allowance be was not 
detained in the civil prison and therefore 
the section does not apply. I have no 
idoubt that the term ‘civil prison’ means 
the civil jail and not a Court-house and 
that any reasoning whereby detention in 
a Court-house could be regarded as an 
lextension of detention in the civil prison is 
wrong. ‘Prison’ is not defined in the Civil 
Procedure Code. It is defined in the 

Oxford Dictionary as originally: 

The condition of being kept in captivity or con¬ 
finement; forcible deprivation of personal liberly; 
hence, a place in which such confinement is 
ensured; specially Buch a place properly arranged 
and equipped for the reception of persons who by 
legal process are committed to it for safe custody 
while awaiting trial or for punishment; a jail, 

further, “with ‘a’ or 'the’, referring more 
distinctly to a material structure.” A 
similar conclusion was come to by Dalip 
Singh, J. in AIR 1929 Lah 361,^ although 
the reasoning is not quite the same. The 
appellant’s counsel relied on rulings under 
the Code of 1882 which were also quoted 
before ‘ the learned Senior Subordinate 
Judge. S. 58, sub-s. (2) is worded differ¬ 
ently from the final paragraph in the 
corresponding S. 340 of the Code of 1882, 
and in my opinion those rulings are 
obsolete. I, therefore, reject this appeal 
with costs and hold that the judgment- 
debtor is not exempt from being committed 
to the civil prison to undergo the remainder 
of the term of six months’ imprisonment. 

K.B./a.l. Appeal disjnissed , 

1. Kanshi Ram v. Kanshiram Mitter Sen, AIR 
1929 Lah 361=118 1 0 531. 
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Addison and Din Mohammad, JJ. 

Tara Singh —Plaintiff—Appellant. 

V. 

Mt. Sahib Devi and others — Defen¬ 
dants—Respondents. 

First Appeal No. 223 of 1936, Decided 
on 18th January 1937, from decree of 
Sub-Judge, First Class, Lahore, D/- 26th 
February 1936. 

Partnership — Dissolution of ~ Suit for 
accounts — In suit for accounts till accounts 
are taken no particular amount can be said 
to be due by one partner to his co*partner"~ 
Partner suing for accounts is not entitled to 
interest on his share of profits from date of 
dissolution but is so entitled from date of 
final decree. 

A suit for accounts on dissolution of partne^ 
ship on the expiry of the fixed term for which it 
is formed, diflers from a suit for recovery of a 
debt in that in the former till accounts are taken 
no particular amount can be said to be due by 
one partner to his co-partncr, while in a suit for 
debt, the amount can be said to be due on the 
date of the filing of the plaint. A partner suing for 
accounts is not therefore entitled to any interest 
on the share of the ptDfits found due to him, from 
the date of the dissolution of the partnership, but 
he is so entitled from the date of the final decree 
passed in his suit for accounts : A I B 1930 P G 
185, BcL on, [P 255 C 1, 2] 

Achhru Barn and Indar Dev Dua for 
Appellant. 

Narotam Singh and H, J, Rustomji 
for Respondents. 

Addison, J.—A partnership was entered 
into between the plaintiff Tara Singh on 
the one side and Teja Singh and Teja 
Singh’s son Sobha Singh on the other 
side. The partnership was fixed from Isfe 
April 1924 to 31st March 1925, the shares 
of the two sides being equal. The present 
suit was instituted by the plaintiff against 
Teja Singh and Sobha Singh on 1st May 
1927 for rendition of the accounts of the 
partnership which had automatically dis¬ 
solved on 31st March 1925. A preliminary 
decree was granted on 8th August 1928. 
Thereafter various Commissioners were 
appointed to go into the accounts. In the 
meantime Teja Singh died and is now 
represented by his widow Mt. Sahib Devi 
and three sens. For various reasons the 
accounts were not settled for a long time 
and at length on 20th March 1935 certain 
arbitrators were appointed to fix what 
was due. They gave their award on 16th 
January 1936. Their finding was^ that 
Rs. 1,544 were due to the plaintiff as 
capital, Rs. 3,256 as profits and Rs. 550 as 
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costs of the litigation up to the date of the 
award. The total of these three sums is 
Es. 5,350. The question of costs after the 
award was left to the Court as well as the 
question of interest. 

The trial Judge allowed the plaintiff his 
costs subsequent to the award. He also 
allowed interest on the sum of Es. 1,544 
at 9 per cent, per annum, but held that 
the defendants were only liable for half 
that amount as their share of the partner¬ 
ship was half. He disallowed interest on 
the sum of Es. 3,256 which represented 
the profits to which the plaintiff was enti¬ 
tled, Against this decision the plaintiff 
has appealed as regards interest. It was 
admitted by the learned couDsel appearing 
for the appellant that he was only entitled 
to half interest at 9 per cent, per annum 
on capital up to 31st March 1925, the date 
of the dissolution of the partnership, but 
he urged that after that date he was enti¬ 
tled to higher interest by way of damages 
from the defendants as they should have 
returned his capital then. He was allowed 
interest at 44 per cent, per annum on 
capital advanced by him up to the date of 
the decree and we see no reason to increase 
that rate. There is no force therefore in 
this part of the appeal. The appellant’s 
counsel however strenuously contended 
that he was entitled to interest on the 
sum of Es. 3,256 which represents his 
share of the profits from 1st April 1925 till 
the date of realization. We are however 
of opinion that he is not entitled to this 
on the authority of 58 Cal 208.^ There, a 
decree was given which allowed interest 
from the date of the plaint. The defen¬ 
dants appealed to His Majesty in Council 
against that part of the order while the 
plaintiffs appealed by way of cross-appeal 
against the disallowance of interest on the 
amounts overdrawn by the defendants. 

As regards the cross-appeal, their Lord- 
ships remarked that no case was made out 
or even alleged against the defendants 
which should justify a departure from the 
ordinary rule that a partner was not 
charged with interest in respect of over- 
drawings. This has no connexion with 
the present case. As regards the appeal 
of the defendants however, which was 
against the allowance of interest from the 
date of the plaint, their Lordships re¬ 
marked that they were unable to accept 

1, Suleman v. Abdul Latif, AIR 1930 P 0 185 
=124 I C 891=67 I A 245=24 SLR 328= 
68 Cal 208 (P C). 


the correctness of the view that interest, 
should be allowed to the plaintiffs from 
the date of the plaint. They said that 
this was not an action to recover a debt of 
which it could be said that it was due ^ at 
the date of the plaint. It was an action 
to dissolve and wind up the affairs of a 
partnership, and until the accounts had 
been taken it was impossible to say what, 
if anything, was due from any paitner to 
his co-partner. In their opinion, therefore, 
interest should only be allowed to the 
plaintifi's from the date of the final decree. 
This applies fully to the present case. It 
follows that the plaintiff was only entitledj 
to interest from the date of the final; 
decree, but as the sum found due was paid' 
within a month or two of the final decree' 
we see no reason to accept the appeal to 
the extent of allowing interest for a month 
or two. 

We therefore dismiss this appeal but 
make no order as to costs here. 

K.B./a.l. Appeal dismissed. 


A. I. R. 1937 Lahore 2S5 

Jai Lal, J. 

Eem Baj —Decree-holder—Appellant. 

V. 

Asa Bam and others, Judgment-debtors 
and another, Garnishee —Respondents. 

Execution First Appeal No. 201 of 1936, 
Decided on 25th November 1936, from 
order of Sub-Judge, First Class, Dera 
Ghazi Khan, D/- 18th March 1936. 

Civil P. C. (1908), O. 21, R. 46 — Decree- 
holder attaching on 19th February 1933 
judgment-debtor A’s debt due fromP, before 
debt is barred—Executing Court investigat¬ 
ing A’s claim against B under O. 21, R. 63 (A), 
Civil P. C., in September or October 1933 — 
A’s right to debt from B barred on 4th July 
1934—Final order in investigation passed in 
March 1936 — Decree-holder’s right to 
recover debt from B is not barred as cru¬ 
cial date is date of attachment of A's debt or 
date when Court ordered investigation under 
O. 21, R. 63 (A)—Every subsequent order 
relates back to either of those dates—Pro¬ 
longation of proceedings is immaterial. 

In execution a decree-holder attached on 
19th February 1933 a debt due to A, judgment- 
debtor ftom'R,(the garnishee before the right of A 
to sue for his debt from B had become barred. 
The Court proceeded to investigate the claim of A 
against B in September or October 1933 under 
0. 21, R. 63 (A) when also the debt due to A was 
not barred. The investigation proceedings conti¬ 
nued till 1936 and a final order was passed in 
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March 1936, when the right of A for debt against 
B had become barred on Ith July 1934 apart from 
proceedings under 0. 21, R. 63 (A). The execut¬ 
ing Court refused to order the garnishee B to pay 
the amount in March 1936 : 

Held : that the crucial date in such cases was 
either the date of attachment, which gave a right 
to the attaching decree-holder to claim an order 
against the garnishee/i for payment, or in any 
case the date when the Court decided to investi* 
gate the claim of the judgment-debtor A against 
B, Any order, which might subsequently be 
passed must relate back to the date of attachment 
or to the date when the Court decided to investi* 
gate the claim. Prolongation of proceedings 
was not material for purposes of limitation. 
Attachment having taken place on 19th February 
1933, before Hie debt had become barred and the 
Court having started investigation under O. 21, 
R. 63 (A) in September or October 1933, proceed¬ 
ings about order of payment of debt were insti¬ 
tuted at the latest in September or October and 
hence it was competent to the Court to order the 
garnishee to pay the amount in spite of the expiry 
of limitation after attachment or at any rate during 
investigation under 0. 21, R. 63 (A). [P 256 G 2] 

Mukand Lai Puri — for Appellant. 

Shambu Lai Puri — for Respondent 
(Garnishee). 

Judgment.—The appellant Bhai Hem 
Raj obtained a money decree against Asa 
Ram for a comparatively big amount, and 
in execution of this decree he attached 
some debts alleged to be due to his 
judgment-debtor. One of the debts so 
attached was said to be due from Dewa 
Ram, respondent. The application for 
attachment of this debt was made on 
lOfch February 1933, the order of attach¬ 
ment was made on 27th February 1933 
and it was served upon Dewa Ram on 8th 
June 1933. Some time in the month of 
September or October 1933 the Court 
decided to proceed with the investigation 
of the claim of Asa Ram against the gar¬ 
nishee Dewa Ram. These proceedings 
continued till the commencement of 1936. 
Evidence was recorded in February 1936 
and on 18th March 1936 the final order 
was passed. On the dates when the pro¬ 
ceedings were held in the beginning of 
1936, the right of Asa Ram to sue for the 
recovery of the debt from Dewa Ram had 
become barred by time, if time is com¬ 
puted normally from the date on which 
the debt was payable to Asa Ram. Asa 
Ram’s right to recover the debt apart 
from the proceedings under 0. 21, R. 63 (A), 
Civil P. C., became barred by time on 4th 
July 1934, The executing Court, there¬ 
fore, held on 18th March 1936 that 
‘limitation is not checked by attachment’ 
and consequently he refused to order the 
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garnishee to pay the amount. The decree, 
holder has appealed against this order. 

The matter is not free from difi&culty, 
but after careful consideration I am of 
opinion that the attachment having taken 
place before the expiry of the period of 
limitation and the Court having started 
investigation into the claim of the judg. 
ment-debtor under 0. 21, R. 63 (A), ife 
must be assumed that the proceedings 
about an order of payment under 0. 21, 
R. 63 (A) were instituted in the executing 
Court at the latest in September or Octo¬ 
ber 1933 when admittedly the debt due to 
the judgment-debtor had not become 
barred by time. The crucial date in such 
cases is either the date of attachment, 
which gives a right to the attaching 
decree-holder to claim an order against 
the garnishee for payment or in any case 
the date when the Court decides to 
investigate the claim of the judgment- 
debtor against the garnishee. Any order, 
therefore, which may subsequently be 
passed must relate back to the date of 
attachment or to the date when the Court 
decided to investigate the claim. The pro¬ 
longation of the proceedings is, in my 
opinion, immaterial for the present pur¬ 
pose. This is the only point that was 
urged before me. No other point was 
raised by counsel on either side. I must, 
therefore, assume that the Court properly 
proceeded to hold an investigation under 
0. 21, R. 63 (A) and in pursuance of those 
proceedings it was competent to make an 
order against the garnishee to pay the 
amount in Court and that the parties 
aggrieved from such an order are entitled 
to appeal. On this assumption, in my 
opinion, this appeal must succeed because 
the expiry of the limitation after attach¬ 
ment or at any rate, during investigation 
under 0. 21, R. 63 (A) does not preventi 
the Court from passing an order for pay-j 
ment. 

I, therefore, accept this appeal, set 
aside the order of the executing Court and 
direct it to order the garnishee to pay the 
debt due from him to the judgment-debtor 
Asa Ram in Court under 0. 21, R. 63 (A), 
Civil P. C. There will be no order as to 
the costs of these proceedings on account 
of the difiScult question of law involved. 

v.b.b./d.s. Appeal accepted. 
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Jai Lal, J, 

Fazal Din and another — Plaintiffs 
Appellants. 

V. 

Charan Das and others —Defendants 
Respondents. 

Second Appeal No. 1737 of 1935,Decided 
on 27th November 1936, from decree of 
Senior Sub-Judge, Gurdaspur, D/- 6th June 

1935. 

(a) Custom (Punjab)— Succession-Land m 
Pathankot tahsil—Owner of land dying with¬ 
out any heirs—Village community has pre¬ 
ferential claim of succession to land. 

According to the custom prevailing in the 
Pathankot tahsil as stated in the Riwaj-i-am of 
1911-12, when an owner of land dies intestate 
and without any heirs, the village community 
has a nreferential claim of succession to the land. 
^ [P 257 0 2] 

(b) Riwaj-i*am — Later riwaj i-am carries 
more weight than previous one. 

The later riwaj-i-am must carry more weight 
than the previous one on the ground that origi¬ 
nally a statement of custom in the riwaj-i-am is 
enforceable only during the currency of the settle¬ 
ment. ^ 

(c) Record of Rights — Evidentiary value— 
Entry of certain person as owner raises pre¬ 
sumption of ownership of such person—Pre¬ 
sumption is rebuttable. 

Where a certain person has been entered in the 
revenue records as owner of certain land, there 
arises a presumption of ownership of such land in 
his favour but such presumption is rebuttable at 
the instance of those who contest his ownership. 

[P 258 C 1] 

Mehr Ghand Mahajan —for Appellants. 

Chiranjiva Lai Aggarwal —for Respon¬ 
dents 1 and 3. 

Judgment,—The land in dispute origi. 
nally belonged to one Hussain Bakhsh 
who was assumed to have died childless 
and without any legal heirs. His land was 
mutated, half in favour of the Crown on 
account of escheat, and half in favour of 
the appellant, who is a member of the 
proprietary body in the village in which 
the land is situated. Hussain Bakhsh 
during his lifetime had mortgaged the 
land with possession to the respondent. 
After the mutation in his favour the appel- 
iant instituted a suit for redemption of 
half the land on payment of half the 
mortgage money. This suit was contested 
on the ground that the appellant was not 
an owner of the land and the mutation of 
half the land in his favour was opposed to 
oustom. The learned Senior Subordinate 
Judge has held that the appellant is not 
1937 L/33 & 34 


entitled to redeem the land because he is 
not the owner thereof, but has granted a 
certificate under S. 41, Punjab Courts Act, 
to enable the appellant to appeal to this 
Court. The question depends merely on 
the statement of custom in the riwaj-i-am. 
Answer to Question 31 in the riwaj-i-am of 
1911-12 is quite clear on the point. The 
question was ; 

Enumerate in the order of their succession the 
persons entitled to the estate of a man who dies 
intestate, leaving no relations. 

The reply was : 

All the tribes of the Shakargarh tahsil state 
that in the absence of all relations including 
daughters and sisters and their descendants the 
land should be recorded as Government property. 
Those of the Pathankot tahsil state that the 
village community has a preferential claim. Those 
of the other tahsils state that the contingency of 
a man having no collaterals in his own village or 
any other is inconceivable. 

The land in dispute is situate in the 
Pathankot tahsil. It is therefore clear 
that according to the custom in that tahsil 
as recorded in answer to Question 31 the 
village community-has a preferential claim 
and it is on this ground that the present 
appellant claims a right to redeem the 
respondent’s land. On behalf of the res¬ 
pondent reference is made to answer to 
Question 31 in the previous riwaj-i-am of 
1893. According to that the custom was 
that the property of an intestate leaving 
no relations is to devolve to Government 
excepting in Batala where the village 
community has got a preferential claim 
and that only if the deceased was a mem- 
ber of the same community. The learned 
Judge below has preferred the statement 
of custom in the riwaj-i-am of 1893 to 
that in the riwaj-i-am of 1911-12 on the 
ground that the later riwaj-i-am was not 
so carefully prepared. I see no justification 
for this remark. On the other hand, if the 
answer to Question 31 is to constitute a 
guide in this respect the later riwaj-i-am 
is more detailed. But the learned counsel 
says that this riwaj-i-am does not make 
any distinction when the deceased was a 
member of the same community as the 
claimant. This, in my opinion, does not 
make the answer given in the riwaj-i-am 
of 1911-12 indefinite. The latest authority 
of this Court is that the later riwaj-i-am 
must carry more weight than the previous 
one and this is on the ground that origi¬ 
nally a statement of custom in the riwaj-i- 
am is enforceable only during the currency 
of the settlement. 
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A further ground on which the appel¬ 
lants' claim can he sustained is that in the 
revenue records he is entered as the owner 
of the land which he seeks to redeem and 
there is a presumption of ownership in bis 
favour, which has to be rebutted by the 
respondent, who has failed to do so. It is 
noticeable that the Government has made 
DO claim to the proprietorship of the land 
in suit, and the plea of the respondent is 
that the Government is the owner of the 
land and not the appellant. I bold there¬ 
fore that the custom relied upon by the 
appellant has been proved and, accepting 
this appeal, I decree the suit with costs 
throughout. 

Three months for redemption from 5th 
November 1936. 

k.b./a.L. Appeal allowed. 
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Tek Chand, J. 

Muq}iIi ~—Defendant Appellant. 

V. 

Ladha Mai and others, Plaintiffs and 
another, Defendant—Respondents. 

Second Appeal No. 793 of 1936. Decided 
on 21st December 1936. from decree of 
Dist. Judge, Gujranwala, D/- 30th March 

1936. ^ ^ 

Punjab Tenancy Act {16 of 1887), Ss. 50 
and 77 (3)(g)- Landlord, in case of co-sharer 

landlords, means co-sharer 

tiveiy—Possession of lend forcibly 

some of the co-sharer landlords — Suit by 

occupancy tenant to recover possession more 

than one year after dispossession— buit is 

governed not by S. 50 but by Limitation Act 

—Jurisdiction of civil Court is not barred, 

SectioDB 77 (3) (g) and 50 relate to suits bet¬ 
ween the landlord and tenant and in cases where 
the land is owned by a number of persons jointly, 
landlord in these seotions means all the co owners 
collectively. 258 C 2] 

Where some of the co-sbarer landlords took 
forcible possession of the land in possession of the 
occupancy tenants, and it was not shown that 
the possession was taken on behalf of all the 
co-sbarer landlords, and the occupancy tenant 
brought a suit for the recovery of possession more 
than one year after dispossession : 

Eeld : that S. 50 was inapplicable as in taking 
forcible possession all the co-tharer landlords did 
not act collectively. The suit was governed by the 
Limitation Act and was not barred. The jurisdic¬ 
tion of the civil Court was also not barred : A J R 
1928 Lah 895, Fo/1.; 11 P R 1886; 16 P R 1887 
and 3 P R 1889, Bef. IP 259 0 1] 

Amar Nath C^iona—for Appellant. 

Qabul Chand for M. L. Pwri—for Res¬ 
pondents (Plaintiffs). 
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Judgment.—The land in dispute was 
owned jointly by 15 persons, under whom 
the plaintiffs b61d it as occupancy tenants. 
Some years ago the land became the sub¬ 
ject of river action, and was submerged. 
Up to the date of submersion the plain¬ 
tiffs were admittedly in possession as 
occupancy tenants. The land re-appeared 
about three years before the institution 
of the suits, when the defendants, who are 
only two out of the 16 persons jointly 
owning the land, took forcible possession 
of it. The present suit was instituted by 
the occupancy tenants in the civil Court 
for possession of the land. The defendants 
pleaded that the civil Court had no juris¬ 
diction to entertain the suit as laid down 
in 8. 77 (3) (g), Punjab Tenancy Act, and 
that the suit was barred by time under 
S 50 of the Act having been instituted 
more than one year from the date of dis¬ 
possession. The trial Judge found against 
the defendants on both the points and 
decreed the suit. On appeal before the 
District Judge the question of limitation 
was the only question raised. The learned 
Judge held that S. 50 was inapplicable as 
all the co-sharer landlords had not acted 
collectively and the defendants had not 
taken possession on behalf of the other 
co-owners. He accordingly held that bh& 
dispossession of the plaintiffs was not by 
‘the landlord’ and therefore 8. 50 could 
not apply. He held, that the case was 
governed by the ordinary law of limitation 
under which the plaintiffs bad 12 years 
from the date of the re-appearance, of the 
land to sue for recovery of possession. 

_ ^ 

The defendants have come in second 
appeal and on their behalf both the pleas 
of jurisdiction and limitation have been 
urged again before me. After hearing 
counsel I see no force in these contentions. 
It is well established that 8. 77 (3) (g) and 
8. 50, Punjab Tenancy Act. relate to suits 
between the ‘landlord’ and tenant* and 
in oases where the land is owned by a' 
number of persons jointly, ‘landlord* in' 
these seotions means all the co-ownersj' 
collectively. In the present case the 
defendants are co-sharers to the extent ot 
2/15tb8 of the land, and it is not alleged 
nor shown that they took possession on 
behalf of all the landlords. The latest 
ruling of this Court is A I R 1928 Lah 
895' in which this view was taken. The 

1. Diwan Singh v. Ralla, A 1B 1928 L&h 896^ 
1101 0 638. 


MUGHLi V. Ladha Mal (Tek Chand. J.) 


1937 


(Fibm) Sheikh Mohammad v. Abdul Majid (Tek Chand, J.) Lahore 259 


earlier rulioga bearing on the point are 

11 P R 1886,2 le p 10373 3 p 

1889.* I hold therefore that the jurisdic¬ 
tion of the civil Courts is not barred, 
nor is S. 50 applicable. The case is gov¬ 
erned by the Indian Limitation Act under 
■which it is well within time. The appeal 
fails and is dismissed with costs. 

B.D /d.s. Appeal dismissed. 

2. Baishno Das v.Rupchand, (1886) 11 PR 1886. 

3. Ghasita v. Karam Shah, (i887) 16 P R 1887. 

4. Mian Singh v. Fatha, (1889) 3 P R 1889. 
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Tek Chand and Dalip Singh, JJ. 

Firm Sheikh Mohammad IsmailMaula 
Bakhsh —Plaintiffs—Appellants. 

V. 

Mian Abdul Majid Khan and another 
—Defendants—Respondents. 

Second Appeal No. 2083 of 1934, Decided 
on 14th July 1936, from decree of Addl. 
Dist. Judge, Lyallpur, D/- 30th August 
1934. 

^ (a) Negotiable Instruments Act (1881), 

S. 76 (d)—S. 76 (d) applies only to bills of 
exchange and cheques and not to promissory 
notes — “Maker” is used in general sense 
as applying to promissory notes, negotiable 
instruments and cheques—“Drawer” is used 
in restricted sense as applying to bills of ex* 
change and cheques only. 

Throughout the Act, a clear distinction has 
been made between the words “maker” and 
“drawer”, the former word being used in a more 
general sense as applying to promissory notes, 
negotiable instruments and cheques, while the 
word “drawer” is restricted to bills of exchange 
or cheques only, and is nowhere used in connec¬ 
tion with promissory notes. Therefore the opera* 
tion of Cl. (d) of 8.76 is limited to bills of exchange 
and cheques only and does not extend to promis* 
sory notes: AIR 1925 Sind 241, Disting.; AIR 
1935 hah 153, Dissent. [P 260 0 2; P 261 C 1] 

^ ^ (b) Promissory Note — Presentation— 
Necessary when promissory note is payable 
on demand at a “specified place”. 

In view of the provisions of Ss. 64 and 69, 
Negotiable Instruments Act, 1881, presentment is 
necessary to charge the maker of a promissory 
note payable on demand, only if the note is pay¬ 
able at a specified place. [P 262 C 1] 

❖ ^ (c) Negotiable Instruments Act (1881), 
Ss. 64 and 69 —Specific place includes city, 
town or village —Presentation of promissory 
note necessary if maker has residence or 
place of business in specified city, town or 
village—Otherwise mere possession of note is 
sufficient. 

A city, town or village at large, may be taken 
to be a specified place within the meaning of 


Ss. 64 and 69, Negotiable Instruments Act, but 
its presentment is only necessary, or indeed rea¬ 
sonably possible, if the maker has his residence 
or place of business there. In the absence of such 
residence or place of business the mere possession 
of the promissory note by the promissee in the 
city, town or village mentioned would be suffi* 
cient : Hardy v. Woodroofe, {1813) 2 Starkie 
319; AIR 1935 Lah 623 and A I R 1935 Pesh 
132, Considered. [P 263 0 1, 2] 

Jagan Nath Aggarwal and Asa Ram 
Aggar^oal—iox Appellants. 

S. Sewa Ram Singh —for Respondents. 

Tek Chand, J.—On 19th July 1930 
Abdul Majid Khan, defendant 1, and his 
wife, Mt. Umrao Begum, defeodaut 2, 
executed a promissory note in favour of 
Durga Das Tangri, defendant 3, for Rupees 
4,000 bearing interest at Re. 18 0 per 
cent per mensem. The promissory note 
was payable on demand at Lyallpur. On 
8th October 1931 Durga Das, defendant 3, 
assigned the promissory note to the plain¬ 
tiff firm Mohd. Ismail Moula Bakhsh. 
On the same day the plaintiff sent a 
notice of demand by post, which was 
received by defendant 1 on the following 
day. The defendant having failed to pay, 
the plaintiff instituted a suit for recovery 
of Rs. 4,894, made of Rs. 4,000 priocipal 
and Rs. 894 interest, and also asked for 
future interest at the stipulated rate from 
the date of institution of the suit till 
realization. In her written statement, 
Mt. Umrao Begum, defendant 2, admitted 
the execution of the promissory note and 
receipt of consideration, hut pleaded that 
the money had remained in possession of 
her husband, Abdul Majid Khan, who had 
spent it according to his own choice and, 
therefore, he alone was liable. Abdul 
Majid Khan admitted having signed the 
promissory note but stated that he did so 
merely as a witness to identify defendant 2, 
who was the only executant of the docu¬ 
ment. He further pleaded that the promis. 
sory note was without consideration. He 
denied the factum and validity of the 
assignment by Durga Das, defendant 3, in 
favour of the plaintiff. Lastly he pleaded 
that there had been no presentment of 
the promissory note and, therefore, the 
plaintiff was not entitled to sue thereon. 

The trial Judge found that the promis¬ 
sory note had been duly executed by both 
the defendants jointly, that consideration 
had passed, and that the assignment by 
defendant 3 in favour of the plaintiff was 
valid. He found that the plaintiff s allega- 
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tion that the promissory note had been 
duly presented to defendant 1 at Lyallpur 
on 8th October 1931 was unproved. He 
held, however, that presentment was not 
necessary in view of the provisions of 
S. 76 (d), Negotiable Instruments Act, as 
the defendants did not suffer any damage 
for want of such presentment, defendant 1 
having admitted in the witness-box that 
even if the promissory note had been pre¬ 
sented to him, he would not have paid the 
amount due, as he had not received any 
consideration for it. In support of this 
conclusion, the learned Subordinate Judge 

referred to A I E 1925 Sind 241.^ In the 
result he passed a decree for Es. 4,894 
against both the defendants with future 
interest at the stipulated rate from the 
date of the institution of the suit till reali¬ 
zation. In view of his finding that the 
plaintiff’s evidence as to the actual pre¬ 
sentment of the promissory note was un¬ 
satisfactory, he allowed him one-half of 
the costs of the suit. Mt. IJmrao Begum, 
defendant 2, submitted to the decree and 
did not go in appeal. Abdul Majid Khan 
appealed to the Additional District Judge, 
who upheld the findings of the trial Court 
as to the execution of the promissory note 
by both the defendants and the passing of 
the consideration. He also agreed with 
the trial Court in holding that actual 
presentment of the promissory note had 
not been proved. He, however, held that 
S. 76 (d), on which the learned Subordi¬ 
nate Judge had relied, was inapplicable as 
it referred to the “drawer” of a bill of 
exchange and not the maker of a pro¬ 
missory note. 

He further held that under S. 64, Nego- 
tiable Instruments Act, presentment of 
the promissory note was necessary ^^as it 
was payable at a “specified place”, and 
as this had not been done he accepted the 
appeal, and setting aside the decree of the 
Subordinate Judge, so far as defendant 1 
was concerned, dismissed the suit against 
him. It was noted in the decree of the 
■Additional District Judge, that the de¬ 
cree of the trial Court stood against 
defendant 2 who had not appealed. 

The plaintiff has come in second appeal 
and on his behalf, the judgment of the 
learned Additional District Judge has been 
assailed substantially on three grounds. 
It has been argued: (a) that the note in 

1. Bhawanji Narsi v. Assan Pitambardas, AIR 
1925 Sind 241=^86 I 0 357=19 S L R 12. 
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dispute was not payable at a “specified 
place,” and, therefore, under the excep¬ 
tion to S. 64, its presentment to the maker 
was not necessary: (b) that defendant I 
having denied consideration, presentment 
was unnecessary under S. 76 (d): (c) that 
in any event, the executants not having a 
fixed abode or place of business in the 
town of Lyallpur, all that was required of 
the creditor was to have the promissory 
note in his possession at Lyallpur at any 
time that the makers, or either of them, 
called to make payment, and as the note 
remained with Durga Das and, subsequent 
to its assignment, with the plaintiff, till 
the institution of the suit, the require¬ 
ments of the law were fulfilled, and all 
other issues having been found in favour 
of the plaintiff, his suit should have been 
decreed. I shall first deal with the second 
point, as the first and third points are 
inter-connected and it will be convenient 
to consider them together. Cl. (d) of S. 76 
holds presentment unnecessary 
as against the drawer, if the drawer could not 
suffer damage for the want of such presentment. 

Now S. 7, Negotiable Instruments Act, 
defines “drawer” as the maker of a bill of 
exchange or cheque. Obviously this defi¬ 
nition must be followed in construing the 
various provisions of the Act, unless there 
is anything in the context to the contrary. 
Throughout the Act, a clear distinction 
appears to have been made between 
“maker” and “drawer”, the former word 
being used in a more general sense as 
applying to promissory notes, negotiable 
instruments and cheques, while the word 
“drawer” is restricted to bills of exchange 
or cheques only, and is nowhere used in 
connexion with promissory notes. This 
will become clear from a reference to 
Ss. 26 (1) and (2). 30, 32, 37. 43, 44, 51, 
69, 70. 118, 134 and 136 of the^ Act. In 
all these sections “drawer” or “drawee” 
has always been used in connexion with 
bills of exchange and cheques, and maker 
is used either generally for all kinds of 
negotiable instruments, or with special 
reference to promissory notes in contra¬ 
distinction to bills of exchange and cheques. 
It is significant that in Cl. (a) of S. 76 
itself, the words "maker, drawee or accep¬ 
tor” are used, but in Cl. (d) the word 
“drawer” only is mentioned. This clearly 
shows that the Legislature did not intend 
to use “drawer” and ' maker” as synony¬ 
mous terms. It follows, therefore, that 
the intention was to limit the operation 
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of Cl. (d) to bills of exchange and cheques 
only and not to extend it to promissory 
inotes. The learned Subordinate Judge 
has referred to A I R 1925 Sind 241^ but 
in that case the instrument, which was 
the subject of dispute, was a bill of 
exchange and was clearly covered by 
Cl. (d) of S. 76. That case, therefore, is no 
authority for the proposition that Cl. (d) 
applies to promissory notes also. The 
learned Subordinate Judge has observed 
that the same principle should apply to 
promissory notes, but in considering the 
plain words of a statute, it is not permis¬ 
sible to extend its operation on this ground 
to instruments which appear to have been 
excluded specifically from its terms. 

Mr. Jagannath has drawn our atten¬ 
tion to a Single Bench decision of this 
Court reported as A I R 1935 Lah 153’' 

which certainly supports his contention. 

In that case, it was held by Abdul 
Rashid, J., that the definition of “drawer" 
in S. 7 was not exhaustive and that the 
“maker" of a promissory note could also 
be called a “drawer" and consequently no 
presentment was necessary if the maker 
of the promissory note could not suffer 
damage for want of such presentment. 
No reasons are given for this conclusion, 
and the only authority cited by the 
learned Judge is a remark in Chalmers’ 
Bills of Exchange, Edn. 10, p. 325. This 

remark, however, appears in that book in 
quite a different context. In the com¬ 
mentary on S. 88, (English) Bills of Ex¬ 
change Act, relating to the liability of the 
maker of a promissory note, the learned 
author says: 

The maker of a promissory note is the principal 
debtor in the instrument. The maker is some- 
times called the drawer, but the primary and 
absolute liability of the maker of a note must be 
distinguished from the secondary and conditional 
liability of the drawer of a bill of exchange. 

The author then cites the case of (1836) 
6 N & M 723^ where it was held that the 
endorser of a promissory note does not 
stand in the situation of maker relatively 
to the endorsee. It will be seen that the 
quotation from Chalmers' book has no 
bearing on the question of the present¬ 
ment of promissory notes, and is no 
authority for the proposition for which it 
was cited. It may be that in some old 

2. Shiv Hath v« Bishambar Das, AIR 1935 
Lah 163=1936 Or 0 239=152 I 0 1006=36 
Cr L J 217=37 P L R 31. 

8. Gwinnell v. Herbert, (1836) 6 N & M 728=5 
A & E 436=2 H & W 194=5 L J K B 250. 


English cases the words maker" and 
“drawer" were used indiscriminately, but 
with all respect I think that this cannot 
justify our extending the plain meaning 
of the word “drawer" as defined in a ■ 
Statute of the Indian Legislature. I would 
therefore, respectfully dissent from the 
conclusion of the learned Judge in the 
case cited and hold that S. 76 (d) is in¬ 
applicable to cases of promissory notes. 
Agreeing with the learned Additional Dis- 
trict Judge on this point, I overrule this 
contention of the appellant’s learned 
counsel. Before considering the first and 
third questions raised on behalf of the 
appellant it is necessary to state a few_ 
facts which are no longer in dispute. As 
already mentioned the promissory note 
expressly stated that the amount borrowed 

shall be paid on demand with interest at the 
rate of Rs. 1-8*0 per cent per mensem to the said 
Lala Durga Das Tangri, or order, at “Lyallpur”. 

It is admitted that both the execu¬ 
tants, Abdul Majid Khan and Mt. Umrao 
Begum have their permanent residence in 
Kapurthala. Abdul Majid Khan owns 
some squares of land in the Lyallpur dis¬ 
trict, but he has no property in the town 
of Lyallpur, nor has he any fixed abode 
or place of business there. He has deposed 
that he and his wife were at the house of 
Chaudhri Mohammad Din, Secretary Dis¬ 
trict Board, at the time of the execution 
of the promissory note. He also admitted 
that he was not at Lyallpur on 8th Octo¬ 
ber 1931 but arrived there by chance on 
the morning of the 9th of October when 
the notice of demand sent by post by the 
plaintiff was delivered to him at the house 
of his sister. The provisions of the law 
bearing on the point are contained in 
S. 64 and S. 69, Negotiable Instruments 
Act. These sections are not very happily 
drafted or arranged and some confusion 
has arisen owing to the fact that the 
“Exception" to S. 64 is really not an 
exception to the rule enunciated in the 
main part of that section. It is an inde¬ 
pendent provision, which might well have 
been enacted as a separate section. The 
first part of S. 64 contains the general 
rule that; 

Promissory notes .... must be presented for 
payment to the maker .... by or on behalf of 
the holder as hereinafter provided. 

Section 69 provides that a 

promissory note .... made payable at a specified 
place must, in order to charge the maker.... 
thereof, be presented for payment at that place. 

The exception to S. 64 lays down that: 
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Where a promissory note is payable on demand 
and is not payable at a specified place, no present- 
moat is necessary in order to charge the maker 
thereof. 

From these provisions it is clear that 
in order to charge the maker of a promis¬ 
sory note payable on demand, presentment 
is necessary only if the note is payable at 
a “specibed place”. The question for 
determination is what is the meaning of a 
“note payable at a speciBed place”? Does 
it mean a note payable at a certain pre¬ 
mises, like a house, shop, office, business- 
place or other building, so particularized 
that the promisee can know where to pre¬ 
sent it ? Or does it include in its purview 
instruments, in which the place of pay¬ 
ment is not so particularized, but which is 
merely described as payable at a town at 
lar^e, of whatever size, where it may or 
may not be possible for the promisee, after 
reasonable search, to find the maker ? 
Unfortunately the Negotiable Instruments 
Act does not contain any definition of the 
expression ' specified place,” and there is 
a singular dearth of authority bearing on 
the point both in India and England. The 
corresponding provision in England, on 
which the Indian Act is largely based, is 
in S. 45 (4), Bill of Exchange Act, 1882 
(45 k 46 Viet., 0. 67), but that Act also is 
silent on the point. Nor do the well- 
known text books on the Bills of Exchange 
or the Law Merchant afford any assistance. 
In the English language the word “place” 
appears to have different meanings, 
according to the context, two of which are 
(l) a village, town or city and (2) a build¬ 
ing or part of a building {see Murray's 
New English Dictionary, Vol. 7, p. 926 
and Webster's Dictionary, p. 1646). The 
only English reported case which we have 
been able to find is (1818) 2 Starkie 319,^ 
where one of the pronotes in dispute was 
payable at Guildford (which, I understand, 
is a town of some size) there being no 
specification of any particular premises. 
It was assumed that the note was payable 
at a specified place and its presentment 
was necessary, but in view of the fact that 
the maker was not actually residing at 
Guildford at the due date, but was in 
London, and the promisee had made 
enquiries from two principal banking 
bouses at Guildford who had stated that 
the maker had no account with them, it 
was held in a very brief judgment that 

4. Hardy v. Woodroofo, (1818) 2 Starkie 319= 
20 R R 689. 


actual presentment to him was not neoes. 
sary. 

In India the question has been oonsi. 
dered at some length by Beckett, J., in 
a Single Bench case reported in A I R 
1935 Lah 623.® There the promissory 
note was payable at Sialkot and it was 
found that neither the maker nor the pro¬ 
misee were residing therein. The lower 
Courts had held that Sialkot was a “speci¬ 
fied place” within the meaning of S. 69 of 
the Act, and as there had been no present¬ 
ment in the ordinary sense of the term, 
they had dismissed the suit. On second 
appeal the learned Judge held, however, 
that a large town of the size of Sialkot 
could not be called a 

specified place for payment, any more than it 
would be possible to hold that British India was 
a specified place if the note had been made pay¬ 
able in British India. 

He proceeded to observe that: 

If there is to be presentment in the ordinary 
sense of the word, there must be some quite defi¬ 
nite place where the holder of the note can attend 
with a reasonable chance of finding the maker of 
the note. In other words, the place specified for 
payment must be equivalent to what would be 
called in ordinary language an “address”, which 
would enable the maker to be found by the exer¬ 
cise of reasonable diligence provided that the 
holder himself chooses to attend at the place 
named for payment. 

The learned Judge then went on to say: 

Whether the place named for payment in a 
negotiable instrument constitutes a specified place 
for this purpose must be a question to be decided 
according to the circumstances of each case. If 
the maker of the pronote has an ordinary place of 
business known to the parties concerned, the 
mere entry of the town in which it is situated 
may provide a sufficient address but if the town is 
large and there are no other means of ascertain¬ 
ing where the maker is to be found, then there is 
no place at which the holder can be expected to 
attend for the purpose of presenting the note for 
payment. 

Applying these rules to the facts of the 
case before him, the learned Judge held 
that presentment was not necessary. In 
AIR 1935 Pesh 132,® a note payable 'in 
Peshawar’ was held to be payable at a 
specified place, and its non.presentment 
there was considered to be fatal to the 
maintainability of the suit by the promisee 
for recovery of the amount from the 
maker. There is no discussion of the point 
in the judgment and it seems to have been 
taken for granted that a big town like 

5. Mebr Bakhsh v. Hari Ohand, AIR 1935 Lah 
623 = 160 I 0 636. 

6. Shor Mahomed Khan Zamanuddin Khan v. 

Mian Haji Ahmad Gul Abdul Azia, AIR 1936 
Pesh 132=158 I 0 89. 
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Peshawar was a specifiei place. It; is nofc 
olear from the report whether the maker 
resided, or had a place of busiaess, ia 
Peshawar. The only other Indian case, 
which I have been able to 6nd, is 38 Bom 
L R 395.^ There the promissory note in 
question contained the following provi. 
sion : “Money to bo payable at Poona, 
Bombay or elsewhere”. Blackwell, Offg. 
O.J. observed that the expression specified 
place” in S. 69 meant 

a place so particularised that the promisee can 
know where he must present the promissory note 
for payment. 

He then proceeded to hold that t 

The words of the promissory note do not, in my 
opinion, fall within the section at all. It is true 
that the promissory note provides that it is pay¬ 
able at Bombay or Poona, and of course the pro¬ 
missory note could have been presented at Bombay 
or Poona; but the promissory note is nob payable 
only at Bombay or Poona, being payable ‘else¬ 
where*, that is at a place not specified and it does 
not make it incumbent upon the promisee to pre¬ 
sent it at any specified place. 

He accordingly held that the case fell 
within the exception to S. 64 and present¬ 
ment was not necessary. In America, 
where the provisions relating to present, 
ment as contained in the negotiable 
instrument laws of most States are iden¬ 
tical with those of the Indian Act, there 
appears to be considerable judicial autho. 
rity on the point, which is summarized in 
the following words in Corpus Juris, Vol. 8, 
p. 553, para. 768 : 

Where a bill or note merely designates a par¬ 
ticular city at large as the place of paycnent, 
without Q iming any particular place therein, the 
paper should be preseoted in such city at the 
residence or place of business of the maker if he 
has any, or upon him personally if be can be 
found, bub if he has no residence or place of busi¬ 
ness there and is not found after the exercise of 
reasonable diligence having the paper in such city 
on the day it becomes due is a sufficient present¬ 
ment. 

See also to the same effect Chancellor 
Kent's Commentaries on American Law 
Vol. 3, p 129. With the utmost deference, 

I venture to think that the above para¬ 
graph contains an accurate exposition of 
the law It follows that a city, town or 
.village at large, may be taken to be a 
specified place within the meaning of 

Ss, 64 and 69, Negotiable Instruments Act. 
but its presentment there would only be 
necessary, or indeed reasonably possible, 
if the maker has his residence or place of 
business there. In the absence of such 

7. Dorabji Nowrosi'i v Jam^hedii Pesioaji, A t R 

1936 Bom 218=163 I 0 300 =38 Bom D R 

395=60 Bom 796. 


residence or place of business the mere 
possession of the promissory note by the 
maker in the city, town or village men. 
tiooed, would be sufficient. In the present 
case, as already stated, the contesting 
defendant did nob reside at Lyallpur, nor 
had he a place of business there, nor waa 
he actually present at Lyallpur on the 
date in question. In these circumstances, 
presentment to him was not necessary, the 
promissory note being admittedly iu the 
possession of the plaintiff at Lyallpur at 
the time. 

As all other points have been decided 
in favour of the plaiutilT, he is entitled to 
a decree for the sum claimed. For the 
foregoing reasons I would accept the 
appeal, set aside the judgment and decree 
of the Additional District Judge and res¬ 
tore that of the trial Court, decreeing the 
plaintiff’s suit against both defendants for 
Rs. 4.894 with future interest at the 
agreed rate from the date of the institu¬ 
tion of the suit till realization. I would 
also give the plaintiff one.half of his costs 
in the trial Court from both the defen¬ 
dants and one.half of bis costs from Abdul 
Majid Khan, defendant 1, alone in the 
District Court and this Court. 

Dalip Singh, J .—I agree. 

K.B./v,v. Appeal allowed. 
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Jai Lal, J. 

Nahi Bakhsh — Judgment.debtor — 
Appellant. 

V. 

Ida, Decree-holder and another^ Judg¬ 
ment-debtor—Respondents. 

Second Appeal No. 610 of 1936, Decided 
on 3rd November 1936, from order of 
Senior Sub-Judge, Sialkot, D/. llbh Febru¬ 
ary 1936. 

^ (a) Practice—Appellate Court — Duty of 
—Appellate Court refusing to consider a 
certain document not before it on record 
but filed in previous execution of same 
decree — Appellate Court is bound to con¬ 
sider such document as it must be deemed 
to be on record. 

A bouse was attached in execution of a money 
decree passed agaiost the estaca of one /. 
the SOD and legal representacive of /, raised aa 
objection that be was the owner of the house. 
The objection was dismissed. In appeal some 
document of mutation which was filed in the pre¬ 
vious execution of the same decree but which was 
not before the Court in the present execution was 
relied upon by N as proving his ownership o£ 


264 Lahore Nabi Bakhsh v. 

the house. The appellate Court declined to look 
into the document as the record of the previous 
execution proceedings was not before the Court 
and dismissed the appeal. On second appeal : 

Held : that the lower appellate Court was not 
justified in refusing to consider the document as 
A’ was entitled to rely on it. It was bound to 
consider it when it was on record in the previous 
execution. [P 264 C 1, 2] 

(b) Appeal—Necessary parly—Auction-pur¬ 
chaser—Objection to attachment by legal 
representative of judgment-debtor dismissed— 
Sale held after dismissal — Stranger auction- 
purchaser is not necessary party to appeal 
from order of dismissal. 

An objection to attachment under S. 47, Civil 
P. C., by the legal representative of the judgment- 
debtor was dismissed and the property was then 
put to sale and purchased by a third person in 
auction-sale. In appeal from the order of dismis¬ 
sal of the objection, the auction-purchaser was not 
added as a respondent: 

Held : that the auction-purchaser was not a 
necessary party to the appeal, as his right came 
into existence after the matter had been decided 
by the trial Court. [P 265 C 1] 

Barkat Alt—for Appellant. 

Khalifa Shuja-ud-Din — for Eespon- 
dent (Decree.holder). 

Judgment.—A money decree was passed 
against the estate of Imam Din. His 
son Nabi Bakhsh was his legal repre¬ 
sentative at the time when the decree 
was passed. In execution of the decree a 
house, which is the house in dispute, was 
attached by the decree.holder and Nabi 
Bakhsh raised an objection that he was 
the owner of the house and not his father 
Imam Din. Evidence w^as led by him in 
support of this objection which was ulti¬ 
mately dismissed. He preferred an appeal 
to the Senior Subordinate Judge who 
affirmed the decision of the executing 
Court and dismissed his appeal. Nabi 
Bakhsh has consequently presented a 
second appeal in this Court. 

It appears from the judgment of the 
Senior Subordinate Judge that reliance 
was placed on behalf of the appellant on 
mutation No. 590 which is in favour of 
the appellant Nabi Bakhsh and is claimed 
to include the house in dispute. The 
Senior Subordinate Judge, however, dec¬ 
lined to look at this document on the 
ground that it was not on the record. 
The document however had been placed 
Ion the record in previous proceedings 
relating to the execution of this decree. 
It may be that at the time when the case 
was argued the record of the previous 
jexecution proceedings was not before 
'either the executing Court or before the 
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Senior Subordinate Judge but if the appel¬ 
lant intended to rely upon a document 
which was already on the record he was 
entitled to do so. In my opinion, there, 
fore, the refusal of the Senior Subordinate 
Judge to consider the effect of mutation 
No. 590 on the present dispute is not 
justified. 

It is then contended by the appellant 
that the Senior Subordinate Judge was 
wrong in not remanding the case for 
recording the replies of the Patwari to 
the interrogatories sent by the appellant. 

It appears that the interrogatories were 
submitted by the appellant during the 
course of the hearing of the objection and 
cross-interrogatories were filed ^ by the 
respondent. But before the replies were 
received the evidence of the parties was 
closed but no reference was made to these 
interrogatories and finally the parties 
proceeded to arguments on the existing 
record and the objection was disallowed 
by the executing Court. In my opinion 
under the circumstances the appellant 
was not entitled to claim a remand in the 
Court of the Senior Subordinate Judge on 
appeal considering that he closed his case 
in spite of the fact that the interrogato¬ 
ries had not been answered by the 
Patwari. The only inference is that at 
that time he did not consider that it was 
necessary to rely on the evidence of the 
Patwari. 

An application has been made in this 
Court by the appellant praying that a 
map of the locality prepared by the 
Patwari at his instance be placed on the 
record and treated as additional evidence 
in this case. In other words the prayer 
is to admit additional evidence in this 
Court. The document which is sought 
now to be produced is not a copy of the 
revenue records. It is a plan especially 
prepared by the Patwari according to the 
instructions of the appellant and probably 
in order to admit it in evidence it would 
be necessary to examine the Patwari to 
have the correctness of the plan proved. 
In my opinion there is no ground made 
out by the appellant for admission of 
additional evidence and I refuse to admit 
the plan in question in evidence at this 
stage. A preliminary objection is raised 
on behalf of the respondent that this 
appeal is not competent because subse¬ 
quent to the decision of the objection by 
the executing Court the property was sold 
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and purchased by some other person. 
That person, however, was not impleaded 
as a respondent in the Senior Subordinate 
Judge’s Court nor has he been impleaded 
as a party to this appeal. It is, there¬ 
fore, contended that this appeal is not 
competent. Proceedings in this case, 
however, have arisen out of the objection 
raised by the judgment-debtor or the legal 
representative of the judgment-debtor 
under S. 47, Civil P. C. In my opinion 
the auction-purchaser under the circum¬ 
stances is not a necessary party to this 
appeal specially because his right came 
into existence after the matter had been 
decided by the trial Court against the 
appellant. I therefore overrule the preli¬ 
minary objection. 

The result of the above discussion of 
this appeal is that in my opinion the 
Senior Subordinate Judge has failed to con. 
sider a document which, it is claimed on 
behalf of the appellant, has an important 
bearing on the decision of the question at 
issue. I of course express no opinion 
whether this contention of the appellant 
is well founded but the document is on 
the record and the learned Senior Sub¬ 
ordinate Judge was bound to consider it. 
Accordingly I remand the case to the 
Senior Subordinate Judge under 0. 41, 
E. 25 with direction to re-hear the appeal 
and submit a finding to this Court after 
taking into account mutation No. 590 
whether the house in dispute has been 
proved to belong to the objector Nabi 
Bakhsh. Eeturn shall be made within 
two months from today and the parties 
will have the usual ten days for objec¬ 
tions. Parties to appear before the 
Senior Subordinate Judge on 3rd December 
1936. 

K.B./a.Ij. Case remanded. 
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Agha Haidae, J. 

Bam Chand — Judgment-debtor—Objec¬ 
tor —Appellant. 

V. 

^ Co-operative Society^ Kharar — Plain¬ 
tiff—Respondent. 

Second Appeal No. 1593 of 1935, Deci¬ 
ded on 10th June 1936, from order of 
Dist. Judge, Hoshiarpnr, D/. 28th June 

1935 . wwuo 

(a) Civil P. C. (1908), S. 60 (c)—Agricul¬ 
turist ““ Proviso to S. 60 is imperative 


Definite decision of Court is necessary that 
judgment-debtor is not agriculturist—Other¬ 
wise property is immune from attachment. 

Tho proviso to 8. 60 of the Code is imperative 
inasmuch as it prohibits the Court from levying 
execution against properties detailed in the seotion 
and the proviso. The provisions of law in S. 60 
being thus stringent, on an objection to attach¬ 
ment under 8. 60 of the Code unless there is a 
definite decision by the Court that either the 
judgment-debtor was not an agriculturist or the 
property did not belong to him and was not 
occupied by him, the house or other building 
would be immune from the process of execution 
and attachment i A I R J930 All 72? and AIR 
1935 Lah 942, Rel. on. [p 266 C 1] 

(b) Res judicata — Heard and finally deci¬ 
ded—Principle does not apply unless there is 
finding either express or by necessary impli¬ 
cation. 

_ Before the doctrine of res judicata is invoked in 
aid, there must be some finding, either express or 
by necessary implication, deciding the question 
one way or the other. Where an objection to 
attachment is made by the judgment-debtor and 
he agrees that if he fails to pay the decretal 
amount on a certain date his objection should be 
dismissed and on his failure the objection is 
dismissed without any decision thereon, the dis¬ 
missal will not operate as res judicata to his 
raising the objection again as the previous dis¬ 
missal is without a finding on the objection one 
way or the other. [p 266 C 1, 2] 

Mohammad Amin —for Appellant. 

Judgment.—This appeal arises out of 
certain execution proceedings. A decree 
was obtained by the Co-operative Society 
of Kharar, through one Hari Singh, 
against Eam Chand, appellant. In execu¬ 
tion of his decree the decree.holder 
attached certain houses belonging to the 
judgment-debtor. The judgment-debtor 
raised objections on 4th December 1933, 
on the ground that he was an agriculturist 
and the houses under the provisions of 
S. 60, Civil P. C,, were not liable to 
attachment and sale. On 2nd August 1934, 
the judgment-debtor, Eam Chand, made a 
statement that he would pay the decretal 
amount by 5th October 1934, failing which 
his objections would stand dismissed with 
costs. Payment was not made and the 
objections were accordingly dismissed. 
Subsequently in the course of execution 
proceedings against these houses Ram 
Chand repeated his objections under 
Ss. 60-47, Civil P. C. These objections 
were dismissed by the trial Court. He 
went up in appeal and the learned District 
Judge held that the judgment-debtor was 
precluded by the principles of res judicata 
from raising the objections, when they 
had once been dismissed on the basis of 
his own statement, dated 2nd August 
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1934. He accordingly dismissed the appeal. 
The judgment-debtor has come up in 
appeal to this Court and the point which 
has been taken on his behalf is that the 
question, whether the houses were exempt 
under the provisions of S. 60, Civil P. C., 
had not been finally heard and decided 
and that it was therefore competent to 
him to raise this question. In my opinion 
this contention is well founded. The 
legislature has laid down in clear and 
unmistakable language that certain pro¬ 
perties shall not be liable to attachment 
or sale, and one of those properties is 
mentioned in Cl. (o) of S. 60, Civil P. C., in 
these terms : 

H 3 U->eg and other buildings (with the materials 
and the sites thereof and the land immediately ap- 
purtonaot thereto and necessary for their enjoy¬ 
ment) belonging to an agriculturist and occupied 
by him. 
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sary implication, deciding the question one 
way or the other. There was no such 
finding in the present case and the objec¬ 
tions were dismissed because the judgment, 
debtor had failed to pay up the decretal 
amount by 5bh October 1934. In my 
opinion the Courts below were in error in 
shutting out the judgment-debtor from 
raising the plea and proving the points 
taken by him in his objections regarding 
the applicability of S. 60, Civil P. 0. ^ I 
wouH therefore allow the appeal, set aside 
the orders of the two Courts below and 
remand the case to the original Court for 
recording evidence and disposing of the 
case according to law. Costs here and 
hdr6a»ft6r shall abide the resulfct It is to 
be regretted that the respondent was not 
represented at the hearing. 

TT -R / a T,. Oa$e remanded. 


The policy of the Legislature is re. stated 
in the amendment introduced by S. 35, 
Punjab Relief of Indebtedness Act (local 
Act 7 of 193 0 . A Division Bench of the 
Allahabad High Court in 127 I C 447 has 
laid down that : 

When attachment and sale of the property ia 
once prohibited by law and though objection has 
not been taken in the execution department by 
the judgment-debtor, if the 0)urt had otherwise 
become cognizant of the fact that the property 
attached was the house of an agriculturist, it 
would have been its duty bo withdraw the attach¬ 
ment. 

This, according to tha learnad Judgas, 
followed from the language of S, 60. Civil 
P. G. Tha learned Judges observed that 
the proviso to S. 60, Civil P. C., was 
imperative, inasmuch as it prohibits the 
Court from levying execution against the 
properties detailed in the section and the 
proviso. I have followed this case sitting 
singly in A I R 1935 Lah 942.* It would 
thus appear that the provisions of law are 
stringent and unless there is a definite 
decision by the Court that either the 
judgment-debtor was not an agriculturist 
or the property did not belong to him and 
was not occupied by him, the house or 
other building would be immune from the 
process of execution and attachment. In 
the previous application there was no 
decision at all. Before the doctrine of res 
judicata is invoked in aid, there must be 
some finding, either express or by neoes- 

1. Aidal Siagh v. Kbazaa Siugh, AIR 1930 All 
7*27 = 127 I 0 417=1930 A Cj J 1244. 

2. M)ham'aid Dm v. Hitda, Ram, AIR 1935 
Lah 942=1601 0 749. 
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Jai Lal, 


Hidayat Ullah — Defendant ' Appel¬ 
lant. 



Mohammad Ali and others —Plaintiffs 
—Respondents. 

Second Appeal No. 532 of 1936, Decided 
on 8bh October 1936, from decree of Dist. 
Judge, Jullunder, D/- 12th February 1936, 

(a) Evidence Act (1872), S. 112—Child born 

to wife during continuance of valid marriage 
alleged by husband to be illegitimate - Mere 
statement by husband that child is not bis, 
is not sufficient to establish illegitimacy. 


A sta^.ement by per*on» merely containing an 
assertion that a child born bo his wife during the 
oootinuanoe of a valid marriage between them is 
nob his child, is not sufficient under S. 112 to 

establish illegitimacy of the child, when it is n(^ 
established that the husband had no access to hia 
wife during the period in which the child could 
be begotten. fP ^ ^3 

(b) Evidence Act (1872), S. 112 Whether 

husband is competent to give evidence show¬ 
ing that child born to his wife during wed¬ 
lock is illegitimate (Quaere), 


Quaere.—Whether a husband is competent to 
give evidence tending to show that a child born 
to his wife during the continuance of a valid 
marriage is illegitimate in a suit in which tha 
Question as to his legitimacy arises: 163 I 0 749 
IF B). Ref, [P 267 0 21 


(c) Evidence Act (1872), S. 112—Legitimacy 

of person challenged—Mere finding that hus¬ 
band remained outside for long periods and 
that on return after one such period, he wei 
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dissatisfied with conduct of his wife and 
denied paternity of the child born to her, is 
not sufficient for purposes of S. 112 — 11 
must be definitely proved that during that 
period there was no occasion for wife to meet 
her husband. 

Where the legitimacy of a person is challenged 
in a suit, a mere finding to the effect that the 
husband, after the marriage, remained outside for 
long periods, that on his return from one of these 
periods of absence, he found cause to be dissatis¬ 
fied with the conduct of his wife and deoied his 
paternity of the child born to her, is not suffi¬ 
cient to meet with the requirements of S 112. In 
order to fulfil the requirements of S. 112, it is 
necessary to prove that during the period there 
was DO occasion for the wife to meet her husband 

[P 268 0 2; P 269 0 1] 

Earnam Singh — for Appellant. 

Mohammad Monir — for Respondents. 

Judgment. — This appeal is by the 
defendant, Hidayat Ullah. He claims to be 
the legitimate son of Mohammad Ishaq. 
The respondents denied that he is a legiti¬ 
mate son of Mohammad Ishaq and claimed 
the estate of Mohammad Ishaq. The trial 
Judge held that Hidayat Ullah had been 
proved to be the legitimate son of Moham¬ 
mad Ishaq and dismissed the suit for a 
declaration brought by the respondents 
against him. 

The learned District Judge however on 
appeal came to the contrary conclusion 
and held that it had been proved that 
Hidayat Ullah was not the son of Moham¬ 
mad Ishaq. Both the Courts are however 
agreed in holding that Hidayat Ullah 
was born to Mt. Raiban, between whom 
and Mohammad Ishaq there was a valid 
marriage at the time when Hidayat Ullah 
was born. The learned District Judge 
however has come to the conclusion that 
it has been shown that Mohammad Ishaq 
and Mt. Raiban had no access to each 
other at any time when he could have 
been begotten. This conclusion is based 
mainly on two documents: one is a state¬ 
ment by Mt. Raiban that Hidayat Ullah 
was not a son of Mohammad Ishaq. The 
learned counsel for the respondents has 
conceded that this statement is not admis¬ 
sible because Mt. Raiban is alive and she 
has not been produced as a witness in this 
case. The other document on which the 
learned District Judge has relied, and on 
which the counsel for the respondents also 
relies before me, is a statement made by 
Mohammad Ishaq, who is now dead, that 
Hidayat Ullah was not his son. This 
statement mas made in the course of liti¬ 
gation between Mt. Raiban and Moham¬ 


mad Ishaq. The latter had instituted a suit 
for restitution of conjugal rights against 
Mt. Raiban and in the course of the trial 
of that suit, he made a statement profes¬ 
sing his willingness to maintain Mt Haiban 
but not Hidayat Ullah on the ground that 
the latter was not hia son. This statement 
the learned counsel for the respondents 
contends is admissible under S. 32, Evi¬ 
dence Act, having been made by a deceased 
person, but the appellant’s counsel con¬ 
tends that this statement was made at a 
time when controversy as to the legiti¬ 
macy of Hidayat Ullah had started and 
therefore it is not admissible. 

I do not think it is necessary to give 
any findiog on this aspect of the case 
because in my opinion this statement is 
not sufficient to bring the case of the res¬ 
pondents within S. 112, Evidence Act, 
which provides that any person born 
during the continuance of a valid marriage 
between his mother and any man shall 
be conclusive proof that he is the legiti¬ 
mate son of that man unless it can be 
shown that the parties to the marriage 
had no access to each other at any time 
when he could have been begotten. In 
the statement of Mohammad Ishaq beyond 
asserting that Hidayat Ullah is not his 
son, it is not established that he had no 
access to Mt. Raiban at any time when 
Hidayat Ullah could have been begotten. 
Legally therefore this statement is not 
sufficient to establish the illegitimacy of 
Hidayat Ullah. I am further doubtful 
whether Mohammad Ishaq, if he had been 
alive and called as a witness, was compa. 
tent to give evidence as to the illegiti. 
macy of his son. This was held in divorce | 
suit No. 5 of 1935 by a Full Bench of the | 
Calcutta High Court in 163 I 0 749.^ \ 
Then the learned counsel contends that 
in any case the learned District Judge has 
relied upon oral evidence and that evi¬ 
dence conclusively proves that Mohammad 
Ishaq had no access to Mt. Raiban at any 
time when Hidayat Ullah could have been 
begotten. There is no discussion of this 
evidence in the judgment of the learned 
District Judge. All that he says about 
oral evidence is as follows: 

The plaintiffs have done the next best thing, 
that is to say, they have shovvo on the record 
that after his marriage to Mt. Raiban, Moham¬ 
mad Ishaq remained outside the village for long 
periods, that on his return from one of these 

1. Sweenney v Sweenney, (1935) 163 10 749=62 
Oal 1080=39 OWN 1047 (F B). 
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[periods of absence, he found cause to be dissatis* 
ficd with the conduct of Mt. Raiban, and denied 
'paternity of the child Hidayat Ullah.. . • • 

Now, this is again not a finding which 
is sufficient to meet with the requirements 
of S. 112, Evidence Act. I have examined 
the oral evidence on which this observa¬ 
tion of the learned District Judge is made. 
That evidence also is not definite enough. 
The witnesses have stated that Moham- 
mad Ishaq after his marriage to Mt. 
Raiban had gone to Bombay and from 
there he had gone to London and that he 
returned after two or two and half years 
after the birth of Hidayat Ullah. In my 
opinion in order to fulfil the requirements 
of S. 112, it was necessary for the witnes¬ 
ses to make definite statements that 
during the interval there was no occasion 
for Mt. Raiban to meet Mohammad 
Ishaq, in other words that Mt. Raiban did 
not go with Mohammad Ishaq or that 
Mohammad Ishaq did not return to 
the village in the meantime. As it is, 
the statements are inconclusive. Inci. 
dentally it may be remarked that the evi¬ 
dence is not quite consistent as to the 
place of the birth of Hidayat Ullah. In 
my opinion therefore circumstances have 
not been established which would take 
the case out of the ordinary conclusion to 
be derived from the birth of Hidayat 
Ullah during the existence of a valid 
marriage between Mohammad Ishaq and 
Mt. Raiban. I accept this appeal set aside 
the decree of the learned District Judge 
and restore that of the trial Judge with 
costs throughout. 

E.M./r.K. Appeal alloived. 
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Jai Lal, J. 

Mohammad Khan — Plaintiff—Appel¬ 
lant. 

V. 

Co-operative SocielVt Khawaspur — 
Defendant—Respondent. 

Second Appeal No. 414 of 1936, Decided 
on 12th October 1936, from decree of 
Dist. Judge, Amritsar, D/- 11th January 
1936. 

(a) Award — Arbitration— Award—Objec¬ 
tion taken to referring Court's jurisdiction 
to entertain suit but no objection raised to 
award— Court passing decree in terms of 
award—Award cannot then be challenged. 

When an objection was taken to referring 
Court’s jurisdiction to entertain suit but no objec* 


tions to award werp died by either of the parties 
the Court has no option but to give a decree in 
accordance with the award, and it is not open to 
eitberparty to object to the validity of the award 
on any ground by appeal or by revision : A I R 
1928 Lah 730, Disting, [P 269 0 1} 

(b) Co-operative Societies Act (1912), 

S. 43 (1), R. 18 (Punjab) — Suit between 
society and members—Civil Court has no 
jurisdiction. 

Civil Court has no jurisdiction to entertain a 
suit between a Society and its members, etc., by 
virtue of R. 18 framed by the Punjab Government 
under S. 43 (1), Co-operative Societies Act : A I R 
1924 Lah 418, Disapproved but followed. 

[P 269 0 2) 

Mohammad Monir for Appellant. 

Abdul Rahman—(or Respondent. 

Judgment. — The appellant, Mian 
Mohammad Khan, instituted a suit against 
the Co-operative Society, Khawaspur, for 
recovery of some money alleged to havo 
been illegally recovered from him by the 
Society. A preliminary objection was 
raised by the Society that the civil Court 
had no jurisdiction to entertain the suit, 
but this objection was decided against the 
Society by the trial Judge, who held that 
he had jurisdiction to entertain the suit. 
Subsequently the dispute between the 
parties was referred to arbitration. The 
arbitrator gave an award against the 
Society and as neither party raised any 
objection to the award within the pres¬ 
cribed time the Court passed a decree 
against the Society in accordance with the 
award. Against the decree an appeal was 
preferred to the learned District Judge 
who has accepted it holding that the 
award was invalid because there was an 
objection to the inherent jurisdiction of 
the trial Court to entertain the suit. The 
appeal was consequently accepted and the 
suit dismissed. The plaintiff has presen¬ 
ted this second appeal. A preliminary 
objection is raised on behalf of the defen. 
dant that the plaintiff is not entitled to 
appeal because he has transferred his 
rights under the decree granted to him by 
the trial Court to another person and 
especially because the respondent himself 
had a decree against the appellant and 
sought to attach the decree obtained by 
the latter in execution of that decree, but 
the application for attachment was dis¬ 
missed on the objection of the transferee. 
The transferee, however, has made no 
application to be substituted in place of 
the appellant and I am unable to see how 
the respondent can raise the preliminary 
objection to the maintainability of the 
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appeal at the instance of the original 
plaintiff. The preliminary objection is 
devoid of force and I overrule it. 

On the merits, in my opinion, this appeal 
must succeed. The learned District Judge 
relied upon my judgment in A IE 1928 
Lah 730/ where I held that a party to 
arbitration could object to the legality of 
the award on the ground that the Court 
which referred the dispute to arbitration 
on the application of the parties had no 
jurisdiction to entertain the suit. In that 
case, however, objections had been filed 
to the award, and objection had been 
taken to the jurisdiction of the Court. In 
the present case no objections had been 
filed by either of the parties and conae- 
quently the trial Court had no option but 
to give a decree in accordance with the 
award and it was not consequently open 
to either party to object to the validity of 
the award on any ground by appeal or by 
revision. Moreover, I am not satisfied 
that the view of the learned trial Judge 
that he had jurisdiction to entertain the 
suit is erroneous. The rules framed by 
the Government relating to Co-operative 
Societies have been framed under S. 43 (l), 
Co-operative Societies Act, 1912, which 
authorizes the Local Government, inter 
alia, to frame rules to provide that any 
dispute touching the business of a Society 
between members or past members of the 
Society or persons claiming through a 
member or a past member or between a 
member or past member or persons so 
claiming and the committee or any officer 
shall be referred to the Eegistrar for deci¬ 
sion or, if he so directs, to arbitration, 
and to prescribe the mode of appointing 

an arbitrator or arbitrators.and 

the enforcement of the decisions of the 
Eegistrar or the awards of arbitrators. 
In pursuance of this, the Local Govern, 
ment has framed rules Ex. P 6. E. 18 is 
that any dispute of the description men¬ 
tioned in S. 43 (l) shall bo referred to the 
Eegistrar and power has been given to 
the Eegistrar either to decide the dispute 
himself or to appoint arbitrators. In 
CL (i), E. 18, it is provided that the deci¬ 
sion of the arbitrator or of the Eegistrar 
shall not bo* questioned in any civil or 
revenue Court. E. 49 of the Co-operative 
Society in question merely provides that 
any dispute between the Society and its 

1. Ladba Bam v. Balia Bam, A I B 1928 Lah 
730=112 IC 262=10 L L J 242. 


members, etc., 'shall be referred to the 
Eegistrar as provided in the rules framed 
by the Local Government. 

It would thus be observed that the 
jurisdiction of the civil Courts is barred if 
there is a decision of the arbitrator or the 
Eegistrar, otherwise neither the Act nor 
the rules framed thereunder debar the 
jurisdiction of civil Courts to entertain 
disputes which otherwise have to be 
referred to the Eegistrar or to arbitration. 
In my opinion, till a reference has been 
made to the arbitrator or to the Eegistrar 
the rule must be deemed to amount to an 
agreement between the Society and the 
members, etc., to refer all disputes of the 
nature mentioned in the rule to arbitra- 
tion, and if a party chooses to institute a 
suit on such matter in a civil or revenue 
Court, the proper procedure for the other 
party is to move that Court to stay its 
proceedings under Cl. 18, Sch. 2, Civil 
P. C., which provides that where any 
party to an agreement to refer to arbitra. 
tion, or any person claiming under him, 
institutes any suit against any other party 
to the agreement, or any person claiming 
under him, in respect of any matter 
agreed to be referred, any party to such 
suit may, at the earliest possible opportu¬ 
nity and in all cases where issues are 
settled at or before such settlement apply 
to the Court, to stay the suit ; and the 
Court, if satisfied that there is no suffi¬ 
cient reason why the matter should not 
be referred in accordance with the agree¬ 
ment to refer to arbitration and that the 

applicant was.ready and willing 

to do all things necessary to the proper 
conduct of the arbitration, may make an 
order staying the suit. 

No action was taken under this rule by 
the Society, but reference has been made 
to a judgment of the Division Bench of 
this Court reported as A I E 1924 Lah 
418.^ In that case it has been held that 
the civil Court has no jurisdiction to 
entertain a suit between a Society and its 
members, etc., by virtue of E. 18 framed 
by the Punjab Government. It being a 
Division Bench judgment, I am bound to 
follow it, though with great respect I do 
not agree with the conclusion of the 
learned Judges. Therefore I base this 
judgment on the ground that no appeal 
lay to the District Judge against a decree 

2. Zamindara Bank, Sberpur Kalan v. Suba, 
AIR 1924 Lah 418=71 1 0 722. 
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passed in accordance vpitb the award 
because no objection was raised within 
the prescribed time to tbe validity of the 
award on any ground whatsoever. I 
accept this appeal, set aside the decree of 
the learned District Judge and restore 
that of the trial Judge. In view of the 
existence of a Division Bench judgment in 
favour of the respondent, I make no order 
as to the costs of this appeal. 

B.d./d.s. Appeal allowed . 


A. I. R. 1937 Lahore 270 

Tek Chand and Bkemp, JJ. 

Ml. Tlayat Khatun — Plaintiff — 
Appellant. 

V. 

Abdullah Khan — Defendant — Res¬ 
pondent. 

First Appeal No. 2276 of 1935, Decided 
on 13ih October 1936, from decree of Sub- 
Judge, 1st Class, Dera Gazi Khan, D/- 
16tb July 1935. 

MaKomedan Law—Dower—Limitation- 
First divorce by written document its con* 
tents being known to wife — Subsequent 
living together as husband and wife and 
again divorce by talak—Subsequent divorce 
is meaningless — Suit by wife for prompt 
dower brought more than three years after 
first divorce, is barred. 

Under tbe HanaB School of Muhammadan law 
a divorce by a busband, evidenced by a written 
document, the coDientB whereof have been duly 
communicated to the wife, is irrevocable. 

tP 271 C 2] 

A Mabomedan divorced his wife by a deed the 
contenif. of which were fully known to her. After¬ 
wards tbe parties were reconciled and continued to 
live together as nian and wile for some years and 
subsequently tbe wife was again divorced by taluk. 
She brought a suit for recovery of prompt dower, 
more than three years after the original divorce 
in writing : 

hetd: that the subsequent divorce wasmeaning- 
lessand did not give a fresh cause of action and 
therefore tbe suit being more than three years 
after the original divorce, was time barred. 

[P 271 0 2] 

Khurshaid Zaman — for Appellant. 

M, L, Puri — for Respondent. 

Tek Chand, J.—This is an appeal in 
foima pauperis from the decree of tbe Bub- 
Judge, DeraGbazi Khan, dated 15th July 
1935, dismissing tbe plaintiff.appellant’s 
suit for recovery of Es. 10,000. The parties 
were married on 11th June 1922. At the 
time of the marriage, a kabinnama was 
executed in which it was stated that the 
sum of Rs. 10,000 had been fixed as prompt 
dower. On 5th January 1933 the plaintiff 


1987 

instituted a suit for recovery of Rs. 10.000 
from the defendant, alleging that he had 
divorced her on 3nth October 1932, by 
pronouncing the talak three times. The 
defendant pleaded that he was a minor at 
the time of the marriage and was not 
bound by the terms of the kabinnama, in 
which it bad been entered merely for show 
that Rs. 10.000 would be paid as dower. 
He admitted that he had divorced the 
plaintiff, hut denied that he did so orally 
on 30th October 1932, as stated in the 
plaint. He alleged that the divorce was 
by deed executed on 25th September 1927, 
when tbe plaintiff was given clothes and 
ornaments worth Rs. 550, and her claim 
for dower was fully satisfied. Lastly, he 
pleaded that tbe suit was barred by time, 
having been instituted more than three 
years after 25th September 1927. 

The learned Subordinate Judge held that 
Rs. 10,000 mentioned in the kabinnama 
was intended to be paid, but that the 
plaintiff had been divorced on 26th Sep¬ 
tember 1927, and consequently the suit 
was time barred. He also found that the 
parties had been recouciled soon after and 
the plaintiff continued to live with the 
defendant till October 1932 when the 
defendant again divorced her, but he held 
that from 25th September 1927 to 30th 
October 1932 the relationship of husband 
and wife did not, and could not legally 
subsist between the parties. He accord¬ 
ingly dismissed the suit, leaving tbe parties 
to bear their own costs. The plaintiff ap¬ 
pealed to this Court through her ncukhtar 
Hafiz Gaman, and along with tbe memo, 
randum of appeal presented a petition 
under 0. 44, R. 1, for permission to appeal 
in forma pauperis. As the trial Judge, 
after due enquiry, had adjudged her to be a 
pauper, further enquiry into her pauperism 
was considered unnecessary by the learned 
Judge who adneitted the appeal. 

Ab the hearing before us, Mr. M. L. Puri 
for the respondent raised a preliminary 
objecticn that the application for leave to 
appeal in forma pauperis was not pre¬ 
sented in accordance with tbe provisions 
of R. 1 ofO. 44, inasmuch as the applioaut 
was not present in person in this Court ab 
tbe time of tbe presentation of the appli¬ 
cation, nor was tbe application accom- 
panied by a schedule of her property. In 
my opinion, both these contentions are 
without force. The applicant is a pardana- 
shin lady and she had executed a special 
power-of-attorney in favour of Hafiz 
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Gairian authorizing him to present the 
application in this Court on her behalf. 
In the mukhtarnama it was specifically 
mentioned that she could not go to Lahore 
in person as she was a pardanashin lady. 
No counter-affidavib has been filed that 
this statement is incorrect. This being so, 
she was exempt from personal appearance 
under S. 132, Civil P. C., and the presen¬ 
tation of the petition and the memorandum 
of appeal by her special mukhtar was in 
accordance with law. The petition was no 
doubt not accompanied by a schedule of 
the property of the plaintiff, but on the 
matter being brought to the notice of 
counsel by the cfiBce, a copy of the schedule 
which had been filed in the lower Court 
was actually presented in this Court. As 
already stated a full enquiry bad been 
made in the Court below and the applicant 
had been adjudged a pauper for purposes 
of the suit It is not contended on behalf of 
the respondent that the financial pcsition 
of the applicant improved after the decision 
of the suit by the trial Court. In these 
circumstances it was not essential for the 
plaintiff to file another schedule of the same 
property with the application under 0. 44, 
E. 1. The preliminary objections are, there¬ 
fore, without force and are overruled. 

It is common ground between the parties 
that the marriage took place on 11th June 
1922 and the parties lived together until 
some time in 1927. The defendant’s case is 
that on 25th September 1927 be divorced 
the plaintiff and executed a formal deed 
which was attested by two witnesses and 
was duly handed over to the plaintiff. In 
the lower Court the plaintiff denied the 
execution of this deed. The defendant 
accordingly led secondary evidence consist, 
ing of the statement of the scribe Udho 
Das (D. "W. l) who produced Lis register 
which contains a verbatim copy of the 
contents of the deed, and is signed by the 
defendant and the two attesting witnesses 
Dost Muhammad and Babibullah Khan. 
Of these Dost Muhammad is dead, but 
Babibullah Khan appeared as D. W. 5. 
This evidence fully establishes the exe¬ 
cution of the deed. Indeed the learned 
counsel for the appellant did not seriously 
challenge the finding of the lower Court 
on this point. Bis real contention, was 
that the contents of the deed were not 
known to the plaintiff, that the parties 
scon became reconciled and continued to 
live as man and wife until 30lh October 
1932 and consequently the divorce of 1927 


had become ineffectual. There is, how. 
ever, reliable evidence on the record which 
establishes beyond doubt that soon after 
its execution, the deed was made over to 
the plaintiff and that she and her maternal 
uncle, Allah Dad, asked several respectable 
members of the brotherhood to intervene 
and bring about a reconciliation between 
the parties. The most important of these 
witnesses are Eabim Dad Khan {D. W. 4) 
who is a Sub-Eegistrar and an Honorary 
Magistrate and is a leading member of the 
tribe, and Babibullah Khan (D. W. 6) who 
had attested the deed and who has deposed 
that he handed it over to the plaintiff and 
explained its contents to her. 

The learned Subordinate Judge has not 
accepted this evidence as reliable, but after 
reading it and hearing counsel for both 
sides 1 find myself unable to agree with 
his conclusion. It may be stated that the 
learned Subordinate Judge who actually 
decided the case took it over after the 
whole of the evidence bad been recorded. 
Be, therefore, had not the advantage of 
having the witnesses before him, and the 
same weight cannot be attached to his 
appreciation of the evidence as might have 
been the case if he had had the opportunity 
of observing the demeanourof the witnesses. 

It must, therefore, be held that the 
plaintiff was divorced by the defendant on 
26th September 1927 and that she was 
aware of this fact. It is conceded that 
under the Hanafi School of Muhammadan 
law a divorce by a husband, evidenced by 
a written document, the contents whereof 
have been duly communicated to the wife, 
is irrevocable. This being so, the fact that 
the parties were reconciled soon after the 
divorce and continued to live together for 
some years could not in law restore their 
relationship of husband and wife, and 
consequently the oral pronouncement of 
the talak in 1932 was a meaningless 
formality which did not give a fresh cause 
of action to the plaintiff to sue for recovery 
of dower. The relationship of husband and 
wife having come to an end in September 
1927 the present suit instituted in 1933 
is clearly barred by limitation and was 
rightly dismissed. In view of this finding 
it is not necessary to decide the other 
questions raised in the appeal. The appeal 
fails and is dismissed with costs. A copy 
of the decree of this Court shall be sent to 
the Collector. 

Skemp, J. —I agree. 

S.O./d.s. __ Appeal dismissed . 
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Addison and Din Mohammad, JJ. 

Mt. Lachhmi Devi — Plaintiff 
Appellant. 

V. 

Firm Lala Uttam Chand Kapur & 
Sons — Defendants — Respondents. 

First Appeal No. 140 of 1936, Decided 
on 14th October 1936, from decree of 
Sub-Judge, First Class, Lahore, D/- 29th 
February 1936. 

Estoppel—Mortgage property standing in 
name of mortgagor—Mortgagor considered 
and did all acts as owner—Extracts from 
Municipal registers and survey plan given by 
mortgagor to mortgagee, showing mortgagor 
full owner—Mother present at time of nego* 
tiations finally inducing mortgageetoadvance 
money on mortgage—Mother held estopped 
from denying title of son to property—Mort¬ 
gagee held took reasonable care to ascertain 
that transferor had power to transfer. 

A mortgaged certain property to B , The suit 
property stood all along in the name of A , who 
was considered to be its owner, did all the acta 
as an owner would do, and gave to B the extracts 
from the Municipal registers and a copy of the 
survey plan before the mortgage showing that he 
was the owner. His mother was present at the 
negotiations, when the mortgage in question was 
executed, and it was she who finally induced B to 
advance money on the mortgage, at the same time 
giving her brother as surety. Subsequently she 
brought a suit to avoid the transfer: 

Held : that she was estopped from denying the 

fact that the property belonged to her son A ; 

[P 272 C 2] 

Held also : the mortgagee took reasonable care 
to ascertain that the transferor had power to 
make the transfer. It was with the express con¬ 
sent of the mother that her son A was held out 
as the ostensible owner and in that capacity he 
transferred an interest in the suit property to ^ B 
for valuable consideration and hence the proviso 
to 8. 41, T. P. Act, had been complied ^vith and 

the transfer could not be avoided. [P 272 0 2; 

P 273 0 1] 

M, C. Mahajan—ior Appellant. 

Badri Das and Achhru Ram —for Res¬ 
pondents. 

Addison, J. —The plaintiff, Mt. Lachhmi 
Devi, -widow of Duni Chand, brought the 
present suit against the firm Uttam Chand 
Kapur and Sons, represented by Bihari 
Lai and Ishar Das, its partners, and her 
son Himaiti Ram, defendant 2, for a 
declaration that the house in suit belonged 
to her husband Duni Chand and was pur¬ 
chased by her from him by means of a 
registered sale deed, dated 15th December 
1890, the original of which had been lost, 
and that her son had no power to mort- 
gage it to defendant 1 who had obtained 
a decree for its sale on the mortgage. The 
mortgagee pleaded that the house did not 


belong to her, that the sale deed in her 
favour was fictitious and without con* 
sideration, that the plaintiff had through, 
out knowledge of the mortgage created by 
her son and took part in the negotiations 
therefor and had lost any rights she had 
by her acts and admissions. The trial 
Judge held that the transaction in her 
favour, evidenced by a copy of the deed 
dated 15th December 1890 was a fictitious 
transaction to which effect was never 
given, that she was estopped by her acts 
and admissions from disputing the mort¬ 
gage and that S. 41, T. P. Act, also inured 
for the benefit of the mortgagee. He, 
therefore, dismissed the suit with costs 
and the plaintiff has appealed. As we 
have come- to the conclusion that the 
plaintiff is estopped from contesting the 
mortgagee's claim by virtue of the provi- 
sions of S. 115, Eividence Act, as well as of 
S. 41, T. P. Act, it will not be necessary 
for us to come to any conclusion on 
issue 1. (His Lordship after discussing the 
evidence proceeded.) Sufficient has been 
said to show that the house has all along 
stood in the name of Himaiti Ram who 
was considered to be its owner, did all the 
acts as owner would do and gave the 
extracts from the Municipal registers and 
a copy of the survey plan, showing that 
he was the owner. His mother was pre- 
sent at the negotiations when this house 
was mortgaged and it was she who finally 
induced Bihari Lai to advance the money 
on the mortgage of the house, at the same 
time giving her brother Lalji Das as 
surety. The evidence with respect to this 
matter must be accepted. In these oir. 
cumstances, S. 115, Evidence Act, estops 
her from denying the fact that the house 
belonged to her son. It runs as follows 

When one person has, by his declaration, aot 
or omission intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief, neither he nor his repre¬ 
sentative shall be allowed, in any suit or pro¬ 
ceeding between himself and such person or his 
representative, to deny the truth of that thing. 

Similarly, the provisions of S. 41, T. P. 
Act, inure for the benefit of the mortgagee. 
He found the mother living with her son, 
who was believed by everybody to be the 
owner, and this was the natural state of 
affairs. The transferee not only had the 
registration registers searched for 14 or 
15 years but was assured that the house 
belonged to Himaiti Ram by theproduotioni 
of the copies from the Municipal registers 
and survey plan. The proviso to S. 4ll 
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has thus been complied with, and it must 
be held that he took reasonable care to 
ascertain that the transferor had power 
to make the transfer. In fact, it was the 
plaintiff herself who finally induced him 
to grant the advance on the mortgage of 
this house. It was, therefore, with her 
•express consent that her son was held out 
as the ostensible owner and in that capa¬ 
city transferred an interest in the house 
to Bihari Lai for valuable consideration. 
Under this principle, therefore, also the 
transfer cannot be avoided. For the rea¬ 
sons given, we dismiss this appeal with 

•GOStS. 

v.b.B./k.s, Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Brahm Das —Petitioner—Appellant. 

v. 

Tarlok Singh and others, Contesting 
■objectors and others, Petitioners — Res- 
pondents. 

First Appeal No. 60 of 1936, Decided on 
20th October 1936, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/- 11th 
November 1935. 

Punjab Sikh Gurdwaras Act (8 of 1925), 
S, 16 (2) (iv)—Person worshipping Sikh Guru 
blessed by such Guru Person also men* 
tioned as Sikh in several Sikh historical 
works — Person held Sikh saint and also 
historical person — Institution in memory of 
euch person is Sikh Gurdwara although 
subsequent Mahants were Udasis. 

Where a person who was the worshipper of a 
Sikh Guru was blessed by such Guru, was 
mentioned as a Sikh and his carreer was also 
•described in most of the important Sikh historical 
•works : 

Held : that these facts established that he was 
both a Sikh saint and also an historical person 
within the meaning of 8. 16 (2) (iv). The insti¬ 
tution founded in his memory was therefore a 
Sikh Gurdwara even though the Mahants subse¬ 
quent to him were Udasis. [P 274 0 2; P 275 0 2] 

Bhagat Singh —for Appellant. 

Achhru Bam, Gurcharan Singh and 
Bam Lai Anand II —for Respondents, 

Addison, J. — Certain worshippers of 
the institution or Gurdwara Baba Mihan 
Sahib forwarded a petition to the Local 
Government under S. 7, Sikh Gurdwaras 
Act, claiming that the Gurdwara in ques¬ 
tion was a Sikh Gurdwara and should be 
*30 declared. Two petitions under S. 8 of 
the Act were put in by Brahm Das and 
Attar Das to the effect that they 
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hereditary oflSce-holders. They disputed 
the contention that the institution was a 
Sikh Gurdwara and said that it was an 
Udasi institution. Three issues were 
framed : 

(l) Is Brahm Das an hereditary office 
holder and entitled to present the petition; 

(2) Is Attar Das an hereditary office holder 
and entitled to present the petition ? and 

(3) Should the institution be declared to be 
a Sikh Gurdsvara ? The two petitions 
were consolidated and evidence was led. 
The three members of the tribunal held 
that both Brahm Das and Attar Das were 
chelas bub that possession had been ob¬ 
tained by Attar Das and accordingly they 
decided to treat him as the hereditary 
office-holder. It was mentioned, however 
that this question was pending trial in the 
civil Courts. An appeal from the decision 
of the Subordinate Judge, First Class, F. A. 
No. 50 of 1936, was heard at the same 
time and has been decided by us. It has 
been held in it that the proper successor 
to the deceased Atma Ram is Brahm Das 
and we have upheld the decree, giving him 
possession, as Mahant, both of the institu¬ 
tion and of the lands attached thereto. It 
is therefore necessary to correct the find¬ 
ing of the tribunal in this respect and to 
hold that the hereditary office-holder is 
Brahm Das, who is entitled to possession 
under the decree of the civil Courts as 
Mahant of the institution. For this pur¬ 
pose we consolidated the appeals and made 
Brahm Das and Attar Das respondents in 
the appeals of each other. As regards 
issue 3, two of the members held that it 
had been established to be a Sikh Gurd¬ 
wara under S. 16 (2) (iv), Sikh Gurdwaras 
Act. The finding was that the institution 
was established in memory of Mian Sahib, 
a Sikh historical person, and was used for 
public worship by Sikhs. If this finding 
is correct the institution was properly 
declared a Sikh institution. 

Against this finding both Attar Das and 
Brahm Das have preferred separate appeals 
which we have consolidated. On our 
finding in Civil Regular First Appeal No. 50 
of 1936, Attar Das has no further interest. 

It is the case of both parties that the 
institution was founded in memory of 
Mihan Sahib and not by Mihan Sahib. It 
is true that for a long time the Mahants 
have been Udasis. A pedigree table has 
been copied from the revenue papers and 
is at pp. 47 to 52 of the paper book. This 
shows that some time after 1869 the 


were 
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mahants in charge were Udasis and gave 
their line of descent up to Guru Baba 
Singh Sahib alias Mihan Sahib. It is of 
course of no importance that the present 
mahants are Udasis. The question is, was 
Guru Baba Singh Sahib alias Mihan Sahib 
a Sikh historical person as it was in his 
memory after his death that the institu¬ 
tion was founded. The dissenting member 
of the tribunal admitted that in the his¬ 
torical works he was called a Sikh, but he 
held that he must have become an Udasi 
as his followers were Udasis. This seems 
to us to be a non seqnitur as it is not 
clear when they became Udasis. The per¬ 
son succeeding Mihan Sahib, as given in 
the pedigree table referred to, being Baba 
Lakhmir Sahib, it may be assumed that 
he started the institution but there ^ is no 
evidence as to whether he was a Sikh or 
an Udasi. 

There was some discussion before us as 
to the difference between an Udasi and a 
Sikh but this is not important in the pre¬ 
sent case. If Mihan Sahib was a Sikh, it 
is of no importance that for some con¬ 
siderable time the mahants have been 
Udasis because admittedly the institution 
was established in his memory, ^ It was 
also used for public worship by Sikhs ; in 
fact there was no dispute before us about 
the finding that the institution was used 
for public worship by Sikhs. The Udasis 
separated from the Sikhs when SiriChand, 
the son of the first Guru Nanak, was not 
chosen to be Nanak’s successor. At that 
time there probably was little or no dis¬ 
tinction between Sikhs and Udasis except 
that the one followed Siri Chand and the 
other the proper line of Gurus. It was 
not till the time of the 10th Guru, Gobind 
Singh, that an attempt was made to pre- 
vent the followers of the Gurus following 
Hindu practices. Up to that time it may 
be said that Sikhs and Udasis both fol- 
lowed to a large extent Hindu practices 
but superadded to these a belief in the 
Gurus whose principal teaching was the 
oneness of God. Then Guru Gobind Singh, 
the last Guru, attempted to make Sikhs 
stop all idolatrous practices. Whether he 
was able to do so or not is a matter which 
is much disputed. After his death matters 
drifted back to the original state of affairs 
and it was not till the present century 
that the practices desired by Guru Gobind 
Singh again came into prominence. It is 
for this reason that, in more than 50 per 
cent of Sikh Gurdwaras, Udasis are or 


were till a short time ago the priests ii> 
charge. There were of course purely 
Udasi institutions as well, but it was a 
common state of affairs to find an Udasi 
priest in charge of a Sikh institution and 
even erecting Smadhs of his predecessors 
in the Sikh Gurdwara. 

Now Guru Baba Singh Sahib alias Mihan 
Sahib lived in the time of the 9th Guru, 
Tegh Bahadur, when as I have already 
said, Sikhism had made no determined' 
attempt to break loose from Hinduism. 
An account of the career of Mihan Sahib 
is given at p. 342, Vol. 4 of Macauliffe's 
Sikh Religion, which is undoubtedly a 
historical work. It runs as follows: 

The Guru was accompanied by a Sikh called 
Mihan who was totally devoted to his service. He 
drew water, brought firewood from the forest, and' 
performed the most menial offices for him. He 
always kept a cushion on his head for lifting: 
burdens. It was continually wet from water 
dripping on it and his head in consequence soon- 
festered. One day as he was on the point of 
depositing a pitcher of water which he had- 
brought, thecushion and turban fell when maggots- 
were seen to issue from a sore in his head. The 
Guru’s mother and wife observed this, and' 
brought it to the Guru’s notice. The Guru sent 
for Mihan, gave him a robe of hononr, and pro¬ 
mised him that he should be a Mahant, or superior 
of a religious order. The Guru then put his hand- 
on his head and its pain and sores disappeared. 
Upon this, Mihan obtained a knowledge of God 
and the past, present and future. The Guru pre¬ 
sented him with a bullock of the famed Nagori 
breed and a drum and banner to grace his new 
position. 

This shows that the Mihan who is des--. 
cribed as a Sikh was blessed by Guru Tegh 
Bahadur and given a robe of honour while 
it was promised him that he should be a 
Mahant or superior of a religious order. 
The Guru put his hand on his head and 
blessed him and presented him with a 
bullock, a drum and a banner to grace his 
new position. Can it be said that this 
was done to make him an Udasi? Obviously 
the blessing was given by the Sikh Guru 
to a Hindu servant, who had served him 
faithfully, and by reason of that blessing 
he became a Sikh. There is also a long‘ 
account of this Mihan Sahib in the Sril 
Guru Panth Parkash of Giani Gian Singh, 
at p. 1055. This shows that he was called 
Ram Deva and was a waterman or 
bahishti. He was a good servant and 
pleased the Guru by his zeal. He gave 
him the name of Nihan because he 
sprinkled water as if it were rain (minh). 
It further recites that the Guru gave him 
a woollen rosary, a cap, his own shirt, a 
big plate for cooking bread and a drum 
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and told him to go out into the world to 
serve humanity. This he did and began 
to preach. Further, it is recited that he 
went to visit the 10th Guru Gobind Singh 
at Anandpur. He came beating his drum 
and the 10th Guru was displeased and had 
it snatched away. He told the 10th Guru 
that the Guru's house had given him the 
drum and had taken it away, so that he 
had nothing to complain of. This was in 
allusion to the fact that the drum was 
presented to him by Guru Tegh Bahadur, 
the 9th Guru. Thereupon the Guru was 
very much pleased, gave him half of his 
own turban and restored the drum. He 
was thus blessed not only by the 9th but 
by the 10th Guru of the Sikhs. 

There is another account in another 
historical work, namely, Sri Gur Partab 
Suraj Granth, at pp. 228 to 231, Yol. 4, 
Ch. 2. This work is written by Bhai 
Santokh Singh. Here he is called the son 
of Nand Lai and it is narrated that he 
used to serve the 9th Guru by bringing 
water, a task which he performed zealously. 
In his heart he remembered God and he 
had full belief in the Guru, so much so 
that he took no interest in eating and 
drinking. He was so zealous that the 
pitcher caused a wound in his head, which 
continued to expand, but ho paid no regard 
to it. Finally worms appeared in the 
wound. This was observed by the Guru’s 
mother Nanki who told the 9th Guru, Sri 
Tegh Bahadur, about it. The Guru was 
much touched and made him sit by himself 
and said to him : 

Now you have become Mahant of Sants or 
saints. The worms in your head will disappear. 
Service is always good. By it a person acquires 
the knowledge of God. 

^ The Mihan replied to the Guru "Maharaj, 
give me strength so that I may always 
sing your praises.” The Guru thereupon 
bestowed upon him a bullock, a shirt, a 
drum and a banner and all the troubles of 
Mihan vanished from that moment. He 
commenced to worship the true Guru, 
considering him to be God, He went 
about with those things and Lakhmir 
became bis first follower. He caused the 
wooden shoes of the Guru to be worshipped 
and preached the Guru’s good qualities. 
Thus by serving the Guru, Mihan became 
Mahant. People came from far places to 
see him, bringing wealth and offerings. 
The Guru, however, did not accumulate 
wealth but spent it as the gifts were 
received. All these accounts show that he 


was a devoted follower of Guru Tegh 
Bahadur and even received a turban from 
Guru Gobind Singh, the last Guru. So 
important a person was he that in the 
most important of the Sikh historical! 
works considerable space is given to an' 
account of his career. These accounts' 
show that it was the Sikh Guru whom he' 
worshipped and who blessed him and he| 
finds a place as a Sikh historical person 
in the histories which have been written. 
In fact from these accounts it might be 
held that he was a Sikh saint as well as a 
historical person and for both reasons he 
would come within S. 16 (2j (iv) of the 
Act. In Eose’s Glossary of Tribes and 
Castes, Yol. 3, p. 102 thex*© is a descrip¬ 
tion of the Mihan Sahibs, described as a 
Sikh sect founded by Eamdeva, who used 
to draw water for the Guru Tegh Bahadur’s 
followers and horses. In part. 1 of Eose’s 
Census Eeport, 1901 on p. 134, there is an 
account of the Udasis. The first paragraph 
deals with the usual sub-divisions of Phul 
Sahib, Balu Hasna, Almast Sahib and 
Govind Sahib. The second paragraph goes 
on to say: 

There are various other Udasis such ag the 
Ramdas'ke, founded by one Guruditta, the Mihan 
Sahib'ke. founded by a follower of the 9th Guru 
and the Uiwana Udasi as to which sect or sub” 
sects the author had no information. 

This shows that the Mihan Sahib Udasis 
with whom wo are concerned did not 
belong to the regular Udasi sub-orders and 
that little is known about them. It may 
be that Lakhmir Das commenced to wor¬ 
ship the Smadh or tomb of his master 
Mihan Sahib and, this being forbidden by 
strict followers of the 10th Guru, in whose 
lifetime Mihan Sahib died, Lakhmir Das 
or some of his successors became Udasis 
as one of their practices was the venera¬ 
tion of the Smadhs or tombs of their 
predecessors. This is, however, a conjec¬ 
ture. There is nothing to show that 
Mihan Sahib was ever himself an Udasi 
while it has been conclusively established 
that he was a Sikh who made converts to 
Sikhism, and was blessed by the 9th Guru 
as well as by the 10th Guru. In these 
circumstances there can be no question 
that the decision of the majority of the 
Tribunal is correct that the Mihan Sahib 
was a Sikh historical person and we are 
inclined to^ go further and say that he was 
a Sikh saint, although his followers are 
now Udasis. It is impossible to hold that 
a person blessed by two of the regular 
Gurus was an Udasi; in fact it is clear 
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that he was an ordinary Hindu servant 
until he was blessed by the 9th Guru, 
whereupon he became a Sikh and preached 
the Sikh religion as then known. He was 
again blessed by the 10th Guru. There is 
nothing to show that he later became an 
Udasi. though it is undoubted that the 
persons who later came to venerate his 
memory and to worship his Smadh were 
Udasis. It may also be noted^ that in 
S. 2 (9), Sikh Gurdwaras Act, Sikh is 
defined to mean a person who professes 
the Sikh religion or, in the case of a 
deceased person, who professed the Sikh 
religion or was known to be a Sikh during 
his lifetime. It must certainly be held 
that Mihan Sahib was known as a Sikh 
during his lifetime and professed to be a 
Sikh. For the reasons given above and 
subject to the finding that Brahm Das is 
the hereditary office-holder and not Attar 
Das, we dismiss the appeals with coats to 
the respondents. There will be only one 
set of costs in the two appeals as we have 
consolidated them. Costs of the consolidated 
appeals should be paid by Brahm Das who 
has been held to be the hereditary ofifice- 
holder and not by Attar Das. 
v.B.B./d.S. Appeals dismissed. 
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Tek Chand, J. 

Piare Lai and anotJw — Plaintiffs 
Petitioners. 

V. 

Gopi Bam and anothei —Defendants 
Opposite Parties. 

Civil Revn. No. 721 of 1935. Decided 
on 11th November 1936, from order of 
Sub-Judge, 1st Class, Ferozepore, D/-11th 
June 1935. 

Civil P. C. (1908), S, 149, Sch. 2, Para. 17 
—Court'fee on objections to award not paid 
through inadvertence, owing to bona fide 
mistake of party’s counsel—Requisite court- 
fee paid at earliest opportunity — Court 
should accept it under S. 149. 

Where the court-fee payable on a memorandum 
of objections to an award has not been paid 
through inadvertence, owing to a bona fide mis¬ 
take of the objector’s counsel but the requisite 
court'fee is paid at the earliest opportunity, the 
Court should, under 8.149, Civil P.O., accept the 
court’fee and should not dismiss the objections 
as not properly stamped : A I R 1929 Nag 117, 
Rel, on. [P 276 0 2] 

Qabul Chand—lot Petitioners. 

Order.—The parties to this litigation 
had appointed an arbitrator out of Court 
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to settle certain disputes between them. 

On 23rd November 1934 the plaintiff 
made an application under Sch. 2, 
Para. 17, Civil P. C., for filing^ the agree¬ 
ment of reference and directions to the 
arbitrator to proceed with the arbitration 
and file the award in Court. This applica¬ 
tion was granted and the arbitrator 
directed to proceed with the arbitration. 
On 25bh March 1935 the arbitrator filed 
the award in Court. The hearing was 
adjourned to 15bh April 1935, the parties 
being directed to file objections, if any, 
within the prescribed period. On 4th 
April 1935 the plaintiff filed a memo¬ 
randum of objections in the Court but did 
not affix a court-fee of Be. 1 on it as he 
should have done. At the next hearing it 
was urged on behalf of the opposite party 
that the objections were unstamped and 
therefore should be rejected. Thereupon 
the plaintiff filed an application, supported 
by an affidavit, that the court-fee on the 
memorandum of objections was not paid 
inadvertently, owing to a bona fide mis¬ 
take on the part of the plaintiff counsel, 
and that the deficiency was being made 
good, and a court-fee stamp of Be. 1 filed. 
The Subordinate Judge rejected this 
application and holding that the objections 
were not properly stamped, dismissed 
them and passed a decree in terms of 
the award. 

There is little doubt that the mistakej 
in not affixing court-fee stamp on the 
memorandum of objections was due to 
inadvertence and in the circumstances the 
learned Subordinate Judge should have 
acted under S. 149 and accepted the 
requisite court-fee, which was paid at the 
earliest opportunity. In this connexion 
reference may be made to 117 I C 223, 
where under somewhat similar circum¬ 
stances the necessary court-fee was al¬ 
lowed to be supplied after the expiry of 
the period prescribed in Art. 158, Lim. 
Act. I accept the petition for revision, 
set aside the order of the Court below 
and holding that the objections were 
properly stamped remand the case for 
disposal in accordance with law. As the 
respondent has not appeared to oppose this 
petition, there will be no order as to costs. 

b.m./r.k^ _ Petition accepted. 

1. Hari v. Ghisu, A I R 1929 Nag 117 = 117 
I 0 223. 
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EAHEM GhANI V. PiR JAHANIAN Shah (Jai La!, J.) 
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Jai Lal, J. 

Rahein Ghani —Decree-holder-”Appel¬ 
lant 

V. 

Go 2 irt of Wards Property Fir Jahanian 
Shah —Judgmenfc-debtor—Respondent. 

Second Appeal No. 539 of 1936, Decided 
on 26th October 1936, from order of Disfc. 
Judge, Sargodha, D/- 28th February 1936. 

(a) Punjab Court of Wards Act (2 of 1903), 
S, 32—Interpretation of—Word ‘suit’ in 
S. 32 does not include ' execution pro¬ 
ceedings*. 

Section 32 nowhere uses the words ‘ execution 
proceedings It merely prohibits the bringing or 
maintenance ol certain suits. By reading 8s. 31 
and 82 together it is clear that the Legislature 
intended to make a distinction between 'suits’ 
and ‘ execution proceedings, ’ and the expression 
‘suits’ is used in the ordinary restricted sense 
and does not include ‘execution proceedings *. 

[P 278 C 2 : P 279 C 1] 

(b) Punjab Court of Wards Act (2 of 1903), 
S, 31 (3)—Application for execution of decree 
against Court of Wards—Absence of certifi* 
cate that claim was notified under S. 26 is 
not fatal to maintenance of application. 

A decree against the Court of Wards was 
obtained and an application for execution of the 
decree was filed. But a certificate that the claim 
was notified under S. 26 was not taken and filed 
in the executing Court: 

Held : that the absence of a certificate that the 
claim was not notified under S. 26 was not fatal 
to the maintenance of the application for exe* 
cution. [P 278 C2] 

(c) Punjab Court of Wards Act (2 of 1903), 
S. 31 (3)— S. 31 (3) does not apply to applica* 
tion for execution of decree against Court of 

Wards {Obiter). 

Obiter, —A decree against the Court of Wards 
waS obtained and an application for execution of 
the decree was filed. A certificate that the claim 
was notified under S. 26 was not filed in the exe* 
outing Court : 

Held : S. 31 (3) applies only when the decree 
was against the ward and not when it is against 
the Court of Wards. [P 277 C 2 ; P 279 C 2 ; 

P 280 C 1] 

Tasadduque Husain —for Appellant. 

Qazi Ataullah —for Respondent. 

Judgment. — The appellant, Rehm 
Ghani, claimed to be a creditor of Pirs 
Jahanian Shah and preferred his claim to 
the Court of Wards which had assumed 
superintendence of the estate of the debtor. 
This claim apparently was not recognised 
by the Court of Wards. Consequently a 
suit was instituted by the appellant against 
the Court of Wards for recovery of his 
debt and was decreed. The appellant 
then attempted to execute the decree but 
was met with objections on behalf of the 
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Court of Wards : (l) that the application 
for execution did not lie unless the decree, 
holder produced a certificate to the efiect 
that his claim had been notified in accord¬ 
ance with S. 26, Punjab Court of Wards 
Act; and (2) that the Deputy Commissioner 
in charge of the Court of Wards had 
made an order for the payment of the 
decretal amount and therefore the execu¬ 
tion proceedings could not proceed. Conse¬ 
quently three issues were framed: (l) 
Whether the application for execution is 
competent in the absence of a certificate 
that the claim has been notified to the 
Deputy Commissioner in accordance with 
S. 26, Punjab Court of Wards Act; 
(2) whether the Deputy Commissioner has 
made any order of payment under S. 32; 
and (3) if he has, what is its effect? The 
executing Court gave its decision against 
the decree-holder on the first issue and 
without deciding the next two issues 
dismissed the application for execution. 
Consequently an appeal was preferred to 
the District Judge by the decree-holder 
and the learned Judge held that the decree 
having been passed against the Court of 
Wards, S. 31 (3), which makes the filing 
of a certificate that the claim has been 
notified to the Deputy Commissioner in 
accordance with S. 26 a condition prece¬ 
dent to a fresh application for execution 
of the decree against the ward, did not 
apply. That section, according to the 
learned District Judge applies to cases 
where a decree has been passed against a 
ward and is sought to be executed against 
his estate in the hands of the Court of 
Wards. The order of the executing Court 
was consequently set aside and the case 
remitted to it with direction to proceed 
with the decision of the remaining two 
issues. This order was passed on 21st 
January 1935. No appeal was preferred 
against this order, nor was any attempt 
made to have it set aside by a superior 
Court. Consequently the order stands and 
is binding on both the parties. 

When the case went back to the execut¬ 
ing Court it again dismissed the applica- 
tion for execution holding that the Deputy 
Commissioner had already passed an order 
under S. 28, Punjab Court of Wards Act, 
laying down the order in which the liabi¬ 
lities of the ward had to be paid including 
the liability under the decree in question 
and that any order executing the decree 
would make that order ineffectual. This, 
in the opinion of the executing Court, was 
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not permissible by virtue of S. 32, Punjab 
Court of Wards Act. An appeal to t^e 
District Judge also was dismissed on the 
same grounds and the decree.holder has 
preferred this second appeal to this Court. 
Before proceeding with discussion of the 
case it is desirable to mention certain 
statutory provisions of the Punjab Court 
of Wards Act which bear on the question, 
S. 26 of the Act provides that on the 
publication of a notification under S. 9, 
which relates to the assumption of super¬ 
intendence by the Court of Wards over 
the estate of a ward, the Deputy Commis¬ 
sioner shall publish a notice calling upon 
all persons having claims against the 
ward or against the property under the 
superintendence of the Court of Wards to 
notify the same in writing to such Deputy 
Commissioner within six months from the 
date of the publication of the notice. After 
the claimant concerned has made his claim 
with the formalities mentioned in S. 27, 
the Deputy Commissioner shall, under 
S. 28, hold an enquiry and shall admit or 
reject the claim in whole or in part so 
made to him and shall intimate his deci¬ 
sion to the claimant and if the liabilities 
cannot be paid at once, the decision shall 
fix the interest (if any) to be paid thereon 
from the date of such decision to the date 
of the payment and discharge of such 
claim. 

The next relevant section is S. 31 which 
provides: (l) That the Deputy Commis¬ 
sioner shall not be empowered to reject a 
claim which is based upon a decree passed 
by any competent Court and provides for 
the manners in which such decrees may 
be proved. Sub-s. (2) provides that on 
the publication of a notice under S. 26, all 
suits and all proceedings in execution of 
any decree against a ward or as affecting 
any property under the superintendence 
of the Court of Wards then pending in any 
civil Court shall be stayed until the plain¬ 
tiff or the decree.holder files a certificate 
that the claim has been notified in accord¬ 
ance with S. 26. Sub-s. (3) of S. 31 is 
that no fresh proceedings in execution of 
any decree against the ward or as affect¬ 
ing such property, other than a decree in 
respect of a transaction subsequent to the 
date of the notification under S. 9 shall be 
instituted in, nor shall any attachment or 
other process in execution of such decree 
be issued by any civil Court until the 
decree.holder files a certificate to the effect 
Specified in Cl. (2). 
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Section 32 provides that subject to the 
provisions of Ss. 19 and 31 nothing ‘in 
this Chapter' shall be construed as pre¬ 
venting any claimant from bringing or 
prosecuting any suit, in any competent 
Court, in respect of any claim which has 
been duly notified, within the time and in 
the manner hereinbefore prescribed, to the 
Deputy Commissioner, and which has, 
whether in whole or in part, been dis. 
allowed by him, but no suit shall at any 
time be brought or be maintainable in 
respect of any claim which has not been so 
notified or to set aside or modify the order 
of a Deputy Commissioner (if any) fixing a 
date for the payment of such claim or regu- 
lating the order in which claims against the 
ward or properties under the superinten. 
dence of the Court of Wards shall be paid. 
S. 19 merely deals with notices previous to 
the institution of suits and is not relevant 
to the present inquiry. 

In this appeal it is not open to me to 
decide whether the decision of the District 
Judge dated 21st January 1935 that 
S. 31 (3) has no application to the present 
case because the decree is against the 
Court of Wards and not against the ward 
is or is not correct, though as at present 
advised I am of opinion that it is correct. 

I must therefore proceed on the assump- 
tion that the absence of a certificate that 
the claim has been notified under S. 26, 
Punjab Court of Wards Act, is not fatal to 
the maintenance of the present appUca. 
tion for execution. During the arguments' 
the appellant's counsel stated that such a 
certificate had been filed but this state¬ 
ment was made under a misapprehension 
and the fact is that no certificate had been 
filed. 

The only ground therefore which I have 
to consider is whether the decision of the 
Courts below that the execution of the 
decree in this case is prohibited by S. 32, 
Punjab Court of Wards Act, is or is not 
correct. It would be observed that S. 32 
nowhere uses the words execution pro¬ 
ceedings’. It merely prohibits the bring, 
ing or maintenance of a suit in respect of 
any claim which has not been notified or 
to set aside or modify the order of a 
Deputy Commissioner fixing a date for the 
payment of such claim or regulating the 
manner in which the claim has to be 
satisfied. The learned District Judge has 
held that the expression ‘suit’ used in this 
section is wide enough to include execu¬ 
tion proceedings.’ It is true that there is 
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aufchoriby thab in some Aobs bhe word 
suib’ has been used in a wider sense and 
includes execubion proceedings,’ bub bhe 
quesbion is whebher ib is used in S. 32, 
Punjab Courb of Wards Act, in the same 
sense. Now a reference to sub-s. (2), S. 31 
shows bhat on bhe publicabion of a nobice 
under S. 26 all ‘suits’ and “all proceedings 
in execution of any decree” shall be stayed 
till the contingency mentioned therein 
occurs. It is clear that the expression 
suits’ as used in this sub.section does not 
include ‘ proceedings in execution” because 
the latter are expressly mentioned in this 
sub-section in addition to suits’. It is 
also clear that in sub-s. (3) no fresh 
proceedings in execution of any decree are 
to be instituted until the decree-holder has 
filed a certificate to the effect specified in 
sub-s. (2). Sub-s. (2) therefore deals with 
pending suits and pending execution pro¬ 
ceedings. Sub-s. (3J applies only to fresh 
proceedings in execution, S. 32 deals with 
fresh suits and probably also with pend¬ 
ing suits. If bhe execution proceedings 
were held to be included in the word ‘suit’ 
as used in S. 32, then sub-s. (3) of S. 31 
becomes redundant. 

Moreover on a reading of the two sec¬ 
tions together it is clear that the Legisla¬ 
ture intended to make a distinction between 
‘suits' and execution proceedings,’ and 
therefore the expression ‘suits’ has been 
used in the ordinary restricted sense and 
poes not include ‘execution proceedings’. 
The prohibition contained in S. 32 relates 
to suits, the object of which is to set aside 
or modify the order of the Deputy Com¬ 
missioner fixing a date for the payment of 
a claim or regulating the order in which 
such claims against the ward or properties 
under the superintendence of the Court of 
Wards shall be paid. It does nob, in my 
opinion, prohibit the institution of execu- 
tion proceedings or continuance thereof 
which may have the effect of nullifying the 
order of the Deputy Commissioner fixing a 
date on which and the order in which the 
claims have to be satisfied. It may be 
that this was not contemplated by the 
Legislature but I have to interpret the 
sections as they exist. That an order exe¬ 
cuting the decree may sometimes have the 
effect of frustrating the order of the 
Deputy Commissioner fixing a date or 
regulating the order of payment of the 
olaim is also obvious from sub-s. (3), S. 31 
which provides that on a certificate being 
produced that the claim has been notified 


under S. 26 to the Deputy Commissioner 
the decree-holder can proceed with the 
execution of his decree. No discretion is 
given to the Deputy Commissioner to 
refuse to grant a certificate which is merely 
a certificate of the fact that a claim has 
been notified. The decree-holder is then 
entitled to execute the decree irrespective 
of the order of the Deputy Commissioner 
fixing a date or order of the payment of 
the decree. 

It was held by Shah Din, J. in 2 P R 
1919^ that where the decree holder has 
filed with his application for execution a 
certificate to the effect specified in sub- 
3. (2), S. 32, Punjab Courb of Wards Act, 
the executing Courb has power to issue an 
attachment or other process in execution 
of the decree, and the property under the 
control of the Court of Wards, which has 
been duly attached, can be sold in execu¬ 
tion without the consent or concurrence of 
the Court of Wards. The object of the 
Legislature, as expressed in these sections, 
appears to be that the Courb of Wards 
should have intimation of a claim and an 
opportunity to satisfy it; but if a claim is 
denied by it or if a decree passed against 
the ward or against the Court of Wards 
has not been satisfied, then the creditor or 
the decree-holder is entitled to enforce 
payment of the same forthwith irrespec¬ 
tive of any order that the Deputy Com¬ 
missioner may have passed fixing a date 
for, or regulating the order of, the pay¬ 
ment of the claim. 

In my opinion therefore the decision of 
the learned District Judge thab in S. 32, 
Punjab Courb of Wards Act, the expression 
‘suit’ is used in a wider sense and includes 
'execution proceedings’ is erroneous, and 
therefore the decree-holder is entitled to 
proceed with the execution of his decree. 

If S. 31 (3) does nob govern the present 
case, then there is no provision in the 
Punjab Courb of Wards Act, which pre¬ 
vents the decree-holder from executing his 
decree under the provisions of the Civil 
Procedure Code. Ib was for the judgment- 
debtor to show some express provision of 
law under which the decree-holder was 
debarred from executing his decree and as 
I have held that S. 32 does not apply, and 
as the learned District Judge has held 
thab S. 31 (3) does not apply, and that 
decision still stands, there is no other law 

1* Deputy Comuiissioner, Amritsar v. Mahindat 

Singh, AIR 1920 Lah 306=58 I C 631=2 
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which has been cited before me which 
creates a bar to the decree-holder from 
executing the decree. I accordingly accept 
the appeal, set aside the orders of the 
Courts below and send the case back to 
the executing Court with direction to pro¬ 
ceed with the execution of the decree in 
accordance with law. The costs of the 
appellant shall be paid by the judgment- 
debtor throughout. The parties have been 
directed to appear before the executing 
Court on 30th November 1936, 

W.D./d.S. Appeal allowed. 
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Addison and Din Mohammad, JJ. 

Arjan Singh and another —Objectors— 
Appellants. 

V. 

Earhhajan Das, Petitioner and others, 
Objectors and pro forma—Respondents. 

First Appeal No. 78 of 1936, Decided 
on 26th October 1936, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/- 28th 
November 1935. 

(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 2Succession to institution in dispute 
from Guru to Chela—Nominations invariably 
made by mahant in office ^ Office is heredi¬ 
tary office. 

Where there is ample evidence to show that 
the succession to the institution in dispute has 
always been from Guru to Chela and the appoint* 
mentsof the successors have invariably been made 
by nominations by mahants in office, the office 
is a “hereditary office” within the meaning of 
S. 2 (4) (iv) of the Act. [P 281 C 1] 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 8—Devolution to office must have been 
according to hereditary right or by nomina¬ 
tion by office-holder before 15th January 
1920 — It is not necessary that cq>plicant 
under S. 8 should have been holding office 
before that date. 

^ In order to qualify a person to present a peti¬ 
tion under S. 8, it is not necessary that he should 
have been appointed before let January 1920. The 
only requirement laid down in the Act is that the 
petitioner should be the holder of an office the 
succession to which before 1st January 1920 
devolved according to hereditary right or by 
nomination by the office-holder for the time being. 

[P 281 0 2] 

(c) Evidence — Admissibility — Secondary 
evidence — Granth Sahib and hukumnamat 

[Quaere). 

Whether secondary evidence of the Granth 
Sahib or hukumnamas is admissible on the ground 
of their sanctity and their immoveability on 
that account [Quaere). [p 282 0 2] 


1987 

(d) Punjab Sikh Gurdwaras Act (6 of 1925) 

S, 16—Originator of institution being Udasi 
Fakir and not Sikh saint—Institution charit¬ 
able and not religious from its inception— 
Institution cosmopolitan and place of shelter 
for all—Riles inconsistent with Sikh religion 
performed in institution *— Mere reading of 
Granth Sahib or gifts to it by Sikhs under 
such circumstances held would not make- 
institution Sikh institution. 

Where the originator of the ehrine was gone* 
rally known to be an Udasi Fakir and not a 
Sikh saint and the institution from its inception 
was found more to be a charitable institution 
rather than a religious one, and where people of 
all castes and creeds assembled and took shelter 
and where there was a platform raised for a- 
mosque and an open platform for worship, and 
where Guru Granth Bahib was read but other 
rites inconsistent with the Sikh religion were- 
performed and when the institution was founded 
there was no Sikh residing in the locality but 
that Sikhs came and settled in its vicinity on 
account of the water supply there and they made- 
grants to the institution out of reverence for the 
Granth Sahib : 

Held : that the mere reading of the Grantb 
Sahib and grants from Sikhs under the circum¬ 
stances would not convert an institution which 
was purely Udasi from its inception into a Sikh 
institution. The institution therefore was not a. 
Sikh institution within the meaning of 8. 16 of 
the Act. [P 283 C 2 ; P 284 0 1, 2] 

Lala Badri Das and Sardar Harnam 
Singh —for Appellants. 

Ackhru Earn, Indar Dev and Mohan 
Sundar Das — for Respondent (Peti¬ 
tioner). 

Din Mohammad, J.—A petition under 
S. 8, Sikh Gurdwaras Act, was presented 
by Harbhajan Das, praying that the insti. 
tution notified as Gurdwara Bhai Batha Ji 
at Pakpattan should not be declared to bo 
a Sikh Gurdwara. The Shironaani Gurd. 
wara Parbandhak Committee and two 
other persons resisted this petition, on the 
grounds (a) that the petitioner had no 
locus standi to make the petition inas¬ 
much as he was not a hereditary office¬ 
holder within the meaning of S. 8 read 
with S. 2, sub-s. (4), Cl. (iv) and (b) that 
the institution came under several of the 
clauses mentioned in sub.s. (2), S. 16^ 
Sikh Gurdwaras Act. The majority of the 
tribunal found against the objectors on 
both the points. The objectors have- 
appealed. We may remark in passing that 
just before the arguments commenced, Rai- 
Bahadur Badri Das informed the Court 
that, though he bad no clear recoUeotion- 
of it himself, he bad been informed that 
very morning by the respondent that h& 
had given some sort of advice to the res- 
pondent in the drafting of hia petition 
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■which ia the subject of this appeal and 
that he was prepared to withdraw from 
the case if the respondent so desired. The 
respondent however on enquiry did not 
object to his appearance on behalf of the 
appellant and we consequently allowed 
Rai Bahadur Badri Das to proceed \vith 
the case. 

Lengthy arguments have been addressed 
to us on both sides and we have been 
taken through both the oral and the docu- 
mentary evidence brought on the record. 
We are not however prepared to differ 
from the conclusions arrived at by the 
majority of the tribunal. As regards the 
competency of the petitioner to present 
this petition under S. 8, Sikh Gurdwaras 
Act, he has only to show that he is the 
holder of a hereditary office. “Hereditary 
office” means 

an office the succession to which before the first 
day of January 1920, devolved according to here¬ 
ditary right or by nomination by the office-holder 
for the time being. 

There is ample evidence on the record 
to show that the succession to the insti¬ 
tution in dispute has always been from 
Guru to Chela. Counsel for the appellant 
concedes this but contends that inasmuch 
as in the appointment of the Mahant of 
this institution the approval of the des¬ 
cendants of the founder of the institution 
was a sine qua non, the office of the 
Mahant of this institution could not be 
termed a hereditary office as the condition 
precedent displaced the idea both of a 
hereditary right to succeed to the office 
and of nomination by the office-holder for 
the time being. We are not however 
prepared to agree to this contention raised 
by the appellant’s counsel. It is true that 
some vague statements have been made to 
the effect that at the time of the appoint, 
ment of some Mahants of this institution 
the descendants of Bawa Sarup Das wore 
present but that does not establish either 
that no^ appointment could be made with¬ 
out their consent or that no appointment 
could be^ valid unless that consent was 
forthcoming* On 6th Dccombor 1919| 
Mahant Manohar Das applied to the 
revenue officers that he had installed 
Mahant Gulab Das on the Gaddi of Dera 
Bawa Sarup Das five years before, that 
all the buildings and lands attached to 
the Dera had been shown in his name 
and that a proper mutation order be made 
in his favour. It is significant that the 
mutation was in accordance with this 


application attested in favour of Mahant 
Gulab Das (Vol. 3, p. 49). 

Again we find that Mahant Manohar 
Das himself had been appointed by Mahant 
Hira Das by a will dated 30th Katik 
Sambat 1930 (l4th November 1873 A. D.), 
(Vol. 3. p, 115). On 7th April 1920, 
Mahant Gulab Das made a will in favour 
of his Chela Bawa Ganga Das appointing, 
him as Mahant to the Dera (Vol. 3, p. 164). 
Not being satisfied with the conduct of 
Mahant Ganga Das, the will was revoked 
on 4th November 1921 and Bawa Ganga 
Das was declared ineligible for the appoint- 
ment. There could not be clearer evidence 
than this to prove that like all other 
institutions of this type the office of 
Mahant descended from Guru to Chela 
and that invariably nominations were 
made by the Mahants in office. Even 
counsel for the objectors before the 
tribunal did not challenge the status 
of the petitioner on the ground now 
urged by their counsel before us. The 
only exception that he took to the peti¬ 
tioner’s competency to present the petition 
was that he had been appointed after 1st 
January 1920. That objection was- 
obviously meaningless. In order to qualify 
a person to present a petition under S. 8, 
it is not necessary that he should have 
been appointed before 1st January 1920. 
The only requirement laid down in the' 
Act is that the petitioner should be the 
holder of an office the succession to whichl 
before Isb January 1920 devolved accord.' 
ing to hereditary right or by nomination! 
by the office-holder for the time being,! 
and this requirement is completely fulJ 
filled in the petitioner’s case. 

Counsel for the appellant has drawn 
our attention to a note (Vol. 3, p. 170> 
made by the Deputy Commissioner, 
Montgomery, stating that the petitioner 
was on the death of Mahant Gulab Das- 
elected by Pandit Atma Sarup of Hard- 
war, Akhara Bara, and Mahant Harbhajan- 
Das of Bhuman Shah and contended that 
this neither disclosed a hereditary right 
nor a nomination by the office holder. The 
interpretation put upon the note referred 
to above is, however, not correct. In the- 
first place, all the circumstances leading 
to the appointment of the petitioner as- 
Mahant have not been mentioned in the- 
note,^ and secondly it does not negative 
the idea of the petitioner’s having comO' 
into the office in either of the ways men¬ 
tioned in the definition of ' hereditary/ 
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office". We take now the second question 
on which the parties have joined issue. 
The position of the objectors is not defi¬ 
nite as to the grounds on which they 
claim the institution to be a Sikh Gurd- 
wara. They have made an attempt to 
bring the institution under various clauses 
of sub- 3 . (2), S. 16. They contend in the 
first instance that this institution was 
founded by Bhai Batha who had been 
styled “a son of the tenth Guru" and was 
established for use by Sikhs for the pur¬ 
pose of public worship. They also urge 
that there was some traditional connexion 
between the institution and the tenth 
Guru and further that the institution was 
established in memory of a Sikh saint or 
historical person. They have, however, 
completely failed to prove any of the 
allegations mentioned above. 

In this connexion, we may first dispose 
of the extravagant claim made by the 
objectors that a copy of a Granth Sahib 
gifted by the tenth Guru himself as well 
as some of the hukamnamas issued by the 
said Guru were installed in the institution 
and that those were the only objects of 
worship there. The objectors mainly rely 
on the statement of Mahant Ganga Das 
in this matter. He is the same Ganga Das 
who was in 1920 appointed a successor to 
the Gaddi by Gulab Das and was sub- 
sequently removed in 1921. He has 
stated that a manuscript Guru Granth 
Sahib and the hukamnamas of Guru 
Gobind Singh and Mai Sundri attached to 
the said Granth Sahib were lying in the 
building in dispute and that it was the 
same Granth Sahib which had been gifted 
by Guru Gobind Singh to Bhai Batha. 
He has further alleged that when he left 
the Smadh 10 or 11 years before he 
appeared in the witness-box, he removed 
both these sacred objects and that he 
made them over to one Narain Singh 
about four months before his appearance 
in Court. This, to say the least, is a bare¬ 
faced lie. It is inconceivable that the 
Sikhs of the locality would have slept over 
the matter for such a long time, had there 
been in existence a manuscript Granth 
Sahib connected with the tenth Guru or 
the hukamnamas issued by him over his 
own signatures as stated by this witness. 
For the Sikh community which has got a 
great regard for its religious preceptors, 
both these articles would have been 
invaluable treasures and the Sikhs would 
never have tolerated their removal, espe¬ 


cially, as it is well known that they had 
started a religious agitation on a large 
scale about the time when this witness 
asks us to believe that he had slipped 
away with those objects. A gentleman 
of the position of a retired Extra Assis. 
tant Commissioner has made a statement 
to the effect that he was informed in 1927 
by the then Mahant that some Chelas had 
run away with the Guru Granth Sahib, 
but we are constrained to remark that 
that statement also is of the same nature 
as that of Mahant Ganga Das. Neither 
the Granth Sahib nor the hukamnamas 
have been produced in original before the 
Tribunal on the ground of their sanctity 
and on the basis of their immovability; on 
that account the objectors have contended 
that they were entitled to lead secondary 
evidence to prove them. We have, how¬ 
ever, no hesitation in remarking that the 
decision of the Tribunal in this respect is 
quite in conformity with law. In the first 
place even if these documents were 
genuine, we doubt whether the secondary 
evidence would have been admissible for 
the reasons stated by the objectors and, 
secondly as remarked above we are not 
convinced of their genuineness. On these 
grounds, we exclude these documents from 
consideration in the determination of the 
matter at issue. 

The objectors have made much capital 
of the existence of a well, known as Bhai 
Bathewala well and practically reared 
their whole fabric on those foundations. 
We have examined that matter very care¬ 
fully and have come to the conclusion that 
the objectors’ foundations were not firm 
and that they had been building on sand 
in this respect. Even if there existed a 
gentleman by the name of Batha in the 
time of the tenth Guru and he was a 
persona grata with the Guru it will not 
be enough to prove the sacred origin of 
the well, known as Bathewala well or even 
establish its having been built by the 
same Batha. It is significant that prior 
to this well coming into possession of the 
institution in question it was owned by 
the Muslim shrine of the place known as 
Bawa Farid and that it was gifted to * the 
wife of Faqir Sarup Das” by the Sajjada 
Nashin of that shrine somewhere in 
Sambat 1872 (1815 A. D.) (Vol. 3. p. 172) 
It is further stated in Ex. P-43 (Vol. 2, 
p. 23) which is an extract relating to this 
well, attached to the settlement record of 
the same year, that the well was named 
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Bathewala as one Bafcha used to cultivate 
the land on this well. This clearly nega- 

advanced by the objec¬ 
tors. It also appears from the later 
jamabandis that this well was in 1896- 


tives the theory 


1897 known as Baghwala and 1913-1914 
it was described as Smadhwala {see the 


entry relating to khasra Nos. 4235 to 
4321 min in Ex. P-56, pp. 55 to 90, 
Vol. 2, and entry relating to khasra 
No 2064 in Ex. P.52 at pp. 115 to 151, 
Vol. 2). In order to establish that these 


two entries relate to the same well, refer¬ 
ence may be made to an application sub- 
mitted by the petitioner for a copy of the 
relevant portions of the settlement record 
relating to Bathewala well and to the 
reply made thereon on 30th August 1935 
that the settlement record for 1896.1897 
did not mention any well of the name of 
Bathewala. 


It is further clear that Bawa Sarup Das 
who is admittedly the originator of this 
shrine was generally known as an Udasi 
Faqir and not a Sikh saint. In Ex. P-16, 
which is a pedigree of the proprietors of 
Mauza Pakpattan attached to the settle¬ 


ment record of 1872, Bawa Sarup Das is 
shown as Faquir” by caste and "Udasi” 
hy got (Vol. 2. p. 18). In Ex. P-13 
which again is a pedigree of the proprie¬ 
tors of Mauza Pakpattan prepared in 
1932-33, the various Mahants who have 
admittedly held ofl&ce in this institution 
have been described as ‘Sadh Udasi’ 
(Vol. 3, p. 105). In Ex. P. 20, which is an 
extract from the Muafi file prepared in 
1849, Sarup Das, grantee, is shown as 
Sadh Udasi’ (Vol. 3, p. 118). In Ex. P.30 
which is also an extract from the Muafi 
file prepared at the time when Sarup Das 
had died and Santokh Das had succeeded 
to the office, the grantee Sarup Das is 
shown as ‘Sadh Udasi’ (Vol. 3, p. 120). 
It is further noteworthy that in both these 
documents the name of the predecessor 
(Guru) of Sarup Das is given as Pritam 
Das, which would evidently show that 
Sarup Das too had succeeded to his Guru 
Pritam Das. This by itself would con- 
elusively establish that Sarup Das was 
not a Sikh, but a Sadh Udasi, as among 
the Sikhs the institution of succession 
from Guru to Chela is unknown. The 
objectors’ own witness, Sundar Singh, 
who claims descent from Sarup Das has 
stated that on the death of Sarup Das his 
widow Mata Sohago enjoined her sons to 
take charge of Sarup Das's secular pro¬ 


perty and install Prem Das in charge of, 
the institution in dispute, This lady no 
doubt gifted some property to the institu¬ 
tion but the gift alone would not be 
enough to prove the contention raised by 
the appellants that the institution was a 
Sikh institution. 

Further, there is abundant material on 
the record to show that from its very 
inception this institution was a charitable 
institution rather than a religious institu¬ 
tion. In Ex. 0-2 which was prepared at^ 
the time of the Settlement of 1872, in the 
proprietary column relating to the lands 
attached to the Baghwala well, the name 
of Mahant Hira Das, Chela of Bawa 
Santokh Das, caste Faqir’ got ‘Udasi’ is 
given as owner. Against serial No 183, 
Khasra No. 4223 there is shown one 
maria of land under a raised platform of a 
kacha mosque. In the same document 
against serial No. 180, Khasra No. 4287 
min, two pieces of land measuring 8 mar- 
las, 8 sarsahis and one sarsahi each are 
shown as dhuan (fire place) and against 
Khasra No. 4302, a plot of land measur¬ 
ing two sarsahis is shown as a place of 
worship. At serial No. 182, against 
Khasra No. 4274, a plot of land measur¬ 
ing 4 marlas 6 sarsahis is shown under 
the Smadh of Chajju. From these entries 
it will clearly appear that this institution 
was a sort of cosmopolitan institution 
where people of all creeds and castes 
could assemble and take shelter : other.l 
wise, if the institution had been a Sikh,* 
Gurdwara, there could not have been in* 
existence there a raised platform for a 
mosque or an open platform for a place of 
worship or the dhuan, as mentioned above. 
The plan Ex. 0-3 which is on the record 
throws a good deal of light on this aspect 
of the case. We are fortified in our con¬ 
clusion by an application. Ex. P.41 at 
p. 99, Vol. 2. This was made by one 
Sewa Das, Chela of Mahant Manohar Das, 
on 19th January 1898 and forms part of 
the record of inquiry into the Muafi relat¬ 
ing to the lands attached to this institu¬ 
tion. It is stated therein that the Dera is 
a holy place visited by the Hindus on 
account of the existence of the Smadh of 
Bawa Sarup Das as well as some other 
Smadhs of notable persons. It further 
states that from the very beginning a 
drinking tank and a shivala have existed 
there as well as several houses which pro¬ 
vide comfort to the Faqirs living there 
permanently and to the travellers visiting 
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the place occasionally. Persons of all 
castes and creeds without any distinction 
visit the place and live there and that on 
the occasion of the four fairs including 
the two big fairs, -one of Hazrat Baba 
iFarid and the other of Hazrat Baba Diwan 
'Sahib, visitors are accommodated in those 
buildings. We may say in passing that 
Ithis probably explains the gift made by 
the Sajjada Nashin of Hazrat Farid to 
Mata Sohago referred to above. We need 
not repeat that a purely Sikh institution 
would not have been used in the manner 
in which it was depicted to be used long 
before the Akali agitation started or the 
Sikh Gurdwaras Act came into existence. 

It is also clear from the record that 
during the proceedings in 1849 and the 
following years relating to the Muafi of 
this institution although several state, 
ments were recorded of persons connected 
with the institution, not once was a refer¬ 
ence made to Batha or his connection with 
the institution. Reference in this con¬ 
nexion may be made to the statements of 
Brahm Das (Vol. 2, pp. 1, 2 and 3), San- 
tokh Das (pp. 4 to 8, 11 and 15), Matka 
(p. 9) and Chain Das (pp. 12 to 14, 
Vol. 2). Reference may also be made to 
Ex. P.29 (Vol. 3, p. 119). 

Counsel for the appellant has laid great 
stress on the fact that when Mahant 
Manohar Das wanted to convert the 
kacha buildings of this institution into 
pakka buildings, he went round collecting 
subscriptions taking the Granth Sahib 
along with him and that several Sikhs 
made a generous response to his appeal. 
Even if this be so, it would in no wise 
establish that the institution was pri¬ 
marily established as a Sikh institution. 
It is practically admitted by the objectors 
that at the time when the institution 
came into existence there was hardly any 
Sikh residing in the locality and as even 
the IJdasis read Guru Granth Sahib and 
hold it in great esteem it is no wonder 
that the Sikhs who happened to settle in 
the colony after the canal system was 
introduced there supported this institution 
on that account. It is a matter of com¬ 
mon knowledge, however, that the mere 
reading of Guru Granth Sahib in an IJdasi 
institution where other rites are per¬ 
formed which are inconsistent with the 
Sikh religion does not convert a purely 
Udasi institution into a Sikh institution. 
The Ddasis worship Gola Sahib and the 
Murti of Baba Sri Chand and pay a very 


great reverence to the Smadhs of their 
own Guru erected in their Asthans and 
all this militates against the tenets of the 
Sikh religion. We have no doubt, there, 
fore, that the institution in dispute was 
not a Sikh institution within the meaning 
of sub.s. (2) of S. 16, Sikh Gurdwaras Act. 
We accordingly affirm the decree of the 
Sikh Gurdwaras Tribunal and dismiss the 
appeal with costs. 

W.D./a.l. Appeal dismissed. 
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Jai Lal, J. 

L. Bam Plaintiff—Appellant, 

v. 

Dalip Singh and oilers—Defendants—■ 
Respondents. 

Second Appeal No. 627 of 1936, Deci¬ 
ded on 5th November 1936, from order of 
District Judge, Delhi, D/. 18th January 
1936. 

Punjab Pre*emption Act (1 of 1913), S. 3— 
Question whether property forms part of 
village or urban immoveable property is 
question of law — But its determination^ 
wholly depends on finding of fact—Second 
appeal does not lie. 

The question whether a particular property 
comes within the definition of village immoveable- 
property or urban immoveable property as con- 
tained in 8. 3, is a question of law, but its deter¬ 
mination wholly depends on a finding of fact and 
the legal definition necessarily follows from tbie- 
finding of fact. So a second appeal does not lie. 

[P 284 0 2 ; P 285 0 1]. 

Mehr Chand Mahajan and Bishen 
Narain —for Appellant. 

Manohar Lal and I. K. Kaul —for 
Respondents. 

Judgment.—This is a plaintiff s appeal 
in a suit for pre-emption. He sought to 
pre-empt the sale on the ground of vicin¬ 
age. Such a right exists in the case of 
urban immoveable property but not in the 
case of agricultural land or village im¬ 
moveable property. The learned District 
Judge has held that the property in suit 
is not urban immoveable property but 
that it is either agricultural land or more 
probably village immoveable property, and 
therefore the right of pre-emption by 
vicinage does not exist. A preliminary 
objection is raised on behalf of the respon. 
dent that no second appeal lies because 
the conclusion of the District Judge is one 
of fact. On behalf of the appellant it is 
urged that the conclusion is not one of 
fact but one of law because the question is 
whether the property in suit comes with- 
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in the definition, as contained in S. 3, 
Punjab Pre-emption Act, of village im¬ 
moveable property or urban immoveable 
property. It is true that to that extent 
the question might be one of law but the 
determination of this question wholly 
depends upon whether the property forms 
ipart of the town of Delhi or whether it is 
ivillage immoveable property and has not 
lyet become part of the town of Delhi. 
-The learned District Judge has held that 
jthe property has not become part of the 
town of Delhi. That, in my opinion, is a 
finding of fact and the legal definition 
necessarily follows from this finding of 
fact. 

I accordingly hold that this appeal, 
under the circumstances disclosed in the 
case, is not competent and I dismiss it 
with coats. 

v.B.B./d.S. Appeal dismissed. 
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/ Addison and Din Mohammad, JJ. 

Baga Singh —Objector—Appellant. 

V. 

Imam Bin and others^ Petitioners and 
others, pro forma—Respondents. 

Pirst Appeal No. 40 of 1936, Decided 
on 29th October 1936, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/. 30th 
October 1935, 

(a) Civil P. C. (1908), O. 41. R. 27-Addi- 
tional evidence—Lacuna — Additional evi* 
dence can be allowed by appellate Court only 
when lacuna or inherent defect becomes 
apparent—Provisions are not meant to patch 
up weak parts of case and fill up omissions 
in appeal. 

Legitimate occasion for tbo exercise of the dis* 
cretion to allow additional evidence is not when¬ 
ever, before the appeal is heard, a party applies to 
adduce fresh evidence, but when on examining 
the evidence as it stands, some inherent lacuna 
or defect becomes apparent. fP 285 C 2] 

. The provisions of S. 107, Civil P. C., as eluci¬ 
dated by 0. 41, R. 27 are clearlyv.not intended to 
allow a litigant who has beenAuccessful in the 
lower Court, to patch up the weak parts of his 
I case and fill up omissions in the Court of appeal: 

AIR 1931 P C U3, Bel. on; A I R 1929 P C 
0,99, Expl. [P286C 1] 

(b) Punjab Sikh Gurdwaras Act (8 of 
1925), Ss. 7 and 10 (3)— Notification under 
S. 10 (3)—It is not conclusive proof of right, 
title or interest in property in dispute of 
party named therein—It only proves that no 
claim was made under S. 7. 

Notification of the Local Government under 
S. 10 (3) is not conclusive proof of the right, title 
or interest of the party named therein in the pro¬ 


perty concerned but it only proves the simple 
fact that no claim was made in respect of any 
right, title or interest, specified in the notification, 
under S. 7 of the Act and nothing more. 

[P 286 0 1, 2] 

Sardar llarnam Singh —for Appellant, 

J. L. Kapu) —for Respondents (Peti- 
tioners). 

Din Mohammad, J.—The petitioners 
respondents in this case claimed certain 
lands situate at Muza Qila Jhanda Singh 
to be their property. The Shiromani 
Gurdwara Parbhandhak Committee as 
well as certain other Sikhs resisted the 
petition. The Sikh Gurdwaras Tribunal 
found in favour of the petitioners. Hence 
this appeal by one of the signatories of 
the petition under S. 7, Sikh Gurdwaras 
Act. The sole question to be determined 
in this case is whether the petitioners 
have succeeded in proving their right, title 
or interest in the lands claimed by them. 
It is not denied by the objectors that the 
lands in dispute belong to the petitioners. 
The only plea that has been raised by 
them is that the institution on whose 
iDehalf they are resisting the application 
is an occupancy tenant under Cl. (d), sub- 
s. (l) of S. 0 , Punjab Tenancy Act. The 
petitioners' ownership being admitted, the 
onus of proving that ownership is encum¬ 
bered by this right will evidently lie on 
the objectors and we have no hesitation 
in saying that they have failed to dis- 
charge it. The objectors contend that 
one Ram Narain was a Muafidar of these 
lands and that the Parbandhak Com¬ 
mittee had succeeded to his interest about 
13 years ago. There is, however, nofihing 
on the present record to show that this 
was so. Counsel for the appellant pro¬ 
duced some documents during the pendency 
of the appeal to prove the objectors’ claim, 
but finding that even those documents 
did not help him, he has further made a 
request to be allowed to produce additional 
evidence under E. 27, 0. 41, Civil P. C. 
We are not, however, prepared to grant 
this request in face of the clear pronounce¬ 
ment of their Lordships of the Privy 
Council contained in 10 Pat 654.^ At 
p. 668 their Lordships have observed : 

The legitimate occasion for the exercise of this 
discretion is not whenever before the appeal is 
heard a party applied to adduce fresh evidence but 
when_ on examining the evidence as it stands 
some inherent lacuna or defect becomes apparent. 

1. Parsotim Thakut v. Lai Mohar Thakur AIR 
1931 P 0 143=132 I C 721=58 I A 254=10 
Pat 664 (P C). 
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On the same page, their Lordships have 

remarked as follows: 

The provisions of S. 107, Civil P. C., as eluci¬ 
dated by 0, 41, B. 27 arc clearly not intended to 
allow a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of his 
case and dll up omissions in the Court of appeal. 

Counsel for the appellant relied on 
AIK 1929 P C 99,^ but that judgment 
was delivered under 0. 13, E. 2, Civil 
P. C., and has nothing to do with 0. 41, 
E. 27, Civil P. C. In order to establish a 
claim under Cl. (d), sub-s. (l) of S. 5, 
Punjab Tenancy Act, it is incumbent upon 
the claimant to prove that he is a Jagirdar 
of the estate or any part of the estate in 
which the land occupied by him is 
situate and that he has continuously 
occupied the land for not less than 20 
years. As already remarked, there is not 
a tittle of evidence to prove any of the 
material ingredients of this clause. Even 
if it be assumed for the sake of argument 
that Eam Narain was a Muafidar of the 
land in suit, there is no documentary evi¬ 
dence on the record to show that he had 
been in occupation of the land for 20 years 
or that the objectors had succeeded to 
the Muafi in question under the orders 
of the Government. Counsel for the 
appellant referred us to a copy of the 
mutation relating to the land situate at a 
village of the name of Kot Dharam Chand 
and asked us to hold that what happened 
in that case had happened in the present 
case also and that the objectors had law. 
fully succeeded to whatever right, title or 
interest Earn Narain had in the land. We, 
however, cannot follow this course as to 
us it appears to be illegal. Counsel fur¬ 
ther contended that no claim having been 
made under S. 10, the Local Government 
has issued a notification under sub-s. 3 of 
that section specifying the right, title or 
interest of the objectors in the property 
in dispute and as the right claimed by 
them pertained to the Muafi in question, 
this Court should take the said notification 
as conclusive proof of the fact that the 
objectors were the Muafidars or in other 
words, the successors-in.interest of Eam 
Narain. This argument, however, pro¬ 
ceeds on a wrong conception of sub-s. (3), 
]S. 10. The only thing that the notifica- 
|tion under that sub-section can prove is 
jthe simple fact that no claim was made 
iin respect of any right, title or interest 

2. Gopika Raman Roy v. Atal Singh, AIR 1929 
P C 99=114 I C 561=66 I A 119=66 Cal 
1003 (P C). 


Specified in the notification under S. 7, 
Sikh Gurdwaras Act, and no more. On 
these grounds, we affirm the decision of 
the Sikh Gurdwaras Tribunal and dismiss 
this appeal with costs. 

K.B./a.L. Appeal dismissed. 
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Jai Lal, J. 

Ghulam Mohammad Shah and others 
—Plaintiffs—Appellants. 

V. 

Sadhu Bam and others —Defendants 
Eespondents. 

Second Appeal No. 1757 of 1935, De¬ 
cided on 3rd November 1936, from decree 
of Dist. Judge, Mianwali, D/- 27th May 
1935. 

Custom (Punjab) — Shamilat —Cultivation 
of—Adna malik in Panj Girain,^ Tahsil 
Bhakkar, Mianwali District, is entitled to 
cultivate shamilat land without permission 
of ala malik—Only right of ala malik is 
priority to cultivate land before it is actually 
cultivated by adna malik. 

An adna malik in the village Panj Girain in 
the Tahsil of Bhakkar in the Mianwali District 
is entitled to cultivate shamilat land without the 
permission of the ala malik. The only right of 
the ala malik is priority to cultivate the land 
before it is actually cultivated by the adna malik. 

[P 286 0 2] 

Mohammad Monir —for Applicants. 

Achhru Bam^ Shamhu Lal Puri and 
Indar Dev —for Eespondent 1. 

Judgment.— The only question in this 
second appeal is whether an adna malik 
in the village Panj Girain in the Tahsil of 
Bhakkar in the Mianwali District is en¬ 
titled to cultivate shamilat land without 
the permission of the ala malik. The 
learned District Judge has held that on a 
proper interpretation of the two clauses 
of the wajibularz, i. e., Cls. 11 and 12, it 
is clear that no permission of the ala 
malik is necessary to enable the adna 
malik to cultivate shamilat land and that 
the only right of the ala malik is priority 
to cultivate the land before it is actually 
cultivated by an adna malik. That this 
interpretation is correct is clear from thej 
phraseology of the two clauses of the 
Wajibularz already referred to. Cl. 11 is 
that: 

Tho ala maliks have the first right to culti* 
vate tho shamilat and after them that right 
devolves upon the adna maliks. If the latter 
have no intention or means to occupy the shami* 
lat land, the ala maliks can give the land to 
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other people, whether they be residents or non¬ 
residents and on such terms as they like. 

It; ■will be observed that no mention is 
made of any permission by the ala maliks 
to be obtained by the adna maliks before 
they can cultivate the shamilat land. 
Cl. 12 deals with jhuri and it is provided 
that it is open to the ala malik to refuse to 
accept jhuri from the adna malik in which 
case the latter becomes an occupancy 
tenant. This clearly establishes the right 
of the adna maliks to cultivate the 
shamilat land without reference or without 
the permission of the ala maliks. The 
matter is so clear that it is not necessary 
for me to discuss it in detail. In my 
opinion the learned District Judge has 
come to a correct conclusion as to the 
interpretation to be placed on these two 
clauses of the Wajibularz. It is next 
contended on behalf of the appellants 
that the learned District Judge has found 
that Ganhwara, a tenant of the appellants, 
ala maliks, had actually cultivated about 
40 kanals of land and the prayer for 
injunction which has been refused also 
related to the land so cultivated by Ganh¬ 
wara. On the other hand it is urged on 
behalf of the respondents that they never 
claimed any right to cultivate the land 
which had already been cultivated by 
Ganhwara or to prevent the ala maliks or 
Ganhwara from cultivating this land and 
that there was no dispute in this litiga¬ 
tion about that land. It is therefore 
conceded that any decision given by 
the District Judge in this case does 
not affect the land which it had 
been found has been cultivated by 
Ganhwara. This admission by the res¬ 
pondents ought to remove any apprehen¬ 
sion that the appellant may have with 
regard to the land cultivated by Ganh¬ 
wara. It is not necessary to modify the 
decree of the learned District Judge 
because it is admitted that it does not 
affect such land specially as there can be 
no possible objection to the ala maliks 
cultivating land which is not already 
cultivated by the adna maliks or by 
occupancy tenants. I therefore dismiss 
this appeal. The appellants shall pay the 
costs of the respondents in this appeal. 

R.M./d.s. Appeal dismissed. 
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Jai Lal, J. 

Thakar Dass —Decree-holder — Appel¬ 
lant. 

Ba7n Eakha j\Ial —Judgment-debtor— 
Respondent. 

First Appeal No. 229 of 1936, Decided 
on 23rd November 1936, from order of 
Senior Sub-Judge, Gujrat, D/- Slst January 
1936. 

Punjab Relief of Indebtedness Act (7 of 
1934), S. 35—Person belonging to agricul¬ 
tural tribe but not cultivating land himself is 
not agriculturist. 

A person belonging to an agricultural tribe and 
owning some land but not cultivating the land 
himself is not an agriculturist within the meaning 
of S. 60, Civil P, C. and therefore cannot claim 
the benefit of S. 35, Punjab Relief of Indebtedness 
Act. [P 287 C 2] 

Arjan Das—for Appellant. 

S. G. Manchanda —for Respondent. 

Judgment. —The only question in this 
appeal is whether the judgment-debtor 
Ramrakha Mai, who has been found to 
belong to an agricultural tribe, being 
Mohyal Brahman, is entitled to claim 
exemption from sale in respect of two 
houses owned by him in Kharian, which 
is the headquarters of a Tahsil. The; 
judgment-debtor is before me and admits^ 
that he does not cultivate any land in the 
village or anywhere else. He owns 13| 
bighas of land which he let out to tenants.l 
Under the circumstances he cannot be 
held to be an agriculturist within the 
meaning of S. 60. He is a retired school-, 
master and is a lambardar. He does not 
get any pension but received Rs. 1,600 as 
his provident fund. He alleged that he 
himself is living in one of the houses and 
that in the other house he keeps his cattle. 
I believe, however, the evidence of the 
decree.holder that he had previously 
rented one of the houses to another person 
but recently has shifted to that house for 
his personal residence, and the other house, 
which was occupied by him before, is now 
vacant. Apparently this was done in order 
to try to secure exemption under S. 35, 
Punjab Relief of Indebtedness Act. 

In my opinion, the judgment-debtor is 
not entitled to the benefit of S. 35, Punjab 
Relief of Indebtedness Act, because he is 
not an agriculturist within the meaning of 
S. 60, Civil P. 0., and it would be a ques¬ 
tion whether, under the circumstances, 
the house, which is now occupied by him 
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and which was occupied by him shortly 
before attachment, should not be held to 
have been rented by him, as it had been 
rented for some years before he came to 
occupy it. I have, however, given him a 
choice, in view of my admitting note, to 
claim exemption in respect of only one of 
the houses and he has claimed exemption 
before mo in respect of the house which is 
not now occupied by him and which is 
bounded as follows; NortJu by a gali; 
East, by a gali; South, by the house of 
Mehta Jagan Nath; and West, by the 
house of Mehta Araar Nath according to 
the plan which is on the record. The 
other house which is described in the plan 
as bounded on the East, by the house of 
Master Sundar Das; So 2 ith, by a gali; 
West, by the house of Darshan Singh 
and North, by the house of Mahtab Ali 
Pathan shall be held saleable in execution 
of the decree. 

I accept this appeal and direct that the 
house mentioned above last shall be sold 
in execution of the decree of the decree- 
holder. The respondent shall pay the 
costs of this appeal. 

S.C./d s. Appeal allowed. 
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Tek Ohand, J. 

Kishori Lal and others —Plaintiffs— 
Petitioners. 

V. 

Khair Din and others — Defendants— 
■Opposite Parties. 

Civil Eevn. No. 492 of 1936, Decided 
on 10th November 1936, from order of 
Senior Sub-Judge, Gurdaspur, D/- 29th 
June 1936. 

Co'sbarer — Co sharer granted temporary 
injunction restraining other co-sharers from 
building on joint land pending suit — In 
■ appeal Court finding no necessity for tempo¬ 
rary injunction and allowing other co'sharers 
to build at their own risk—Court held ex¬ 
ceeded its jurisdiction in deciding suit on 
merits—Status quo ante must be maintained 
—No obligation on plaintiff oo-sbarer to sue 
for partition. 

Iq cases of disputes between co-sharers, it is of 
the utmost importance that the sfafus quo ante 
should be maintained pending decision of the 
suit, and that none of the co-sharers should be 
allowed to deal with joint property in a manner 
which is likely to render the suit infructuous or 
create other complications* [P 289 C 1] 

One of the co-sharers sued for a perpetual 
injunction, restraining his other co-sharers from 
*building on a portion of joint land, which area 


was larger than their share. Pending the suit he 
was granted a temporary injunction against the 
other CO* sharers not to build on joint property till 
the decision of the suit. The other co-sharers con¬ 
tinued building in defiance of the injunction. The 
lower Court characterizing the conduct of other 
co-sharers as reprehensible, found that there was 
no need for a temporary injunction and allowed 
them to build at their own risk; 

Held \ that tho statutory rule of* maintaining 
the status quo ante was departed from without 
any adequate reason and the Judge had really 
exceeded his jurisdiction in virtually deciding the 
suit on the merits. [P 289 0 1] 

Held further : that there was no obligation on 
the plainbifi co-sharer, who was granted tempo¬ 
rary injunction to sue for partition. It was^ for 
the defendants co-sharers to have the land divided 
before starting the construction either by consent 
or through Court. tP 289 0 1] 

Vishnu Datt for Eaj Kishna Tandon 
and Raj Kishna Tandon —for Petitioners. 

Ghiragh Din and Muharnmad Din J an 
for Ghiragh Din —for Opposite Parties. 

Order.—This ease was heard on 2nd 
October 1936. At the conclusion of the 
arguments the parties asked for an ad- 
journment to enable them to enter into a 
compromise. The case was accordingly 
adjourned to the 12bh October, and again 
at the request of counsel to the 27th 
October. It appears however that no 
compromise has been arrived at. I there* 
fore proceed to decide the case. 

The property in dispute is a vacant piece 
of land in Batala which belonged origi¬ 
nally to firm *Shadi Khair Din*. Shadi’s 
share was 13/48, which on his death, his 
son Din Mohammad sold to the plaintiffs. 
The defendants having lately enclosed a 
portion of the joint land with a view to 
erect machinery thereon, the plaintiffs 
brought a suit for a perpetual injunction 
restraining the defendants from construct- 
ing any building on the joint land. This 
suit is being tried in the Court of the 
Sub.Judge, Batala. .Along with the plaint 
the plaintiffs presented an application for 
issue of a temporary injunction directing 
the defendants not to construct any build¬ 
ing till further orders of the Court. On, 
4bh May 1936, the Sub.Judge issued the 
temporary injunction asked for, Shortly 
afterwards the defendants applied to have 
the injunction discharged. The Sub-Judge 
by his order dated 12th June 1936, rejected 
this application and made the interim 
order absolute. In this order he observed 
that the defendants had disobeyed the 
temporary injunction and had continued 
the building operations in defiance of the 
injunction. On appeal the Senior Sub- 
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Judge, while characterising the conduct of 
the defendants as reprehensible, held that 
the temporary injunction should not have 
been issued. He accordingly accepted the 
appeal and cancelled the temporary injun- 
tion, laying down at the same time that 
the defendants will be held to have 
enclosed the land and fixed the machinery 
in the premises at their own risk. 

After hearing counsel and examining 
the record I am unable to sustain the 
■appellate order of the learned Senior Sub- 
Judge. In cases of this kind it is of the 
utmost importance that the status quo 
ante should be maintained pending the 
decision of the suit, and that none of the 
co-sharers should be allowed to deal with 
joint property in a manner which is likely 
to render the suit infructuous or create 
other complications. It seems to me that 
this salutary rule has been departed from 
in this case without any adequate reason 
and the learned Judge has really exceeded 
his jurisdiction in virtually deciding the 
suit on the merits before the trial had 
begun. After rightly stating the law, that 
ordinarily one of the co-sharers of joint 
property is not entitled to build on it 
without the permission of the others, since 
such conduct on his part is likely to preju¬ 
dice eventually a proper partition of the 
property, he has remarked that the plain¬ 
tiffs in this case should, instead of filing a 
suit for perpetual injunction, have insti. 
tuted a suit for partition. I am unable to 
see that there was any obligation on the 
plaintiffs to sue for partition. It was the 
defendants who were anxious to build on 
a portion of the joint land, which com¬ 
prises an area larger than their proper 
share and it obviously lay on them to have 
the land divided before starting the con¬ 
struction, either by consent or through 
Court. The learned Senior Sub.Judge 
appears to have overlooked the fact that 
the area enclosed is admittedly 3/4th of 
the joint plot, while the defendants’ share 
is 35/48. This shows that the defendants 
have not only effected a partition of the 
property by their unilateral act, selecting, 
at their choice the portion which they 
considered to be suitable for their pur¬ 
poses, without reference to the other 
co-owners, but that they propose to bring 
within an enclosure surrounded by a pucca 
wall land in excess of their shares, which 
they will have to surrender in any case. 
This area may be small, but it is admit¬ 
tedly valuable. Further, it is difficult to 
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see how the construction of a pucca com¬ 
pound wall and fixing machinery in it can 
be regarded as structures of a temporary 
nature. Obviously these structures will 
materially alter the nature of the property 
which in the very nature of things, it is 
necessary, should not be done until the 
relative rights of the parties have been 
determined in the suit. 

I can see no justification for departing 
from the ordinary rule in this case, more 
especially when the respondeots appear to 
have disobeyed the injunction issued by 
the trial Judge. I accept the petition for 
revision, set aside the order of the lower 
appellate Court and restore that of the 
trial Judge confirming the temporary 
injunction issued by him. The respon¬ 
dents shall pay the costs of the petitioners 
in the lower appellate Court and this 
Court. 

V.B.B./k.s. Petition accepted. 
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Bhide, J. 

Melitah Singh —Plaintiff—Appellant. 

v. 

Small Town Committee, Phalia, 
Defendant and others, Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 662 of 1936, Decided 
on 20th November 1936, from decree of 
Senior Sub-Judge, Gujrat, D/- 20th 
February 1936. 

Punjab Small Towns Act (2 of 1922), 
Ss. 34 (q)and 41—Fixing fees for occupation 
of portion of public street by motor lorries 
falls under S. 41 and not under S. 34 (q). 

A resolution passed by the Small Towns Oom- 
mittee fixing fees for the occupation of a portion 
of a public street, where lorries are allowed to 
stand, falls under S. 41 and not under S. 34 (q), 
as the latter section deals with licensing of motor 
vehicles and setting apart of places for public 
vehicles, while S. 41 deals with levying of fees, 

[P 290 G 1] 

Harhhajan Dass — for Appellant. 

B. L, Anand I — for Respondent (De- 
fendant). 

Judgment. — This was a suit for a 
declaration that a resolution passed by the 
Small Town Committee of Phalia fixing 
fees for the occupation of a portion of a 
public street, where motor lorries were 
allowed to stand, was ultra vires. The 
suit has been dismissed by the Courts 
below and the plaintiff appeals. The only 
contention raised by the learned oounseP 
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for Iho appellant was that the resolution 
of the Committee falls within the scope of 
S. 34, Cl. (q), Small Towns Act, and was 
ultra Tires as the procedure prescribed by 
S. 36 was not followed. This contention 
does not appear to me to be sound as 
Cl (q) of S. 34 deals with licensing of 
motor vebicles and setting apart of places 
for public vehicles, while the levying of 
fees comes under Cls. (c) and (e) of S. 41. 
IThe learned Senior Subordinate Judge has 
'rightly held that the resolution was in 
lorder as the case falls under S. 41. 

I dismiss the appeal with costs. 

V.B.B./d.S. Appeal dismissed. 
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Coldstream and Bhide, JJ. 

Bam Kishen Das—Appellant. 

V. 

Shiromani Gurdwara Parbandhah 
Committee, Amritsar and another, Objec¬ 
tors and others, Petitioners — Respon¬ 
dents. 

First Appeal No. 2329 of 1935, Decided 
on 26th November 1936, from decree 
of Sikh Gurdwaras Tribunal, Lahore, 
D/- 23rd September 1935. 

Punjab Sikh Gurdwaras Act (8 of 1925), S. 8 
—Sikh Gurdwara—Dharamsala Sree Granth 
Sahib of Shahabad — It is Sikh Dharamsala 
and not Udasi dera. 

Although Udasis read the Granth Sahib and 
the fcripiure is kept in most Udasi deras, yet 
the institution Dharamsala Sree Granth Sahib 
of Shahabad, though its servitors were Udasi 
Sadhs, is not an Udasi dera or college but the 
ordinary Sikh village dharamsala where the 
travellers are accommodated and the Granth 
recited by the Udasi sadh in charge. [P 291 C 2; 

P 292 0 1] 

N, C. Pandit and Din Dayal Khanna 
—for Appellant. 

Charan Singh and Narindar Singh 
for Respondents. 

Coldstream, J.—This is an appeal by 
Nanak Saran the hereditary manager of 
an institution known as Dharamsala Sri 
Granth Sahib in Shahabad a revenue 
estate in Thanesar Tabsil of the Karnal 
District against the decision of the Sikh 
Gurdwaras Tribunal, that the institution 
is a Sikh Gurdwara and not, as claimed 
by him in a petition submitted under S. 8, 
Sikh Gurdwaras Act, an Ddasi Dera 
belonging to him. The decision was in 
accordance with the judgment of two 
members of the Tribunal, Rai Sahib Lala 


Dwarka Parshad and Sardar Man Singh. 
"With this judgment the learned President,. 
Bilton, J. did not concur, holding it not 
proved that the institution was s Sikh 
Gurdwara. Nanak Saran’s petition be- 
sides alleging that the institution was his- 
own property asserted that it was known 
as the dharamsala of Bawa Maya Ram. 
that the smadhs of his ancestors were' 
attached to it. that these smadhs, a Gok 
Sahib, an idol of Bawa Sri Chand (the- 
founder of the Udasi Order) and a Granth 
Sahib peculiar to the Diwana- sect of 
Udasis were the only objects of worship 
in it and that the Sikhs had no concern 
with the dharamsala. Nanak Saran died 
before the trial began and his chela Ram 
Kishen Das was substituted for him as 

his legal representative. 

The petition was resisted by the Shiro. 
mani Gurdwaras Parbandhak Committee 
(hereinafter referred to as the objectors) 
who denied the truth of the allegatione- 
made by the mabant, asserting that the 
institution was established for use by 
Sikhs for public worship, the only object 
of such worship in the institution being, 
the Guru Granth Sahib. The judgments- 
of the majority of the tribunal held it 
established by the evidence that public 
worship in the institution had always been 
Sikh worship for which purpose the 
institution had been founded. Ik is con- 
tended before us by appellant’s counsel 
that there is no evidence proving that the 
shrine was established for Sikh public 
worship and that the appellant’s evidence 
shows that it was an Udasi Dera in which 
the only Granth Sahib worshipped was a. 
book produced in Court which was not 
the Guru Granth Sahib but the Granth 
of the Diwanas. 

From the documentary evidence in the 
case it appears that at the time of the first 
settlement in 1851, the shrine and its 
property were in possession of two Udasi 
Fakirs of Sadhs, Sarah Dial and Brahm 
Dhyan. The earliest record of that time 
(Ex. C. 2), describes the muafi attached 
to the shrine as having been given origi¬ 
nally by Sikhs to an Udasi called Maya 
Ram. The register of muafis prepared 
after enquiry (Ex. C. 4) sets forth the 
history of the muafi in detail as given by 
Sarah Dial. The land had been part of 
a jagir enjoyed by the local Sikh sardars 
and the endowment had been made some 
sixty years previously for the house of 
the Granth Sahib, a dharamsala andJ 
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smadhs, the servitor khidmatuguzar of 
the institution being Gurtnukh Das, the 
brother-in-law of Sarah Dial's grand 
Guru. Gurmukh Das was succeeded as 
khidmatguzar by his chela Gur Dial, 
Sarah Dial’s Guru. The income was 
spent upon lighting the buildings and feed¬ 
ing hungry fakirs who visited the shrine. 
This statement was corroborated by the 
lambardars of the revenue estate, all 
Mohamedans, and the representatives of 
the Sikh jagirdars who were the succes¬ 
sors of the original donors agreed to the 
continuance of the assignment. It was 
accordingly recommended that the muafi 
should be continued so long as the house 
of the Granth Sahib, the smadhs and the 
dharamsala existed. The recommenda. 
tion was accepted by the Commissioner on 
1st September 1852 (0. 6). 

Prom a statement made by the Mahant 
Nanak Saran (0. 6) and a report by the 
Settlement Superintendent (0. lO) during 
the enquiry into the muafi at the settle, 
ment of 1886-87 (0. 8) it appears that 
Sarah Dial absconded and Prabhu Dial 
was imprisoned on a charge of murder 
whereupon the Sikh jagirdars put one 
Kirpa Earn, an Udasi Sadh of Thanesar, 
in charge of the institution but transferred 
part of the assignment to an Udasi Sadh 
of Pahuda called Narain Das. Then one 
Eanjit Singh, claiming to be heir of Brahm 
Dial and Sarab Dial, appeared and was 
placed in charge by the jagirdars. Eanjit 
Singh died and Kirpa Earn and Gobind 
Das were put in possession. On Gobind 
Das’s death he was succeeded by his 
chelas Nanak Saran and Atma Earn. The 
latter disappeared and the muafi land was 
recorded as in possession of Gobind Earn 
instead of Nanak Saran. 

Nanak Saran declared that many fakirs 
rested in the dharamsala and that he read 
the Granth. He declared his occupation 
to be reading or reciting the Granth 
(Granth Khani). The jagirdars asked for 
the muafi to be continued in the name of 
the dharamsala to which it belonged. 
The Settlement Superintendent reported 
that the Granth was being read and 
recommended continuance of the muafi. 
The result of the enquiry was recorded in 
the muafi register (0. 7) where it was 
noted that the land concerned had been 
released from revenue in favour of the 
Granth Sahib and the dharamsala, Sarab 
Dial being the khidmatguzar at the previ¬ 
ous settlement. The Settlement Officer’s 


order of 11th January 1888 noted that 
the muafi v/as attached to a dharamsala 
in which the Granth Sahib was road 
(0. ll). Coming to the settlement of 
1908, the report of the enquiring officer 
then was that the institution existed, the 
Granth Sahib was kept in it, food distri¬ 
buted to fakirs and the 'relevant services' 
duly rendered. The lambardars and jagir* 
dars wished the land to be released from 
revenue as before and this was done 
(0. 12). The oral evidence produced by 
the objectors was of six Sikhs of Shaha- 
bad, one a jagirdar (0. W. 2) who testified 
that they had worshipped regularly at 
the institution, where the jagirdars also 
worshipped, that the smadhs were of the 
ancestors of the Sikh Sardars and that 
the Granth Sahib was worshipped. The 
jagirdar witness had never heard of the 
Granth Sahib of the Diwanas. When 
part of the building was burnt some thirty 
years ago the jagirdars subscribed money 
for its repair, that Puranmashi and Sauk, 
rant were regularly celebrated and Karah 
Parshad was regularly distributed, and 
that no Gola Sahib or idol of Sri Chand 
was worshipped. The petitioner gave 
evidence himself and called two witnesses, 
one a Mohamedan of Shababad and the 
other a Hindu of Datala. This evidence 
was that the Granth Sahib read in the 
dharamsala is the Diwanas’ sacred book 
and not the Guru Granth Sahib, that 
there is a smadh of Nanak Saran attached 
to the shrine and that Sikhs do not 
worship there. 

A consideration of all this' evidence 
leaves me satisfied of the correctness of 
the order of the tribunal. There is no 
contemporary documentary evidence of 
the manner in which the institution came 
into being or for what object it was first 
established, but there is no doubt that 
when it was first endowed with its muafi 
by the Sikh sardars towards the end of 
the eighteenth century, it was not only a 
dharamsala to which the smadh of a Sikh 
sardar was attached but also a Makan 
Granth Sahib”. At every enquiry made 
before 1908, emphasis was placed upon 
the reciting of the Granth Sahib. That 
Udasia read the Granth Sahib is true and ' 
it is well known that the scripture is kept 
in most Udasi deras, but the evidence 
indicates that this institution though its 
servitors were Udasi sadhs, was not au' 
Udasi dera or college but the ordinary 
Sikh village dharamsala where the travel-, 
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lets were accommodated and the Granth 
recited by the Udasi sadh in chargS' 
Udasig were commonly managers of bikn 
Bhrines and it is proved that in this 
dharamsala it was the Sikh jagirdars who 
controlled the appointment of the mana- 
0079 . Much has been made by appellants 
eonnsel of the evidence that the first 
endowment was in favour of one Maya 
Earn who was presumably not a Sikh, but 
that there existed a Makan Granth Sahib 
whan the endowment was made there is 
TO doubt, and the conclusion is justified 
that this makan was an important, if not 
4 ha principal feature of the institution 
from the time of its foundation and that 
tho institution was established for public 
worship by Sikhs. 

The petitioner’s evidence is of the 
poorest kind. No regular Hindu wor- 
shipper at the dharamsala has been 
produced. The evidence of the Mahome- 
dan witness is obviously unreliable and I 
need say no more about it. The only 
Sindu witness other than the petitioner 
himself belongs, as already noted, to Latala 
and it is admitted that he was himself 
engaged in litigation with the Sikhs over 
his own institution at Latala under the 
Sikh Gurdwaras Act. He professed that 
he was a ‘Diwana’, but there is no evi- 
dence that he ever described himself as 
such before he gave evidence in this case 
OT after it. His evidence about the 
l[)iwana 3 ’ Granth Sahib is most uncon¬ 
vincing and he admitted that this book 
was not kept in his dera at Latala.^ ^ The 
book produced in Court by the petitioner 
was not the Guru Granth Sahib. It is 
possible that he kept this book and read 
it, but that the Sikh jagirdars endowed 
•a' Makan Granth Sahib in which the 
Granth Sahib was not their own Holy 
Book I am unable to believe. ^ It was 
osrtainly the Guru Granth Sahib of the 
Sikhs that was worshipped in this dera 
before the first enquiry was made in 1851, 
into the circumstances of the shrine, and 
i see no reason to disbelieve the objectors’ 
witnesses that worship during their life- 
time has been of the Guru Granth^ Sahib. 
Bor all these reasons I would dismiss this 
appeal with costs. 

^ Bhide, J.— I agree. 
i&.d./d.s. Appeal dismissed. 
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Mrs. J. E. Moore — Caveator — Appel¬ 
lant. 



E. M. Turner and another —Petitioners 

—Respondents. 

Civil Miso. Appeal No. 209 of 1936, 
Decided on 2nd November 1936, from 
order of the Addl. Dist. Judge. Lahore. 

D/- 18th July 1936. 

(a) Will — Validity of — Undue influence 
— Disposing mind — Deceased dying 18 
months after execution of will — After exe¬ 
cution of will but before her death, decea¬ 
sed going to Europe for few months — 
Deceased not taking any steps to revoke 
will while in India and also while in Europe-- 
Though some legatees not allowing deceased 
to meet others except in their presence, the 
brother’s daughter of the deceased who was 
not legatee used to be taken out by tbje 
deceased in her motor car-Held existence of 
disposing mind was established and allega¬ 
tion of undue influence was not proved. 

The deceased died more than 18 months after 
the execution of the will but did not in the mean¬ 
time take any steps to revoke the same. After 
tho execution of the will and before her death, 
the deceased went to Europe for a few months. 
Though some of the legatees did not allow the 
deceased to meet others except in their presence, 
the brother’s daughter of the deceased used to be 
taken out by the deceased in her motor car : 

Held that as the deceased did not revoke the 
will even while in Europe, where she was not 
under the influence of the legatees, the allegation 
of undue influence was not proved. [P 293 C 2] 

Held also : that as the deceased did not take 
steps to revoke the will during the 18 months 
after the execution of the will and before her 
death, the existence of a disposing mind was 
established. fP 294 0 1] 

(b) Will—Proof of—Unnatural will—Letter 
sent by deceased to husband of her brother's 
daughter — Annoying reply sent by hus¬ 
band to deceased — Testatrix deprived her 
niece of share in property — Held testatrix 
naturally deprived her brother’s daughter 
of a share in her property. 

A letter written with tho authority of the testa¬ 
trix, was sent by her to the husband of her bro¬ 
ther’s daughter, who sent a reply to the testatrix. 
The testatrix was annoyed by this reply. These 
two documents showed that relations between tes¬ 
tatrix and the husband of her brother’s daughter 
were not good : 

Held : the testatrix naturally deprived her 
brother’s daughter of a share in her property. 

[P 294 0 1] 


(c) Will — Validity of — Bequest to son of 
attesting witness made independently is not 

void. 
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1937 Mes. L E. Moore v. E. 

A bequest to a son of an attesting witness 
made independently and not as a person claiming 
under the attesting witness is not void and 
S. 67, Succession Act, does not apply. 

[P 294 0 2] 

H, 5. Khorana —for Appellant. 

Ishwar Das Khanna and Melir Chand 
Mahajan —for Respondents. 

Judgment. — This appeal is against an 
order of the Additional District Judge of 
Lahore, dated 18th July 1936, granting 
probate of the will of the late Mrs. E. A, 
Thomson of Lahore to the respondents, 
Messrs. Turner and Chapman two of the 
executors mentioned in the will, the third 
Ch. Earn Ditta Mai having resigned. The 
learned Additional District Judge has con¬ 
fined the grant of probate to two-thirds of 
the estate of the deceased, having held 
that there was intestacy with regard to 
the remaining one.third ; in fact if the 
order of the learned Additional District 
Judge has to be upheld the grant must be, 
even on the facts found by him, with 
regard to the entire estate of the deceased 
with the exception of one.third of the 
the residue thereof as mentioned in para. 5 
of the will. The grant was opposed by 
the appellant Mrs. Moore, who is a bro¬ 
ther’s daughter of the deceased. The 
grounds of opposition were that the will 
was not executed by the deceased, that in 
any case she had not a disposing mind and 
had acted under the undue influence of 
two of the legatees, Mr. and Mrs. Bards- 
ley. In the course of the hearing some 
legal objections also were raised, which 
have been repeated before me, and which 
would be dealt with in due course. 

The first question, which is the really 
important question in this case, is whe- 
ther it has been established that the will 
was duly executed by the deceased. It 
may be mentioned that no date of the 
execution of the will is mentioned in the 
document but the month and year is men¬ 
tioned as February 1934. The space 
intended for the date has been left blank. 
The deceased died in November 1935, that 
is to say, about 18 months after the alleged 
execution of the will. The will is attested 
by Mr. F. N, Forrest, House Surgeon of 
the Albert Victor Hospital, Lahore, and 
by Mrs. A. M. Turner. Both these have 
appeared as witnesses and have deposed 
to the due execution of the will by the 
deceased in their joint presence. The will 
was drafted by Mr. Ram Ditta Mai, an 
Advocate of this Court. He did not witness 


M. Turner (Jai Lai, J.) 

the document but has deposed that 
wrote it out and had it typed under tha 
instructions of Mrs. E. A. Thomson, whom 
he knew before. Two witnesses have alsa 
appeared to depose to the identity of tha 
signatures of Mrs. Thomson. The ques¬ 
tion of the genuineness of the will must 
however depend mainly on the testimony 
of three witnesses: Mr. Forrest, Mrs. Turner 
and Mr. Ram Ditta Mai. They were cross- 
examined at length but stood the test v^elL 
With regard to Mr. Forrest, an affidavit 
has been filed in this Court in which it is 
alleged that when the witness stated that 
he was a House Surgeon he in fact was 
under suspension and was subsequently 
transferred to another post which wag 
inferior to that of the House Surgeon. 
The witness, however, was not cross- 
examined when he gave his evidence and 
I am unable to accept the affidavit filed 
by the appellant in this Court as sufficient 
proof of the facts alleged by her. In any 
case I am of opinion that the facts men¬ 
tioned in the affidavit do not detract from 
the credibility of the testimony of 
Mr. Forrest. The evidence of the witnesses 
is consistent and has not been shaken in 
cross-examination. It is therefore sufficient 
to say that I agree with the conclusion of 
the Additional District Judge that the 
execution of the will by the deceased has 
been established by the evidence on the 
record. 

The next question of undue influence 
and existence of disposing mind can shortly 
be disposed of in view of what I have 
stated about the due execution of the will 
by the deceased. She died more than 
eighteen months after the execution of 
the will but did not, in the meantime, 
take any steps to revoke the same. If 
the will had been the result of undue 
influence or had been executed when the 
deceased was not in possession of a dispos- 
ing mind she would have taken the earliest 
steps to revoke it. It is conceded that 
after the execution of the will and before 
her death the deceased had gone to 
Europe for a few months. Even if it be 
assumed that while residing in Lahore she 
was under the undue influence of somel 
of the persons who have benefited by the 
will the same cannot be said about her 
when she was abroad. In this connection- 
it is to be borne in mind that the appel¬ 
lant herself admitted that though Mr, 
and Mrs. Bardsley did not allow the 
deceased to meet others except in their 
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presence, she (the appellant) used to be 
taken out by the deceased in her motor 
car. I am clearly of opinion that under 
the circumstances the existence of dispos¬ 
ing mind has been established and the 
allegation of undue influence has not been 
proved. It was urged on behalf of the 
appellant that the will is unnatural be¬ 
cause the testatrix has deprived her niece 
of a share in her property. I have con. 
sidered this question and I am of opinion 
that in all probability the deceased had 
some reasons for acting in the manner 
she did. Two letters have been proved at 
the trial. One is a letter Ex. p. 2 which is 
supposed to be written by Mrs. Thomson 
to the husband of the appellant. The other 
is a reply to this letter from Mr. Moore. 
The two documents are dated the 15th 
.Tune 1933 and 20th June 1933, res¬ 
pectively. "With regard to the first docu¬ 
ment some suggestion was made at the 
trial, and also here, that it was not 
signed by Mrs. Thomson, but it is to be 
noted that the reply was sent by Mr. Moore 
to Mrs. Thomson. It may be that the 
document was not actually written by 
Mrs. Thomson, but it was assumed to have 
come from her and therefore a reply was 
sent by Mr. Moore to Mrs. Thomson. 

I must, therefore, assume that the docu- 
ment is a genuine document and is not a 
forgery and that in any case it was written 
,with the authority of Mrs. Thomson. The 
examination of these two documents 
clearly shows that the relations between 
Ithe deceased and the husband of the 
appellant at any rate were not good, and 
that might be a reason why the deceased 
iwas annoyed with her niece and deprived 
her of a share in her estate. 

The will is a badly drafted document 
and appears to have been negligently 
executed: its meaning, however, is quite 
clear. But it appears that when the will 
was executed some alterations were made 
to it either at that time or after its execu¬ 
tion. Some of these alterations are signed 
by Mrs. Thomson hut not by the attest¬ 
ing witnesses. Two paragraphs containing 
two different bequests in paras. (4) (A) 
and (B) have been crossed over, but the 
cancellation is not signed by Mrs. Thomson 
at all. The learned Additional District 
Judge under the circumstances has held 
that all those alterations must be deemed 
to have been made to the will after it was 
duly executed by I^Irs. Thomson and 
therefore not to affect the original will as 


executed by her, that is to say, the will 
shall be deemed to be the document as if 
these alterations did not exist. No objec¬ 
tion is taken to this conclusion of the 
learned Additional District Judge, but it 
is contended that the will is void for 
uncertainty. In my opinion, however, 
neither the will nor any of the bequests 
mentioned in it are void for uncertainty. 
The learned counsel was unable to point 
out any uncertainty which would make 
the will void. It was then contended that 
one of the bequests in para. 4 (A) of the 
will is in favour of Desmond Webster, 
who is a son of Mrs. Turner, the witness, 
and, therefore, as Mrs. Turner is one of 
the attesting witnesses to^ the will, the 
document becomes void. Reliance is placed 
on S. 67, Succession Act, which provides 
that a will shall not be deemed to be 
insufficiently attested by reason of any 
benefit thereby given either by way of 
bequest or by way of appointment to any 
person attesting it, or to his or her wife 
or husband; but the bequest or appoint¬ 
ment shall be void so far as concerns the 
person so attesting, or the wife or husband 
of such person, or any person claiming 
under either of them. The section makes 
it quite clear that under the circumstances, 
even if I were to assume that the will has 
been attested by a person of the descrip¬ 
tion mentioned in this section it does not 
become void but it is the bequest which 
becomes void. But the bequest becomes 
void only if the attesting witness is the 
wife or husband of the person in whose 
favour the bequest has been made or the 
latter is a person claiming under either of 
them. The bequest in this case was to 
Desmond Webster independently. He was 
not to take it under the attesting witness, 
Mrs. Turner. S. 67, Succession there, 
fore, does not affect the bequest. 

I stated at the commencement of this 
order that the learned Additional District 
Judge has granted probate in respect of 
the 2/3rd of the estate of the deceased. 
On his own finding, the grant should 
have been for the estate of the deceased 
with the exception of the bequest made 
to the charities in para. 5 of the will 
Counsel on both sides agree that this is 
the correct position having regard to the 
conclusion of the learned Additional Dis¬ 
trict Judge. I, therefore, direct that the 
order of the learned Additional District 
Judge shall be construed to be that the 
grant of probate to the respondents has 
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been made in respect of the entire estate 
of the deceased with the exception of 
l/3rd of the residue which has been given 
by the deceased for charity. I dismiss 
jhis appeal with costs. 

W.D./d.s. Appeal dismissed. 


^ A. 1. R. 1937 Lahore 29S 

Tek Chand and Skemp, JJ. 

Popat Ram and another —Plaintiffs— 
.Appellants. 

V. 

Khushi Bam others —Defendants— 

Respondents. 

First Appeal No. 2303 of 1935, Decided 
on 14th October 193fi, from decree of 
-Sub-Judge, 1st Class, Dera Ghazi Khan, 
D/. 16th October 1935. 

Declaratory Suit — Plaintiff being in 
•actual or constructive possession or no fur* 
ther relief could be asked for —Suit for mere 
declaration in respect of such properties is 
maintainable - Further relief in respect of 
araall item included in suit not asked for 
though could be asked for—Amendment of 
plaint by adding such relief in respect thereof 
can be allowed. 

'Where the plaintiS is either in actual or con* 
structive possession of most of the suit properties 
or when no further relief in respect of them can 
be asked at the time of filing the suit, a suit for 
mere declaration in respect of suit properties is 
maintainable. If however the suit includes a 
small item of property with respect to which 
further relief of possession is not asked for though 
such relief could have been prayed for by the 
plaintiff, the Court may allow amendment of the 
plaint by allowing plaintiff to add such prayer in 
respect of the small item : 5S I C 32, Rel. on. 

[P 296 0 2 ; P 297 C 1] 

M, L. Puri and Bishen Narain —for 
Appellants. 

5. L. Puri and Eoop Chand —for Res¬ 
pondents. 

Skemp, J —The following pedigree table 
will be helpful in this case : 

BHOJA RAM 


Khushi Ram Pujara Ram Tharia Ram 
defendant 1 defendant nsarried 

I 1. Mt. Radha Bai 

Popat Ram plaintiff 

plaintiff 2. Mt. Uttami Bai 

defendant 


Mohan Ram Wasu Ram Ram Dial 

_ _ J 

- I 

defendants 2-i 

The plaintiffs Popat Ram and Mt. Radha 
^ai lodged a suit stating that Tharia Ram, 


who had no son, had adopted Popat Ram, 
his nephew. They thereupon sued for a 
declaration that they were entitled to 
rights of ownership in seven properties 
specified in the list attached to the plaint 
and in a number of debts. The contesting 
defendants were Khushi Ram and his sons, 
Mt. Uttami Bai and Pujara Ram were 
pro forma defendants. The contesting 
defendants pleaded inter alia that they 
were holding possession by virtue of a will 
left by Tharia Ram and that the suit for a 
declaration did not lie. The Subordinate 
Judge framed preliminary issues and after 
taking a good deal of evidence held that 
the suit did not lie. Of the seven pro¬ 
perties given in the list attached to the 
plaint the Subordinate Judge held that 
house No. 1 was occupied by Mt. Radha 
Bai, house No. 2 by Mb. Uttami Bai, that 
site No. 3 was a vacant site not in physical 
possession of anybody, that the defendant 
was in possession of site No. 4, that shop 
No. 5 was in the possession of a co-sharer 
Dial Chand who had rights jointly with 
either the plaintiffs or the defendants, that 
the shop No. 6 was in the possession of 
the defendants and that the plaintiffs were 
nob in possession of property No. 7, agri¬ 
cultural land. On these findings he held, 

in re-tpect of some property that a mere declara* 
tion of legal character would suffice, while ia 
respect of the other further relief could be sought 
by the plaintiff. 

He held on the evidence, that the suit 
did not lie, and without giving any reasons 
that no amendment could be allowed, 
dismissed the suit. The plaintiffs have 
appealed. Their appeal is that the plain, 
tiffs are shown to have been in possession, 
physical or constructive of all the seven 
properties specified in the list; and that 
even if the Subordinate Judge’s findings aa 
to possession are correct, amendment of 
the plaint ought in the circumstances to 
have been allowed. In particular it is 
pointed out that a suit for a declaration 
that Popat Ram was the adopted son 
certainly lies and that no reason has been 
given why a declaration should not have 
been made in reference to the debts. The 
points for determination in appeal are (l) 
who is in possession of the several 
immovable properties and (2) whether 
amendment ought to be allowed. The 
appellants accept the findings as regards 
the properties 1, 2, 3 and 5. The respon¬ 
dents also accepted the finding about 
property 5, but urged that the defendant 
Khushi Ram exercised possession over the 
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two houses occupied by the widows. This 
depends on flimsy and most unreliable 
evidence and there is no doubt that the 
Subordinate Judge was right as to these 
two houses. 

The respondents contested the finding 
as to property No. 3. This is described in 
the plaint and found by the Subordinate 
Judge to be a vacant site. The plaintifi’s 
admitted that there was a wall on this 
site but stated that they did not know 
who built it. They also stated that the 
panchayat had built a thatched shed 
thereon at their own expense and this was 
corroborated by a witness named Jamna 
Bam. It appears that the place is now 
used by the panchayat for a piyao. The 
servant who served at the piyao gave 
evidence that he had taken it from Khushi 
Bam on behalf of the panchayat and that 
Khushi Ram built the wall. Khushi Ram 
also stated he built the shop. On the 
other hand, there is an application made 
on 26th October 1933, i.e , little more than 
two months after the suit was lodged, 
asking for an injunction to restrain the 
defendants from building on this property; 
and an injunction was issued accordingly. 
On 15th June 1935, there is a further 
application by the plaintiffs under 0. 39, 
B. 2, Civil P. C., asking that the defen. 
dants be criminally prosecuted for building 
on the site in defiance of the injunction. 
This application appears to have been put 
in when the Subordinate Judge was on 
leave and it was not followed up, but in 
my opinion the two applications tip the 
balance in favour of the plaintiffs, proving 
that at the time the suit was lodged in 
August 1933, Popat Ram was in possession 
of this site. 

The next property, No. 6, is situated in 
the grain market. The Subordinate Judge’s 
finding was that at the time of his judg- 
ment it was in occupation of a tenant 
under the defendants; the plaintiffs ad¬ 
mitted that they had never paid ground 
rent. There was nothing to show that the 
plaintiffs had been dispossessed since the 
institution of the suit. No application to 
the Court for an injunction regarding this 
property was made, whereas the defen¬ 
dants stated that before the present tenant 
Hotu Ram there had been another tenant 
under them, Aya Ram. For these reasons 
the Subordinate Judge held that the pro¬ 
perty was in the possession of the defen¬ 
dants. It is pointed out by the appellants 
that the only witness besides the defen. 


dant himself, namely the tenant Hotu 
Ram, had come into possession long afteir 
the suit, but, in my opinion, this considera¬ 
tion is not sufficient to displace the reason¬ 
ing of the Subordinate Judge. Further, 
the site under the shop admittedly belongs- 
to the Municipal Committee of Dera Ghazi 
Khan and there Sre two receipts on the- 
record which show that ground rent was- 
paid by Khushi Ram. This ground rent 
was indeed paid after suit on 30th Novem¬ 
ber 1933 but for the period from Isfc 
January to 30th September 1933. 

As to the land, the jamabandi for the 
year 1933 shows the two widows of 
Tharia Ram as owners in succession to- 
Tharia Ram by virtue of an order of 
mutation dated 13th March 1933 (some- 
five months before suit). Of the land in- 
question, which is attached to Pathanwala 
well, 133 kanals 10 marlas are shown as- 
banjar and 29 kanals 17 marlas as culti-. 
vated. The tenant, one Jalal, has execu- 
ted a number of leases, the first dated 
17th November 1932, in favour of Tharia 
Ram deceased through Khushi Ram. 
Tharia Ram had died on 10th July 1932. 
The next is the cancellation of this deedi 
dated 16th June 1933. This document 
provided that Jalal should give over the- 
entire produce of the land to Rai Devki 
Nandan, lambardar and that the surplus- 
after payment of the land revenue should 
be paid to Khushi Ram. On the same 
date, 16th June 1933, Jalal executed & 
lease in favour of Mt. Radha Bai, the 
plaintiff-widow, and a few days later, on- 
23rd June 1933, he executed a further 
lease in favour of Khushi Ram’s sons. 
From this I think we are justified in 
drawing the inference, which is urged upon 
us by the plaintiffs’ counsel, that posses, 
sion of the land in dispute was not settled, 
that the actual possession of the cultivated 
area about one-fifth of the whole was that- 
of a tenant who was prepared to attorn 
to either party, while four, fifths of the- 
area, was waste land possession of which, 
would follow the title. In a similar case, 
55 I C 32,^ a Division Bench of this Court 
held that a suit for declaration could lie. 
In that case possession had for some time 
been in a state of flux, and each party was- 
in possession of part of the land in dispute. 
Summing up, we find that the plaintiffs 
were either in possession or could bring a 
declaratory suit because they could not at 

1. Labhu Earn v, Nathu, (1920) 65 1 0 32, 
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cation for insolvency, in execution of his decree and 
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jthe present stage ask for further relief in 
respect of the properties except No. 6. 
jThis is only a small portion of the whole 
jand we think that the proper course is in 
the circumstances to allow amendment of 
the plaint so that they might ask for 
possession of property No. 6. 

In conclusion we cannot understand 
why the Subordinate Judge on his own 
findings did not allow the plaintiffs to sue 
for a declaration of the properties of which 
they were in physical or constructive 
possession and amend their plaint with 
regard to the other properties which were 
only three in number. There is no reason 
why the suit could not lie for a declaration 
that Popat Earn is the adopted son of 
Tharia Earn or that he has a right in the 
debts. Probably if this course had been 
adopted the plaintiff would have accepted 
the finding, which would have been much 
more economical both of time and money 
than an appeal in this Court. We accept 
the appeal and direct that the suit for 
declaration shall proceed as framed with 
regard to the properties, except No. 6 with 
regard to which the plaintiffs are permitted 
to amend the plaint paying additional 
court-fee. The appellants having practi¬ 
cally succeeded in this Court, the respon. 
dents are to pay the costs of this appeal. 
The parties have been instructed to appear 
in the Court of the Subordinate Judge first 
Class, Dera Ghazi Khan, on 9th November 
1936 for further proceedings in the suit. 

Tek Ghand, J. —I agree. 

B.D./a.L. Appeal accepted. 
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Jai Lal, J. 

Mul Baj — Appellant. 

V. 

Official Beceivett Jhelum and others — 
Respondents. 

Second Appeal No. 19 of 1936, Decided 
on 6th November 1936, from order of 

Dist. Judge, Jhelum, D/- 8th February 
1936. 

(a) Provincial Insolvency Act (1920), Ss. 4, 
68 and 75—Appeal — Insolvent’s property 
brought to sale by Receiver — Objection to 
sale by purchaser of insolvent’s property 
prior to insolvency—Objection though under 
S. 68 must be deemed to be one under S. 4— 
No sanction of Court is necessary for appeal. 

The property of insolvent was sold by the 
Official Receiver, but the same property was pur¬ 
chased by a person prior to the iosolvent’e appli- 


the purchaser objected to the sale under S. 68 of 
the Act, and on dismissal of the objection, appeal¬ 
ed to the District Judge, who dismissed his appeal. 
The purchaser then filed a second appeal. On 
objection being raised by the respondent Receiver 
that an appeal was not competent without tho 
sanction of the Court : 

Held : that even though the Court was moved 
by the appellant under 8. 68 of the Act the 
investigation into the objection of the appellant 
by the Insolvency Court must be deemed to be 
under S. 4 of the Act and hence no sanction for 
an appeal was necessary [p 298 C 1] 

(d) Execution Sale — Attachment of pro¬ 
perty before judgment ~ Compromise decree 
passed with order that attachment should 
continue till full payment—Person contesting 
validity of attachment—Onus lies on him to 

prove that there was no subsisting attach¬ 
ment at time of sale — Attachment mus5 
be assumed to be proper and subsisting in 

presence of report of attachment and subse¬ 
quent order of attachment to continue. 

Where certain property was purchased by the 
decree-holder in execution of his money decree 
against a certain person but the same property was 
attached by him before judgment in his suit and 
the suit was compromised and an order was 
passed by the Court that attachment should 
continue till full payment : 

Held that the attachment having been ordered 
and a report having been submitted that the 
order had been complied with, it must be assumed 
that there was a proper and subsisting attach¬ 
ment when the property was sold, specially in 
view of the subsequent order that the attachment 
should be continued. The burden of proving that 
there was no subsisting attachment at the time 
of sale would be on those who allege that a valid 
attachment had not taken place. [P 298 0 1] 

(c) Execution Sale — Sale in execution of 
money decree without attachment is not 
nullity. 

A sale of property in execution of money decree 
even without attachment is not a nullity. 

[P 298 C 1] 

Jhanda Singh —for Appellant. 

AviolaJc Bam Kapur—ior Respondents. 

Judgment. Mul Eaj, appellant, insti¬ 
tuted a suit against Nidhan Singh who 
appears to be related to him. The suit 
was for recovery of money. On the insti¬ 
tution of the suit he applied for the attach¬ 
ment of a house of Nidhan Singh before 
judgment. This application was granted 
and the house was attached, Subse. 
quently a decree was passed against Nidhan 
Singh on compromise. It was provided 
in the decree that till the payment of the 
decretal amount the house should remain 
under attachment. This was in 1926, the 
suit having been brought in 1925. In 1927 
Nidhan Singh mortgaged the house to 
Budh Singh. In 1933 Mul Eaj had th& 
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house sold in execution of his decree and 
purchased it hitnself. Soon after Nidhan 
Singh made an application to be adju¬ 
dicated an insolvent, which was granted, 
md the Official Receiver took possession 
of the house and sold it to Budh Singh, 
but Mul Raj raised an objection to this 
sale and moved the Insolvency Judge under 
S. 68, Provincial Insolvency Act, by way 
of appeal against the action of the Official 
Receiver, in selling the house which Mul 
Raj claimed was his by virtue of the pur¬ 
chase in the Court auction. His objection 
iafter investigation was rejected by the 
Insolvency Judge and an appeal by him 
to the District Judge was dismissed. On 
this second appeal a preliminary objection 
is taken that an appeal is not competent 
without the sanction of the Court, but the 
investigation of the objection of Mul Raj 
by the Insolvency Court must be deemed 
to be under S. 4, Provincial Insolvency Act, 
'though the Court was moved under S. 68 
of that Act. An appeal is consequently 
competent. 

On the merits, in my opinion, the appeal 
must succeed. Mul Raj is a purchaser of 
the property in dispute in an auction sale 
held in execution of a money decree 
obtained by him. The learned District Judge 
is of opinion that in the present case it 
must bo assumed that the record of the 
proceedings relating to the attachment 
before judgment is in existence: the burden 
of proving a subsisting attachment at the 
time of the sale is on Mul Raj, and also 
,the validity of the attachment with pro- 
iper procedure. In my opinion, the attach- 
iment having been ordered and a report 
jhaving been submitted that the order had 
jbeen complied with, it must be assumed 
(that there was a proper and subsisting 
lattachment when the property was sold 
[Specially in view of the subsequent order 
jthat the attachment should be continued. 
The burden would be on those who allege 
ithat a valid attachment had not taken 
place. But even assuming that no attach¬ 
ment took place, the sale of the property 
to Mul Raj in execution of a money decree 
even without attachment is not a nullity. 
We are not concerned with the status of 
Budh Singh as a mortgagee. The Insol¬ 
vency Judge and consequently the learned 
District Judge were not competent to 
decide in these proceedings the validity or 
otherwise and the priority or otherwise, 
respectively, of the sale to Mul Raj and 
the mortgage to Budh Singh, That is a 


V. Atma Ram '19^7 

matter which, under the circumstances of 
this case, was outside the purview of the 
insolvency proceedings. The only question 
to be decided was whether the Official 
Receiver was competent to sell the pro. 
party in the face of purchase in an auction 
sale by Mul Raj. 

I consider that Mul Raj on production 
of his certificate of sale was entitled to 
succeed as against the Official Receiver 
and consequently the latter was not com. 
patent to confer a title by sale on Budh 
Singh. So far as these proceedings, there¬ 
fore, are concerned, Mul Raj was entitled 
to a finding that the house in dispute did 
not vest in the Official Receiver. Any 
dispute that there may be between Budh 
Singh as mortgagee from Nidhan Singh 
and Mul Raj as purchaser in a Court 
auction must be settled between them in 
separate proceedings. The present appeal 
must be accepted and the orders of the 
Courts below set aside and Mul Raj 
declared to be the owner of the property 
in dispute as against the Official ^ceiver. 
I may mention that Mul Raj claims only 
a two.thirds share in the house in dispute 
and when I have used the words pro¬ 
perty in dispute’' or “house in dispute”, 
I have always intended to mean two-third 
share in the house in dispute. The remain¬ 
ing one-third, according to the order of 
the learned District Judge, vests in the 
Official Receiver and is saleable by him. 
The respondent Official Receiver shall pay 
the costs of the appellant throughout. 

k.b./a.l. Appeal allowed. 
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Jai Lal, J. 

Warris Khan and others —Plaintiffs— 
Appellants. 

V. 

Atma Bam and otherst Defendants and 
others, Plaintiffs—Respondents. 

Second Appeal No. 8 of 1935, Decided 
on 11th November 1936, from decree of 
Dist. Judge, Rawalpindi. D/- 13th August 

1934. 

Custom (Punjab) — Alienation- Non-pro¬ 
prietors of village Usman Khattar in Rawal¬ 
pindi District are entitled to alienate sites of 
their bouses. 

The non-proprietors of the village Usman 
Khattar in the Rawalpindi District are by custom 
entitled to alienate the sites of their houses and a 
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>3ale of a house owned by a non-proprietor in exe- 
r:ution of a decree against him is not invalid. 

[P 300 C 1] 

Abdul Eayc —for Appellants. 

Mehr Ghand Mahajan — for Respon¬ 
dent 1. 

Judgment. —The appellants are proprie¬ 
tors of the village Usman Khattar in the 
District of Rawalpindi, They instituted a 
suit for a declaratory decree that the sale 
of a haveli owned by Fazal Ilahi, a non- 
proprietor resident of the village, in exe¬ 
cution of a decree against him was invalid 
on the ground that the non.proprietors of 
the village in question are not entitled to 
dispose of sites of their houses. The sale 
‘had taken place in execution of a decree 
granted by the Court. The trial Court 
decreed the suit but the learned District 
Judge of Rawalpindi reversed the decree 
of the trial Court and dismissed the suit, 
and he granted a certificate under S. 41, 
Punjab Courts Act. Consequently this 
second appeal has been heard by me at 
some length. 

The sole question for decision is whether 
the non-proprietors of village Usman 
Khattar in the Rawalpindi District are 
entitled to alienate the sites of their 
houses. The burden of proof was placed 
on the defendants, that is, the non.pro- 
prietors. 11 witnesses were produced on 
behalf of the defendants, three of whom 
gave evidence merely as to the existence 
of a custom whereby the non. proprietors 
are entitled to dispose of the sites of their 
houses. They did not however support 
their evidence by any instance. Eight 
witnesses however have given evidence 
which is supported by documents in most 
cases and most of them have mentioned 
not only one instance of an alienation but 
a number of instances. Against this oral 
evidence the plaintiffs relied upon three 
documents. Two are judgments in which 
alienations of sites by non.proprietors in 
an adjoining village have been set aside. 
The third relates to a suit for damages 
and does not appear to have any direct 
bearing on the question of custom. Among 
the instances given by the defendants’ 
witnesses there are instances of sales of 
vacant sites. The instances mentioned by 
the witnesses relate to the period between 
1895 and recent years. The most impor¬ 
tant evidence however which supports the 
-defendants’ case is a judgment of the 
District Judge of Rawalpindi dated 24th 
August 1923 in Civil Appeal No. 102 of 


1923, Waris Khan v. Fakir Chand. 
That case related to this village and 
after a thorough inquiry the learned Judge 
in an exhaustive judgment held that in 
the village of Usman Khatter the non- 
proprietors had established a custom 
whereby they were entitled to alienate 
the sites of their hhuses. 

In the settlement of 1864 a dispute 
arose between the proprietors and the 
non-proprietors because the names of the 
non.proprietors were entered as proprie¬ 
tors of the abadi under the orders of the 
Financial Commissioners. Proceedings 
were instituted to have the entry correc¬ 
ted and then the case of the proprietors 
was that the non-proprietors used to pay 
them one.quarter of the sale price of the 
sites. It was not their contention at 
that time that the non-proprietors were 
not entitled to sell the sites of their 
houses. It is not clear from the record 
what the result of these proceedings finally 
was, but their importance lies in the fact 
that the proprietors did not deny the right 
of the non. proprietors to sell the sites of 
their houses. They merely claimed that 
the non-proprietors were bound to pay 
them one-quarter of the sale price. At 
that time a list of more than 100 sales 
was produced before the revenue autho¬ 
rities and apparently the existence of 
these sales was not denied by the pro¬ 
prietors but the dispute between the 
parties was about the payment of the one. 
quarter of the sale price and inquiry was 
directed to that matter. Thus on the side 
of the non-proprietors there is a larger 
number of sales which have been proved 
by documentary evidence supported as it 
is by the eight witnesses mentioned above. 
In addition to this there are more than 
100 alienations which took place before 
1864. On the side of the proprietors there 
is not a single instance of an alienation 
which has been set aside at the instance 
of the proprietors in this village. 

The learned counsel for the appellants 
however relied upon certain observations 
made in some of the judgments of this 
Court that the mere fact that previous 
alienations have not been challenged by 
the proprietors is no proof of the existence 
of a custom that the non-proprietors have 
a right to sell the sites of their houses. I 
do not think that the proposition so 
broadly stated can be supported by any 
reason. The matter must depend upon 
the circumstances of each case, the number 
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of instances of alienations and the circum¬ 
stances under which they have taken 
place. In the present case there have been 
a large number of alienations before the 
first settlement of the village and not a 
single alienation has been challenged by 
the proprietors successfully. Only one 
instance in which an alienation was chal¬ 
lenged is against the proprietors, and the 
previous history of the dispute in 1864 
negatives the claim of the proprietors. 

With regard to the judgment of the 
District Judge in the case of 1923 counsel 
for the appellants urged that the vendor 
in that case, Chanda, was found to be a 
proprietor. That may be so, but the 
learned Judge deliberately proceeded to 
decide the question of the capacity of a 
non-proprietor to alienate the site of his 
house in view of the alternative plea that 
even if the vendor be held to be a non¬ 
proprietor, he was entitled to sell the site 
of his house by custom. In my opinion 
therefore the learned District Judge has 
rightly held in this case that the non- 
^proprietors of the village Usman Khattar 
are by custom entitled to dispose of the 
sites of their houses. 

An application was made by the appel¬ 
lants for permission to produce additional 
documentary evidence. The document re¬ 
lied upon has been placed on the record 
and I have examined it. I do not think it 
has any important bearing on the question 
at issue. In spite of that document I am 
definitely of opinion that the conclusion of 
the learned District Judge is correct. I 
dismiss this appeal with costa. 

B.M./r.k. Appeal dismissed. 
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Jai Lal and Abdul Eashid, JJ. 

Emperor 

v. 

M,, Bar.aUlaiL\ Lyallpur. 

Civil Misc. No. 378 of 1936, Decided on 
19th November 1936. 

Legal Practitioner—Duties of —He must 
assist administration of justice — Personal 
motives or desire of revenge should not come 
in his way—He should not insult or impute 
motives to Presiding Officer — By asking 
scandalous and irrelevant questions heincurs 
grave responsibility. 

The duty of an advocate is to assist in the 
administration of justice and not to obstruct or to 
impede it. In the performance of his professional 


mi 

duties an advocate is expected not to be influenced 
by personal motives, desire of revenge or by 
resentment. It is improper for him to adopt an 
insulting attitude towards the presiding officer of 
the Court or to impute motives to him. It ia 
illegal for him to ask irrelevant and scandaloua 
questions and he incurs grave personal responsi¬ 
bility if he does so. [P 303 0 1, 2l> 

Dewan Bam Lal—lor the Crown. 

Khalifa Shuja-ud-Din—iox Opposite- 
Party. 

Jai Lal, J.—Mr. JH., Advocate, who was- 
called to the Bar on 4th June 1913, and 
enrolled as an advocate of the Chief Court 
of the Punjab on 19th August 1913, hae 
appeared before us to answer the follow¬ 
ing charges: 

(1) That being engaged as counsel by 
one Ghulam Mohammad, Shaida, in a caso 
under S. 384,1. P. C., you interviewed the 
District Magistrate of Lyallpur on or 
about 23rd October 1935, and there uaedi 
threats and other improper methods in an 
attempt to induce the said District Magis^ 
rate to withdraw the said criminal case 
then pending against your client in the 
Court of the Additional District Magis¬ 
trate, Lyallpur. (2) That during the cross- 
examination of Hans Eaj on 26th, 27th 
and 28th November 1935, when he 
appeared as a prosecution witness, you, in 
pursuance of your threats aforesaid, put 
improper and scandalous questions making 
grave insinuations and allegations against 
respectable persons with a view to influ¬ 
encing the District Magistrate to agree to 
withdraw the said case against your client. 
(3) That during the cross-examination of 
Eai Sahib Lala Nathu Bam, prosecution 
witness in the aforesaid case, you on 6th 
December 1935, attempted to browbeat 
the Magistrate trying the case and others 
wise behaved in a discourteous and impro¬ 
per manner in Court. (4) That the fact? 
stated in paras. 1, 2 and 3 constitute 
improper conduct on your part and a rea- 
.sonable cause to remove or suspend you 
from practice under Cl. 8, Letters Patent^ 
and S. 13, Legal Practitioners’ Act, 18 o2 
1879. 

These charges were framed in pursuance 
of an application made by the learned 
Government Advocate on 10th June 1936. 
This application was supported by affida¬ 
vits sworn by Messrs. Macdonald, Sant 
Bam, Sardari Lal and Shankar Dasa. Ca 
the flrst date of hearing the advocate- 
appeared before us and filed a written- 
reply denying the allegations contained in 
the application of the Government Advo-- 
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cate; conseqaently we directed that evi¬ 
dence in support of the allegations made 
in the application and in rebuttal thereof 
be produced before us. Five witnesses 
have been produced by the learned Govern¬ 
ment Advocate and two by Mr. M., but 
beyond denying the allegations made in 
the application filed by the Government 
Advocate in his written reply, Mr. M, has 
not made any statement before us to 
explain the evidence given against him. 

It is necessary to describe the incidents 
on which the charges are based. It appears 
that a newspaper called The Toofan is 
published at Lyallpur and it is apparently 
owned by one Ghulam MohammadShaida. 
It was brought to the notice of Mr. Mac¬ 
donald, the then Deputy Commissioner of 
Lyallpur, that Ghulam Mohammad Shaida 
had attempted to blackmail one Hans Raj, 
a steno.typist in the office of the Superin. 
tending Engineer of Lyallpur, by demand¬ 
ing money from him on a threat that 
unpleasant matter concerning him would 
otherwise be published in the paper. It 
was thereupon arranged that Hans Raj 
nhould hand over marked currency notes 
to Ghulam Mohammad Shaida, who would 
then be caught by a Magistrate concealed 
in the room in which the money was to be 
paid. This scheme was carried into effect 
and Ghulam Mohammad Shaida was 
arrested with marked currency notes in 
his pocket. At the time of arrest Mr. Nathu 
Ram, Magistrate, who had been deputed 
by Mr. Macdonald and Mr. Phillip, Deputy 
Superintendent of Police, were present. As 
a result of this arrest there was consider¬ 
able excitement among the friends and 
Gupporters of Ghulam Mohammad Shaida. 
Mr. M.i who admittedly is a friend of 
Ghulam' Mohammad, interviewed Mr. Mac¬ 
donald by previous arrangement on 23rd 
October 1935, and suggested to him to 
withdraw the case against Ghulam 
Mohammad Shaida. He represented that 
improper means had been adopted by the 
police in arresting the accused and that 
he was innocent of the charge. He fur¬ 
ther pointed'out to Mr. Macdonald that 
the Mahomedan community as a whole 
had always stood by him and so had 
Ghulam Mohammad Shaida and as 
Mr. Macdonald was about to be transfer- 
ired from Lyallpur it was not nice for him 
to leave behind unpleasant memories. 
When this appeal to the sentiments of 
Mr. Macdonald did not have any effect 
Mr. if. resorted to threats. He told 


Mr. Macdonald that unless he interfered 
in the matter things would be made 
uncomfortable for him and scandal would 
be made for other European officers at 
Lyallpur who were his friends. Mr. Mac¬ 
donald naturally took offence at this atti¬ 
tude of Mr. if. and threatened to have him 
thrown out, whereupon the latter adopted 
an apologetic tone and stated that his 
object has been misunderstood by 
Mr. Macdonald. 

The case against Ghulam Mohammad 
Shaida was duly seat up for trial before 
Lala Sant Ram, Additional District Magis¬ 
trate, in a couple of days after this inter¬ 
view and Hans Raj was produced as the 
second witness for the Crown. In his 
cross-examination a question was put to 
him whether Mr. Jesson, the Superintend¬ 
ing Engineer, was accompanied by 
Mrs. Jesson when he went to Dalhousie 
for the recess. On this question being 
answered in the negative by Hans Raj, 
the second question was asked whether his 
(Hans Raj’s) wife had gone to Dalhousie 
at the time. This question was disallowed 
and. a further question was asked whether 
Mrs. Gainsford, wife of the Superintendent 
of Police, Lyallpur, had stayed in the 
house of Mr. Jesson. This question also 
was disallowed. Then another question was 
asked whether Mr. Jesson and Mr. Gains, 
ford were related to each other. The scan¬ 
dalous suggestion conveyed by these 
questions was obvious and so was their 
irrelevancy, but Mr. M, insisted that the 
questions should be recorded by the 
Magistrate. The Magistrate however quite 
properly refused to do so whereupon an 
application was made by the accused 
requiring that the proceedings be stayed 
because he wanted to move the higher 
Courts for transfer of the case from his 
Court. 

Mr. Nathu Ram, Magistrate who had 
arrested the accused, was also produced as 
a witness for the prosecution, and in the 
cross-examination he was asked by Mr. M. 
whether he had been prosecuted for con¬ 
tempt of Court in the Court of Mr. Nasir- 
ud-Din, Magistrate. He protested against 
this question on the ground that it was 
irrelevant and scandalous. Mr. M, was 
warned by the Magistrate, but he persis¬ 
ted in putting the question. It was how¬ 
ever disallowed. Thereupon he adopted a 

defiant and disrespectable attitude towards 

the trying Magistrate and when told about 
his . responsibility in the matter stated 
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that he was fully prepared for all this 
because he knew that a brother Magis¬ 
trate was being produced as a witness 
before tho Additional District Magistrate 
and expected what was happening. He 
styled the behaviour of the Additional 
District Magistrate to be unjust. This 
unseemly scene continued for some minutes 
and subsequently an application was made 
by Mr. M. protesting against the note that 
the Additional District Magistrate had at 
the time made on the record describing 
this incident. When this matter was 
brought to the notice of Mr. Macdonald he 
took steps to have proceedings for discipli- 
nary acti()n started against Mr. M. 

The most important charge relates to 
what happened in the meeting between 
Mr. Macdonald and Mr, M. on 23rd Octo¬ 
ber 1935. The only direct evidence on 
this matter could be of the two gentlemen 
concerned. Mr. Macdonald has filed an 
affidavit swearing to the correctness of his 
version of the afl'air but Mr. M. beyond 
denying in his written reply the correct¬ 
ness of this version, has not given bis own 
version of the matter. Mr. Macdonald 
has further made a statement on oath in 
this Court describing the incident. He was 
cross-examined at length and a witness 
Rana Feroze Din, a Pleader of Lyallpur, 
was produced in defence. Mr. Macdonald 
has stated that Mr. M. held out a threat 
to him that unless Ghulam Mohammad 
Sbaida be released and proceedings against 
him withdrawn things would be made 
uncomfortable for him and scandal would 
be made for his friends, the European 
officials of Lyallpur. The suggestion on 
behalf of the advocate, as appears from 
the cross examination of this witness, is 
that a wrong impression has been created 
in the mind of Mr. Macdonald of what 
Mr. M. told him. Mr. Macdonald, however, 
is quite definite that the respondent had 
used the expression we" or ' I and other 
Mohammedans” in connection with threats. 
There was, therefore, no scope for any 
misunderstanding in the matter and there 
is no substance in the suggestion that 
Mr. M, had merely conveyed a friendly 
warning to Mr. Macdonald of what others 
were likely to do if he did not withdraw 
the case. The affidavit and the statement 
made by Mr. Macdonald in Court leave no 
doubt that an actual threat was held out 
by Mr. M, that he and other Mohammedans 
would make things uncomfortable for him 
and would create scandal for his European 
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friends stationed in Lyallpur. The learned 
Government Advocate has rightly con. 
tended that the later conduct of Mr. M. in 
putting scandalous and irrelevant ques¬ 
tions to witnesses is a strong corrobora¬ 
tion of the statement of Mr. Macdonald. 

Apart from this corroboration, in our 
opinion, the clear and definite statement 
of Mr. Macdonald leaves no doubt that it 
is not a case of mere inference drawn by 
the witness from the conversation generally 
but of what he was actually told. The 
statement of Rana Feroze Din does not, 
in our opinion, shake this part of the 
learned Government Advocate’s case. He 
states that, in October 1936, after Mr. M. 
had received notice of these proceedings, 
he went to Mr. Macdonald with Mr. M, by 
appointment and explained that the latter 
had been misunderstood and that Mr. 
Macdonald told him that he was satisfied 
with this explanation. The suggestion is 
that Mr. Macdonald admitted that he was 
under a wrong impression as to tho con¬ 
versation of Mr. M, in the interview on 
23rd October 1935. Mr. Macdonald, how. 
ever, flatly denies that he expressed any 
satisfaction with the explanation of Mr. M. 
He says that he expressed satisfaction 
only with regard to the conduct of Mr. M. 
after the events which are the subject 
matter of this charge. In our opinion the 
evidence of Rana Feroza Din does not 
establish that Mr. Macdonald had merely 
drawn an inference from statements made 
by Mr. M, on 23rd October 1935. Another 
witness called by the respondent, Hakim 
Nur Din, gave no relevant evidence in the 
case and need not be referred to. 

With regard to the questions put to 
Hans Raj the evidence of Lala Sant Ram, 
Additional District Magistrate, Rai Baha- 
dur Shanker Dass, Public Prosecutor, who 
was in charge of the prosecution of Ghu- 
lam Mohammad Shaida, and Bai Sahib 
Lala Sardari Lala, Prosecuting Deputy 
Superintendent of Police, who assisted the 
Public Prosecutor, leaves no doubt that 
these questions were asked. The sugges¬ 
tion made on behalf of the respondent is 
that all these questions were not put to 
the witness but only one question was 
asked whether Mr. Jesson and Mr. Gains- 
ford were related to each other. We are 
unable to believe that the three gentlemen 
mentioned above have deliberately per. 
jured themselves in the matter. The* 
questions, in our opinion, were obviously 
irrelevant and scandalous and the Magis-^ 


1937 


Babu ram V. Mohammad Ali (Tek Chand, J.) 


trate could have himself taken action 
against the advocate for asking them, but 
as they are intimately connected ■with the 
incident of the interview with Mr. Mac¬ 
donald on 23rd October 1935, they have 
been made the subject of one of the charges 
in this case. 

It is contended and with force by the 
Government Advocate that by asking these 
questions Mr. M, carried into effect his 
threat to Mr. Macdonald as otherwise they 
had absolutely no relevancy to the case 
and were obviously scandalous. With 
regard to the third incident relating to the 
question put to Mr. Nathu Earn, Magis¬ 
trate, the statements of Lala Sant Bam, 
Additional District Magistrate, Lala Nathu 
Earn, Eai Bahadur Shankar Das and Eai 
Sahib Lala Sardari Lai clearly establish 
that the question was asked, was objected 
to and was pressed by the advocate by 
adopting an insulting attitude towards the 
Additional District Magistrate. He styled 
his action to be unjust and attributed 
motives to him which amounts to con¬ 
tempt of Court. This question was also 
irrelevant and scandalous. 

In our opinion, therefore, it has been 
established that Mr. M. attempted to 
impede the course of justice by holding out 
illegal and improper threats to Mr. Mac¬ 
donald, District Magistrate of Lyallpur, 
and on failing to induce Mr. Macdonald to 
withdraw the case against Ghulam 
Mohammad Shaida, he appeared as coun¬ 
sel for the accused before Lala Sant Earn, 
Additional District Magistrate, and put 
scandalous and irrelevant questions to the 
witness Hans Eaj. This was done to carry 
out the threat held out by him to Mr. 
Macdonald. We also find that Mr. M, put 
an irrelevant and scandalous question to 
Eai Sahib Lala Nathu Earn, Magistrate, 
and on that question being disallowed 
adopted an improper attitude towards the 
trial Magistrate and styled his action as 
unjust. These, in our opinion, are sufi&. 
cient grounds for taking disciplinary action 
against the Advocate as they fall within 
the definition of professional misconduct. 
It is hardly necessary for us to point out 
that the duty of an Advocate is to assist 
in the administration of justice and not to 
obstruct or to impede it, and that in the 
performance of his professional duties an 
Advocate is expected not to be influenced 
by personal motives, desire of revenge or 
by resentment. It is improper foS him to 
adopt Ian insulting attitude towards the 
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presiding ofiieer of the Court or to impute 
motives to him. It is illegal for him to 
ask irrelevant and scandalous questions 
and he incurs grave personal responsibilityl 
if he does so. 

Mr. M. has been guilty of great derelic¬ 
tion of duty and of professional etiquette 
in the matters mentioned above. We have 
not heard a single expression of regret or 
repentance from him, therefore, we can. 
not but mark our condemnation of his 
conduct by suspending him from practice. 
We direct that Mr. M. be suspended from 
practice for a period of three months from 
today and that he be not permitted to 
resume practice as an Advocate on the 
expiry of three months unless he tenders 
an unqualified apology to this Court for 
his conduct in respect of which this action 
has been taken against him and gives an 
undertaking that he shall not repeat such 
conduct in the future. He must further, 
as a condition precedent to the resumption 
of practice, deposit in this Court Es. 300 
as to the costa of these proceedings. This 
order has been communicated personally 
to Mr. M. 

B.D./a.L. Order accordingly.. 
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Tek Chand. J. 

Bahu Bam —Decree-holder—Petitioner. 

V. 

Mohammad Ali and others —Judgment, 
debtors—Opposite Parties. 

Civil Eevn. No. 295 of 1936, Decided 
on 19th November 1936. 

Punjab Debtors' Protection Act (2 of 
1936), S. 9 — Decree on unsecured debt 
incurred before Public Debtors’ Protection 
Act—Judgment* debtor dying before attach¬ 
ment — Liability of ancestral property in 
hands of judgment-debtor's sons is to be 
determined according to Punjab Debtors' 
Protection Act. 

A decree for an unsecured debt incurred before 
the commencement of the Punjab Debtors’ Pro¬ 
tection Act, was obtained against A. A died 
before attachment, leaving his ancestral property 
in the hands of his sons. The decree-holder tried 
to attach this property in the hands of the sons: 

Held: that as the land was not under attach¬ 
ment, when the Punjab Debtors’ Protection Act 
commenced, its liability for the unsecured debts 
of Ay must be determined according to the Punjab 
Debtors’ Protection Act. [P 304 01] 

Bam Narain —for Petitioner. 

Bodh Baj Sahani — for Beapondents 
1 and 2. 

Order.—The petitioner obtained a 

money decree against Mehr Din Gujjar. . 
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Some time later Mehr Din died. The 
decree.holder attached certain land in the 
hands of the sons of the deceased. This 
land has been found to be ancestral. The 
eons, two of whom are adults, and the 
third a minor, objected that the land was 
not liable to attachment in execution of 
the decree obtained against Mehr Din for 
a debt which had not been secured on the 
land. In reply the decree-holder con¬ 
tended that there was a special custom 
in the Gurdaspur district under which 
ancestral land in the hands of sons could 
be sold in execution of a money-decree 
against the father. The executing Court 
found for the decree-holder and dismissed 
the objection. On appeal by the objectors 
the Senior Subordinate Judge came to the 
contrary conclusion and accepting the 
objection released the land. 

Before me, counsel for the decree-holder 
has assailed the judgment of the learned 
Senior Subordinate Judge on various 
grounds which, he urges, justify this 
Court’s interference on revision. It is 
however unnecessary to discuss them, as 
during the pendency of the case in this 
Court, the Punjab Debtors’ Protection 
Act 2 of 1936 has come into force. S. 9 
of this Act lays down that in respect of 
debts incurred before its commencement, 
ancestral property in the hands of a 
subsequent holder is liable for the un¬ 
secured debts of his predecessor-in-interest, 
only if certain conditions specified in the 
'proviso are fulfilled. As the land is not 
lender attachment now, its liability for 
the unsecured debts of Mehr Din must be 

I 

jdetermined according to the Debtors’ 
iProtection Act. In this view of the case, 
'the petitioner must be given an opportu- 
nity to show that he can satisfy the 
conditions laid down in the proviso to 
S. 9. His counsel therefore prays that 
the case be remanded to the executing 
Court for this purpose. Counsel for the 
respondents has no valid objection to 
raise against this course and this prayer 
must be granted. I accept this petition, 
set aside the orders of the Courts below 
and send the case back to the executing 
Court for decision in accordance with the 
provisions of S. 9 of the (Punjab) Act 2 
of 1936. Both parties will be given 
opportunity to lead such evidence as they 
desire. In the peculiar ciroumstanoes 
of the case 1 leave the parties to bear 
their own costs in all Courts. 
v.b.b./d.s, Case remanded . 
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Jai Lal, J. 

Ganga Bam —Insolvent—Appellant. 

V. 

Nath — Creditor and others —' 
Respondents. 

First Appeal No. 176 of 1936, Decided 
on 26th November 1936, from order of 
Dist. Judge, Gujranwalla, D/- 6th April 
1936. 

Provincial Insolvency Act (1920), S. 41— 
Application for discharge—Insolvent incur* 
ring debts recklessly and dishonestly after 
adjudication—Conditional order of discharge 
ordering payment of fixed proportion of debt 
is illegal—But conditional order paying cer¬ 
tain proportion of monthly income for a 
period is proper. 

A person, after being adjudicated insolvent, 
incurred further debts dishonestly and recklessly,, 
without keeping any account books and applied 
for a discharge. The lower Court granted a con¬ 
ditional discharge, the condition being that he 
should pay 8 annas in the rupee to the scheduled 
creditors : 

Held : that the condition directing payment of 
a fixed proportion of the debts without regard to 
his income or property could not be imposed, but 
that a conditional order should be passed asking 
him to pay certain proportion of his monthly 
income for a fixed period and that the income 
acquired by theinsolventduring the period should 
also vest in the Official Receiver. [P 305 0 1] 

Bodh Baj Sahani —for Appellant. 

Manohar Lal Sachdeva—ior Respon¬ 
dents. 

Judgment—The appellant Ganga Ram 
having been adjudicated an insolvent has 
applied for his discharge. The learned 
District Judge of Gujranwala has declined 
to grant him an absolute discharge but 
granted him a conditional discharge, the 
condition being that he should pay eight 
annas in the rupee to his scheduled credi¬ 
tors. He has held that he is not entitled 
to an absolute discharge on two grounds, 
i. e., that he has not kept proper books of 
account and on a previous occasion he 
had made a composition with his credi¬ 
tors. Both these are good grounds for 
refusing an absolute discharge under S. 42, 
Provincial Insolvency Act. It appears 
tha.t the insolvent made an application for 
being adjudicated an insolvent in 1917 
and alleged that he was indebted to the 
extent of Rs. 40,000 in round figures. He 
however placed the whole of his property 
at the disposal of the creditors who were 
paid three annas in the rupee by way of 
composition of their debts. Subsequently 
he has incurred debts to the extent of 
Bs. 15,000 but has kept no account books. 
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At the same time it has been found that 
it has not been proved that he has con¬ 
cealed any property. It is in view of his 
conduct in connexion with his previous 
insolvency proceedings and subsequent 
recklessness in raising loans that the Dis¬ 
trict Judge has imposed the condition that 
he should pay eight annas in the rupee. 

It is contended that such a condition is 
illegal and cannot be imposed under S. 41, 
Provincial Insolvency Act. The correct¬ 
ness of this contention is conceded by the 
respondents’ counsel, the respondents being 
the creditors who opposed the absolute 
discharge of the appellant. Under S. 41 
the Court may grant or refuse an absolute 
discharge or may suspend the operation of 
the order for a specific time or may grant 
an order of discharge subject to conditions 
with respect to any earning or income 
which may afterwards become due to the 
insolvent or with respect to his after- 
acquired property but a condition that the 
insolvent should pay a fixed proportion of 
the debts without regard to his income or 
his property cannot be imposed. The 
condition, therefore, that the insolvent 
should pay eight annas in the rupee can¬ 
not be sustained. The question then is, 
what is the proper order to pass in this 
case. From what has been stated at the 
bar and in the judgment of the District 
Judge there is no doubt that the conduct 
of the appellant does not entitle him to 
any leniency. He has acted throughout 
in a reckless and dishonest manner. At 
the same time it is no use to refuse to 
grant him a discharge indefinitely. I con¬ 
sider that a conditional discharge should 
be granted to him. He stated that his 
' monthly income as a broker is Es. 20 to 
25, probably an under^estimate. I direct 
that the order of absolute discharge be 
suspended for a period of three years and 
in the meantime the appellant should pay 
Rs. 15 a month to the Official Receiver 
for payment to his scheduled creditors out 
of his monthly earnings and any property 
acquired by him during this period shall 
also vest in the Official Receiver. On his 
duly performing the above conditions he 
shall be granted an absolute discharge on 
the expiry of three years from to-day. To 
this extent this appeal is accepted and the 
order of the learned District Judge modi¬ 
fied as indicated above. There will be no 
order as to costs of this appeal. 

v.b.b./d.s. Appeal partly accepted. 
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Addison and Din Mohammad, JJ. 

Sardar Kirpal Singh and others — 
Assessees—Petitioners. 

V. 

Commissioner of Income-tax^ Lahore — 
Opposite Party. 

Civil Misc, No. 336 of 1936, Decided on 
25th November 1936. 

Income-tax Act (1922), S. 66—Question of 
law—No material for conclusions drawn by 
Income-tax authorities — Question resolves 
itself into one of law. 

Whatever conclusions are arrived at by the 
Income-tax authorities, they must have some 
material to support them, and in case it is con* 
tended that there is no material for those conclu¬ 
sions, the question does resolve itself into one of 
law. [P 306 0 1.2] 

Mehr Chand Mahajan —for Petitioners. 

/. N. Aggarwal and S. M, Sikri —for 
Opposite Party. 

Din Mohammad, J. —The assessees in 
this case required the Commissioner of 
Income-tax under sub-s. (2) of S. 66, 
Income-tax Act, to refer to the High Court 
several questions of law arising out of the 
appellate order of the Assistant Commis¬ 
sioner of Income-tax in the matter of their 
assessment for the year 1934-35. There¬ 
upon, the Commissioner drew up a state¬ 
ment of the case and referred the following 
three questions to this Court: (l) Was 
there no material upon which the Assis¬ 
tant Commissioner could uphold the find¬ 
ing that Sardar Kirpal Singh, and his 
three brothers constituted a Hindu un- 
divided family? (2) Was there no material 
upon which the Assistant Commissioner 
could uphold the finding that each of the 
sources of income comprised in the assess¬ 
ment belonged to the said family? (3) 
Was assessment upon the said family not 
validly based upon notices addressed to 
Sardar Kirpal Singh, without specification 
of status? Not being satisfied with the 
statement of the case made by the Com¬ 
missioner and the questions referred to us, 
the assessees moved this Court under 
S. 66 (3), praying that the Commissioner 
be called upon to refer certain other ques¬ 
tions of law also that arose in their assess, 
ment. 

The facts bearing upon the questions of 
law involved in this case may shortly be 
stated. Jawanda Mai and his four sons 
were assessed as Hindu undivided family 
up to 1927. In the meantime, they had 
opened a branch of their business in 
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London. On 15fch March 1927, they 
formed themselves into a company. Out 
of the four sons of Jawanda Mai, Balwant 
Singh was for the time being excluded; 
the other three sons had a share each, 
Jawanda Mai had four and the three 
ladies of the family had a share each. 
This company was duly registered on 10th 
June 1927. Later, Balwant Singh, too, 
applied for a share and one share was 
allotted to him on 24th June 1927. Soon 
after, Jawanda Mai died, leaving besides 
other property a sum of Es. 1,77,000 odd. 
On 15th January 1928, the sons of Jawanda 
Mai divided this cash among themselves 
in the following manner : Each son was 
allotted 400 shares of Rs. 100 each, thus 
disposing of Es. 1,60,000. The balance 
which amounted to Es. 17,000 odd was 
deposited with the company in the name 
of Mt. Bhan Devi, the widow of Jawanda 
Mai, at a fixed rate of interest. After 
1928, the Income-tax authorities treated 
the four brothers as individuals apart from 
their company. On Ist February 1930 
the brothers opened a branch of their 
business at Colombo. No change in their 
status took place up to 1934. In the 
1934-35 assessment, however, the question 
was taken up for the first time, whether 
they could claim to be assessed as indivi¬ 
duals and not as members of a Hindu 
undivided family, and decided against 
them. The Income-tax authorities have 
not only assessed them as a Hindu undivided 
family but also treated the sum deposited 
in the name of their mother, Mt. Dhan 
Devi, as a part of the joint family property 
and to the profits made by the company 
within British India, they have added 
Es. 10,000 as profits received from Colombo 
and London. 

The additional questions proposed by 
the assessees relate to the inclusion of 
their mother’s deposit in the so-called 
joint family property and the addition of 
Es. 10,000 to the income of the said 
family on account of their profits on 
Colombo and London business. The only 
other point raised by the assessees is as to 
the form of question No. 3 referred to 
above. After hearing counsel on both 
sides, we are satisfied that the questions 
proposed by the assessees do arise in this 
matter and that the question No. 3 formu¬ 
lated by the Commissioner also requires 
alteration on the lines proposed by them. 
Whatever conclusions are arrived at by 
the Income-tax authorities, they must 
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have some material to support them, and 
in case it is contended that there is no 
material for those conclusions, the ques¬ 
tion does resolve itself into one of law. We 
accordingly formulate the following two 
questions in addition to the three ques. 
ticns referred to us by the Commissioner: 
(4) Whether there is no material for the 
finding that the deposit held by Mt. Dhan 
Devi in the Pioneer Sports, Limited, was 
not her separate property. (5) Whether 
the Income-tax Officer was legally justi¬ 
fied in raising a presumption that any 
income was received in India from Colombo 
or London. Besides we alter question No. 3 
in the following manner: (3) Whether 
the notices which issued to the four 
brothers were sufficient notice to the 
Hindu undivided family, if any, having 
regard to Ss. 2 (9), 3 and 63 (2). This 
alteration has been necessitated on account 
of the argument advanced by the assessees* 
counsel that a notice served on an indivi¬ 
dual is not a valid notice to a family. Wo 
accordingly require the Commissioner to 
refer to this Court the two additional 
questions of law also as formulated above 
and the third question in its altered form 
and to draw up a statement of the case in 
relation thereto and refer it with his own 
opinion thereon to this Court. There will 
be no order as to the costs of this petition- 

■w.d./a.L. Order accordingly, 
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Coldstream and Bhide, JJ. 

Mt. Hukmi and others —Plaintiffs— 
Appellants. 

V. 

Fauja Singh and others —Defendants' 
—Respondents. 

Second Appeal No. 2047 of 1935, Deci¬ 
ded on 24th November 1936, from decree 
of Dist. Judge, Amritsar, D/- 7th August 
1935. 

Custom (Punjab)—Succession—Self-acquir* 
ed property—Khaira Jats of Tarn Taran 
Tahsil in Amritsar District—Daughter sue* 
ceeds in preference to collaterals. 

Amongst the Khaira Jats of Tarn Taran TahsU 
in Amritsar District in the Punjab the daugh* 
ter succeeds in preference to collaterals in respect 
of the self-acquired property of the father: A J E 
1925 Lah 35 and AIR 1935 Lah 408, Ref,\ AIR 
1936 Lah 804, Listing. [P 307 0 1; P 308 0 2] 

Durga Das and Madan Gopal Soni — 
for Appellants. 

M. C. Mahajan and Jhanda Singh — 
for Respondents. 
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Mt. Hukmi V. Fauja 

Coldstream, J. —One Sagar Singh, a 
Khaira Jat of Tarn Taran Tahail in 
Amritsar district, died in July 1918, leav¬ 
ing a widow Mt. Khemi and a daughter 
Mt. Maro who was the mother of two 
sons Fauja Singh and Bhag Singh. His 
land was recorded by mutation in the 
name of his widow, Fauja Singh and 
Bhag Singh sued Mt. Khemi for possession 
of the land and house property left by 
Sagar Singh alleging that they were Sagar 
Singh’s heirs by virtue of a will by Sagar 
Singh in their favour. The widow con¬ 
fessed judgment and Fauja Singh and 
Bhag Singh obtained a consent decree on 
11th November 1919. Thereupon, four of 
Sagar Singh’s collaterals and the widow 
of a fifth brought a suit for a declaration 
that they were not bound by the consent 
decree. In this they were successful, 
their claim being decreed on 24th June 
1921—a decision upheld on appeal by the 
District Judge on 1st April 1922. The 
widow died in December 1931 and Sagar 
Singh’s land was entered in the records as 
having passed to his collaterals. The 
latter then proceeded to sue Bhag Singh 
and Fauja Singh for possession of the 
property. 

Bhag Singh and Fauja Singh resisted 
the suit on the grounds that the property 
was not ancestral qua Sagar Singh and 
the plaintiffs, and that as heirs they took 
preference of the plaintiffs who were 
collaterals of Sagar Singh in the third 
degree. The trial Court found that the 
lands in suit were ancestral but that the 
house property was acquired by Sagar 
Singh. Deciding, however, that by cus¬ 
tom collaterals excluded daughters in suc¬ 
cession to all kinds of property he gave 
the plaintiffs the decree they sought. 
Against this decision, the, defendants ap¬ 
pealed to the District Judge who reversing 
the trial Court’s findings both regarding 
the ancestral nature of the land and the 
preferential right of the collaterals dis¬ 
missed the suit. The plaintiffs have come 
to this Court with the present appeal, 
having obtained from the District Judge a 
certificate under S. 41 (3), Punjab Courts 
Act, allowing them to re-agitate the ques¬ 
tion whether among Khaira Jats the 
daughters exclude collaterals in succession 
to self-acquired property. Before us, the 
appellants’ counsel attacks both the deci¬ 
sion that the land concerned is not proved 
to be ancestral and the decision that the 
daughters took preference of collaterals in 
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succession to the property. The first is a 
finding of fact but it is contended that the 
learned District Judge ought to have held 
the question whether the property is or is 
not ancestral to be res judicata by the 
decision in a suit brought by the collate¬ 
rals in 1913 to have it declared that the 
will made by Sagar Singh would not 
affect their reversionary rights and by an 
admission of the respondents in the suit 
in which they obtained a declaration on 
24th June 1921 that the consent decree 
in favour of Bhag Singh and Fauja Singh 
was not binding upon them. 

But there is nothing to show that such 
a plea was taken at the trial. The suit 
of 1913 was dismissed as premature and 
the judgments in that suit and the suit 
decreed in the collaterals’ favour in 1921 
record no finding regarding the ancestral 
nature of the property in suit. It is 
argued that the learned District Judge 
ought to have examined the pleadings in 
these suits before deciding as he did that 
the matter was not res judicata. But 
those pleadings were not before the Court. 
Nor so far as the record shows was either 
of the Courts below asked to take notice 
of the documents which appellants’ coun¬ 
sel now asks us to examine. No ground 
has been made out for admitting new 
evidence at this stage. As regards the 
custom governing the parties in the matter 
of succession the appellants rely on the 
entry in the Customary law of the Amrit¬ 
sar district, commonly referred to as the 
Eiwaj-i-am compiled by the Settlement 
Ofl&cer in 1914. The Riwaj-i-am compiled 
at the previous settlement was silent on 
the subject but the answer to question 60 
in the compilation of 1914 shows that at 
that time ‘nearly all” the tribes said that 
agnates however remote excluded daugh¬ 
ters. In answer to the next question 
No. 61, it was stated that there was no 
distinction as to the right of a daughter to 
inherit ancestral property as distinguished 
from self-acquired property of her father. 
There has been some conflict in the judg¬ 
ments of this Court in applying the rule 
stated in these answers but recently it 
has been followed in many cases relating 
to succession among agriculturist tribes of 
the district. The preface to the book 
shows that for drawing up the answers to 
the various questions put to the people 
enquiries were made from members of 
26 sub-divisions of the Jat tribe and that 
other sub-tribes with a strength of less 
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than one thousand, were not questioned. 
No representative of the Khaira sub¬ 
division was examined. To establish their 
case the appellants were bound to prove 
that the particular custom they alleged 
was followed by their particular clan. 

This, in my opinion, they have not 
done, the only evidence produced other 
than the answers to questions 60 and 61 
of the Riwaj-i-am which were not given 
by the Khaira Jats being of an inconclu¬ 
sive character which has not been relied 
upon before us. On the other hand the 
respondents put forward two judicial 
instances of succession by daughters in 
preference to collaterals. These are proved 
by two judgments of this Court, 5 Lah 
364^ and AIR 1935 Lah 408.^ The first 
(Scott-Smith and Harrison, JJ.) related to 
Khaira Jats of the contiguous district of 
Gurdaspur, the land in suit being ances¬ 
tral; the second (Hilton and Din Muham¬ 
mad, JJ.) to Khaira Jats of Amritsar dis¬ 
trict. The first judgment was considered 
to be a relevant piece of evidence by the 
Judges who decided the second, although 
the collaterals in that case were of the 
tenth degree. In the second case, where 
the property concerned was self-acquired 
of the last male owner, the learned Judges 
found that the evidence was not sufficient 
to prove any custom among Khaira Jats 
of Amritsar district either of daughters 
succeeding in preference to collaterals 
or of collaterals succeeding in preference 
to daughters. The learned Judges, there¬ 
fore, applied the “general custom of the 
Punjab” as described in para. 23 of Ratti- 
gan’s Digest of Customary law, which is 
in favour of daughters. Reference was 
made to this judgment in 17 Lah 296^ 
where it was rejected as an instance of no 
value because the Riwaj-i-am was deli, 
berately rejected and reliance had wrongly 
been placed upon ‘ general custom,” in¬ 
stead of on proof of any custom alleged by 
the parties. But the judgment in 17 Lah 
296^ dealt with a case of succession among 
Aulak Jats, a sub-tribe who had been 
represented in the inquiry made by the 
Settlement Officer for the purpose of com¬ 
piling his Customary law of the district. 
In the case before us as already noticed 

1. Gurdit Singh v. Mt. Malan, AIR 1926 Lah 

35=84 I 0 171=5 Lah 364. 

2. Thakar Singh v. Mt. Dhan Kaur, AIR 1935 

Lab 408=157 I G 114=37 P L R 225. 

3. Kartar Singh v. Mt. Banto, AIR 1936 Lah 

804=17 Lah 296=38 P L R 300. 


the parties are of a sub-tribe who were 
excluded from the inquiry and the answer 
to question 60 shows that not all of those 
who were questioned stated the custom to 
be in favour of the collaterals. Assuming 
that in this case neither side succeeded in 
proving the custom it alleged, we have 
to fall back, not upon any “general cus¬ 
tom,” but upon the personal law of the 
parties and this law being in favour of 
the daughters I would decide that the 
lower appellate Court’s judgment cannot 
be said to be wrong and I would accord¬ 
ingly dismiss this appeal. Having regard 
to all the circumstances I would make no 
order as to costs. 

Bhide, J.— I agree. 

B.d./a.L. Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Messrs. Mela Eam.Shih Dayal — 

Assessees—Petitioners. 

v. 

Commissioner of Income-tax, Punjab 
Opposite Party. 

Civil Ref. No. 19 of 1936, Decided on 
26th November 1936, from Commissioner 
of Income-tax, Punjab, N. W. F. and 
Delhi Provinces, D/- Ist June 1936. 

^ Income-tax—Previous years •— Assessee 
can have two previous years, one for main 
office and another for branch office—But he 
cannot accumulate two years’ results of 
branches and account for them in one year’s 
results of the main office. 

Tho assessee is entitled to have two ‘previous 
years’, one for the head office and one for the 
branches, but in his assessment he must add the 
results of the two, each year and make his return 
on this basis. He^cannot accumulate the results 
of two years of the' branches and account for them 
in one year’s results of the main office. 

[P 309 0 2] 

Kirpa Earn Bajaj —for Petitioners. 

J. N. Aggarwal, S. M. Sikri and M". M. 
Aslam Khan —for Opposite Party. 

Addison, J. —A Division Bench of this 
6ourt required the Commissioner of In¬ 
come-tax to state the case of the Hindu 
undivided family, Mela Ram-Shiv Dayal, 
and refer it to this Court and at the same 
time formulated the following question : 

Whether in the circumstances mentioned in the 
order the losses of the branches ought to have 
been allowed in the assessment year 1932*33 of 
the head office. 
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The facts are fully set out in the order 
of the Bench, dated 10th February 1936,* 
and are amplified in the reference of the 
Commissioner. In the Commissioner’s 
opinion, the answer should be in the nega¬ 
tive. The statement of facts shows that 
it has not been established that there was 
a regular method of bringing into the 
books of the main shop the results of the 
branches for every 12 months’ period 
ending in the main previous year, “Previ¬ 
ous year” is defined in S. 2 (ll), Income- 
tax Act. The case for the assesses is that 
the main office uses the Sambat year, 
which ended on 19th March 1931 whereas 
the branches use the ordinary financial 
year, which ended on 31st March 1931. 
It was, therefore, argued that the assesses 
was not bound to include the profit or 
loss of the branches, as the 'previous year’ 
of the branches expired a few days later 
than the ‘previous year’ of the head 
office. Eeference was made to para. 6 (viii) 
of the Executive Notes and Instructions 
regarding the Income-tax Law and Eules 
at p. 148 of the Income-tax Manual. This 
executive instruction runs as follows : 

If an assessed closes bis accounts in diSerent 
dates for different businesses or different sections 
of the same business, or different sources of 
income, bis income should be calculated separately 
for each business, section of business or source, 
according to the accounting year adopted for it 
and the aggregate of the incomes thus computed 
should be treated as the income of the previous 
year. Each of the years of which the income is 
thus added together must, of course, satisfy the 
definition of ‘previous year’ in S. 2 (11) of the Act 
with reference to the same year of assessment. 

Whether this instruction is in accord¬ 
ance with law or not, is not very important 
as the assessee would be entitled to take 
advantage of it if it is in his favour, seeing 
that it has been published for general 
information. The scheme of the Act and 
the definition of ‘previous year’ would, 
however, seem to show that there can be 
only one previous year in one assessment. 
The Income-tax Commissioner has re¬ 
marked that h6 had no desire to go against 
the instruction embodied in para. 6 (viii), 
but he says that the concession allowed 
by it does not mean that the assessee can 
incorporate two years’ results of the 
branches in one year’s account on the 
ground that the two years’ results of the 
branches happen to come within the 
previous year of the main office. This is 
actually what the assessee is contending 

* [See A I B 1936 Lah 546], 


for. As we read this instruction it means 
that under it the assessee is entitled to 
have two ‘previous years,’ one for the 
head office and one for the branches, but: 
in his assessment he must add the results 
of the two each year and make his return 
on this basis. He cannot accumulate the 
results of two years of the branches and 
account for them in one year’s results of 
the main office. For the reasons given we 
answer the question in the negative and 
allow the Commissioner his costs. 

B.D./d.s. Answer accordingly. 
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Skemp, J. 

Alam Khan —Judgment-debtor—Appel¬ 
lant. 

V. 

Anjuman Imdad Bahmi Qarza, Decree- 
holder and others, Sureties and Auction- 
purchasers—Eespondents. 

Second Appeal No. 726 of 1936, Decided 
on 9th December 1936, from order of 
Senior Sub-Judge, Gurdaspur, D/- 28th 
May 1936. 

Civil P. C. (1908), S. 60(1) (c) and O. 21, 

R. 90 (as amended by Lahore High Court)— 
Objection under S. 60 (1) (c) after sale but 
before confirmation — Objection cannot be 
entertained. 

Where objection to a sale of immoveable pro¬ 
perty is taken under S. 60 (1) (c) after sale, but 
before sale is confirmed, objection falls under 

O. 21, R. 90, as amended by the Lahore High 
Court and is not entertainable. [P 310 C 1] 

Bam Lai Anand 1 —for Appellant. 

Mela Bam for G, L, Aggarwal —for 
Eespondents. 

Judgment.—The sole question before 
me in this second appeal is whether an 
objection made under S. 60 (l) (c). Civil 

P. C., may be entertained if it is first 
preferred at a date after the sale has 
taken place but before the sale is' con¬ 
firmed. In this case a house. and vacant 
site were attached on 25th December 
1934 and sold on 4bh October 1935. An 
objection was made on 17th October 1935 
before the sale had been confirmed. The 
executing Court accepted the objection 
but the lower appellate Court relying on 
a ruling reported as A I E 1930 Lah 106^ 
held that objections under S. 60 must be 
made before the property is sold. 

1. Jita Singh v. Ganpat Kai, AIR 1930 Lah 
106=1211 0 303. 
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The appeal was admitted by a learned 
Judge of this Court on Malak Earn Lai 
Anand's contention that the ruling just 
cited does not lay down correct law. 
Malak Earn Lai Anand’s contention before 
me is that the authorities relied on in 
A I E 1930 Lah 106^ do not lay down the 
proposition deduced from them. In three 
of the authorities cited the point was taken 
not in objection proceedings but in a suit 
brought necessarily after the confirmation 
of the sale. The fourth case however 
7 All 641,^ a Division Bench ruling, fully 
supports the proposition originally laid 
down. It is however unnecessary to go 
further because in my judgment the matter 
is concluded by an amendment made by 
the Lahore High Court to 0.21, E, 90, 
Civil P. C. That rule deals with applica¬ 
tions to set aside a sale of immoveable 
property and the local Eule includes the 
following since 7 th April 1932 : 

Provided further that no such sale be set aside 
on any ground which the applicant could have 
put forward before the sale was conducted. 

Eelying on this rule I dismiss the ap¬ 
peal with costs. 

v.b.B./d.s. Appeal dismissed. 

2. Eamchhiabar Mist v. Bechu Bhagat, (1885) 7 
All 641=1885 AWN 190. 
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Skemp, J. 

Abdul Qadir and others — Plaintiffs — 
Appellants. 

V. 

Municipal Committee, Giijrat — Defen¬ 
dant —Respondent. 

Second Appeal No. 786 of 1936, Decided 
on 8th December 1936, from decree of 
Senior Sub-Judge, Gujrat, D/- 8th April 
1936. 

Punjab Municipal Act (1911), S. 188 — 
Government Notification No. 19192 — Muni¬ 
cipal Committee authorized to levy octroi on 
animals brought into town for slaughter but 
not on animals in town or not brought in for 
slaughter—Municipal Committee can realize 
octroi on animals already slaughtered — 
Aggrieved party can claim refund of tax 
illegally recovered. 

A Municipal Committee, entitled by the Punjab 
Government Notification No. 19192 to charge 
octroi on animals brought into town for slaughter 
but not on animals already in the town either 
born there or not brought there for slaughter, 
can realise octroi on animals already slaughtered 
at the shops of the licensed butchers, where there 
is no Municipal slaughter house ; otherwise there 
would be smuggling on a considerable scale, the 
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animals intended for slaughter being mixed up 
with herds that go out for grazing every day ; 
the aggrieved party can claim refund of any tax 
iUegally realized. [P 310 0 2 ; P 811 0 1] 

Mohammad Husain (Malik) — for 
Appellants. 

Dr. Tassaddaq Hussain — for Respon¬ 
dent. 

Judgment. — The plaintiffs who are 
butchers of Gujrat sued the Municipal 
Committee of Gujrat for an injunction to 
restrain the Committee from realizing 
octroi from the plaintiffs on account of 
animals slaughtered at their shops. It 
appears that at Gujrat there is no Muni, 
cipal slaughter house for bullocks and 
cows and that animals of this class have 
for very many years been slaughtered at 
licensed private slaughter houses at the 
plaintiffs’ shops. The Committee pleaded 
that there was a contract enabling it to 
realize octroi on animals already slaugh¬ 
tered but this was found against it by the 
trial Court, and it is now admitted that 
this finding is correct. The other sub¬ 
stantial issue was : "Is the defendant 
entitled to realize octroi on animals already 
slaughtered?” Both the lower Courts 
found on this point against the plaintiffs 
and dismissed the suit. 

The plaintiffs have come here on fur¬ 
ther appeal. Their learned counsel Khan 
Bahadur Malik Muhammad Hussain has 
referred to S. 188 (g), Punjab Municipal 
Act, which he says presumes that octroi 
on animals can only be levied on entry 
into the Municipality. This is not so. 
This section is purely permissive. He also 
referred to S. 78 but this is merely a penal 
section. The tax is levied under the Pun¬ 
jab Government Notification No. 19192, 
dated 28th June 1934, which lays ^ down 
that the Municipal Committee with the 
previous sanction of Government has im¬ 
posed the rates of octroi shown in the 
schedule appended below. This includes 
class II, animals of a class for slaughter. 
This does not carry the discussion much 
further. The Courts below decided the 
suit on the assumption that the Committee 
was entitled to charge octroi on animals 
brought into the town for slaughter but 
not on animals already in the town either 
born there or not brought there for 
slaughter. They held that unless the pre. 
sent method levying octroi were continued, 
there would be smuggling on a consider, 
able scale, the animals intended for 
slaughter being mixed up with the herds 
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.that went out for grazing every day. The 
trial Judge said that the plaintiffs oould 
sue the Committee for every item of ootroi 
illegally realized ; the learned appellate 
Judge, that the plaintiffs could claim 
a refund on such cattle. The appellants’ 
counsel says that it would not be in 
accordance with law for the Committee to 
grant a refund on any article except that 
exported ; but I cannot find warrant for 
this proposition. 

In conclusion, it was suggested that I 
should grant the plaintiffs an injunction 
restraining the Committee from realizing 
octroi on animals not brought into ootroi 
limits for purposes of slaughter : but this 
was not the relief which the plaintiffs 
sought and in practice it would give rise 
to grave difficulties. There are no sufficient 
reasons for interfering with the judgments 
of the Courts below and this second appeal 
is dismissed with costs. 

v.b.b./k.s. Appeal dismissed. 
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Jai Lal, J. 

Jiwan Das — Defendant — Appellant. 

v. 

Hira Das — Plaintiff — Respondent. 

Second Appeal No. 1943 of 1935, Deci¬ 
ded on 1st December 1936, from decree of 
Dist. Judge, Hoshiarpur, D/- 26th July 
1936. 

Custom (Punjab) — Religious endowment 
—Mahant — Succession — Tbakardwara — 
Mahant of Tbakardwara of Bairagis nomina* 
ting successor—Still confirmation by Bbek 
and Sewaks is essential—Such custom being 
generally recognized strong evidence is essen* 
tial to prove contrary. 

Where a Mahant of Tbakardwara of Bairagis 
nominates his successor, still the appointment 
ultimately rests with the Bhek and Sewaks and 
their confirmation and election is essential. This 
being a generally recognized custom strong evi¬ 
dence is always required to establish a custom, 
which is contrary to it. [P 3110 2; P 312 0 1] 

Achhru Bam —for Appellant. 

Mehr Gliand Mahajan and Yaskpal 
Gandhi —for Respondent. 

Judgment. —The dispute in this case 
relates to the Tbakardwara of Bairagis in 
village Bahri in the Hoshiarpur district. 
The previous Mahant Bansi Das having 
died a dispute arose between Hira Das, 
respondent, and Jiwan Das, appellant, as 
to the right to succeed him. The latter 
claimed by virtue of nomination by the 


deceased Mahant; the former by appoint¬ 
ment by the Bhek. The learned District 
Judge has held that the respondent was 
duly elected by the.Bhek after the death 
of Mahant Bansi Das; he has also held 
that the appellant had been appointed by 
Bansi Das as his successor during his life- 
time, but he has decreed the suit on the 
ground that even the appointment of a 
successor by a Mahant of this shrine must 
be followed by confirmation by the Bhek. 
In other words the ultimate appointment 
is in the hands of the Bhek though a 
Mahant can nominate his successor and as 
a rule of practice the Bhek respects his 
nomination and repudiates it only if there 
are good reasons for doing so. 

The shrine in question belongs to “Ram 
Kabir” sect of the Bairagis, and the only 
question that has been agitated on this 
appeal and which could be agitated, in 
view of the certificate granted by the 
District Judge under S. 41, Punjab Courts 
Act, is, whether, according to the custom 
applicable to the shrine in question, it is 
open to the Mahant to nominate his suc¬ 
cessor, and if so, such nomination completes 
the title of the nominee without confirma¬ 
tion by the Bhek and the Sewaks. The 
learned District Judge has held that elec¬ 
tion and confirmation by the Bhek and 
the Sewaks is essential in order to estab- 
lish title to the gaddi. The evidence led 
for the plaintiff on the question of custom 
involved is overwhelmingly strong. There 
is only one witness Prahlad Das, produced 
by the plaintiff who has not fully supported 
his case; otherwise the statements of 
Mahant Lachhman Das, (P. W, 7), Mahant 
Raghbir Das of Hajipur, (P. W. 9), Mahant 
Raghbir Das of Ram Tutwali, (P. W. 12), 
Janki Das, (P. W. 12.A), Thakar Das, 
(P. W. 13), Prem Das, (P. W. 14) and Nandu 
Lal. (P. W. 15), are definite that confirma¬ 
tion by the Bhek and the Sewaks is essential. 
These witnesses have stated, and this state¬ 
ment has been relied upon by the appel¬ 
lant’s counsel, that a successor nominated 
by the Mahant can be removed only for 
immorality or some other good cause. 
These statements, however, do not militate 
against their effect of this ' testimony that 
election and confirmation of a nomination 
by the Bhek and the Sewaks is essential. 

Against this evidence, statements have 
been made by six witnesses on behalf of 
the defendant. They are (D. W. 3), Kishore 
Das, (D. W. 4), Sadhu Das, (D. W. 5). 
Raghbir Das, (D. W. 6), Balbhadar Das, 
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(D. W. 7), Bhagat Earn and (D. W. 20), 
Lala Ajudhia Prasad, an advocate of 
Hoshiarpur, who is a Sowak of the 
Thakardwara. The evidence of these 
witnesses is that a nomination once made 
by the Mahant confers a title on the 
nominee to succeed to the Mahant and 
such nominee cannot be removed from 
office by the Bhek afterwards. These 
statements, in my opinion, are opposed to 
the essential character of the status of a 
j Mahant in relation to the shrine. The 
well recognized custom among all the 
shrines of this nature is that the appoint¬ 
ment ultimately rests with the Bhek and 
■the Sewaks, and strong evidence is required 
to establish a custom which is contrary to 
the generally recognized custom of this 
character. In my opinion the learned 
’District Judge has reached the correct 
conclusion on the question of the custom 
and agreeing with his conclusion I dismiss 
the appeal, but make no order as to the 
costs of this appeal. 
v.b.e./d.s. Appeal dismissed. 
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Jai Lal, j. 

Bama Nand and anothei —Defendants 
—Appellants, 

V. 

Nand Kishore —Plaintiff—Eespondent. 

Second Appeal No. 395 of 1936, Decided 
on 30th November 1936, from decree of 
Dist. Judge, Amritsar, D/. 7th January 
1936. 

(a) Practice—New plea—Plea of limitation 
depending on evidence cannot be allowed in 
second appeal. 

A plea of limitation depending oo evidence can* 
not be entertained for the first time in second 
appeal. [P 312 0 2] 

(b) Partnership — Accounts of dissolved 
partnership » Possession of account books 
need not be determined before preliminary 
decree—Court when finally settling accounts 
may draw adverse inference against party 
withholding accounts. 

In a suit for accounts of a dissolved partnership 
there is no law that an enquiry to determine in 
whose possession the account books are, must be held 
before the passing of a preliminary decree, though 
normally that should be the practice. In such a 
suit the person in whose possession the books are 
and who has kept the accounts and knows all 
about them is entitled to file a suit for accounts. 
Normally there is no accounting party in such a 
suit, though if a partner withholds the books the 
Court may draw an inference against him when 
finally settling the accounts. [P 812 0 2] 


Prahash Chandra Jain —for Appellants. 

Din Dayal Khanna —for Respondent. 

Judgment.—Defendant appeals against 
a decree for rendition of accounts of a 
dissolved partnership passed by the trial 
Court and confirmed by the District Judge 
on appeal. An objection is raised by the 
appellant for the first time that the suit 
when instituted in the Court of the Sub¬ 
ordinate Judge was barred by time. The 
suit was, however, instituted in the first 
instance in a civil Court at Ahmedabad. 
Then it was well within time. The plaint 
was returned for want of jurisdiction and 
was presented in the Court of the Sub¬ 
ordinate Judge at Amritsar. It is alleged 
that the suit when instituted in the Court 
of the Subordinate Judge, was barred by 
time. It may be, but I do not decide that 
when the suit was filed at Amritsar, it 
was barred by limitation having regard^ to 
the normal time fixed for filing such suits. 
But the question arises whether the plain¬ 
tiff is entitled to a deduction of the time 
spent in prosecuting the suit in the civil 
Court at Ahmedabad under S. 14, Lim. 
Act. The determination of this question 
depends upon evidence. Consequently I 
decline to entertain the plea of limitation 
for the first time on this second appeal. 

On the merits there is no substance in 
the appeal. It is contended that the trial 
Court should have determined the question 
in whose possession the account books are 
before passing the preliminary decree. 
There is no law that such an enquiry must 
be held before the passing of the preli¬ 
minary decree in a suit like this though 
normally that should be the practice. In a 
suit for accounts of a dissolved partnership 
the person in whose possession the books 
are and who has kept the accounts and 
knows all about them is entitled to file a 
suit for accounts. Normally there is no 
one accounting party in such a suit though 
if a partner withholds the books the Court 
may draw an inference against him when 
finally settling the accounts. I am in- 
formed that the trial Judge did frame an 
issue about the possession of the books 
after the passing of the preliminary decree 
and this issue has not yet been determined. 
I see no illegality in the manner in which 
the trial Court has determined this suit- 
I dismiss this appeal with costs. 

v.b.b./e.s. Appeal dismissed* 
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Jai Lal, J. 

Firm Mohan Lal-Lakhmi Dass — 
Petitioner. 

V. 

People*s Bank of Northern India^ Ltd. 
in liquidation^ and others — Judgment- 
debtors—Opposite Parties. 

Civil Eevn. No. 851 of 1936, Decided on 
27th November 1936, from order of Senior 
Sub.Judge, Gujrat, D/- 6th December 
1935. 

(a) Execution — Order of attachment — 
Party, neither judgment*debtor nor legal 
representative of judgment*debtor, has no 
right to appeal from such order—He can 
only formally object to attachment. 

Where in execution proceedings an attachment 
order is made, a party which is neither the 
judgment-debtor nor a legal representative of the 
judgment'debtor, is not entitled to appeal against 
the attachment order. If it is aggrieved by it, it 
should formally object to the attachment. 

[P 313 0 2] 

(b) Execution — Attachment — Judgment- 
debtor having share in shop—Order attach¬ 
ing specific goods in shop is illegal — Proper 
order is to prohibit judgment-debtor from 
transferring his share. 

Where in execution a decree-holder seeks to 
attach the share of the judgment-debtor in a 
shop, attachment can be made only by prohibiting 
the judgment-debtor from transferring his share 
and subsequently such share can be sold in exe¬ 
cution of the decree, but specific goods in the 
shop can neither be attached nor sold. 

[P 313 0 2; P 3U 0 1] 

(c) Civil P. C. (1908). S. 51 and O, 40, R. 1 
-Judgment-debtor possessing share in firm 
—It is doubtful, if receiver can be appointed 
in execution—Approximate value of share 
can be ascertained by appointing Commis¬ 
sioner to find out assets and liabilities of 
firm (Quaere). 

Quaere. —In execution of a decree against a 
person possessing a share in a firm it is 
doubtful if a receiver under S. 51 can be 
appointed because a receiver cannot be appointed 
for the custody of the property which the judg¬ 
ment-debtor himself cannot take possession of: 

[P 314 C 1] 

In order to ascertain the approximate value of 
the shares of the judgment-debtor, it may be 
open to the Judge to appoint a Commissioner to 
make an inventory of the assets of the firm and 
its liabilities. [p 314 c 1 ] 

Dewan Chaman Lal —for Petitioner. 

Bhagxoat Dayal —for Opposite Parties. 

Order. —No appeal lies in this case. 
But having regard to the circumstances of 
this case I have decided to take action in 
exercise of the revisional jurisdiction of 
this Court. The facts are these : A money 
decree exists in favour of the People’s 


Bank of Northern India in liquidation and 
one of the judgment-debtors is Des Raj. 
Alleging that Des Eaj is a partner in the 
firm Mohan Lal-Lakhmi Das, the Official 
Liquidator of the Bank sought to attach 
the share of Des Eaj in the firm. But 
instead of issuing a prohibitory order to 
Des Eaj not to alienate his share in the 
firm a warrant was issued for the attach¬ 
ment of the goods in the shop. Objection 
was taken to this course by Mohan Lal 
and Lakhmi Das, both of whom claimed to 
be the sole proprietors of the firm, and 
alleged that Des Eaj had no share in it. 
When this matter was reported to the 
executing Court, a notice was issued to 
Mohan Lal and Lakhmi Das to show 
cause why they should not be prosecuted 
for obstructing the attachment. On this 
Lakhmi Das made an application in which 
he stated that Des Eaj was not a partner 
in the firm as he had already separated. 
Des Eaj, it may be mentioned, is a brother 
of Mohan Lal and Lakhmi Das. He also 
denied that there had been any obstruc¬ 
tion. At the hearing of the proceedings, 
the Court remarked ; 

The contents of the application of Lakhmi Das 
are correct. The counsel admit the same. No 
steps should be taken further in respect of a notice 
issued to the obstructors. No costs. 

But on the same day the Judge passed 
another order which is to the effect : 

Notice to issue to Des Raj on receipt of process 
fee to the effect that he should not effect any 
transfer of l/3rd share of firm Manohar (Mohan) 
Lal-Lakhmi Das, situated at Railway Station 
Gujrat. Moreover, the Official Receiver is 
appointed as a receiver under 8. 51, Civil P. C., so 
that ho might prepare a list of the property and 
goods, etc., of this firm, produce the same in 
Court and obtain a sapurdnama. 

It is against this last order that this 
appeal is preferred, the appellant being 
the firm Mohan Lal-Lakhmi Das. It is 
obvious that they are not entitled to 
appeal against the order. The firm is 
neither the judgment-debtor nor is it the 
legal representative of the judgment- 
debtor. The proper course apparently for 
the appellant was formally to object to 
the attachment of l/3rd share alleged to 
be owned by Des Raj in the partnership. 
But on both sides there have been irregu¬ 
larities. The original order attaching the 
specific goods in the shop was illegal. In 
a case like this, the attachment could be 
made only by prohibiting the judgment- 
debtor from transferring his share and 
subsequently such share could be sold in 
execution of the decree, but the specific 
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goods in the shop could neither be at¬ 
tached nor sold. The purchaser in execu¬ 
tion would then be vested with all the 
rights of Des Raj and, therefore, with all 
the rights of a partner, but no partner is 
entitled without the consent of the other 
partners to take exclusive possession of 
any goods -belonging to the partnership 
and to bring it to his own use. The order 
now passed by the Judge below, therefore, 
is correct to the extent that Des Raj has 
been restrained from transferring l/3rd 
share in the firm Mohan Lal.Lakhmi Das. 

I am assuming that the Court below did 
not decide, when it recorded the note 
that 'the contents of the application of 
Lakhmi Das are correct and that counsel 
admit the same,' that Des Raj was not a 
a partner. The application contained an 
allegation by Lakhmi Das that Des Raj 
bad no share in the firm and the order as 
recorded would imply that all the allega¬ 
tions made by Lakhmi Das were admitted 
to be correct, but the further order passed 
on the same day by the Judge indicates 
that the admission was not considered to 
extend to the claim that Des Raj was not 
a partner in the firm. Otherwise, the 
Judge could not have passed an order res¬ 
training Des Raj from selling his l/3rd 
share. 

Now, in order to ascertain the approxi¬ 
mate value of the share of Des Raj it may 
be open to the Judge to appoint a Com¬ 
missioner to make an inventory of the 
assets of the firm and of its liabilities, and 
the appointment of the Official Receiver, 
it is now conceded before me on behalf of 
the respondent, should be deemed to be 
ibis appointment as a Commissioner and 
not as a receiver. In fact it is doubtful if 
a receiver could be appointed under S. 51 
.because a receiver cannot be appointed in 
Ithis case for the custody of property which 
[Des Raj himself could not take possession 
of. This appears from 0. 40, R. 1, sub- 
r. (2) which is : 

Nothing in this rule shall authorize the Court 
to remove from the possession or custody of pro¬ 
perty any person whom any party to the suit has 
not a present right so to remove. 

The order that sapurdnama should be 
obtained is, therefore, illegal. A sapurd- 
nama can only be obtained after posses¬ 
sion has been taken of the property by 
the official concerned and then it is 
handed over to another person, the 
sapurddar. In order, however, to place 
the proceedings on a proper footing and to 
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safeguard the interests of all the parties 
concerned I direct that the following pro. 
cedure be adopted in this case. I assume 
that the notice has already been served 
upon Des Raj in pursuance of the order 
passed by the Court on 6th December 
1935. If not, it should immediately be 
served. The petitioners may then, if so 
advised, file an objection under 0.21, 
R. 58. This objection should immediately 
be summarily investigated by the execut¬ 
ing Court. The question to be determined 
would be whether Des Raj is a partner in 
the firm Mohan Lal-Lakhmi Das. If the 
Court finds that he is, then the Court 
should ascertain whether usual and neces¬ 
sary books of account are regularly kept 
in the firm including a stock register. If 
they are, then the affairs of the firm can 
be ascertained from those books and it is 
not necessary to make an inventory of the 
goods of the firm. If, however, there be 
any suspicion that the books are not pro¬ 
perly kept or are being falsified, then the 
Court would be justified to have an inven¬ 
tory of the goods in the shop made. Sub¬ 
ject to the result of any suit that the 
parties may file under 0. 21, R. 63, the 
share of Des Raj, if found to exist by the 
executing Court, shall be sold by auction 
and the sale proceeds dealt with in accor. 
dance with law. I consider that this is 
the proper procedure to be adopted in this 
case and I would not have ordinarily 
given these directions, but for the fact 
that at one time an attempt was made to 
seize the goods in the shop, and even now 
by the order relating to the sapurddar it 
seems to be assumed that possession of 
the specific goods can be taken by the 
receiver. 

I accordingly accept this petition to this 
extent : that the order authorizing the 
receiver to take possession of the goods 
and books in the shop which is implied in 
the direction relating to the sapurdnama 
is set aside and the order relating to the 
preparation of an inventory of the goods 
in the shop is stayed till necessity for this 
coarse arises as indicated above. There 
will be no order as to the costs of this 
petition. 

v.b.b./k.s. Petition partly accepted 
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Tek Chand and Skemp, JJ. 

Ghttlam Mohammad Shah and others — 
Plaintiffs—Appellants. 

V. 

Said Hussain Shah d^ndothers —Defen¬ 
dants—Respondents. 

First Appeal No. 2279 of 1935, Decided 
on 27th October 1936, from decree of 
Senior Sub-Judge, Jhang, D/- 3rd Septem¬ 
ber 1935. 

(a) Practice—Procedure—Rules and Orders 
framed by High Court are executive direc* 
tions for guidance of subordinate Courts — 
Rules if not in accordance with statute law 
have no authority and statute law must be 
followed. 

The Buies and Orders framed by a High Court 
are only executive directions for the guidance of 
subordinate Courts prepared in the office of the 
High Court, and if occasionally by oversight it 
should happen that these rules are not in accord* 
ance with the statute law, then they have no 
authority, and the text of the statute law must 
be followed. [P 316 C 2] 

(b) Jurisdiction—Civil and Revenue Courts 
—Partition proceedings—Question of title — 
Revenue Officer may himself decide it as 
civil Court or may refer it to civil Court- 
Revenue Officer deciding it without such 
formalities as plaint, written statement or 
issues and then ordering suit in civil Court— 
Such decision is not as civil Court —Civil 
Court has therefore jurisdiction to decide 
question of title—Suit to establish title may 
be instituted at any time within limitation 
even after partition is completed. 

Where a question as to title of the land to be 
partitioned is raised during partition proceedings, 
the revenue officer may decide the question of title 
himself as a oivil Court or refer the matter to a 
civil Court for a decision. In such a case if there 
is no plaint, no written statement, no issues are 
struck—in a word there are no formal proceedings 
and the Revenue Officer opines that the title of a 
party is ill-founded and orders that a suit to 
establish title may be instituted in a civil Court 
within 60 days of the order, the Revenue Officer is 
not proceeding as a civil Court. So his direction 
to lodge a civil suit still stands and therefore the 
oivil Court has jurisdiction to decide the title. 

[P 316 C 1, 2] 

Even if such a civil suit to establish title is not 
instituted within 60 days, it may be instituted at 
any time withiri limitation, even after the parti¬ 
tion is completed : 61 P R 1897 and AIR 1931 
Lah 664, Rel. on. [P 316 0 2] 

Barlcat Ali and S. M. Jamil — for 
Appellants. 

Mohammad Amin —for Respondents. 

Skemp, J.— This case came up a short 
time ago and was adjourned in order that 
the parties might die a written compro- 
mise. No written compromise however 


has been put in and the parties are absent 
today. Both counsel state that although 
they have communicated with their clients 
they have received no answer. In these 
circumstances we have no alternative but 
to proceed with the appeal. This appeal 
is one incident in long drawn-out partition 
proceedings. In the year 1917 an applica¬ 
tion was made for the partition of the vil¬ 
lage shamilat of village Jahani Shah, 
Tahsil Chiniot, District Jhang. The father 
of the present plaintiffs, one Shah Jamal, 
raised an objection that the land which is 
now in dispute was not shamilat and was 
not liable to partition. The revenue offi¬ 
cer directed Shah Jamal to bring a civil 
suit to establish his claim and he did so in 
March 1919. The suit was dismissed on 
the merits on 15th January 1920 and an 
appeal to the High Court was dismissed 
on 14th April 1924. After several previ¬ 
ous applications had been made but dis¬ 
missed in default, partition proceedings 
were resumed on an application dated 5th 
November 1930. In the course of the 
proceedings the present plaintiffs, the 
three sons of Shah Jamal, raised the objec¬ 
tion that owing to the lapse of time they 
had acquired proprietary title by adverse 
possession over the land in dispute and 
that it was not open to partition. The 
Assistant Collector in his order dated 10th 
December 1932 expressed the opinion that 
this contention was ill founded, but finally 
gave the plaintiffs sixty days to lodge a 
suit in a civil Court to establish their 
claim. 

The plaintiffs appealed to the Collector 
who dismissed the appeal. He expressed 
an opinion on the question of adverse pos- 
session, but not as to the final direction of 
the Assistant Collector. He said in con. 
elusion that as the partition proceedings 
had been pending for a long time the 
Assistant Collector should take steps to 
bring them to an early conclusion. The 
plaintiffs then lodged a suit before a civil 
Court which was dismissed on 14th May 
1934 by Mr. Mela Ram, Subordinate Judge, 
First Class, Jhang, on the ground that 
the Revenue Officer had himself deter¬ 
mined the dispute as to title and that his 
permission to have the dispute deter¬ 
mined in the civil Court was ultra vires. 
Mr. Mela Ram held that the suit was bad 
for want of cause of action and he rejected 
the plaint under 0. 7, R. 11, Civil P. 0. An 
appeal to this Court was dismissed. 0. 7, 
R. 13, Civil P. C., lays down that the 
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rejection of the plaint on any of the 
grounds previously mentioned, i. e., includ¬ 
ing E. 11, shall not preclude the plaintiff 
from presenting a fresh plaint in respect 
of the same cause of action. Accordingly 
after the rejection of the plaint the plain¬ 
tiffs lodged the present suit on 18th May 
1934. The defendants, other owners in 
the shamilat, took various pleas in parti¬ 
cular that the suit was barred by the rule 
of res judicata. The learned Subordinate 
Judge held that the suit was not barred 
by the rule of res judicata and decided 
other issues in favour of the plaintiffs but 
he held a second time that a civil Court 
has no jurisdiction to try the suit. He 
relied in particular on directions in the 
rules and orders of this Court in para. 5, 
Chap. 2-C, Vol. 1, which lay down that; 

A civil Court can only entertain a suit relating 
to a dispute as to title in revenue*asses6ed land 
arising in partition proceedings, when a Revenue 
Officer declines to determine the question himself 
and refuses to proceed to partition until the ques¬ 
tion is determined by a competent Court. 

Like Mr. Mela Earn he held that the 
Eevenue Officer had himself decided the 
question. The question for determination 
in appeal is whether a civil Court has 
jurisdiction to decide this suit. Mr. Barkat 
Ali who represented the appellants pointed 
out that as the second suit lay all that 
this Bench has to consider is whether the 
decision of the Second Subordinate Judge 
is correct. He also drew attention to the 
terms of S. 117 (l) and (2) (a) and (b), 
Land Eevenue Act, which ran as follows : 

117. (1) When there is a question as to title in 
any of the property of v?hich partition is sought 
the Revenue Officer may decline to grant the 
application for partition until the question has 
been determined by a competent Court, or be may 
himself proceed to determine the question as 
though he were such a Court; (2) where the 
Revenue Officer himself proceeds to determine the 
question, the following rules shall apply, namely 
(a) if the question is one over which a Revenue 
Court has jurisdiction, the Revenue Officer shall 
proceed as a Revenue Court under the provisions 
of the Punjab Tenancy Act, 1887; (b) if the ques¬ 
tion is one over which a civil Court has jurisdic¬ 
tion, the procedure of the Revenue Officer shall be 
that applicable to the trial of an original suit by 
a civil Court, and he shall record a judgment and 
decree containing the particulars required by the 
Civil Procedure Code to be specified therein. 

Now, from this it is clear that when a 
question as to title of the land to be 
partitioned is raised during partition pro¬ 
ceedings the Eevenue Officer may either 
decide the question of title himself as a 
civil Court or refer the matter to a civil 
Court for decision. The point about 


deciding as a civil Court is missed in the 
passage from para. 5, Chap. 2.C, Vol. 1 of 
the Eules and Orders quoted above. The 
Eules and Orders are only executive direc- 
tions for the guidance of subordinate Courts 
prepared in the office of the High Court, 
and if occasionally by oversight it should 
happen that these rules are not in accord, 
ance with the statute law then they have 
no authority and the text of the statute 
must be followed. Steps will be taken to 
have the passage in question re. drafted. In 
the present case the Eevenue Officer 
indeed expressed an opinion at some 
length, but he did not act as a civil Court. 
There was no plaint, there was no writ¬ 
ten statement, no issues were struck in a 
word, there were no formal proceedings. 
Therefore, the Eevenue Officer did not 
proceed as a civil Court and hence his 
direction to lodge a civil suit still stands. No 
doubt the plaintiffs have not lodged their 
suit within sixty days of the order but 
there is abundant authority that a civil 
suit to establish title may be lodged at 
any time within limitation, even after the 
partition is completed, the leading case- 
being 61 P E 1897^: see also 12 Lah 688.^ 
In these circumstances we have no alter¬ 
native but to accept the appeal and to 
remand the case to the Court of the Senior 
Subordinate Judge, Jhang, for procedure 
in accordance with law. Court-fee on the 
appeal will be refunded; other costs of 
this appeal will be costs in the cause. 

V.B.B./d.s. Appeal accepted. 

1. Bachan Singh v. Madhan Singh, (1897) 61 

P R 1897 (P B). 

2. Tirath Ram v. Mt. Nihal Devi, AIR 1931 

Lah 664=134 I 0 299=12 Lah 688=32 

P L R 434. 
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Tek Chand, J, 

L. P. Fema—Defendant—Petitioner. 

V. 

Dyer Meakin Breweries^ Ltd., Plaintiff 
and another, Defendant—Opposite Parties. 

Civil Eevn. No. 169 of 1936, Decided on 
1st December 1936, from decree of Small 
Cause Court Judge, Simla, D/- 21st 
December 1935. 

Punjab Excise Manual, Vol. 2, R. 27— 
Licensee can allow other persons to conduct 
sales without previous sanction of ^Collector 
—Such other person purchasing liquor and 
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selling it*—Contract of purchase is not void 
for want of license. 

Under the exception to R. 27, Vol. 2 of the 
Punjab Excise Manual, Chap, 5.39, p. 19, it is 
permissible for the licensee of a Bar to allow 
another person to conduct sales without pre¬ 
viously submitting his name to the Collector for 
approval. Therefore such other person as the 
contractor of the Bar can sell liquor to persons 
visiting the Bar, and it cannot be said that his 
contract for the purchase of liquor was unlawful 
simply because he did not hold a license to sell 
retail liquor. [P 317 0 1, 2] 

Kartar Singh for R. L, Anand 2 — for 
Petitioner. 

S. K. Ahmad — for Opposite Party 
(Plaintiff). 

Order.—Dyer Meakin Breweries, Ltd, 
Simla, brought a suit for recovery of 
Es. 236 against L. P. Verma as the owner 
of the Eosy Theatre Bar alleging that the 
aforesaid sum was due to them as balance 
of the price of liquor supplied. L. P. 
Verma pleaded that he was not the pro¬ 
prietor of the Eoxy Theatre Bar, which 
was owned by one Beli Ram Sri, but that 
he was a contractor of the Bar under the 
proprietor who alone held an excise license 
in his own name. On this Beli Earn Sri 
was also impleaded as a defendant. He 
eet up the defence that he had given the 
■contract of the Bar to L. P. Verma, that 
he never gave any order for liquor to the 
plaintiffs and had no knowledge of the 
claim at all. L. P. Verma did not deny 
the correctness of the amount due, but 
.pleaded that the contract with him was 
void as he held no license for the sale of 
liquor in his own name and, therefore, it 
was unlawful for him to purchase liquor 
from the plaintiffs. 

The Judge, Small Cause Court, held 
that Beli Earn Sri was not liable, as he 
gave no order to the plaintiffs and had no 
account with them in 1933 when the sup¬ 
plies in dispute were made. He held 
defendant 1 liable, finding that the con¬ 
tract by him with the plaintiffs was not 
unlawful. He accordingly passed a decree 
tor the sum claimed against L. P. Verma 
only, dismissing the suit against Beli Earn 
Sri. L. P. Verma has come up in revision 
and on his behalf it has been contended 
that no decree should have been passed 
against him as the contract was unlawful. 
After hearing counsel and examining the 
record I see no force in this contention. 
The petitioner was admittedly the con¬ 
tractor of the Bar under its proprietor 
Beli Ram Sri, who held a license in form 
L.12.B for the retail vend of liquor at the 


Bar. Under the exception to R. 27 (Vol. 2 
of the Punjab Excise Manual, Chap. 5.39, 
p. 19) it is permissible for the licensee of a 
Bar to allow another person to conduct 
sales without previously submitting his 
name to the Collector for approval. 
Therefore, the petitioner L. P. Verma as 
the contractor of the Bar could sell liquor 
to persons visiting the Bar, and it cannot 
be said that his contract with the plain- 
tiffs for the purchase of liquor was unlaw¬ 
ful. The petition fails and is dismissed 
with costs. 

b.d./d.s. Petition dismissed. 
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Jai Lal, J. 

Qazi Nur Hussain and others — 
Plaintiffs. 

V. 

Ml Chanani and others —Defendants. 

Civil Ref. No. 29 of 1936, Decided on 
1st December 1936, made by Commis¬ 
sioner, Rawalpindi Division, D/. 29th 
August 1936. 

Jurisdiction—Civil and Revenue Court- 
Suit by landlord for declaration that decree 
obtained in civil Court by transferee of occu¬ 
pancy tenant for mutation of names is null 
and void—Suit is cognizable by civil Court 
alone. 

An occupancy tenant transferred his right and 
the transferee in a civil suit obtained a decree for 
the mutation of his name as occupancy tenant. 
The landlord therefore brought a suit for a de¬ 
claration that the decree obtained by the trans¬ 
feree in the civil Court was fraudulent and there¬ 
fore null and void : 

Held : that the suit was cognizable by the 
civil Court alone. [P 318 C 1] 

Ajit Ram —for Plaintiffs. 

M. M. Aslam Khan —for Defendants. 

Order.—One Bir Wall was the occu¬ 
pancy tenant of the land in dispute. On 
his death his widow Mt. Chanani succeeded 
to his rights but she had a mutation of 
such rights effected in favour of one Boota 
and Chanu. Subsequently this mutation 
was set aside on appeal by the Collector. 
Boota, however, instituted a suit in the 
Court of a Subordinate Judge for a de¬ 
claration that he had the occupancy rights 
in the land and not the defendants, the 
defendants being Mt. Chanani and Chanu. 
The landlords were not parties to that 
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suit. On a confession of indgment the 


suit was decreed. Thereupon Boota, basing 
his title on the decree of the civil Court, 
applied for mutation in his favour and the 
occupancy rights were mutated in his 
favour. The landlords then instituted^the 
present suit for a declaration that the 
decree obtained by Boota was fraudulent 
and collusive and is null and void as 
against them." This suit was originally 
instituted in the Court of the Subordinate 
Judge, but the plaint was returned on the 
ground that the suit was cognizable by a 
revenue Court. When it was instituted 
in the revenue Court the Assistant Collec¬ 
tor was of opinion that the civil Court 
alone had jurisdiction to entertain the suit 
because the only prayer in the plaint was 
to declare null and void a decree granted 
by the civil Court and consequently this 
reference has been made by the Commis¬ 
sioner, Rawalpindi. 

I have heard counsel on both sides and 
am of opinion that the suit as framed is 
cognizable by the civil Courts alone. It 
is not a suit between a landlord and a 
tenant. The proprietors of the land are 
the plaintiffs but they do not admit that 
the defendants are their tenants. I do 
not know what their contention with 
regard to Mt. Chanani is, but the prayer 
is not to declare the rights of the plaintiffs 
as landlords or to negative the rights of 
the defendants as tenants. It is merely 
to declare a decree granted by a civil 
Court null and void. It may be that the 
effect of the decree, if granted in favour of 
the plaintiffs, would be to settle the rights 
of the parties as landlords and tenants res¬ 
pectively, but this is not the direct prayer 
made in the plaint and I express no opi¬ 
nion that this would necessarily be the 
effect of the decree. The prayer being 
merely to declare null and void the decree 
of the civil Court, the civil Courts alone 
are competent to hear the suit. I ac¬ 
cordingly hold that the suit is cognizable 
by a civil Court and direct the Assistant 
Collector of Rawalpindi to return the 
plaint to the plaintiffs for being presented 
in the proper Court. There will be no 
order as to the costs of this reference. 

S.C./d.S. Order accordingly. 
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Addison and Din Mohammad, JJ, 

Mi. Inderivati —Plaintiff—Petitioner. 

V. 

Hari Ram and another —Defendants— 
Opposite Parties. 

Civil Misc. Petn. No. 431 of 1936, 
Decided on 30th November 1936, for leave ■ 
to appeal as a pauper from decision of Sub- 
Judge, lat Class, Amritsar, D/- 4th June 
1936. 

(a) Lahore High Court Rules, Ch. 1*B, 
Vol. 5—Application for leave to^ appeal in 
forma pauperis by agent of applicant No 
mention in application that applicant is 
pardanashin lady and cannot appear in 
Court — Application cannot be allowed as 
pauper is not shown to be exempt under 
S. 132, Civil P. C. 

Where an application for leave to appeal in 
forma pauperis is filed not by the applicant 
herself but by her authorized agent, but there ia 
no mention in the application that the applicant 
pauper is a pardanashin lady and cannot appear 
in Court for this reason, the application should 
be dismissed as it does not appear on the face of 
the application that the pauper is exempt from 
appearance in Court under 8.132, Civil P. C. 

[P 318 0 2; P 319 C 1] 

(b) Pow€r*of'altorney — Construction — 
Power-of-allorney giving power to conduct 
appeal—Agent filing application for leave to 
appeal in forma pauperis — Presentation is 
not proper. 

Where an agent is authorized by a power-of* 
attorney only to conduct an appeal, such agent 
has no power to file application for leave to appeal 
in forma pauperis, on behalf of the applicant 
pauper and presentation thereof by him is not 
proper : AIR 1915 Lah 369, Bel* on. 

[P 319 0 1) 

(c) Letters Patent (Lahore) (1919), Cl. 8— 
Specially authorised agent must be advocate, 
vakil or attorney of High Court—Application 
for leave to appeal in forma pauperis by 
person not so qualified is not proper. 

Under Cl. 8 of Letters Patent (Lahore) only an 
advocate, vakil or attorney of a High Court can 
appear, act or plead for or on behalf of a suitor, 
An application therefore for leave to appeal in 
forma pauperis by a person who is not so 
qualified is not proper, [P 319 0 1] 

Dev Raj Sawhney —for Petitioner. 

Mela Ram Aggarwal for Ma7iohar Lai 
—for Opposite Parties. 

Addison, J. —This is an application for 
leave to appeal in forma pauperis. The 
application was not presented by the 
applicant but by one Sada Nand, describ¬ 
ing himself as the authorized agent of the 
applicant. There is nothing in the peti¬ 
tion to the effect that the applicant is a 
pardanashin lady and for this reason 
cannot appear in Court. In Ch. l-B, 
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Vol. 6 of the Rules and Orders of this 
Court it is laid down that no such appli¬ 
cation shall be received from any person 
other than the alleged pauper, unless it 
appears on the face of the application 
that the alleged pauper is a person who is 
exempt under S. 132 or S. 133. Civil P. C., 
from personal appearance in Court. The 
application is thus defective as it does not 
appear on the face of the application that 
ithe alleged pauper is a person who is so 
jexempt. Further, the power-of-attorney 
jin favour of Sada Nand does not specially 
authorize him to present an application 
I for the applicant to appeal in forma 
\pauperis. The power-of-attorney only 
gives him power to conduct the appeal. 
In these circumstances there has been no 
proper presentation by a person duly 
authorized to present it. This follows 
from 28 I C 448.^ 

Lastly, under Cl. 8, Letters Patent, no 
person whatsoever but an advocate, vakil 
or attorney of the High Court shall be 
allowed to act or to plead for, or on 
behalf of, any suitor in this Court, except 
that any suitor shall be allowed to appear, 
plead or act on his own behalf, or on 
behalf of a co-suitor. This appears to 
mean that a specially authorized agent 
should be an advocate, vakil or an attorney 
of this Court. In any case it is clear that 
there is no proper application before us 
and we therefore refuse leave to the 
applicant to appeal in forma pauperis, 
"We however give her time up to and 
including 2l8t December 1936 within 
which to pay proper court-fees on any 
part of the claim in the appeal which she 
desires to prosecute. There will be no 
order as to costs. 

K.B./a.l. Application dismissed, 

1. Sakina Bibi v. Cbaranjit SiDgh, AIR 1916 
Lah 369=28 I 0 448=80 P L R 1916. 
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Tek Chand, J. 

% 

District Boards Jhang — Defendant — 
Appellant. 

v. 

Nanak Chand and anotkei —Plaintiffs 
—Respondents. 

Second Appeal No. 655 of 1936, Decided 
on 1st December 1936, from decree of 
Senior Sub.Judge, Jhang, D/- 16th March 
1936. 


Punjab District Boards Act (20 of 1883), 
S. 76—“ Exaction ” means demand and rea¬ 
lization with force **—* Haisiat tax’ imposed 
— Suit against imposition of tax—Tax not 
realized —S. 76 is inapplicable—Suit is triable 
in civil Court. 

A taxing statute which also takes away the 
ordinary jurisdiction of the civil Courts, must be 
strictly construed in favour of the subject and 
against the taxing authority. [P 320 C 2] 

Words ‘exaction’ in S. 76 does not connote a 
mere ‘demand’ of an amount which is sought to 
be illegally taken, but means also the ‘demand 
and wresting’ of such an amount. Where, there¬ 
fore a District Board imposed a 'haisiat tax’ on a 
pereon, who filed a suit for a declaration that the 
Board had no authority to taxation and the tax 
was not realized, 8. 76 was inapplicable and the 
jurisdiction of the civil Court was not barred : 
AIR 1933 Lah 124, Ref. [P 320 C 2] 

Shabir Ahmad for Tufail M. Malik — 
for Appellant. 

Narotam Singh for S. L. Pnri and 
S. L, Furi—iox Respondents. 

Judgment.—The District Board, Jhang, 
assessed the plaintiffs respondents Nanak 
Chand and Dewan Chand sons of Ganesh 
Das to haisiat tax of Rs. 6 per annum for 
the years 1932-33, 1933-34 and 1934-35. 
Before the tax was collected, the plaintiffs 
instituted a suit in the civil Court for a 
declaration that the tax had been illegally 
imposed, as in none of the years in ques¬ 
tion did they or any of them reside for 
more than 180 days in the Jhang district 
or carry on any business there. An injunc¬ 
tion was also asked for restraining the 
District Board from realising the amount 
from the plaintiffs. 

The District Board pleaded that the 
allegation in the plaint that the plaintiffs 
did not reside in the district of Jhang for 
the prescribed period during the years in 
question was incorrect; that the tax had 
been imposed rightly; and that the civil 
Court had no jurisdiction to entertain the 
suit. The trial Court found on the evi¬ 
dence that the plaintiffs had successfully 
proved that they did not reside in the 
Jhang district for more than 180 days in 
any of the years in question and that, 
therefore, they were not liable to pay the 
tax. Following 34 P L R 219=A I R 
1933 Lah 124^ he held that the civil 
Court had jurisdiction to try the suit. He 
accordingly passed a decree in favour of 
the plaintiffs as prayed. The District 
Board appealed to the Senior Subordinate 

1. Chairman, Dist. Board, Jhang v.GanpatRam, 
AIR 1933 Lah 124=1411 0 378=34 P L R 
219. 
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Judge who affirmed the finding of fact 
arrived at by the Subordinate Judge that 
the plaintitfg had not resided in the Jhang 
district for 180 days in the year during 
the period in dispute and accordingly he 
held that the District Board was not enti¬ 
tled to impose the tax upon them. He 
further held that S, 76, Punjab District 
Boards Act on which the defendant relied 
in bar of the jurisdiction of the civil Court 
was inapplicable, as the words used there 
were "illegal exaction” which meant not 
merely a ‘demand” but a demand fol¬ 
lowed by realization and recovery under 
compulsion. ” As in this case the amount 
had admittedly not been realised, S. 76, 
was inapplicable. The District Board has 
come on second appeal and before me the 
facts are no longer in dispute. It is con¬ 
ceded that the plaintiffs had not resided 
for the requisite period within the limits 
of the Jhang district during the three 
years in question and therefore they were 
not liable to be assessed to the tax in 
question. It is also admitted that the 
amount of the tax imposed for the three 
years in question has not been realised 
from the plaintiffs. It is, however, con¬ 
tended that the lower appellate Court has 
put an erroneous interpretation on S. 76, 
which is sufficiently wide to cover the 
case. S. 76, omitting the words which are 
not relevant to the point involved in this 
case, reads as follows : 

Suits for the recovery.of any rate or tax 

imposed under this Act, and suits on account of 

illegal exaction of any such rate or tax.. 

shall, unless the Local Government otherwise 
directs, be cognizable by Courts which for the 
time being have cognizance of suits for rent due 
on land. 

The question for consideration is whe- 
ther this is a suit " on account of illegal 
exaction” of the haisiat tax, which has 
admittedly been imposed under the provi- 
sions of the Punjab District Boards Act. 
The word ‘exaction’ is not defined in this 
Act or in the General Clauses Act. It, 
therefore, must be given its ordinary 
grammatical meaning. Etymologically, the 
word ‘ exact ’ is derived from ex (=out) 
and aqere (=drive). The literal sense thus 
is ‘ to drive or force out. ’ Accordingly 
it is translated as meaning to " demand 
and enforce the payment of fees, money, 
taxes, tolls and penalties.” In English 
law "exaction” has been defined as 

a wrong done by an officer, or one in pretended 
authority, by taking a reward or fee for that 
which the law allows not. 


Rahmat Ullah 1937 

Coke compares "exaction” and "extor¬ 
tion” as both meaning "unlawful” taking 
or realisation of reward or fee, the dis, 
tinction being that exaction” is taking 
an amount which the law does not allow, 
and " extortion " is taking more than is 
legally due (Coke on Littleton p. 368.b). 

It is thus clear that exaction” does not 

connote a mere " demand ” of an amount 

which is sought to be illegally taken, but 
also the "demand and wresting” of such 
an amount. I, therefore, agree with the 
conclusion of the learned Senior Subordi¬ 
nate Judge that S. 76 is inapplicable to 
this case. It is hardly necessary to say 
that a taxing statute, like the one before 
us, which also takes away the ordinary 
jurisdiction of the civil Courts, must be 
strictly construed in favour of the subject 
and against the taxing authority. The 
learned counsel for the appellant urged 
that this interpretation would lead to 
some anomalous results. But that is a 
matter with which the Courts are not con¬ 
cerned. I hold that civil Courts had juris¬ 
diction to try the suit. The appeal fails 
and is dismissed with costs. 

B.d./d.s. Appeal dismissed. 
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Tek Ghand, J. 

Asmat Ullah —Plaintiff—Appellant. 

V. 

Eahmat Ullah and others —Defendants 
—Respondents. 

Second Appeal No. 545 of 1936, Decided 
on 2nd December 1936, from decree of 
Dist. Judge, Ludhiana, D/- 20th February 
1936. 

Easement—Prescription — A’s house abut* 
ting on B's courtyard — A can acquire ease¬ 
ment by prescription to go over P’s court¬ 
yard—A using B's courtyard nine orten years 
before suit with B's permission — A is not 
entitled to easement by prescription—Nor to 
easement of necessity, 

A, whose wall of the house abutted on B’s 
courtyard, claimed an easement by prescription to 
go over B’s courtyard. A had used B’s courtyard 
only nine or ten years ago, and taken B’s per¬ 
mission to do so : 

Held : that though such an easement could be 
acquired, A was not entitled to easement, as his 
user was permissive and not as of right, and this 
right was exorcised more than two years, before 
the institution of suit : A J B 1926 Bom 328^ 
Bel. on, [P 321 C 1] 

Held further : nor could A possibly acquire 
easement of necessity, as the two tenements were 
not owned by him, [P 321 0 2] 

Muhammad Amin —for Appellant. 

Mela Bam —for Respondents, 
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Nazir Hussain v. Mt, Sultan Bi (Jai Lai, J.) 


Judgment. — The plaintiff and the 
defendant are owners of two adjoining 
houses situate in the town of Ludhiana. 
The northern and eastern walls of the 
house of the plaintiff abut on the court¬ 
yard of the defendant’s house. It seems 
that the plaintiff wanted to repair these 
walls and for this purpose he arranged to 
send masons and labourers to the court¬ 
yard of the defendant without his permis¬ 
sion. The defendant did not allow this to 
be done. Thereupon, the plaintiff brought 
the present suit for a perpetual injunction 
directing the defendant to allow the plain¬ 
tiff and his masons and labourers to pass 
through his courtyard and to allow them 
to perform the building operations with¬ 
out let or hindrance. The suit has been 
■dismissed by the Courts below and the 
plaintiff has come to this Court in second 
appeal. 

The plaintiff’s house is built to the 
extreme limit of the northern and eas¬ 
tern boundaries of his land and it is 
admitted by his learned counsel that 
apart from the easement, which the plain¬ 
tiff claims to have acquired by prescrip¬ 
tion, he has no other legal right to compel 
the defendant to allow him or his work¬ 
men to pass through his courtyard or to 
•carry on building operations from there 
without his permission. The sole ques¬ 
tion therefore is whether the plaintiff has 
acquired an easement by 20 years uninter¬ 
rupted user. That an easement like the 
one claimed can be acquired under the 
law is not open to doubt : see 28 Bom 
L R 403.^ But in order to establish the 
easement it must be proved that it had 
been enjoyed (a) peaceably and openly, (b) 
as of right, (c) without interruption, (d) 
■for 20 years, and (e) this period of 20 
years ended within the two years, next 
preceding the institution of the suit. In 
this case two of the essential ingredients, 
i. e. (b) and (e), are clearly wanting. The 
user must have been “as of right’*, that 
is nec vi, nec clam, nec precario. It 
■must also be shown that it was last exer- 
oised within two years of the suit. Here 
however the plaintiff’s own evidence shows 
that the repairs were last effected to the 
walls in question nine or ten years ago, 
and that this was done with the permis¬ 
sion of the defendant’s father, who was 
■ alive at that time. The user of the defen. 

1. Official Trustee of Bombay v. Salebhai Saraf’ 

ally, AIR 1926 Bom 328=94 I 0 673=28 

Bom L B 403. 
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dant’s courtyard for the purpose of repair- 
ing the plaintiff's walls was therefore per. 
missive and not “as of right”. In these! 
circumstances, it is quite clear that no 
easement could have been acquired byj 
prescription. 

In the memorandum of appeal an alter, 
native claim was based on the ground of 
easement of necessity”. But at the time 
of arguments counsel admitted that the 
two tenements were never owned by one 
person, and no easement of necessity could! 
possibly have been acquired. The suitj 
was rightly dismissed. The appeal fails 
and is dismissed with costs. 

V.B.B./d.S. Appeal dismissed. 
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Jai Lal, J. 

Nazir B-ussain — Defendant — Appel¬ 
lant. 

V. 

Mt, Sultan Bi, Plaintiff and another. 
Defendant — Respondents. 

Second Appeal No. 744 of 1936, Decided 
on 8th December 1936, from decree of 
Dist. Judge, Jhelum, D/. 18th March 1936. 

Custom (Punjab)—Succession—Jhelum Dis- 
trict—Sister versus daughter’s son—Property 
inherited by two unmarried daughters and 
mother half and half — One daughter dying 
and other marrying, leaving mother in sole 
possession—Neither of daughters in posses¬ 
sion 26 years before suit—After mother, sons 
of married daughter cannot succeed—Sister 
of deceased original owner inherits her 
brother’s property. 

A person died leaving two unmarried daughters 
and his mother, who inherited his property half 
and half. One daughter died and the other 
married, thus leaving their mother in possession 
of the entire land. After the mother the sister of the 
original owner claimed property in preference to 
sons of the married daughter. Neither of the 
daughters was in possession 26 years before suit: 

Held', that sisters inherited the property of 
their brother. The married daughter ceased to 
be in possession of the property 26 years ago. 
Her sons were not consequently entitled to claim 
that property by right of inheritance, [P 322 0 1] 

Bishan Narain for M, L, Puri —for 
Appellant. 

Amar Nath Chona —for Respondent 
(Plaintiff). 

Judgment. The following facts are 
admitted: Saidan Shah was the original 
owner of this land. He died leaving a 
widow, two daughters and a mother Mt, 
Anaran Bibi. His widow remarried soon 
after his death and consequently half of 
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hig land was mutated in favour of the two 
daughters and the other half in favour of 
Mt. Anaran Bibi. Both the daughters 
were unmarried at the time of his death. 
One of them died unmarried and the other 
married a collateral of Saidan Shah in the 
5th degree. On the death of the un¬ 
married daughter and the marriage of the 
other daughter half of the land which had 
been mutated in their favour was taken 
by 'Sit. Anaran Bibi who consequently 
remained in possession of the entire land. 

I should have stated that Saidan Shah 
died about 35 years ago and his daughter 
married about 26 years ago. Thus it was 
26 years ago that neither of the daughters 
remained in possession of half the land 
mutated in their favour and Mt. Anaran 
Bibi came into possession of the entire 
land. Mt. Anaran Bibi died about a year 
and a half before this suit and the res¬ 
pondent, who is a sister of Saidan Shah, 
instituted this suit for possession of his 
property alleging that according to custom 
she was a preferential heir to the appel- 
lants, the sons of the married daughter of 
Saidan Shah. 

The learned District Judge relying upon 
the Customary law of the Jhelum District 
has decreed the suit but has granted a 
certificate to the appellants under S. 41, 
Punjab Courts Act. No evidence was 
produced by either party and admittedly, 
therefore, the decision of the question turns 
on the interpretation of the Eiwajiam. 
There are two relevant paragraphs of the 
Biwajiam, para. 62 and para. 68. It is 
provided there that sisters inherit the 
property of their brother. With regard 
to the daughters’ sons, it is recorded that 
they inherit only if their mother had 
inherited the property as a daughter and 
was in possession of such property. It 
,has already been stated that after the 
death of the married daughter half of the 
property which had been mutated in 
favour of the daughters was mutated in 
favour of Mt. Anaran Bibi. That was 
26 years ago. The married daughter, 
therefore, ceased to be in possession of the 
property 26 years ago. Her sons conse- 
iquently are not now entitled to claim that 
'property by right of inheritance. In my 
opinion the learned District Judge has 
correctly interpreted the Eiwajiam in 
this case and I dismiss this appeal with 
costs. 

V.B.B./k.S. 
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Addison and Din Mohammad, JJ. 

Sardar Mohammad and others —Defen¬ 
dants — Appellants. 

V. 

Jagjit Singh and others, Plaintiffs and 
others, Defendants — Eespondents. 

First Appeal No. 148 of 1936, Decided 
on 15th December 1936, from decree of 
Senior Sub-Judge, Sheikhupura, D/- 2l8t 
December 1935. 

Punjab Alienation of Land Act (13 of 
1900). S. 3 — Enquiry by Revenue^ Officer,, 
when granting sanction, regarding indebted¬ 
ness of alienor—Alienalion can still be chal¬ 
lenged on ground of want of consideration- 
and necessity and civil Court can com« to its 
own finding regarding it. 

Even where the Revenue Officer while sanction¬ 
ing alienation under 8. 3 has made an enquiry 
regarding the indebtedness of the alienor, it will 
neither stand in the way of any person’s challeng¬ 
ing the alienation on account of want of consi¬ 
deration and necessity nor will it debar a civil 
Court from coming to its own finding in this res¬ 
pect : C. A. No. 732 of 1935, Rel. on. [P 323 0 1] 

SMija-ud.Din, Indar Dev Dua and 
Manohar Lai Mehra for Dr, Mohammad 
Alam —for Appellants. 

Shamair Chand and Kharak Singh — 
for Eespondents (Plaintiffs). 

Din Mohammad, J.— The facts of this- 
case have been set out at length in the 
judgment under appeal and need not be 
recapitulated here. Suffice it to say that 
the land and houses in suit were sold by 
Autar Singh and Kartar Singh to the 
defendants, appellants for Ks. 45,000 and 
that that alienation has been challenged by 
the sons of the vendors on the usual' 
grounds of want of consideration and 
necessity. The Subordinate Judge has- 
decreed the suit conditionally on Autar 
Singh’s sous paying Es. 12,214-6-6 and 
Kartar Singh’s sons paying Es. 4.675 to 
the alienees when succession would open in 
the case of each. He has further ordered 
that the alienees should remove the mate¬ 
rial of the bungalow at Chak No. 283 at 
the time of their eviction. From this- 
order both sides have preferred appeals, 
which can be conveniently disposed of 
together. 

Counsel for the alienees at the outset- 
contends that in view of the fact that the 
Collector had sanctioned the alienation- 
under S. 3, Punjab Alienation of Land Act, 
1900, a civil Court has no jurisdiction to 
go behind that sanction and question the^ 


Appeal dismissed. 
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finding of the Collector as regards the 
indebtedness of the alienors. In other 
■words, he urges that the alienees in this 
case could not be burdened with the proof 
of consideration and necessity of the 
alienation. In our view, this position is 
altogether untenable. In the first instance, 
no enquiry as to the indebtedness of the 
alienors appears to have been made by 
the Revenue Officers and secondly, even if 
they had made any such enquiry, it would 
neither stand in the way of the plaintiffs’ 
challenging the alienation on account of 
to want of consideration and necessity, nor 
will it debar a civil Court from coming to 
its own finding in this respect. If any 
authority is needed for this proposition, 
reference may be made to Civil Appeal 
No. 732 of 1935. In that case too a 
similar plea was raised on behalf of the 
alienee and a Division Bench of this Court 
held that, in spite of the report of the 
Tehsildar as to the indebtedness of the 
alienors, it was the duty of the alienee to 
ascertain whether any debts in fact existed 
and consequently it was incumbent on him 
to find out whether the report of the 
Tehsildar was based on any genuine 
enquiry into the indebtedness of the alie. 
nor’s. (Their Lordships after going 
through the entire evidence modified the 
decree appealed from and then proceeded.) 
As both the parties have partially failed 
and partially succeeded in both the Courts, 
they will bear their own costs throughout. 

B.D./d.S. Decree modified. 
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Skemp, J. 

Devi Das — Appellant. 

V. 

Lala Manohar Lal, Receiver and others 
—Respondents. 

Second Appeal No. 58 of 1936, Decided 
on 27th January 1937, from order of Dist. 
Judge, Mianwali, Camp Sakesar, D/- 19th 
July 1936. 

Provincial Insolvency Act (1920), S. 4— 
Scope—Transfer by insolvent declared void 
under S, 4—Subsequent transfer by trans* 
feree of insolvent is also void and cannot 
stand. 

Where a transfer by an insolvent is declared void 
under S. 4 of the Act, by the insolvency Court 
^ on the ground of fraud, subsequent transfer made 
by the transferee of the insolvent is also void and 
cannot stand : AIR 1935 Lah 368, Rel, on. 

[P 324 01] 


Pandit Bishan Narain — for Appel¬ 
lant. 

Judgment.—This is a second appeal in 
insolvency proceedings. The relevant facts 
are that on 6th May 1930, Hem Raj 
mortgaged two houses and a shop to his 
real brother Nibahu Ram for Rs. 3,000. 
On 30th May 1930 ha sold the equity of 
redemption of the same property to 
another real brother Devi Das for Rupees 
2,000. On 5th January 1934 he present¬ 
ed a petition to be adjudged insolvent and 
was so adjudged on 22nd December 1934. 
On 8th March 1935 Nibahu Ram sold his 
rights under the first deed of May 1930 to 
Devidas for Rs. 4,000. On 5th April 1935 
the Official Receiver applied under S. 4, 
Provincial Insolvency Act, that all three 
transactions should be set aside on the 
ground of fraud. 

The matter was tried as an insolvency 
proceeding before the Senior Subordinate 
Judge of Mianwali. He found that S. 4, 
Provincial Insolvency Act, applied and 
that the two transfers made in 1930 were 
for consideration, but were tainted with 
fraud. He, therefore, set aside both 
these transfers as well as the sub¬ 
sequent alienation in March 1935 by 
Nibahu Ram to Devi Das. On appeal the 
learned District Judge agreed with the 
Court below on all points except that the 
alienation to Devi Das on 30th May 1930 
was for an antecedent debt to the extent 
of Rs. 1,435 plus interest. He held to 
this extent that the alienation in favour 
of Devi Das was good but maintained the 
finding with regard to the remaining 
Rs. 400 of the transaction. Devi Das has 
come here in second appeal through Pan¬ 
dit Bishan Narain. The Official Receiver 
and the other parties have not been repre¬ 
sented. Pandit Bishan Narain was 
unable to argue that an Insolvency Court 
could not consider an application under 
S. 4, Insolvency Act, in view of a Division 
Bench ruling reported as 15 Lah 294,^ 
which finally laid down the law for this 
Province that : 

An insolvency Court can try a question of title 
raised on the basis of a transfer which took place 
more than two years prior to the adjudication of 
the transferor as insolvent. 

Once this is held there is little further 
that can be argued. Even though con- 

1, Ram Ditta Mai v. Official Receiver, Lahore, 
AIR 1934 Lah 365=147 IC 1026=35 
P L R 271=15 Lah 294. 
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sideration was paid, fraud is proved. Hem 
Raj pleaded that he wanted the money 
from Nibahu Ram to pay off his prior cre¬ 
ditors. The alleged creditors were pro¬ 
duced but their evidence was not believed 
by either of the Courts below and the 
finding of the District Judge is final on 
this point. Pandit Bishan Narain urged 
that it was necessary to see the financial 
circumstances of Hem Raj at the time of 
the alienation. This no doubt is true but 
the District Judge went into it and gave a 
finding that at that time he was on the 
verge of bankruptcy’. This is another 
finding of fact supported by evidence with 
which I cannot interfere. Finally it was 
argued that the insolvency Court had no 
jurisdiction to interfere with the third 
transaction by Nibahu Ram in favour of 
Devi Das. The Courts below gave no 
finding whether this was for consideration 
or not. The learned Senior Subordinate 
Judge followed AIR 1935 Lah 368,^ and 
the District Judge agreed with him. In 
that case Ghulam Mohammad transferred 
his share in a house to Ata Mohammad 
who transferred it to a third party. The 
original transfer was within two years of 
Ghulam Mohammad’s adjudication as insol¬ 
vent. The Bench held that both transfers 
were void. They said : 

We can find no reason for holding that a 
transferee from an insolvent can avoid the opera¬ 
tion of 8. 53 by merely passing on the property to 
some other person. The original transfer made 
by the insolvent is voidable under S. 53 and^ if 
once it is declared void as against the OflBcial 
Receiver the subsequent transfer by the transferee 
cannot stand and can be annulled under 8. 4, 
Insolvency Act, if not technically under 8. 53. 
The superstructure cannot remain suspended in 
the air if the foundation is removed. 


A. 1. R. 1937 Lahore 324 

. Coldstream and Bhide, JJ. 

Sh iromani Gurdioara Pa'rbhandkah 

Committee^ Amritsar —Objecfcor — Appel, 
lant. 

V. 

Tarlok Nath and others — Respondents. 

First Appeal No. 2246 of 1935, Decided 
on 4th December 1936, from decree of 
Sikh Gurdwaras Tribunal, Lahore, 
D/- 19th August 1935. 

(a) Punjab Sikh Gurdwarai Act (8 of 
1925), Ss, 7 and 16 (2)—Rang Mahal Gurd¬ 
wara of Gurdaspur—Founder of institution 
Udasi Brahman—Some of presiding Mahanti 
having leanings towards Hinduism^— Princi¬ 
pal endowment of land to institution by 
Mahomedan ruler, haler of Sikhism —Insti¬ 
tution known as Thakardwara ~ Ltngam 
and Hindu idols worshipped in institution — 
Principal object of reverence being Gad- 
dinashin Mahant—Institution not described 
as Sikh Gurdwara in Government papers— 
Sikhs never found to be predominant wor¬ 
shippers — Institution held not Sikh Gurd¬ 
wara. 

On a petition to declare a Gurdwara known 
as Rang Mahal in Gurdaspur town in Punjab, 
to be a Sikh Gurdwara, it was found that the 
institution was established by a Udasi Brahman 
and presided over by his descendants as Hahants. 
The principal endowment being the land in 
Gurdaspur was by a Mahomedan ruler who 
hated the Sikhs and persecuted them. There was 
found to be a Hindu temple alongside the build¬ 
ing claimed as Gurdwara proper and the institu¬ 
tion was found to be referred to in papers as a 
Thakardwara, a description inconsistent with a 
Sikh Gurdwara and also at times as a Mandir of 
Udasis. Gurdaspur was not found to be a Sikh 
town as there were few Sikhs in it. The institu¬ 
tion was never found at any time predominantly 
used by Sikhs. But to the contrary the principal 
object of reverence in it was the Gaddinashin 
Mahant and there were also a Lingam and Hindu 
idols and tobacco was also smoked in its pre- 



I can sea no reason for not extending 
this principle to the present case where 
the original alienation by Hem Raj to 
Nibahu Ram has been declared void under 
S. 4, Insolvency Act. The result is that 
this appeal is dismissed. There will be 
no order as to costs the respondents not 
being represented. 

K.B./a.L. Appeal dismissed. 

2. Ata Mohammad v. Mehr Ohand, AIR 1935 


cincts. Some of the Mahants who provided the 
institution were found to have strong leanings 
towards Hinduism. The institution was never 
referred to as a Sikh Gurdwara in Government 
papers nor Sikhs wore found ever to be predomi¬ 
nant worshippers : 

Held : that the institution was not a Sikh 
Gurdwara as contemplated by S. 16 (2) of the 
Act. [P 327 0 1, 2 ; P 323 0 2] 

(b) Practice — Evidence—Appreciation — 
Credibility of witness—Trial Court accept¬ 
ing evidence of one party and rejecting that 
of other—Trial Court’s opinion should not 
be lightly interfered with by appellate 
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Where there is an irreconcilable difference 


between the evidence of the opposite parties and 
the trial Court accepts the evidence of one party 
and rejects that of the other so fat as it is in con¬ 
flict with that patty’s evidence, a Court of review 
should be slow to differ as to credibility from 
the opinion of the trial Court who has seen and 
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beard the witnesses: AIR 2931 PC 265, Rel.on, 

[P 326 C 2] 

(c) Punjab Sikh Gurdwaras Act (8 of 
1925), S. 16—Scope—Description of place as 
Gurdwara does not warrant presumption 
that it was founded for Sikh worship. 

The use of the word ‘Gurdwara’ is not con¬ 
fined to Sikh institutions and the mere fact that 
the place has been called a Gurdwara as well as 
Mandir and Thakardwara does not warrant the 
presumption that it was founded for Sikh 
worship. [P 327 0 2] 

Gharan Singh — for Appellant. 

Achhru Bam, D. D. Khanna and 
Sardar Bhagat Singh — for Eespondont 
(Tarlok Nath). 

Coldstream, J. —In a petition presented 
to the Local Government under S. 7, Sikh 
Gurdwaras Act, a prayer was made to 
have a Gurdwara known as Bang Mahal 
in Gurdaspur town declared to be a Sikh 
Gurdwara. On the petition being notified 
Tarlok Nath, the Mahant in charge of the 
institution, submitted a counter.petition 
under S. 8 of the Act, claiming that the 
institution was not a Sikh Gurdwara but 
a Hindu temple containing a Lingam and 
Hindu idols used for worship by the 
Mahant’s family and resorted to for ton- 
sure ceremonies by Hindus. This peti¬ 
tion was duly forwarded to the Sikh 
Gurdwaras Tribunal under the provisions 
of S. 14 for disposal. It was opposed by 
the Shiromani Gurdwaras Parbhandhak 
Committee and two of the signatories to 
the petition under S. 7. The Tribunal 
decided that the institution was not a 
Sikh Gurdwara. Against this decision the 
Shiromani Gurdwara Parbhandhak Com¬ 
mittee (to whom I will refer hereafter as 
the objectors) have appealed. 

The objectors’ case was that the insti¬ 
tution fell within each of the four defini. 
tions of a Sikh Gurdwara contained in 
CIs. (ii), (hi), (iv) and (v), sub- s. 2 of 
S, 16 of the Act. The judgment of the 
tribunal was delivered by the President, 
Hilton, J., with whom one of the members 
R. S. Lala Dwarka Parshad concurred. 
The third member did not deliver any 
judgment. The learned President held 
that the petition must fail because the 
objectors (on whom the onus of proving 
that the institution was a Sikh Gurdwara 
was rightly laid) had not proved that 
the institution was used for public wor¬ 
ship, either predominantly or otherwise, 
by Sikhs at the time when the petition 
under S. 7 was presented. He also held 
it not proved that the institution was 


established owing to a tradition connected 
with the Sikhs, or that it had been 
established for public worship by Sikhs, 
or that it had been established in memory 
of a Sikh martyr, saint or historical person, 
or that it was used for public worship by 
Sikhs owing to some incident connected 
with the Sikh religion. 

Before us it is not contended that 
Cl. (iv), sub-s. 2 of S. 16, is applicable to 
the institution. It is argued that the 
institution comes within the definitions in 
Cl. (ii), (hi) and (v) and that the decision 
of the tribunal, that it does not, is against 
the weight of the evidence documentary 
and oral. As regards Cl. (ii), it is pointed 
out that the learned President has mis¬ 
read this clause which does not require that 
the institution was founded owing to some 
tradition connecting it with one of the 
Sikh Gurus but merely that owing to such 
a tradition it was used for public worship 
predominantly by Sikhs. We have been 
taken through the whole of the evidence 
by counsel who have addressed us at 
length upon every aspect of the case. 

The institution is one of two in Gurdas¬ 
pur presided over by the descendants of 
Dip Chand, an Udasi Brahman, who was 
alive in the early part of the 18th century. 
He had two sons Harsaran Das and 
Narain Das. The descendants of Narain 
Das, who was the younger, have been in 
possession of an institution known as the 
Jhulna Mahal, a Sikh Gurdwara, included 
in Sch. 1, Sikh Gurdwaras Act. The des. 
cendants of Harsaran Das, the senior 
branch of the family, have been Mahants 
of the Gurdwara Rang Mahal, the subject 
of the present dispute, the gaddi passing 
according to the rule of primogeniture 
from father to son. For many generations 
the Mahants called themselves Udasis 
but latterly they have been described 
simply as Brahmans. A pedigree table of 
the Mahants is given in the judgment of 
the tribunal. Both institutions have been 
famous places of worship. When the 
country came under British rule, the 
Mahants were in possession of a number 
of muafis in different villages, the most 
important being a jagir of half of Gurdas¬ 
pur. Some of these revenue assignments 
were resumed by Government in 1882 
(with effect from 1880) those in Gurdas¬ 
pur, Ojla and Halla alone being continued 
in favour of the Mahant Bishambar Nath 
and his successors for the maintenance of 
the Gurdwara. At that time the Mahants 
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were described in the Gazetteer of thoGur- 
daspur District as Brahman priests and the 
institution was "a monastery of Sarsut 
Brahmans who had adopted many of the 
Sikh modes and customs”. That it was 
then, and had been for a long time, used 
for Sikh public worship is clearly estab¬ 
lished by a mass of documentary evidence 
to which I need not refer in detail. 

In 1851 the Mahant in charge, Badri 
Nath, declared that it housed not only 
Sikhs and Brahmans but Granthis and 
Eababis (0. 8). Bishambar Nath in 1880 
and 1881 stated that the Granth Sahib 
was recited in the Gurdwara at all times 
(O. 21 and 0. 18). His successor Bal Nath 
occupied the gaddi for a short period and 
on his death in 1892 Ram Nath became 
the gaddinashin. There is no clear docu¬ 
mentary evidence of public Sikh worship 
after that time and we have only the oral 
evidence produced by the parties on 
which to decide whether at the time of 
the presentation of the petition in 1926 
and during the time of Ram Nath and his 
successor Prem Nath, who became Mahant 
in ]906, the institution was used for 
public worship by Sikhs. It is true that 
in 1891 Ram Nath, who was asking for 
the muafi to be continued in Bal Nath’s 
favour (0. 54), stated that “service was 
being rendered to the Mandir as before” ; 
but even if we interpret this to mean that 
public worship was then being carried on 
by Sikhs in his temple, the presumption 
that such public worship continued during 
Prem Nath’s time is negatived by the 
oral evidence. We have considered the 
whole of this evidence with care and I 
do not think it necessary to add much to 
the description of it given by the learned 
President of the Tribunal. Prem Nath 
had strong leanings towards orthodox 
Hinduism, and he and his father Ram 
Nath were both Presidents of the Sanatan 
Dharam Sabha. The Singh Sabha used to 
hold meetings in the institution but after 
Prem Nath had been Mahant for a short 
time a separate Sikh Gurdwara was built 
on a site provided by him and subse¬ 
quently the Singh Sabha meetings were held 
in that Gurdwara (0. W. l). There is a 
platform in the verandah in front of the 
shrine which the objectors say was the 
resting place of the Granth Sahib but I 
believe the respondent's evidence that this 
platform is the Gaddi of the Mahant 
before whom the worshippers bow on 
ceremonial occasions and not the throne 


of the Granth Sahib. It is to worship the 
Mahant and not the Granth Sahib that 
pilgrims come from and beyond the 
frontier. 

Where there is an irreconcilable differ¬ 
ence between the evidence of the opposite 
parties, and the trial Court accepts the 
evidence of one party and rejects that of 
the other so far as it is in conflict with 
that party’s evidence, a Court of review 
should bo slow to differ as to credibility 
from the opinion of the trial Court who 
has seen and heard the witnesses: AIR 
1931 P C 265.^ In the present case I can 
see no reason at all for reversing the 
Tribunal’s finding on this part of the case, 
which in my opinion is amply justified 
by the evidence. On this conclusion alone 
the appeal must fail and it is unnecessary 
to deal at any length with the other ques- 
tions on which the parties joined issue. 

There is no direct documentary proof 
showing when and for what particular 
purpose (other than for the purpose of an 
Udasi religious and charitable house) 
this institution was established (Cl. (3), 
sub-s. 2, S. 16). The objectors’ case is that 
it was founded at the time of Dip 
Chand who was a Sikh of the tenth Guru 
and in support of this case reliance is 
placed upon the statement made by 
Mahant Badri Nath in 1851 (0. 8) refer¬ 
ence to a part of which has been made 
above. The Mahant’s story was that Dip 
Chand’s ancestor Nawal Rai bought land 
and settled in Gurdaspur some time about 
1625. Guru Gobind Singh, the tenth Guru, 
became a disciple or admirer of Dip 
Chand, acknowledged him as his Guru, 
and gave him the title of Ganj Bakhsh 
(Treasure giver) for his help. It was then 
that the Gaddi was established in the 
family. The most important Jagir enjoyed 
by the family namely, that of the Gur¬ 
daspur lands had, he asserted, been given 
to Dip Chand by Muhammad Shah, 
Emperor of Delhi, for defraying his 
kitchen expenses. Half of this Jagir was 
confiscated in Sikh times and the income 
of the rest was still used for feeding Fakirs 
and travellers. This grant was confirmed 
by Raja Ranjit Singh about the year 1821. 
Other grants had been made by Raja 
Ranjit Singh, Raja Sher Singh, Sirdar 
Mahan Singh (Raja Ranjit Singh’s father) 
and by other Sikhs, by lambardars of two 

1. Arthur Wijetilaka v. Don Edmund Rana- 

singhe, AIR 1931 PO 265=134 1 0 321 

(P 0). 
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villages and by a Brahman priest of the 
goddess Durga. In 1850 the institution 
was described by Mahant Badri Nath’s 
Mukhtar as a makan of the Granth Sahib 
(0. 6). Eecords of that time show that a 
muafi in village Chauuta, had been 
granted for the recital of the Granth 
Sahib in the Gurdwara at Gurdaspur 
(0. 3, 0. 4 and 0. o). The Tribunal has 
excluded the statements about Chaunta 
from consideration, holding it to be not 
clear that the Gurdwara mentioned was 
the Rang Mahal, but as the muafi was 
held by one of the family I think it pro¬ 
bable that the reference was to the Rang 
Mahal. On the other hand as the elder 
branch of the family had a considerable 
Dharamsala at a villaga in Pathankot 
Tahsil called Gurdaspur it is possible that 
the reference is to that Dharamsala. 

While this evidence shows that the 
Rang Mahal was not only used for public 
■Sikh worship by Sikhs but was in part a 
Sikh Gurdwara from the time the Sikhs 
ruled the Punjab until the time of the 
Mahant Bishambar Nath, I agree with the 
finding of the learned President of the 
Tribunal that it does not prove that the 
institution was established for public wor¬ 
ship by Sikhs. The principal endowment, 
the land in Gurdaspur, was by a Maho- 
medan ruler who hated the Sikhs and 
persecuted them, and it was made to a 
Brahman Udasi. There was admittedly 
a substantial Hindu temple alongside the 
building now claimed as the Gurdwara 
proper where the Granth Sahib is alleged 
to have been kept. The institution was 
referred to as a Thakurdwara, a most 
unlikely description, if it had been founded 
|for Sikh worship in 1864 (P. W. 17/1) and 
as a Mandir of Udasis in 1880 (P. 7, 
0. 17). Mahant Bishambar Nath called 
it a Thakurdwara in 1886 (P, 20). There 
is no basis for an assumption that Dip 
Chand ever became a Sikh, while it is not 
improbable that Guru Gobind Singh 
-expressed his appreciation of a Braham 
ascetic. There is nothing to show that 
the tenth Guru ever visited the institu- 
'tion or any clear indication that ho had 
anything to do with its foundation. In 
1852 the Raja of Kalanaur, in whose 
territory Gurdaspur appears to have been 
•situated, was asked by the officer who was 
-making an enquiry into the jagirs of the 
Province, to report when this institution 
•was founded and whether the Jagir 
(attached to it was meant for the langar 


and other expenses connected therewith or 
it was divided among the residents of the 
institution. His reply (P. 23) was that 
the Gurdwara had been in existence since 
Moghul times and nothing certain was 
known about its foundation. But it was 
known, he reported, that all the income 
over and above what was spent on the 
langar was used by the Baba (Mahant) 
and the other residents. Nothing was 
said about Sikh worship in this report. 

Here I may note that the use of the 
word Gurdwara is not confined to Sikh 
institutions and the mere fact that 
the place has been called a Gurdwara 
as well as Mandir and Thakardwara does 
not warrant the presumption that it was 
founded for Sikh worship. As pointed out 
by the learned President, S. 16 (l), Sikh 
Gurdwaras Act, itself draws a distinction 
between Sikh and other Gurdwaras, and 
Soh. 2 of the Act which mentions three 
Gurdwaras shows that a Gurdwara may 
be a non.Sikh shrine. 

As regards Cls. 2 and 5, all that need be 
said is that there is no evidence whatever 
of any kind that the institution was at 
any time predominantly used by Sikhs. 
Gurdaspur is not a Sikh town. The evi¬ 
dence is that there are very few Sikhs in 
it. The evidence and the circumstances 
admitted point on the contrary to the 
place having always been a Hindu place 
of worship although during and after Sikh 
times until the time of Ram Nath it in¬ 
cluded what was recognized to be a Sikh 
Gurdwara. The principal object of rever¬ 
ence in it was, as already noticed, the 
Gaddinashin Mahant. There were a Lin- 
gam and Hindu idols in the Thakardwara 
and tobacco smoking went on in its pre- 
oints in Prem Nath’s time. That a tradi¬ 
tion connects Dip Chand with the tenth 
Guru cannot be denied. The tradition is 
that Dip Chand gave the Guru a lakh’s 
worth of incense to help him to demon¬ 
strate publicly the impotence of Hindu 
gods, and that it was for this reason that 
he was called Ganj Bakhsh by the Guru 
but there is no evidence warranting an 
inference that it was owing to this tradi. 
tion that either originally or at any time 
the Rang Mahal Gurdwara was used for 
public worship either by Sikhs or by 
Hindus. 

To support their contention that the 
Gurdwara was used for worship by Sikhs 
owing to an incident connected with the 
Sikh religion, the objectors relied on the 
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evidence in a letter No. 863 dated 8th 
August 1881 from the Punjab Government 
to the Government of India, a copy of 
■which (Ex. P. 11) was placed on record by 
the respondents (an Urdu translation was 
put in by the objectors as part of their 
document 0. 23). In this letter the Pun. 
jab Government submitted their recom¬ 
mendations in respect of Bishambar Nath’s 
Jagir. The Government of India had in 
1853 sanctioned the continuance of twelve 
assignments of land revenue in favour of 
Badri Nath and his brother Kanshi Nath, 
who had been in enjoyment of the grants 
as their family property, on condition that 
the temple at Gurdaspur” was maintained 
and the incumbents of the assignments 
remained of good behaviour. The Punjab 
Government, while proposing the resump, 
tion of the other assignments made for the 
bene6t of the institution, recommended the 
continuance of those in GurdaspUr, Ojla 
and Halla (to be held by the mahant for 
the time being instead of by the descen¬ 
dants of the grantee as before), in consi- 
deration of Badri Nath’s good services, the 
great reduction of land revenue at the 
settlement, the esteem in which the insti¬ 
tution was held and the historical interest 
of the place as the site of the contest bet¬ 
ween Banda, the secular leader of the 
Sikhs after Guru Gobind Singh’s death, 
and the army of the Moghal Emperor. The 
letter went on to quote Cunningham’s 
History of the Sikhs where Banda’s des¬ 
perate defence of a fort in Gurdaspur Dis- 
trict is described : see pp. 88 and 89 of 
Garrett’s edition of 1918. The fort was 
captured and the defenders marched to 
Delhi and massacred, a hundred being 
killed daily. Banda himself was put to 
death with torture. The Punjab Govern¬ 
ment identified the fort with the institu¬ 
tion managed by the family of Bishambar 
Nath. 

It is contended that the contents of the 
Punjab Government’s letter justify a pre¬ 
sumption that it was owing to the identity 
of the Gurdwara with Banda’s fort that 
the Sikhs worshipped at this shrine. 
Eecent researches have disclosed that the 
actual place of Banda’s retreat was not 
the present town of Gurdaspur but a 
village, now a heap of ruins, some four 
miles from Gurdaspur (see the Life of ■ 
Banda Singh Bahadur by Ganda Singh, 
research scholar of the Khalsa College, 
Amritsar, published by the Sikh History 
Eesearch Department of the College in 


April 1935), a fact which raises some- 
doubt whether there was any connexion 
between the worship at this Udasi shrine,, 
when it first began, and Banda’s defence* 
of his fort. Nevertheless, though it is 
true that Banda’s memory is not held in 
much esteem by the Sikhs (Cunningham’s 
History, p. 89), and though Banda was, as 
described by the Punjab Government in 
their letter, only a secular leader of the 
Sikhs, he certainly did battle for them 
against their oppressors, and if there was 
evidence that this institution was resorted 
to for worship by the Sikhs owing to its 
being the scene of Banda’s heroic defence, 
I would be inclined to find it proved that 
it was **owing to an incident connected 
with the Sikh religion that they did so”. 
But there is no such evidence, and as I 
have already said there is no evidence 
that at any time the Sikhs have been the 
predominant worshippers. , 

Finding that the tribunal rightly decided 
against the objector-appellants I would* 
dismiss this appeal with costs. 

Bhide, J. —I agree. 

w.d./a.l. Appeal dismissed* 
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Skemp, J. 

Harish Chandar and others, Judg¬ 
ment-debtors, Objectors — Appellants. 

V. 

Mt. Nanki, Decree-holder and others,. 
Judgment-debtors — Respondents. 

Exn. First Appeal No. 277 of 1936, 
Decided on 9th December 1936, from 
order of Senior Sub-Judge, Ambala,. 
D/.6th June 1936. 

Hindu Law — Joint family—Decree against 
undivided co-parcener—Interest of judgment^ 
debtor not attached during hU lifetime — 
After his death decree cannot be executed 
against other co parceners who take estate- 
by survivorship and not by succession. 

A mere decree obtained by a creditor, not 
followed up by an attachment in the lifetime of 
the debtor will not defeat the right of survivor* 
ship. [P 829 0 1] 

So where a decree-holder obtains a decree 
against a judgment-debtor who is a member of a 
joint Hindu family, the decre6*holder cannot 
after the death of that judgment-debtor execute 
that decree against the other co*parceners, unless- 
he had attached the interest of the judgment* 
debtor in his lifetime, because the other co-par* 
ceners take the property from the deceased not by 
succession but by survivorship : A I R 1918- 
Bom 165 and AIR 2921 Lah 34, Rd. on. 

[P 829 0 1]. 
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Achhru Ram — for Appellants. 

J. N. Aggarioal — for Eespondent 1. 

Judgment.— This appeal has arisen 
from the execution of a decree for a large 
sum, obtained by Mt.Nanki against Murari 
Lai and another. Murari Lai died shortly 
after the decree, before execution was 
taken out. Mt. Nanki then applied for 
execution against Murari Lai’s widow Mt. 
Eaj Devi and against the three sous of 
his brother, Harish Chandar, Parkash 
Chandar and lahwar Chandar. Before the 
Subordinate Judge, objection was raised 
on behalf of the nephews that they were 
members of a joint Hindu family along 
with Murari Lai and that his interest in 
the CO. parcenary property passed to them 
not by succession but by survivorship. 
The learned Subordinate Judge summarily 
overruled this contention saying that when 
it was an admitted fact that Murari Lai 
had a specified share in the joint property 
and that the objectors were now in pos. 
session of that share, they were legally 
his representatives. This proposition is 
erroneous. The proposition is correctly 
given in Mulla’s Hindu Law, 8th Edn., 
para. 229 : 

On the death of a co*parcener, his interest in 
the co-parcenary property does not pass by succes¬ 
sion to his heirs. It passes by survivorship to 
the other co-parceners, subject to the rule that 
where the deceased co-parcerner leaves male issue, 
they represent his rights to a share on partition. 

Para. 229 also states that the right of 
a co-parcener to take by survivorship is 
defeated where the interest of the deceased 
co-parcener has been attached in his life¬ 
time in execution of a decree against him ; 

A mere decree obtained by a creditor, not fol¬ 
lowed up by an attachment in the lifetime of the 
debtor will not defeat the right of survivorship 

in circumstances like the present. 

Mr. Achhru Earn for the appellants 
relies also on 42 Bom 504,^ where the 
facts were similar. The plaintiff obtained 
a decree for injunction against two defen- 
dants who were members of a joint Hindu 
family, with three other oo-parceners. 
After the death of both defendants, the 
plaintiff sought to execute the decree 
against the three surviving co-parceners. 
It was held that the surviving co-parceners 
were not bound by the decree because on 
no construction of the term “legal repre¬ 
sentative" could members of a joint Hindu 
family be brought within its definition as 

^ • I. I » 

1. Chuni Lai Hari Lai v. Bai Mani, AIR 1918 
Bom 165=46 I 0 745=42 Bom 504=20 Bom 
LR660. 


contained in S. 2 (ll), Civil P. 0. This 
ruling was followed by a Division Bench 
of this Court in 2 Lah 114^ at p. 117. 
Therefore, the order of the learned Sub¬ 
ordinate Judge was erroneous; the appel¬ 
lants are not legally the representatives 
of Murari Lai At the request of Mr. Jagan 
Nath Aggarwal, who represents the decree- 
holder, I add that this will not prevent 
the decree.holder proceeding against any 
self-acquired property of Murari Lai in 
whosoever’s hands it may be found, the 
appellants or anyone else. I accept the 
appeal. The respondent is to pay the 
appellants’ costs. 

b.d./d.S. Appeal allowed. 

2. Dwarka Das v. Krisben Kishore, AIR 1921 
Lah 34=61 1 0 628=2 Lah 114=73 P L R 
1921. 
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Addison and Din Mohammad, JJ. 

Mt, Earnamo — Defendant—Appellant, 

V. 

Dewa Singh and others, Plaintiffs and 
others, Defendants—Respondents. 

Letters Patent Appeal No. 109 of 1936, 
Decided on 19th November 1936, from 
judgment of Jai Lai, J., D/- 26th March 
1936. 

Punjab Colonization of Government Lands 
Act (5 of 1912), S. 20—Grant of land to B, 
entering him as non-occupancy tenant — 
Provision for acquisition of occupancy 
and proprietary rights — B's unmarried 
daughter H succeeding as non-occupancy 
tenant on B*s death — H acquiring occupancy 
rights soon after—On H’s marriage collaterals 
of jB applying for mutation which was dis' 
missed—Suit by collaterals for possession—if 
acquiring, pending suit, proprietary rights— 
Acquisition of proprietary rights by Jl held 
illegal as her rights of succession to B'& estate 
extended till her marriage under S. 20 (c) — 
Order of revenue authority conferring pro¬ 
prietary rights held ultra vires—Held also 
that subsequent acquisition of proprietary 
rights by tl being illegal, collaterals would be 
entitled to succeed as occupancy tenants and 
not as absolute owners. 

Certain land was granted to B by Government 
and he was entered as a non-occupancy tenant 
thereof. B had a right to acquire first occupancy 
rights and then the proprietary rights under the 
grant. B died as non-occupancy tenant and his 
unmarried daughter H succeeded to him. H 
acquired subsequently rights of occupancy tenant. 
On H’s marriage collaterals of B applied to 
revenue authorities for mutation, but the appli¬ 
cation was dismissed and H continued in posses¬ 
sion of the land as occupancy tenant in spite of her 
marriage. Thereafter the collaterals filed a suit for 
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possession. H .icquired proprietary rights while 
the suit was pending : 

Held : that as ]{ succeeded to B as an un¬ 
married daughter upon his death under S. 20 (c) 
of the Act, her rights under that clause extended 
only up to the time of her death or marriage or 
loss of rights under the provisions of the Act. 
II could not therefore after her marriage, continue 
to bo an occupancy tenant of the land invested 
with the privilege of acquiring proprietary rights 
therein. The statute put an end to her rights and 
the decision of the Financial Commissioner could 
not alter the position, inasmuch as it went clearly 
against the provisions of the Act. No revenue 
authority could keep the rights alive which once 
had been terminated by the statute. Proprietary 
rights could bo conferred only on a person who 
was legally enjoying the status of an occupancy 
tenant and 11 had been divested of this status on 
account of her marriage and was not in enjoyment 
thereof at the time when she was said to have 
acquired proprietary rights. Hence the act of the 
revenue authorities in conferring proprietary rights 
on her was ultra vires. The acquisition of pro¬ 
prietary rights by H was therefore illegal and she 
could not defeat the claim of the collaterals: AIR 
1935 Lah 613, Bel. on. [P 330 C 2; P 331 C 1] 

Held also : that the collaterals on succeeding 
will be entitled to possession of land as occupancy 
tenant only and not as absolute owners as the 
acquisition and conferring of the proprietary rights 
on li after her marriage being illegal, such acqui¬ 
sition of them by 11 would not enure to their 
benefit. [P 331 C 2] 

Jhanda Singh —for Appollanfe. 

Vislmu Datta and Nawal Kishore — 
for Eespondenfcs. 

Din Mohammad, J.—The facts of the 
case out of which this appeal has arisen 
are these. One Buta Singh, a Sikh Jat of 
Amritsar, was granted land in the District 
of Montgomery. Under the conditions of 
the grant, he was entered as a non¬ 
occupancy tenant of the land but had a 
right to acquire, first, the occupany tenancy 
and, later, proprietary rights at stated 
periods in accordance with the conditions 
of the grant. He, however, died in 1922, 
as a non.occupancy tenant, leaving him 
surviving an unmarried daughter, Mt. Har¬ 
namo. She acquired occupancy rights in 
the land soon after her succession. In 
1930, Mt. Harnamo married and there¬ 
upon the collaterals of Buta Singh made 
an application to the revenue authorities 
that they should be substituted for her. 
This case went up to the Financial 
Commissioner who, however, did not 
accept their contention on the ground that 
as collaterals they could not claim greater 
rights in the colony land than they en¬ 
joyed under the provisions of S. 59 of the 
Tenancy Act in their home districts. 
Mt. Harnamo thus continued to be in 
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possession of the land as an occupancy 
tenant in spite of her marriage. T 

On 4th July 1933, the suit from which 
this appeal has arisen was instituted by 
the collaterals for possession of the land 
on the basis of inheritance. On 27th July 
1933, Mt. Harnamo acquired proprietary 
rights in the laud in suit and on llth 
October 1933 she sold the land to Sardar 
Sant Singh and consequential amendments 
were made in the plaint accordingly. 
Several issues were framed in the case 
prior to the impleading of Sardar Sant 
Singh. Those issues, however, have not 
been touched at all in the trial Court, 
When Sardar Sant Singh was brought ou 
the record, he contested the locus standi 
of the plaintiffs on the ground that 
Mt. Harnamo was an absolute owner of the 
property at the time of the sale in his 
favour and that therefore his title could 
not be defeated. The Senior Subordinate 
Judge, who was then taking cognizance of 
the suit, framed what he called a preli¬ 
minary issue on the contention raised by 
Sardar Sant Singh and, holding that 
Mt. Harnamo had, by virtue of the acqui¬ 
sition of the proprietary rights, become an 
absolute owner of the property and that 
Sardar Sant Singh had succeeded to her 
rights, dismissed the suit. On appeal, the 
District Judge reversed this finding and 
remanded the suit for disposal in accord, 
ance with law. Mt, Harnamo appealed to 
this Court and her appeal came on for 
hearing before Jai Lai, J. He, however, 
maintained the order of the District Judge 
and dismissed the appeal. Hence this 
Letters Patent appeal. In our view, the 
decision of the learned Judge of this Court 
is right; but, as he has made certain 
observations which are liable to be mis. 
understood, it is necessary to set forth 
our reasons at length for upholding his 
judgment. 

The crucial point in this case is whether 
Mt. Harnamo could validly acquire pro¬ 
prietary rights in the land in suit on 27th 
July 1933, that is, long after her marriage. 
If so, she cannot be ousted from the land. 
If not, the plaintiffs’ suit must succeed. 
In order to determine this question, we 
shall have to refer to Ss. 20 and 21, 
Colonization of Government Lands (Panjab) 
Act, 1912. Buta Singh was the original 
tenant and on his death his unmarried 
daughter could only succeed under 01. (o), 
S. 20 of that Act. Her rights under that 
clause extended only up to the time of her 
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^death, marriage or loss of the rights under 
the provisions of the Act. Mt. Harnamo 
could not, therefore after her marriage, 
continue to be an occupancy tenant of the 
(land invested with the privilege of acquir¬ 
ing proprietary rights therein. The statute 
put an end to her rights and the decision 
of the Financial Commissioner could not 
alter the position, inasmuch as, in our 
view, it went clearly against the provisions 
of the Act. No revenue authority could 
keep the rights alive which once had been 
Iterminated by the statute. Proprietary 
rights could be conferred only on a person 
who was legally enjoying the status of an 
occupancy tenant and, as Mt. Harnamo 
had been divested of this status on account 
of her marriage and was not in enjoyment 
thereof at the tirhe when she is said to 
have acquired proprietary rights, the act 
of the revenue authorities in conferring 
proprietary rights on her was ultra vires. 
If an authority is needed for this proposi¬ 
tion, reference may be made to 37 P L R 
163.^ There also a question arose as to 
the correctness of the Collector’s order 
sanctioning mutation in favour of the 
nephews of the deceased tenant as his 
legal heirs and subsequently conferring 
proprietary rights on them. 

A Division Bench of this Court held 
that if the order mutating the land in 
favour of the nephews as heirs of the 
deceased was not correct, the Collector was 
not empowered by the Act to sell the pro¬ 
prietary rights to them. Had Mt. Harnamo 
acquired proprietary rights before her 
marriage, the position would have been 
different, because then she would have 
been a person legally eligible to acquire 
those rights, but she could not be treated 
as an occupancy tenant after her marriage 
on account of the clear provisions con¬ 
tained in Cl. (e) of S. 20, restricting her 
succession up to the time of her marriage. 
In this view of the case, the questions 
envisaged by Jai Lai, J. do not arise. It is 
reliably established on the record that 
Mt. Harnamo acquired proprietary rights 
during the pendency of the suit, but even 
if she acquired them before the suit, the 
position would remain unaltered, as her 
acquisition would be illegal. Nor would 
the mere acquisition of proprietary rights 
by Mt. Harnamo after her marriage con¬ 
stitute a valid defence and enable her to 

1. Ibrahim v. Mt. Zainab, A I B 1935 Lah 613= 
1561029=37 PL R163. 


defeat the claim of the plaintiffs. It must 
be noted, however, that this result will 
follow only if Mt. Harnamo’s estate 
terminates on her marriage. If, on the 
other hand, it continues for any reason, 
acquisition of proprietary rights by her 
will not be invalidated at all. 

The only question that remains to be 
determined therefore is whether Mt. Har¬ 
namo’s estate terminated on her marriage 
or not. For an answer to this question, 
reference shall have to be made to S. 21, 
Colonization of Government Land (Punjab) 
Act. That section provides that: 

When,after the commencement of this Act,. 

any female tenant.marries., the suc¬ 

cession to the tenancy shall devolve (a), in the 
case of a female, to whom the tenancy has been 
first allotted, on the successor nominated by the 
Colleccor from the issue of such female tenant, or 
from the male agnates of the persons, on account 
of whose services the tenancy was allotted to her; 
and (b) in all other cases, on the person or 
persons, who would succeed if the tenancy were 
agricultural land acquired by the original tenant. 

This case is evidently governed by Cl. (b), 
S. 21, and ifc would be necessary, therefore, 
to determine whether under the Customary 
law, by which the parties are governed, 
the plaintiffs have a preferential right to 
succeed to the tenancy in suit. The plain¬ 
tiffs, if successful, will obtain possession 
of the land not as absolute owners but as 
occupancy tenants, as the subsequent acqui- 
sition of the occupancy rights by Mt. 
Harnamo would enure to their benefit. In 
these circumstances, Mt. Harnamo would 
clearly be entitled to the refund of any 
sum or sums that she may have paid to 
the Government to acquire occupancy or 
proprietary rights in the land in suit. 
If, on the other hand, the plaintiffs fail, 
the acquisition of proprietary rights by 
Mt. Harnamo will not be affected in any 
manner, and the vendee from her will 
acquire an absolute title in the land. We 
accordingly maintain the order of the 
District Judge remanding the case to the 
trial Judge for final disposal but limit the 
enquiry to the question formulated above 
and such other subsidiary matters as may 
arise in relation to that question. Court- 
fee on the memorandum of appeal will be 
refunded. Other costs will abide the event. 

k.b./a.l. Ca^e reminded* 






332 Lahore Mt. Tuman v. Umrao Bahadur Khan (Addison, J.) 


1931 


A. I. R. 1937 Lahore 332 


whole blood exclude those of half*blood 
when succeeding inter se. 


Addison and Din Mohammad, JJ. 

Mt. Tuman and others — Defendants— 
Appellants. 

V. 

Umrao Bahadur Khan and others — 
—Plaintiffs—Respondents. 

First Appeal No. 153 of 1936, Decided 
on 5th January 1937, from decree of 
Senior Sub-Judge, Ambala, D/- 2nd Janu- 
ary 1936. 

Custom (Punjab)— Succession — Mabome* 
dan Rajputs of village Laha in Ambala Dis- 
trict — Descendants of two wives of such 
Mahomedan separate from each other and 
forming two distinct groups — Relatives of 


Amongst Mahomedan Rajputs of village Laha 
in Naraingarh Tahsil of Ambala District, where- 
the descendants of two wives of such a Mahome¬ 
dan have been proved to be separate from each 
other and form two distinct groups, when succeed¬ 
ing inter se, the relatives of whole blood ezclude- 
those of half-blood as succession is governed by 
the rules of succession to the owner of it and not 
to the ancestral owner : AIR 1924 P G IIT 
and A I R 1927 Lah 400, Bel. on. [P 334 0 

P 336 0 1] 

Malik BarkatAli and Mohammad Amin 
— for Appellants. 

J. N. Aggarwal and S. M. Sikri for 
Respondents. 

Addison, J. — The following pedigree 
table is necessary in order to understand 
this appeal: 


Second wife = TEHWAR KHAN = First wife 

I 


Najib Khan 


I 

Khawaj Bakhsh 


I 

Abdulla 


Nawab Ali Mashuq Ali (issueless) 


Ghasita 

Khan 


I 

Arju 

(issueless) 


Abdul 

Gafur widow 
Mt. Tuman, 
(defdt. 1) 


Mohammad Mohammad 
Rashid Sadiq 
I (deidt. 2) 

Reham lllahi 
(defdt. 3) 

Second wife = Ibrahim = First wife 


Abdul Aziz (widow 
Mt. Hafizan, 
defdt. 5) 


Ismail (defdt. 4) 


Abdul Maqim (defdt. 6) 


I 

Mohammad Sbaiif 
Khan (defdt. 7) 


Mohammad Tehsin 
Khan (defdt. 8) 


Mohammad Yasin 
Khan (defdt. 9} 


Ahmad Khan 


Rahim Bakhsh 


Ewaz Ali 


Ayub Ali Khan 

I Abdul Shakur (widow 

Allah Rakha alias Mt. Sadiqan, plff. 3) 
Umrao Bahadur 
Khan (plK. 1) 


Mumtaz Ali Khan 


Habib’ur*Rehman 
(widow Mt. Wahidan 
Nisa) 


Muhammad Suleman 
Khan (plff. 2.) 


The parties are Mohammadan Rajputs 
residing in village Laha in Tehsil Narain¬ 
garh of the Ambala District but they own 
lands in Laha, Rampur, Chhoti Kori, 
Sambhaloo, Rerki and Dhanora. Tehwar 
Khan, the common ancestor, had two 
wives. The plaintiffs are his descendants 
by the second wife while the defendants 
are his descendants by the first wife. The 


land in dispute belonged to Habib-ur. 
Rehman, grandson by the second wife* 
He was succeeded, according to custom, by 
his widow Mt. Wahidan Nisa who died 
recently. The land was mutated by tho 
Revenue Ofiicer in favour of the plaintiffs 
only on the ground that the family fol¬ 
lowed the cbundawand rule of succession. 
On appeal the Collector mutated the land 
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according fco the pagwand rule. The plain- 
tiffs thereupon brought the present suit 
for a declaration that they were entitled 
to the whole of the land in dispute and 
that none of it should go to the descendants 
by the first wife. Two issues were framed : 
(l) Are the parties governed by the 
chundawand rule of succession ? (2) Whe¬ 
ther on succession opening out on Mt. 
Wahidan Nisa’s death relations of the full- 
blood exclude those of the half-blood? 
The trial Judge has held that the rule is 
pagwand but that in cases of succession 
the full-blood exclude the half-blood, that 
is, he decided issue 1 against the plaintiffs 
but issue 2 in their favour. The suit of 
■the plaintiffs was accordingly decreed and 
the defendants have appealed. In the 
Customary law of the Ambala District 
■compiled at the second settlement of 1888 
the following is the reply to question 29 
as regards uterine descent: 

A great majority of tribes in all Tahsils assert 
the custom of equal division among all sons 
(pagwand) without regard to uterine descent. 
The custom is not universal in Nataingarh or 
Pipli Tahsils. Among the Rajputs of Naraingarh 
■division is said to be according to the number of 
wives (chundawand) in the villages of Tepla, 
Laha (the residential village of the^ parties), 
Jangumajra, Ojalmajri, Badbaoli, Panjlassa and 
Kathemajra all Mohammadan villages except 
Badhaoli. Similarly among the Jats of Narain¬ 
garh Tahsil chundawand is stated as common in 
a long list of Hindu villages, most of them held 
by Jats of the Bachal got. Further more or less 
rare instances of chundawand are found among 
Jats of Rupar Tahsil, Sayads, Sainis and Gujars 
of Naraingarh Tahsil and Rajputs, Jats, Rains 
and Rors of Pipli Tahsil. The last mentioned 
tribe mention a curious custom of modified 
chundawand, which they upheld at attestation. 
On the whole it is pretty safe to say that chunda* 
wand rule is the very rare exception anywhere 
except in Naraingarh and Pipli, but that in those 
tahsils it is quite possible that it should be recog¬ 
nized in case of dispute. I have certainly come 
across cases where there can be no doubt that the 
custom really does prevail. 

In the Customary law prepared at the 
third settlement in 1921 the answer 
recorded in 1887 is put down and as re¬ 
gards 1918 it is added as follows: 

Since settlement the custom of chundawand 
has become still more rare, but at the present 
attestation instances were given among Jats of 
Kharar Tahsil, Rajputs of Naraingarh and 
Ambala Tahsils, and Gujars of Ambala Tahsil. 
The custom still prevails but has almost died out. 

Taking these two statements of Custo¬ 
mary law together the presumption would 
appear to be that chundawand is still the 
rule in Laha, a village in Naraingarh 
'Tahsil, occupied by Mohammadan Rajputs, 
which was especially mentioned in the 


statement of Customary law in 1887, 
whereas the trial Judge has placed the 
burden the other way. Part of the state¬ 
ment of Mohammadan Rajputs of Narain¬ 
garh Tahsil compiled at the settlement of 
1888 in Ex. P/28 which is to the effect 
that they then said that if a proprietor 
died, leaving several sons by different 
wives, they inherit in equal shares and 
the chundawand rule of succession is 
not followed but against this the people 
of mauza Laha, with three individual 
exceptions, stated that the chundawand 
rule was followed. Below this statement 
is given a list of eleven instances amongst 
Mahomedan Rajputs where the chunda¬ 
wand rule was followed and in this list 
is the instance of the common ancestor of 
this family, Tehwar Khan. Besides these 
11 instances quoted in the 1888 Settle¬ 
ment of Customary law the plaintiffs 
relied upon two instances of the chunda¬ 
wand rule being followed which took place 
in 1922 and 1926 : see pp. 103 and 109 
of the printed paper book. Another 
instance of 1912 is printed at p. 5i. On 
the other hand there are the following 
instances where the pagwand rule was 
followed amongst Mahommedan Rajputs 
in this tehsil. One took place in 1927 in 
village Panjlasa: see p. 155. Another 
instance took place in village Laha, where 
the parties reside, in this very family in 
1930 when Ibrahim, who was one of the 
descendants of Tehwar Khan by his first 
wife, died. He had two wives and one 
son by one wife, and three by the other, 
defendants 6 to 9. They asked that muta- 
tion should take place according to the 
pagwand rule. This was shortly before 
the succession opened out in the present 
case by the death of Mt. Wahidan Nisa, 
a widow of one of the grandsons by the 
second wife. Umrao Bahadur Khan, one 
of the plaintiffs, was lambardar and he 
appeared before the Revenue Officer at 
the time of mutation in that capacity. It 
is argued that he should have objected 
and said that the chundawand rule was 
followed, but it was no concern of his as 
no member of his branch could succeed 
and he had to attend to identify the 
parties before the Revenue Officer. No 
adverse inference, therefore, can be drawn 
from this instance on that account. 

Further, Tehwar Khan left two sons 
by his first wife, namely, Najib Khan and 
Khawaj Bakhsh. Tehwar Khan was 
alive when settlement operations started 
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in lSo2 bub was dead before they were 
finished. Sometime after the first settle¬ 
ment and before the second settlement 
Khawaj Bakhsh died, and it has been 
established that the whole of his inheri¬ 
tance went to his full blood brother Najib 
Khan, the half blood brothers being 
excluded. This is a very important in¬ 
stance. Another instance of pagwand suc¬ 
cession has been established amongst 
Mahomedan Rajputs in Laba. This is 
printed at p. 178 and relates to the year 
1931. It was there stated, however, that 
in the patti in which the deceased resided 
the rule was pagwand. The instance 
thus loses some of its value. The last 
instance of pagwand succession amongst 
Mahomedans Rajputs in this tahsil which 
has been established relates to village 
Badi Rasaur and it took place in 1922. 
(It is printed at p. 143). When Tehwar 
Khan himself died the land he left in 
village Laha was mutated according to the 
chundawand rule, Najib Khan and Khawaj 
Bakhsh, the sons of his first wife, getting 
half and Ahmad Khan, Rahim Bakhsh 
and Ewaz Ali, the three sons of his second 
wife, getting one.half. In the other 
villages, however, the sons by the second 
wife got 3/4tbs and the sons by the first 
wife got l/4th. They should have got a 
half each if the chundawand rule was 
followed, while the sons of the first wife 
should have got 2/5th3 and the sons by the 
second wife S/fiths if the pagwand rule was 
followed. There is no one alive to explain 
how a different rule was followed in the 
other villages to that followed in Laha. 
Apart from what has been given above 
there is no other evidence which need bo 
referred to except the oral evidence. 
Umrao Bahadur Khan, the first plaintiff, 
as witness P. "W. 15, said that the descen¬ 
dants of Tahwar Khan by the first wife 
and his descendants by the second wife 
had partitioned their inheritance long 
before he was born except in one village 
Dudhli, where they did not reside. That 
was not partitioned till 1917. The parties 
had always been separate inter se in resi¬ 
dence, mess and business, this separation 
having occurred before he was born. 

D. W. 16, Ghulam Sabir Khan, another 
lambardar of Laha, stated that they 
follow the pagwand rule of succession but 
he had to admit to an instance of the 
chundawand rule being followed in his 
own family. He said that he did not 
object as the panchayat persuaded them 


not to do so. He admitted that the plain¬ 
tiffs as well as the defendants inter se 
were separate in residence, mess and busi¬ 
ness. He also stated that the rest of 
the landed property of the parties was 
separate except a joint baithak or bungla 
in village Laha. Muhammad Ismail, 
defendant 4, when re-examined as a wit:. 
ness, D. W. 12, stated that most of the 
land of the parties had been partitioned 
but that a baithak or bangla in village 
Laha was jointly owned by them still. He 
added that the plaintiffs and the defen¬ 
dants were separate and also lived 
separately inter se. With the exception 
of the bangla referred to there was no 
joint property of the parties in village 
Laha. On this evidence it would seem that 
the better finding would have been that 
the rule of chundawand prevailed in this 
family. The instance in 1930, when defen¬ 
dants 6 to 9 succeeded according to the 
pagwand rule, is not important as in that 
branch of the family there was nothing 
to gain by continuing the chundawand 
rule as they had already inherited before 
1888 all the land of Khawaj Bakhsh, the 
only brother of Najib Khan; while the 
plaintiffs got nothing whether the rule 
was pagwand or chundawand. But this 
matter is not important as we are in 
agreement with the finding of the trial 
Judge that at any rate as regards succes¬ 
sion inter se it has been established that 
the relatives of the whole blood exclude 
those of the half blood. There is thef 
clear instance of Khawaj Bakhsh’s share 
going to his full blood brother Najib Khan, 
and the defendants’ branch of the family 
gained considerably thereby. Many of 
the mutations quoted as supporting the 
chundawand rule are instances where 
descendants of one wife inter se succeeded 
to each other. These instances can be 
taken as supporting either the rule of 
chundawand or of the full blood excluding 
the half blood. These have been set out 
in the judgment of the trial Judge and 
have also been referred to already by us. 

Further, it has been shown that the 
descendants of two wives separated from 
each other and became two distinct groups, 
Najib Khan being allowed to succeed to 
Khawaj Bakhsh inside one group while 
the two groups became separate in all 
matters. As in the Privy Council case* 
5 Lah 278,^ t herefore, in which also each 

1. Nabi Bakhsh v, Ahmad Khan, AIK 1924 PO 
117=8010158=51 1 A 199=6 Lah278(PC). 
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portion of the property succeeded to by 
the children of the second wife became a 
separate entity so that the rules of suc¬ 
cession to it were the rules of succes¬ 
sion to the owner of it and not to the 
ancestral owner, so also in this case that 
happened. Accordingly, as was held by 
their Lordships of the Privy Council, the 
full blood would exclude the half-blood. 
Another instance of this, though in another 
district, is furnished by 8 Lah 127.^ In 
our judgment, therefore, the decision of 
the trial Court is correct and we dismiss 
this appeal with costs. 

W.D./a.L. Appeal dismissed, 

2. Khuda Yar v. Mahomed Yar, AIR 1927 Lah 
400=101 1 0 807=28 P L R 414=8 Lah 127. 
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Addison and Abdul Rashid, JJ. 

Manohar Lal and another —Plaintiffs— 
Appellants. 

V. 

Ml Hira Devi^ Defendant and another^ 
Plaintiff— Respondents. 

First Appeal No. 829 of 1935, Decided 
on 27th April 1936, from decree of Sub- 
Judge, 1st Class, Lyallpur, D/- 6th March 
1935. 

Hindu Law—Joint family—Partition—Par¬ 
tition among brothers established not only 
by mere separate acquisitions and keeping of 
separate purses but by other direct evidence 
—One brother dying after partition and his 
widow succeeding to his share—Son of other 
brother alleging property to be joint family 
property—Reference to civil Court under 
S. 117 of Punjab Land Revenue Act—Onus 
to prove that there was no partition lies on 
person disputing partition. 

A person and his sons B, 0, D formed a joint 
Hindu family. A partition took place between 
the three sons and in addition to direct evidence 
in support of partition the sons after the death 
of their father began to make separate acquisitions 
of property and also kept separate purses. G and 
D subsequently died. The widow of D instituted 
a suit to recover 1/3 of the property as a share of 
her husband. B contested the claim on the 
ground that the family was joint and therefore 
the widow had only right of maintenance. B 
contended that as the family was once joint 
family the presumption was that property ac¬ 
quired by any member was joint family property 
and the mere fact of separate acquisitions and 
keeping separate purses did not prove that B, C 
and D had separated from each other : 

Held : that separate acquisitions and keeping 
of separate purses were not the only evidence of 
partition. There was other direct evidence esta¬ 
blishing partition of B, C, D before D's death and 


separate acquisitions and keeping of separate purses 
corroborated it; the onus to prove that the family 
was joint family and that D died as a member of 
joint family was on B. [P 337 C 1; P 338 C 2] 

Jagan Nath Aggarwal, Achhru Ram 
and Asa Ram Aggarwal —for Appellants. 

Alukand Lal Puri, Chandar Bhan and 
Kishen Swaru2J —for Respondents. 

Abdul Rashid, J.- -The following pedi- 
gree-table will be helpful in understanding 
the facts of this case : 

LALA RAMAN NAND 


Rai Chandan Lal Lala Harbans Lal 

i 

Lala Jai Gopal 
alias 

Kaka Ram 


Mt. Hira = Lala Mr. Nihal Lala 

Devi Nek Ram Chand. died Kirpa Ram 
defendant issueless 

I 

Mt. Karain 

Devi I 


Lala Manohar Lal Lala Arjan Das 

plaintiS 1 i 


Kali Das (minor) Darbari Lal 

plaintiff 3 plaintiff 2 

This appeal arises out of an action 
brought by Manohar Lal, Darbari Lal and 
Kali Das for a declaration to the effect 
that the plaintiffs are members of a joint 
Hindu family consisting of Rai Chandan 
Lal and his descendants, and as such are 
owners of 12 squares of land situate at 
Chak No. 110, Jhang Branch, Tahsil and 
District Lyallpur; that the defendant has 
neither any right of ownership in the land 
in dispute nor is she entitled to have it 
partitioned; and that she is entitled only 
to maintenance out of the assets of the 
joint Hindu family property. 

The case of the plaintiffs was that Rai 
Chandan Lal resident of village Babari in 
the Muzaffar Nagar District (U.P.) was 
an Extra Assistant Commissioner in the 
Punjab and acquired proprietary rights in 
12 squares of land on payment of Rupees 
6,400-5-2 to the Government. On the 
death of Rai Chandan Lal in the month of 
November 1906, his three sons Kirpa Ram, 
Nihal Chand and Nek Ram came into 
possession of the joint Hindu family pro¬ 
perty by the rule of survivorship. Lala 
Kirpa Ram was serving as a Tahsildar in 
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the Punjab, while Nihal Chand was praoti- The trial Court was also of opinion that 1 
sin" as a Barrister in the Allahabad High ever since the death o£ Chandan Lal tha ^ 
Court and Nek Earn resided at village three brothers had been acquiring pro. * 
Babari and managed all the joint Hindu party separately that they resided and 
family property. Nek Earn died in Decern- messed separately and divided the income 
her 1917 and on his death one.third share of the property in specified shares, and ' 
of the land situate at Chak No. 110, Jhang that this was conclusive proof of the fact 

Branch was mutated in favour of his that there had been a complete separation ; 

widow Mt. Hira Devi, defendant, without between the three bro hers before the 

any notice to the plaintiffs. When the death of Nek Earn. On these findings ths 

plaintiffs came to know of it they did not plaintiffs suit was dismissed. Against this 
raise any objection as the family was a decision the plaintiffs have preferred an 
joint Hindu family and all the members appeal to this Court. (After discussing tha 

thereof continued to be in proprietary evidence to decide_ the question whether ' 
possession of the land in dispute. Arjan there was partition, the judgment pro. 

Das died in England in December 1918 ceeded.) This apphoation makes it per. 
and Nihal Chand died at Allahabad in the fectly clear that in 1916 the position taken 
year 1929. Thus by the rule of survivor, up by Manohar Lal was that his father ' 
ship the plaintiffs became owners and Kirpa Earn had separated from his other 
possessors of the entire joint Hindu family two brothers Nihal Ghana and Nek Ram 
property including the land in dispute. In and that in 1916 the only joint amily of 
1930, the defendant instituted a suit in which Manohar Lal was a member con. 
respect of the produce of the land in dis* sisted of himself and his elder brother ' 
pute and also applied for partition of her Arjan Das* Nek Bam died a year after 
one.third share on the ground that Nek Kirpa Ram and if Kirpa Ram had separat. 
Ram, her husband, had separated from his ed from his brothers during his lifetimBi 
other brothers before his death. The it is obvious that Nek Ram died after a 
plaintiffs controverted this application separation with his brothers had taken 
stating that the parties were members of place. 

a joint Hindu family and that the defen- Court has given a number 

dant was only entitled to maintenance. qJ instances of separate acquisitions of 
The revenue authorities directed the plain- immoveable property by the three brothers, 
tiffs under S. 117, Punjab Land Revenue Most of these acquisitions consist of mort- 
Act to seek their remedy in a civil Court, gages of houses or landed property. The 
and, thereupon, the plaintiffs instituted learned counsel for the appellants was 
the present suit. The defendant admitted unable to challenge these transactions as 
that the property in suit was acquired by supported by reliable document- 

Rai Chandan Lal, but pleaded, inter alia, ^^^.y Qyiijeuce. The position taken up by 
that her husband had separated from his learned counsel was, that as the 

brothers in the lifetime of Rai Chandan family of Rai Chandan Lal was once a 
Lal, and that in any case the separation Hindu family the presumption was 

between the three brothers took place property acquired by any member 

before the death of Nek Ram. It was family property and the mere 

further stated that in pursuance of this gf separate acquisitions did not prove 

separation mutation of one-third share in the three brothers had separated 

the land in dispute and the lands situate each other. Reliance was placed in 

in villages Gogwan, Shamaspur and Babari connexion on 82 P R 1917.^ In our 
in the U. P. in favour of the defendant opinion this argument is without any 
took place soon after the death of her force. In the present case we have the 

husband.^ direct evidence of a partition in 1905. We 

The trial Court held that it had been eyMence of a further partition in 

established that about Rs. 50,000 and part 1912 . The acquisition of separata pro. 
of the immoveable property belonging to pcrty by members of a family which was 
Rai Chandan Lal were divided between admittedly joint at one time, is not the 
the three brothers in October 1905. It g^jjy eyfijence of separation in the present 
was further held that soon after the death circumstances of the present 

of Mrs. Chandan Lal in 1912 cash and ----- 

jewellery amounting to about Rs. 18,000 1 , Nanak Ohand v, Laobhman Das, AIR 1917 

■were divided between the three brothers. Lah 374=401 0 775=82 P R1917. 
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case acquisition of separate property by 
the three brothers between the years 1912 
to 1917 constitutes very strong indication 
of the fact that before his death in 
December 1917 Nek Ram had completely 
separated from his brothers. 

It has been amply established on the 
present record by unimpeachable docu¬ 
mentary evidence that all the three bro¬ 
thers had separate purses from the year 
1905. The deposits made by Rai Chandan 
Lal with Saudagar Mai and the firm Nihal 
Ohand-Janki Das ultimately fell to the 
share of Nek Ram and these accounts were 
operated on by Nek Ram in his lifetime 
and by his widow after his death. In his 
letter, dated 8th July 1924 Nihal Chand 
advised Narain Devi, the daughter of the 
defendant, to ask her mother to have 
entries made in her own name from all 
the persons who owed money to her father. 
This advice implies an admission on the 
part of Nihal Chand that all the money 
left by Nek Ram belonged to the defen¬ 
dant and that the other brothers had no 
concern with it. The fact of the brothers 
keeping separate purses was not seriously 
challenged by the learned counsel for the 
appellants. It was however contended on 
the basis of certain observations in 82 P R 
1917^ that the keeping of separate purses 
was not conclusive evidence of a formal 
partition of the joint family. This argu¬ 
ment again ignores the fact that this is 
only one of the items which has been used 
as furnishing corroboration of the fact 
that two partitions took place in 1905 and 
1912 respectively. 

The learned counsel for the appellants 
placed a great deal of reliance on certain 
letters written by Nihal Chand to Manohar 
Lal or Narain Devi. He contended that 
the letter of Nihal Chand, dated 24th 
July 1916 (Ex. P-16), showed that Nek 
Ram was allowed to live in the small 
haveli on account of a family arrange¬ 
ment and that this haveli had not fallen 
to his share in any partition. The letter 
of Nihal Chand is to the effect that Nek 
Ram had had an ailment which had 
affected his head and that he should be 
allowed to live in peace in any of the 
houses he pleased so that he may be able 
to look after the ladies of the family and 
there may not be any relapse which may 
prove disastrous to all the members of the 
family. Particular emphasis was laid by 
the learned counsel on the words to the 
effect that: 

1937 L/43 & 44 


He (Nek Ram) does not want any partition of the 
house or houses, but what he wants is that he 
may live separately. 

It is obvious that this letter proceeds 
on certain information received by Nihal 
Chand from Nek Ram. Tbe letter of Nek 
Ram to Nihal Chand containing Nek Ram’s 
allegations was evidently with Nihal 
Chand when this letter was written. We 
have it in the statement of Radhe Lal 
(P. W. 21), the clerk of Nihal Chand, that 
he gave all the papers left by his master 
to Manohar Lal. It was the duty of 
Manohar Lal to place the letter of Nek 
Ram on the record, so that the Court may 
be in a position to appreciate the meaning 
of the words occurring in the letter of 
Nihal Chand and referred to above. In 
the absence of tbe letter written by Nek 
Ram to Nihal Chand it is impossible to 
appreciate the exact significance of the 
phrase : ‘ He does not want any parti¬ 

tion or division of the house or houses”. 
The next letter of Nihal Chand alluded to 
by the learned counsel for the appellants 
is dated 9th December 1923. This letter 
is addressed to Narain Devi, the daughter 
of the defendant. Nihal Chand stated in 
this letter that Manohar Lal had sent him 
the accounts of the Lyallpur land and he 
had directed him to pay a third-share to 
Mt. Hira Devi after deducting the expenses, 
etc. This letter in our opinion does not 
show, as was claimed on behalf of the 
appellant, that one-third share of the 
Lyallpur land was paid to the defendant 
by way of maintenance. In fact in this 
letter Nihal Chand stated that he had 
instructed Manohar Lal to pay Rs. 300 to 
each of the three out of the income of the 
villages Babari, Shamaspur and Gogwan 
and to keep in trust with him the remain¬ 
ing sum for sinking a well in Shamaspur. 
This observation, if anything, goes against 
the case set up on behalf of the appel¬ 
lants. The next letter on which reliance 
was placed by the learned counsel for the 
appellants was written by Nihal Chand to 
Manohar Lal on 21st November 1928 
(Ex, P. 18). In this letter the following 
observations occur : 

1 have been forcing you to give her (Mt. Hira 
Devi) one-third of tbe net income of Lyallpur 
property so that she might not be handicap^. 

1 know nothing about the income of Babari, 
Shamaspur and Gogwan property, as I never 
knew anything about it even during her husband’s 
lifetime. I do not know of any separation but 1 
know I did not receive any money from the pro¬ 
perty in any place nor did I care for it as it was 
represented to me that the other two brothers 
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wanted for their various needs, and I having a 
good income was not in any need for any income. 

This letter is again in reply to a letter 
■written by Manohar Lai to Nihal Chand. 
As explained above Manohar Lai could 
easily produce the letter to which Ex. P/18 
is the reply but he has refrained from 
doing so. This letter appears to have 
been written by Nihal Chand when Mt. 
Hira Devi had already instituted her suits 
in which Nihal Chand also had been made 
a defendant. Nihal Chand at the time of 
writing this letter was indignant that dis¬ 
grace had been brought upon the family 
by the institution of certain suits by Mt. 
Hira Devi. Moreover, by using the words 
that "he did not know of any separation 
he may be implying merely that no formal 
partition by metes and bounds had been 
carried out. In any case the letters^ of 
Nihal Chand to Manohar Lai at a time 
when Mt. Hira Devi had sued them both 
do not possess any great evidentiary value 
against Mt. Hira Devi, even if they are 
considered to be admissible in evidence 
which is doubtful. The written pleas 
filed by Nihal Chand in the Court of the 
Assistant Collector, Muzaffarnagar in the 
year 1929, and the will executed by Nihal 
Chand shortly before his death, stand on 
the same footing as the letters alluded to 
above. The letters and other documents 
emanating from Nihal Chand are not in 
any way sufficient to rebut the over¬ 
whelming evidence produced by defendant 
on the question of separation. 

It is clear from the record that Manohar 
Lai has suppressed a great deal of valu¬ 
able documentary evidence and has resor¬ 
ted to various tricks and subterfuges to 
gain his end. Originally the case of the 
plaintiffs was that the sons ofEaiChandan 
Lai never separated, that Nek Ram con¬ 
tinued to manage the property of the joint 
family as a karta, and that after his death 
the duties of karta were performed by 
Nihal Chand and thereafter by Manohar 
Lai plaintiff. To explain away the muta¬ 
tion of the Lyallpur squares and United 
Provinces lands in favour of the defendant 
it was asserted that the lands had been 
mutated in the name of Nek Ram’s widow 
in order to console her for the loss of her 
husband and that she had been merely 
getting a fixed allowance by way of main¬ 
tenance from the joint family property. 
This position was maintained by the 
plaintiff in his statement dated 7th De¬ 
cember 1934. It appears however that 


at the end of the case the counsel for the 
plaintiffs realized the untenability of the 
contention that only a fixed allowance was 
paid to the defendant by way of mainten¬ 
ance. It was therefore urged during the 
course of the arguments that the mutation 
of a one-third share had been effected in 
favour of the defendant in order to make 
a provision for her maintenance, and the 
theory of a fixed allowance by way of 
maintenance was given up. In ouropinion^ 
in view of the evidence summarised above, 
even this position is unsustainable. The 
evidence regarding the partitions in 1905 
and 1912 is overwhelming, and we are of 
the opinion that it has been conclusively 
established that the three sons of Rai 
Ohandan Lai had in any case separated 
before the death of Nek Ram. 

In view of the finding given above, the 
question of onus loses all importance. Wo 
are however of the opinion that as tho 
plaintiffs had been referred to a civil Court 
by the revenue authorities under S. 117, 
Land Revenue Act, when they opposed 
the partition of the property in dispute at 
the instance of Mt. Hira Devi, the onus 
of proving that Nek Ram was a member 
of the joint Hindu family consisting of Rai 
Chandan Lai and his three sons lay on tho 
plaintiffs, and that the onus of issue 1 was 
therefore rightly placed by the trial Court 
on them. It is apparent that they have 
utterly failed to discharge this onus. For 
the reasons given above, we affirm tho 
decision of the Court below and dismise 
this appeal with costs. 

P.r./d.s. Appeal dismissed. 
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FULL BENCH 

Monroe, Bhide and Din 
Mohammad, JJ. 

Messrs, B. C. G, A. {Punjab)^ Ltd. — 
Assesses—Petitioner. 

V. 

Commissioner of Income-tax^ Punjab, 
N. W. F, and Delhi Provinces —Opposite 
Party. 

Civil Ref. No. 1 of 1937, Decided on 
26th February 1937, made by Commis¬ 
sioner, Income-tax, Punjab, etc., D/- 20th 
January 1937. 

(a) Income*tax — Exclusion of items—Sus* 
pense accounts—Assessee entitled to use any 
system of accounts — Such system should 
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however reflect on his income and should be 
one regularly adopted by him — In mercan* 
tile system entries made on dates of transac* 
tion irrespective of payment — Terms of 
interest so entered but later credited to 
suspense account — Such interest held can¬ 
not be excluded from computation of taxable 
income. 

Ad assesses is, no doubt, at liberty to adopt 
any system of account that he likes, but it must 
be one that clearly redeots his inoome in respect 
of the fixed period of the “previous year” and 
that it is the one regularly adopted by him for 
the purposes of his business. [P 340 0 2] 

Under the mercantile system entries are made in 
the accounts on the date not of receipt or expendi¬ 
ture of money but on the date of transaction irres¬ 
pective of the date of payment; ordinarily as soon 
as the transaction is entered in account books, 
the assesses can be said to have received the 
sum whether it is actually realized or not. 

[P 340 0 1] 

Where therefore, after entering such transac¬ 
tion, an assesses credits that sum to suspense 
account, because he is not hopeful of recovering 
that sum : 

Held : that this crediting to the suspense 
account is not based on any regular system and 
as such sum credited to suspense account cannot 
be excluded in computing income-tax that is 
taxable. [P 340 C 2] 

(b) Partnership Act (1932), S. 4—Person 
sharing profits and not losses—Presumption 
of partnership is not mitigated. 

The mere circumstance that a person is to 
share profits only and not losses does not hy itself 
militate against the presumption of partnership : 
AIB 1927 Mad 1053, Disting, [P 343 01] 

^ ^ (c) Income-tax — Separate business — 
Profits of one can be set off against losses 
of other—But both businesses should be alive 
during current year — Dead business's losses 
cannot be set off against living business’s 
gains. 

Where a person carries on two different trades, 
he is entitled to set off for purposes of income-tax 
the losses incurred by him in respect of one 
against the profit made by him in the other. 
But for this principle to apply the condition 
precedent is that both businesses should be alive 
during the current year. A dead business’s losses 
cannot be set off against a living business’s gains : 
AIR 1935 Mad 330 A IR 1936 P 0 133 and 
AIB 1924 Mad 474, Ref. [P 343 0 2] 

^ (d) Income-tax—Question of fact — Bad 
debt — Time-barred debt is not necessarily 
bad — Whether debt is bad or not is question 
of fact to be decided by appropriate tribunal 
—Its finding on it is conclusive—High Court 
cannot change such finding. 

Whether a debt is a bad debt, and if so, at 
what point of time it became a bad debt, are 
questions of fact to be decided in the event of 
dispute by the appropriate tribunal. The mere 
fact that a debt was incurred at a date beyond 
the period of limitation will not of itself make the 
debt a bad debt ; still less will it fix the date at 
which it became a bad debt. A statute-barred 
debt is not necessarily bad ; neither is a debt 
which is not statute-barred necessarily good. The 


age of the debt is no doubt a relevant matter to 
be taken into consideration. In every case it is a 
question of fact to be determined after considera¬ 
tion of all relevant circumstances. However gross 
the error. High Courts have no jurisdiction to 
interfere on the ground of an erroneous finding of 
fact : AIR 1932 P 0 178 \ AIR 1934 P C 
180 ; 18 Cal 33 (P C) and AIR 1929 P C 152, 
Rel. on. [P 344 0 1, 2] 

^ (e) Income-tax — Bad debt — So long as 
there is even faint hope of realizing debt 
and it is being recorded it cannot become 
bad debt. 

So long as there is any ray of hope left to 
recover a debt, however dim it may be, and so 
long as a debt is in the process of realization, it 
cannot be said that it has become irrecoverable 
and hence bad. [p 345 0 j] 

Kirpa Bam Bajaj — for Petitioner. 

S. M. Sikri and J. N. Aggarwal — for 
Opposite Party. 

Din Mohammad, J.— This is a reference 
under S. 66 (2), Income-tax Act. The five 
questions of law propounded by the Com. 
missioner have arisen out of the appellate 
order of the Assistant Commissioner in 
the matter of the assessment of the 
British Cotton Growers Association (Pun¬ 
jab) Limited, (hereinafter called the 
assessee) for the year 1935-1936. The 
assessee while computing his total income 
claimed the exclusion of certain items, 
but this was disallowed by the Income-tax 
Officer. On appeal, the Assistant Com¬ 
missioner affirmed the conclusions arrived 
at by the Income-tax Officer regarding 
these items. Thereupon the assessee peti¬ 
tioned the Commissioner challenging the 
decision of the Assistant Commissioner on 
the points covered by these questions. 
Hence this reference. The first question 
formulated by the Commissioner is : 

Has the assessee established justification for 
excluding the sum of Rs. 12,447 charged against 
Wazir Chand-Chaman Lai, from interest account 
(and crediting it to suspense), out of ordinary 
course by evidence so cogent that in issue of 
law it was impossible for the Assistant Commis¬ 
sioner to hold such justification not proved ? 

^ This question has arisen in the following 
circumstances: A cotton ginning and 
pressing factory belonging to the firm 
Wazir Chand-Chaman Lai was in 1930 
mortgaged to the assessee for Rs. 1,50,000. 
Sometime later it transpired that the 
mortgagors were not in a position to dis¬ 
charge the mortgage debt. Consequently, 
the assessee entered into an agreement 
with the mortgagors by which it under¬ 
took to finance the working of the factory 
and to appropriate the profits to their 
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loan account. In the year of accounting 
the asgessee made a profit of Rs. 90,000 
and after appropriating this sum to the 
entire amount outstanding against the 
mortgagors, debited them with a sum of 
Rs 68,365 which represented the balance 
due from them. This sum included an 
amount of Rs. 12,447 on account _ of 
interest which was, however, after being 
entered in the mortgagors' account taken 
to suspense account, and was thus ex¬ 
cluded from the computation of profits. 
At the assessment a question arose as 
to whether this amount could bo so e*y 
eluded. The assesseo contended that it 
had been properly excluded while the 
department held otherwise. The question 
now before us in plain language is whe¬ 
ther this exclusion can be upheld. 

Counsel for the assessee has at the outset 
urged that the question has not been pro¬ 
perly framed, and that the onus of proving 
that the amount in question could not be 
excluded or, in other words, was taxable, 
should have been placed on the Income- 
tax authorities and not on the assessee. 
In my view, the true legal position is 
this. By S. 13, Income-tax Act, income, 
profits or gains are to be computed for 
the purposes of S. 10, with which alone 
we are at present concerned, in accord¬ 
ance with the method of accounting regu¬ 
larly employed by the assessee and it is 
common ground that the assessee has 
been regularly following what is known 
as the mercantile system. Under that 
'system entries are made in the accounts on 
’the date not of receipt or expenditure of 
money but on the date of transaction 
irrespective of the date of payment. 
Ordinarily therefore as soon as the trans¬ 
action in question was entered, the assessee 
could be said to have received the sum of 
Rs. 12,447 by way of interest, whether it 
was actually realized or not. In fact, 
the assessee admitted before the Assistant 
Commissioner that no other similar item 
had been credited to the suspense account 
and further that the opening of this sus¬ 
pense account’ was not in accordance with 
its general system of accounts. Interest 
debited to the debtor’s personal accounts 
had in every other case been credited to 
the interest account and the only reason 
advanced for this variation was that the 
assessee was not hopeful of recovering it. 
It was on this account thivt the Income, 
tax authorities came to the conclusion 
that this item should have been included 
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in the accounts of income and that its 
exclusion was ‘out of ordinary course’ and 
for reasons not to be justified . In these 
circumstances whatever the form of the 
question, in my view, in the words of their 
Lordships of the Privy Council in 14 Lah 
682,^ the only question open to judicial 
determination is whether there was any 
evidence before those officers upon which 
they might find that the appellant’s sys¬ 
tem of accounting required the inclusion 
in his accounts of this item. 

Now, the assessee justifies the exclusion 
of this item before us on the grounds, first 
that it was a part of its regular system of 
accountancy to exclude such items inas¬ 
much as it had similarly excluded an item 
in the preceding year without any protest 
on behalf of the Income-tax authorities, 
and second that in spite of the mercantile 
system, this item was liable to exclusion 
as it was not under its control in such a 
way as to be convertible into cash at any 
time that the assessee liked. In support 
of the first ground the assessee relies on 
its balance sheet for the year ending 30th 
September 1933. It is true that in that 
balance sheet a sum of Rs. 18.000 odd 
was credited to the suspense account and 
it was left unchallenged by the Income- 
tax authorities; but that solitary instance 
is not in my opinion enough to establish 
that the exclusion of that item was based 
on any system adopted by the assessee or 
that that system was regular. An assessee 
is no doubt at liberty to adopt any system 
of account that he likes, but as indicated 
in para. 50 (i) of the Notes and Instruo- 
tions regarding the Income-tax Law 
and Rules, it must be one that clearly 
reflects his income in respect of the fixed 
period of the ‘previous year’ and that it 
is the one regularly adopted by him for 
the purposes of his business. In this case 
the assessee's own admission that this 
crediting to the suspense account is not 
based on any regular system clinches the 
whole matter. The first ground urged 
by the assessee therefore fails. Coming 
now to the second ground: the assessee 
has relied on 44 Mad 65^ (particularly the 
remarks ma de by Sadasiva Ayyar, J.), 

1 Poroz Shah v. Income-tax Commissioner. 
Pnujab, AIR 1933 P 0 198=144 I 0 686=60 
I A 325=14 Lah 682 (P C). 

2. Secy, to the Board of Revenue Income-tax, 
Madras v. Arunachalam Obettiar, AIR 1921 
Mad 427=59 I C 482=44 Mad 65=39 M L J 
649 (S B). 
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52 I T 0 69.^ 3 I T G 28^ and 8 I T C 59.' 
In 44 Mad 65^ it was held by the majo¬ 
rity of the Court that interest which 
accrued due to a moneylending firm in 
the year of account was not assessable as 
a profit of the business unless it was 
received or realized in that year. In the 
course of his judgment Sadasiva Ayyar, J. 
expressed an opinion that an income to 
be assessed must accrue or arise in the 
sense that it should be so completely 
under the assessee’s control that in the 
language of Lord Fitzgerald ‘by an act of 
his will he would have it actually trans- 
ferred to its bankers’. This judgment 
however has lost its force as the Act was 
amended afterwards apparently to nullify 
its effect and is therefore no longer good 
law : see Sundaram’s Law of Income-tax 
in India, p, 458. In 2 I T C 69^ the 
assessee contended that he was not liable 
to be assessed on prospective interest, 
not actually realized by him or pay¬ 
able during the assessment period and 
on this ground a mandamus was issued to 
the Commissioner to state the case. All 
that was decided in this case was that 
the question whether such interest was 
taxable or not was a question of law. 

In 3 I T C 28^ the method of account- 
ing was mercantile but it was held that 
sums shown in the accounts as having 
fallen due but not received or paid in cash 
or by adjustment of accounts could not be 
treated as assessable income. In 8 I T C 
59,® a Division Bench of the Allahabad 
High Court, mainly relying on the three 
judgments mentioned above, held that an 
unrealized decree, although shown in the 
account books, was not taxable. These 
judgments, however, in my view, are not 
applicable in the present case, as in all of 
them, the assessee does not appear to have 
shown the interest accrued as interest 
received while in the present case it is not 
denied that any sum entered in the 
interest account although not actually 
received in cash or realized is all the same 
received under the system of account 
adopted by the assessee. The only ground 

3. Pandarang Rarachandra v. Commissioner of 

Income-tax, AIR 1926 Nag 180=91 I C 

980=21 N L R 175=2 I T C 69. 

4. Commr. of Income-tax v. Nanhelal, AIR 

1928 Nag 241=111 I 0 159=24 N L R 176= 

3 1 T C 28. 

5. Jagmandar Das Vaish v. Commr. of Income- 

tax, Central and United Provinces, AIR 

1935 All 378=166 I 0 939=57 All 737=1935 

A L J 374=8 I T C 59. 


for exclusion relied upon by the assessee 
is that there was no hope of its recovery 
and apart from the fact that that is a 
different matter, there was not a shred 
of evidence before the Assistant Commis- 
sioner to substantiate that plea. 

On behalf of the Commissioner reliance 
has been placed on 2 I T C 365,® 8 I T C 
171,^ 8 I T C 217" and 14 Lah 682.^ In 
2 I T C 365,® a Full Bench of the Madras 
High Court held that the assessee having 
adopted the mercantile system of accoun- 
tancy must be assessed upon that basis 
alone, and so assessed, the amount of 
interest entered in the accounts as a profit 
and as money actually received like other 
interest entries, was income accruing or 
arising within the meaning of S. 4(1) read 
with Ss. 10 and 13, Income-tax Act, In 
8 I T C 171,^ in a case whore the assessees 
treated as realized in the interest account 
as well as in the debtors’ accounts the 
interest included in fresh promissory notes 
or mortgages taken in a settlement of 
account to cover outstanding principal and 
interest and where assessed to income-tax 
on the interest so included in the previous 
year, a Pull Bench of the Rangoon High 
Court held that there was material to 
justify the finding that the said sum was 
interest on loans that had accrued to the 
assessee during the accounting year and as 
such assessable to income-tax. In that 
case, all the relevant judgments of their 
Lordships of the Privy Council were duly 
considered and explained. 

Similarly, in 8 I T C 217,® a Full Bench 
of the Madras High Court held that where 
in accordance with the method of account¬ 
ing regularly followed by the assessee in 
his moneylending business year after 
year, interest included in renewed pro¬ 
missory notes and mortgages was debited 
to the debtors’ accounts and credited to 
the interest or profit account at the time 
of renewal, interest so included could be 
considered as income realized for purposes 
of assessment to income-tax. In 14 Lah 
682,^ their Lordships of the Privy Council 
recognized that the outstanding feature of 
the mercantile system of account was that 

6 . Commr. of Income-tax, Madras v. Subrama- 
nian Cbettiar, AIR 1927 Mad 841=104 I C 
645=53 M L J 379=50 Mad 765=2 I T C 
365 (P B). 

7. V. 8. A. R. Firm v, Commr. of Income-tax, 
Burma, AIR 1935 Rang 109=165 I C 703= 
13 Rang 231=8 I T C 171 {S B). 

8 . J, Kesava Rao v. Commr, of Income-tax, 

(1935) 8 IT 0 217 (F B). 
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transactions were recorded on the dates 
when they were effected, whether cash 
payment was then made or not. The two 
ju(3gments reported in 8 I T C are dis¬ 
tinguishable inasmuch as the account had 
been adjusted in those cases, but the other 
two judgments relied upon by the Com¬ 
missioner do bear out his contention. In 
view of the above discussion, I would hold 
that there was evidence before the Assis¬ 
tant Commissioner to justify the course 
adopted by him and that the assessee had 
not placed any material on the record 
which would have warranted the exclusion 
of the item in dispute from its total in¬ 
come. 

Questions Nos. 2 and 3 relate to one and 
the same matter and may be set out 
together. They have been formulated as 
follows : 

Q. 2 .—The assessee having been the sole financ¬ 
ing partner in a business which had been discon¬ 
tinued, leaving sums due to the partnership from 
third parties in respect of their liabilities on con¬ 
tracts made on their behalf, was it impossible in 
law to find that the deficit in the account of the 
assessee with the partnership was not established 
by the asseescc-claimant to lie in revenue charge ? 

Q. 3 .—The assessee having claimed ashisdeficit 
in the above account, the amount of sums due to 
the partnership which reached limitation in and 
before the year of account; and having failed 
to produce evidence to the Assistant Commissioner 
(who had material for ascribing their badness to 
an earlier year), cither that the amounts reached 
de facto irrccoverability in the year of account or 
that there had been any regular practice of prima 
facie ascription of badness to the limitation year: 
query, was it impossible in law for the Assistant 
Commissioner to find that the said amount was 
not proved to bo a deficit in account with the 
partnership, reaching irrccoverability in the said 
year. 

The material facts are these: In 1928, 
the assessee started a separate business 
under the style of the 'Seeds Department’ 
at Khanewal, Okara, Mian Channu and 
Vihari. At Mian Channu and "Vihari the 
business was conducted through paid 
employees while a partner each was taken 
at Khanewal and Okara. These partners 
were allowed a definite share in the pro¬ 
fits of the venture but were saddled with 
no liability for its losses. The business 
was however to be financed by the asses¬ 
see alone. The account books were main¬ 
tained at Khanewal and contained separate 
ledger accounts for each branch. The 
assessee suffered heavy losses in this busi¬ 
ness and had to close it in 1931. For 
some of the moneys outstanding against 
the debtors, bonds were accepted which 
however could not be realized and which 


eventually became time-barred in the 
account year. These bonds were of the 
value of Es. 1,78,052. In the present 
assessment the assessee claimed to exclude 
these bond debts as irrecoverable loans 
and both the Income-tax Officer and the 
Assistant Commissioner disallowed the 

claim on the following grounds: 

(a) That the claim related to a business which 
was discontinued in 1931 and was thus inadmis¬ 
sible under 8 . 10, Income-tax Act, which was 
confined to a current business alone, (b) That the 
claim related to distinct firms since discontinued. 

(c) That there was no evidence that the loans 
became irrecoverable during the account year 
inasmuch as the mere fact that limitation had 
expired during the account year was not enough 
to prove their irrecoverability during that year. 

The Commissioner in his statement of 
the case has endorsed these views and has 
further remarked that in his opinion the 
amount claimed was not a revenue loss’ 
but a ‘capital loss'. The assessee contends 
at the outset that even on facts found, the 
Income-tax authorities were not justified 
in holding that there was any partnership 
in existence and that the so-called admis¬ 
sion attributed to it was not conclusive 
inasmuch as it had used the word part, 
nership’ loosely in order to denote the 
nature of its relationship with the two 
outsiders at Khanewal and Okara, respec¬ 
tively. In support of its contention that 
the relationship in question did not con- 
stitute partnership in the eye of law, 
the assessee has relied on A I R 1927 Mad 
1053.® There several persons had exe¬ 
cuted an agreement in favour of the asses¬ 
see by which each of the executants was 
to have a certain share in the profits of 
the business when ascertained. No provi¬ 
sion was made for their liability in case of 
loss and the complete control of the busi¬ 
ness was retained by the assessee who had 
contributed the whole capital. Not only 
was the assessee to have the control of the 
business but even persons holding power- 
of.attorney from him were to exercise the 
same power. Further the executants had 
agreed to be bound by his orders and the 
orders of his attorneys, and had also 
agreed that it they contravened the provi¬ 
sions of the agreement, they could be dis¬ 
missed. The assessee as proprietor had 
also the power of altering their shares. It 
was in these circumstances that the 
learned Judges of the Madras High Court 
held that there was no ‘valid and genuine* 

9» Commissioner of Income-tax v. Mahomed 
Kassim Rowther, AIR 1927 Mad 1063=106 
I 0 303=54 M L J 219 (8 B). 
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partnership. That judgment is obviously 
of no relevancy in the present case as 
the facts on which it proceeds are entirely 
-different from the facts before us. The 
;mere circumstance that a person is to 
share profits only and not losses does not 
iby itself militate against the presumption 
|of partnership. Under S. 4, Partnership 
Act, 1932, ‘partnership’ is defined as 

the relation between persons who have agreed to 
share the profits of a business carried on by all or 
any of them acting for all. 

In English law, where the Act merely 
says that the receipt by a person of a 
share in the profits of a business is prima 
facie evidence that he is a partner in the 
business, it has been held that: 

The inference that where there is community of 
profit there is partnership is so strong that even 
if community of loss be expressly stipulated 
against, partnership may nevertheless subsist: see 
Lindley on Partnership, 1936 Edn., p. 47. 

The same learned author at p. 41 
observes: 

The eSect of sharing profits as prima facie evi¬ 
dence of partnership was considered by the Court 
of Appeal in 38 Oh D 238^® and was there 
explained to be that if all that is known is that 
two persons are participating in the profits of a 
business, this, unless explained, leads to the con¬ 
clusion that the business is the joint business of 
the two, and that they are partners. 

I am of opinion, therefore, that the busi¬ 
ness in the name of the ‘Seeds Depart, 
ment’ was to all intents and purposes a 
partnership business. In fact from the 
various orders of the Income-tax authori¬ 
ties it appears that throughout the pro¬ 
ceedings before them, the assessee had 
maintained that position and the only 
plea raised was that the amount repre¬ 
sented valid bad debts’. This being so, 
the question arises whether the assessee 
can claim any relief on account of those 
losses, the business having been long dis. 
continued before the year of account. The 
answer is clearly in the negative. In 
8 I T 0 128,^^ in a case where the assessee 
had carried on several separate businesses 
before, but in the account year some of 
those businesses had closed, a Special Bench 
of the Madras High Court held that the 
assessee could not set off the losses of the 
discontinued businesses against the profits 
of the current businesses, inasmuch as 

10. Badeley v. Consolidated Bank, (1888) 38 Oh D 
238=57 L J Ch 468=59 L T 419=36 W R 
745. 

11. South Indian Industrials, Ltd. v. Commr. of 
Income-tax, Madras, AIR 1935 Mad 330= 
157 10 143=68 M L J 379=58 Mad 433 = 
8 IT C 128 (SB). 


S. 10, Income-tax Act, dealt with busi¬ 
nesses that were being carried on and not 
with businesses which had ceased to exist, 
and further that the losses were capital 
losses and not revenue losses. It is indis¬ 
putable that where a person carries on 
two different trades, he is entitled to set 
off for purposes of income-tax the loss 
incurred by him in respect of one against 
the profit made by him in the other.j 
This principle was recognized by their 
Lordships of the Privy Council in 63 I A 
233^^ and has been followed in several 
Courts in India : see, among others, 47 Mad 
660^^; but for this principle to apply thej 
condition precedent is that both businesses 
should be alive during the current year. 
A dead business’s loss cannot be set off 
against a living business’s gains. I would, 
therefore, answer Question 2 in the nega¬ 
tive. In view of my finding on Question 2, 
as was conceded by the assessee in the 
course of arguments, Question 3 does not 
arise. I now come to Question 4. It reads 
as follows: 

The Assistant Commissioiier having reason to 
believe that debts in business account totalling 
Rs. 14,775 reached de faoto ircecoverability in a 
prior acoount, and the assessee having declined 
to give any evidence of date of this de faoto itre- 
coverability, was the Assistant Commissioner 
bound in law to allow claim on the ground of 
limitation reached in the account period. 

The facts bearing on this question are 
simple. The assessee as a moneylender 
advanced certain loans to its tenants, which 
became time-barred in the year of account. 
These items were consequently claimed as 
bad debts but the claim was disallowed 
both by the Income-tax Officer and the 
Assistant Commissioner. Both officers 
mainly relied on the balance sheet of the 
assessee for the year ending 30th Septem¬ 
ber 1933 and remarked that the assessee 
having itself considered these debts as 
bad in that balance sheet could not urge 
that they had become bad during the 
account year merely because their limita¬ 
tion had expired in that period. The 
Commissioner, while agreeing with this 
view, has left the question of their admis- 
sibility open even if it were held that the 
debts had become bad during the ‘pre¬ 
vious year’. Counsel for the Commis¬ 
sioner has drawn our attention to 6 I T C 

12, Arunachalam Ohettiar v. Commr. of Income- 
tax, Madras, AIR 1936 P C 133=162 10 1 
=63 I A 233=59 Mad 716 (P 0). 

13. Commr. of Income-tax, Madras v. Aruna¬ 
chalam Ohettiar, AIR 1924 Mad 474=77 
10 772=46 M L J 68=47 Mad 660 (S B). 
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453^* and 58 Bom 579^'" and has urged that 
it is not open to us to go behind the Bndiog 
arrived at by the appropriate tribunal as 
to when the debts had become bad. In 6 
I T C 453.their Lordships of the Privy 
Council observed: 

Whether a debt is a bad debt, and if so, at what 
point of time it became a bad debt, are questions 
which in their Lordships’ view are questions of 
jfact, to bo decided in the event of dispute by the 
appropriate tribunal, and not by the ipse d%xit of 
anyone else. The mere fact that a debt was 
incurred at a date beyond the period of limitation 
will not of itself make the debt a bad debt; still 
less will it fix the date at which it became a bad 
debt. A statute barred debt is not necessarily 
bad ; neither is a debt which is not statutC'barred 
necessarily gDod. The age of the debt is no doubt 
a relevant matter to take into consideration. In 
every case it is a question of fact to be determined 
after consideration of all relevant circumstances. 

The same principle was re-aflSrmed in 
58 Bom 579.’® There the debts were due 
from a going concern and in the judgment 
under appeal it had been remarked that to 
constitute moneys due by a company a bad 
debt or a business loss to the creditor, it is 
necessary that the company should have 
ceased to be a going concern. Animad¬ 
verting on these remarks, their Lordships 
remarked : 

Their Lordships know of no principle or autho¬ 
rity upon which these views of the learned Chief 
Justice can be supported. Whether a debt is 
wholly or partly and to what extent bad or 
irrecoverable is in every case (and whether the 
debtor is a human being or a Joint Stock Company 
or other entity) a question of fact to be decided by 
the appropriate tribunal upon a consideration of 
the relevant facts of that case. There is no justifi¬ 
cation for the suggestion that a practice should 
prevail in the Commissioner’s office under which 
a debt due from a limited Company which is still 
a going concern is incapable of being treated as a 
bad debt. 

In view of such clear pronouncements 
of their Lordships of the Privy Council, 
|I consider that the only thing open to us 
in this matter is to determine whether 
the finding arrived at by the appropriate 
tribunal is vitiated on any ground or, in 
other words, is perverse or unwarranted 
by the material on the record. If once it is 
found that the finding is based on relevant 
and admissible evidence, our interference 
will be barred. As stated above, the find¬ 
ing of the Assistant Commissioner that 
these debts had become bad during the 

14. Commr. of Income-tax, C. P. & Berar v. 8. M. 

Cbitnavis, A I R 1932 P 0 178=137 I C 772 

=5') I A 290=28 NLR 205=6 I T 0 463 

(P C). 

16. F. E. Dinshaw v. Commr. of Income-tax, 

Bombay. AIR 1984 P 0 180=160 I 0'806= 

611 A 318=58 Bom 679 (P 0). 


preceding year is based on the balance 
sheet for the year ending September 1933^ 
where these debts were shown under the 
head ‘Bad and Doubtful’. It is further 
remarked by the Assistant Commissioner 
that the assessee has adduced no evidence 
to show that the debts had become bad 
during the year of account and that it has 
solely relied on the limitation test which 
is not final. In these circumstances, itj 
cannot be said that this finding is bad in 
law. It may be an erroneous finding of 
fact but nevertheless it is conclusive. It 
has been remarked by their Lordships of 
the Privy Council in the case of second 
appeals, that however gross the error. 
High Courts have no jurisdiction to enter¬ 
tain a second appeal on the ground of an 
erroDeous fiodiog of fact) 18 Cal 23 ® and 
52 Mad 638.’^ The same principle applies 
here. I would accordingly answer Ques¬ 
tion No. 4 in the negative. Question No. 5 
is as follows : 

The assessee having an amount due from an 
insolvent estate, as to the badness of which the 
only evidence was that petty realizations were 
received during the prior year and the subsequent 
year, was it impossible in law for the Assistant 
Commissioner to find that badness thereof did not 
eventuate in the year of account ? 

This question relates to a transaction 
which the assessee had with a trading 
concern known as Dart & Company. It is 
common ground that the Official Assignee 
in whom Mr. Dart’s estate vests at present 
has not wound up the whole affair and has 
even after the year of account paid paltry 
dividends to the creditors of the estate. 
The Income-tax Officer, however, came to 
the conclusion that the debt had in fact 
become bad long before the commence¬ 
ment of the previous year and consequently 
disallowed the item. The Assistant Com¬ 
missioner agreed with the Income-tax 
Officer but on grounds which were not 
correctly expressed. In fact, his reference to 
the previous balance sheets was erroneous. 
The Commissioner pointed out the mistake 
but supported the final conclusion on the 
ground that the scheme of the Act did not 

favour piecemeal write-off’ He observed: 

The loss eventuates when the whole balance of 
any item reaches irrecoverability. On this footing 
the amount in issue certainly did not fall bad 
until after the period. 

The assessee contends that the mere 
expectation of a negligible dividend does 

16. Durga Chowdhrani v. Jowahir Singh, (1891) 

18 Cal 23=17 I A 122=6 Bar 660 (P 0), 

17. Rajah of Pittapur v. Secy, of State, AIR 1929 

P 0 152=117 I 0 481=56 I A 223=52 Mad 

538 (P 0). 
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nob keep the debt alive but, in my view, in 
maintaining this position, the assessee lays 
itself open to the criticism advanced by 
the Income-tax Officer and the Assistant 
Commissioner, and invites the finding that 
the debt may have become bad prior to 
the year of account. As T read the Com¬ 
missioner’s order, however, that finding 
has been set aside and has now been re. 
placed by a finding that the debt had not 
become bad even during the year of account. 
To my mind, this position in the circum¬ 
stances of the case is most reasonable. So 
long as there is any ray of hope left to 
recover a debt, however dim it may be, 
and so long as a debt is in the process of 
realization, it cannot be said that it has 
become irrecoverable. I would, therefore, 
'support the Commissioner's view in this 
matter in preference to the finding of the 
Assistant Commissioner and answer Ques¬ 
tion No. 5 in the affirmative. 

Monroe. J.—I agree. 

Bhide, J.—I agree. 

B.D./r.k. Ansu'.'r accordingly. 
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Tek Chand, J. 

Mi, Fatima Biiz—Plaintiff—Appellant. 

V. 

Lall Din —Defendant—Respondent. 

Second Appeal No. 777 of 1936, Decided 
on 3rd December 1936, against decision of 
Dist Judge, Jhelum, D/. 23rd May 1936. 

(a) Mahomedan Law—Dower—Dower may 
be fixed before, as well as after marriage— 
So also dower already fixed may be increased 
or remitted by wife—Post-nuptial agreement 
for dower being binding on husband is bind¬ 
ing on his surety also. 

Under Mahomedan law it is not necessary 
that dower should be agreed upon before marriage; 
it may be fixed afterwards. So also where a 
certain sum is fixed at the time of the marriage, 
it may be increased afterwards, or it may be sub¬ 
sequently remitted by the wife. Post-nuptial agree¬ 
ment for dower is binding on husband as well as 
person guaranteeing its payments. [P 345 C 2] 

(b) Mahomedan Law — Dower—Dower is 
not consideration in technical sense for con¬ 
tract of marriage-It is effect of contract 
imposed as token of respect—Agreement by 
third person guaranteeing post-nuptial 
dower — Though no consideration passes, 
third person cannot escape liability. 

Under Mahomedan law dower is not the 
exchange or consideration, as understood in the 
technical sense in the Contract Act, given by the 
man to the woman for entering into the contract, 
but an effect of the contract imposed by the law 


on the husband as a token of respect for its 
subject, the woman. So an agreement by a third 
person guaranteeing payment of a post-nuptial 
dower, is not void as being without consideration 
and the third person cannot escape liability under 
it. [P 346 C 1] 

Mohammad Din Jan for S, D, 
Kitchlew —for Appellant. 

Mohammad Amin for Barkat AH —for 
Respondent. 

Judgment.-—This appeal arises of a suit 
instituted by Mt. Fatima Bibi, plaintiff, 
against her husband Lai Din and on© 
Nizam Din for recovery of Rs. 1,000 on 
account of dower. The suit has been decreed 
by the Courts below against Lai Din but 
has been dismissed against Nizam Din. The 
plaintiff appeals urging that the claim 
should have been decreed against Nizam 
Din also. Both counsel admit before me 
that the marriage of the plaintiff with Lai 
Din took place on the 27th August 1932. 
On the same day a document (Ex p./l) 
was executed by Lai Din as principal, and 
Nizam Din as surety, recitiog that a sum 
of Rs. 1,000 had been fixed as dower, 
that Lai Din was liable to pay it and that 
if he failed to do so, Nizam Din, surety, 
■would pay the same and that his moveable 
and immovable property as well as his 
person would be liable. The Courts below 
have found that this deed was executed 
some time after the marriage and, there¬ 
fore, it was without consideration. After 
hearing counsel for the respondent I find 
myself unable to agree with this conclu¬ 
sion. Assuming that the amount of dower 
was fixed subsequent to the marriage and 
that Nizam Din guaranteed the payment 
of the amount by the husband to the wife, 

I do not see why he is not liable. Under 
Mahomedan law it is not necessary that 
dower should be agreed upon before 
marriage: it may be fixed afterwards : see 
3 All 266^ at p. 274. It is also well 
settled that where a certain sum is fixed 
at the time of the marriage, it may be 
increased afterwards, or it may be sub- 
sequently remitted by the wife. If, there¬ 
fore, a post-nuptial agreement fixing or 
increasing, the dower is binding on the 
husband, there seems no reason why it 
should not be binding on the person who 
guaranteed its payment. The learned coun. 
sel for the respondent has referred me to 
the remarks in certain judgments that 
dower is the consideration for the mar- 

1. Kamar-UQ-nissa Bibi v, Hussani Bibi, (1881) 

3 All 266 (P C). 
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riage", but it is clear that the word 
"consideration” in these remarks is not to 
be taken to have been used in the techni¬ 
cal sense in which the word is used in the 
Indian Contract Act. As observed by 
Sir Abdur Rahim in his Mahomedan 


Jurisprudence (p. 334) : . . vj 

Under Muhammadan law a marriage i9 valia 
though dower is not settled at the time, and it is 
wrong to say that dower is a ‘consideration 
proceeding from the husband for the coritract of 
marriage. In reality it is an obligation imposed 
by Mahomedan Law as a mark of respect for the 
wife. , , 

In Bailie’s Digeat (Vol. 1, p. 91) it is 


stated that : 

Dower is not the exchange or consideration 
given by the man to woman for entering into the 
contract, but an effect of the contract, imposed 
by the law on the husband as a token of respect 
for its subject, the woman. 

Similarly in the Hedaya (Vol. 1, Book 2, 
Chapter 3) it is laid down that: 

Marriage is valid although no dower has been 
mentioned because literally nikah signifies a 
contract of union which is fully accomplished by 
the performance of the marital rites. Dower is 
obligatory as a mark of respect for the subject 
(al-mahal); therefore its mention is not essential 
to the validity of the marriage. For the like 
reason, a marriage is valid, although the man 
were to engage in the contract on the special con¬ 
dition that there should bo no dower. 

There is, therefore, no force in the con¬ 
tention of the respondent’s learned counsel. 
The post-nuptial agreement by Ball Din 
ito pay to his wife Rs. 1,000 as dower was 
perfectly legal; and the agreement by 
Nizam Din guaranteeing this payment is 
'not void as being without consideration, 
as erroneously held by the lower Court. 
iThero is no valid reason, therefore, why 
'he should escape liability under it. 
I accept the appeal and, in modification of 
the judgment and decree of the learned 
District Judge, pass a decree for the 
amount claimed against Nizam Din also 
with costs throughout. 

v.B.B./d.S. Appeal accepted. 
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Bhide, J. 

Ishwar Datt Ghuramani — Plaintiff 
Appellant. 

V. 

General Assurance Socictyt Ltd. 
Defendant—Respondent. 

Second Appeal No. 1979 of 1935, Decid¬ 
ed on 11th February 1936, from decree of 
Dist. Judge, Lahore, D/- l6th July,1935. 

Civil P.C. (1908), S. 11 — Difference bet¬ 
ween applicability of S, 11 and general prin¬ 


ciple of res judicata—S. 11 applies when two 
Courts concerned have concurrent jurisdic- 
(^o,i_General principle of res judicata has 
wider application—It governs cases where 
matter is same and has been previously 
decided by competent Court. 


Bee. 11,0.P.C., applies when twoOourts concern¬ 
ed have ‘concurrent’ jurisdiction; bub the general 
principle of res judicata is of wider application. 
It governs cases where the matter in issue is the 
same and has been previously decided by a com¬ 
petent Court. Hence, when a- Court having juris¬ 
diction to decide certain matter has decided, its 
decision on that point will operate as res judicata 
when the same matter arises in another suit 
though the former Court is not competent to try 
the subsequent suit : AIR 1933 Lah 551 and 
AIR 1933 Lah 646, Listing .; Case 

TT’-’J/,*. -KTrtfl, and "Rddri N atk fot 


Appellant. 

Partap Singh — for Respondent. 

Judgment. — The plaintiff who is an 
agent of the defendant Insurance Go., 
instituted a suit in the Court of Subor¬ 
dinate Judge, Fourth Class, for an account, 
claiming commission due to him for trans¬ 
actions between Ist January 1932 to^ 3rd 
August 1932. He had previously insti¬ 
tuted a suit for Rs. 108-15-0 in the Small 
Cause Court, claiming commission from 
Ist January 1932 to 31st March 1932. 
Both suits were based on an agreement 
between the parties dated 21st September 
1927. The previous suit in the Court of 
Small Causes was dismissed on the finding 
that the plaintiff had violated the terms 
of the agreement by joining a rival concern 
and thus lost his right to the commission. 
It has been held by the Courts below that 
this finding operates as res judicata in the 
present suit and consequently the suit has 
been dismissed. From this decision, 
plaintiff appeals. It is not denied that 
the plaintiff’s claim was based on the 
same agreement in both the suits, but it is 
urged that the case was not covered by 
S. 11, Civil P. G.. and hence the matter 
was not res judicata. It was contended 
that the Small Cause Court which tried 
the previous suit was not competent to 
try the present suit and hence S. 11 was 
inapplicable. Reliance was placed on 14 
Lah 369^ and 14 Lah 437.^ 

The decision of the point raised in this 
case turns upon the question whether 
S. 11 is applicable to the present case and 

1 . Fazal Hussain v. Jivan Shah, AIR 1933 Lah 

651=141 10 454=14 Lah 369=34 PLR 

196. 

2. Kapuria v. Ganga Davi, AIR 1933 Lah 643 

=146 I 0 880=34 PLR 817=14 Lah 437. 
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if nofe, whether the matter in issue can be 
held to be res judicata on general prin¬ 
ciples independently of that section. S. 11, 
Civil P. C., has been interpreted to apply 
when the two Courts concerned have con¬ 
current jurisdiction ; c/. 9 Cal 439.^ But 
the principle of res judicata is of wider 
application, as pointed out by their Lord- 
ships of the Privy Council in 48 Cal 499* 
and 45 Mad 320.® It has been held to 
govern cases where the matter in issue is 
the same and has been previously decided 
by a competent Court. For instance, 
when a Court has exclusive jurisdiction to 
try any matter its decision on that point 
will operate as res judicata : c/. A I E 
1926 Sind 236,® A I E 1934 Sind 112,^ 
AIE 1934 Lah 324,® AIE 1932Lah 
623® and A I E 1929 Lah 586.^® In the 
present instance, the Small Cause Court 
had jurisdiction to decide the validity of 
the agreement on which the plaintiff’s 
claim is based and consequently, the rule of 
res judicata would appear to be applicable. 
The two rulings in 14 Lah 369^ on which 
the appellant relies are distinguishable as 
the rule laid down therein applies only 
when a case falls within the four corners 
of S. 11, Civil P. C. I dismiss the appeal 
with costs. 

B.w./r.k. Appeal dismissed. 


3, Misser Raghubar Dial v. Sheo Bakhsh Singh, 
(1883) 9 Cal 439=9 I A 197=4 Sar 395 (P 0). 

4, George Henry Hook v. Administrator^General 
of Bengal, AIR 1921 P C 11=60 I C 631= 
48 IA 187=48 Ciil 499 (P 0). 

6 . Ramchandra Rao v. Ramchandra Rao, AIR 
1922 P 0 80=67 I C 408=49 I A 129=45 
Mad 320 (P C). 

6 , Velji Dayalji v. Firm of Nandlal, AIR 1926 
Sind 236=94 I C 423=21 S L R 23. 

7. Hemraj Harnam Das v. Hargolal, AIR 1934 
Sind 112=152 10 894. 

5, Ohampat v. Toti Ram, AIR 1934 Lah 324= 

160 I 0 17=36 P L R 64. 

9. Daulat Ram v. Munshi Ram, AIR 1932 Lah 
623=143 10 59=34 P L R 462. 

10. Mauj V. Sardara, AIR 1929 Lah 586=121 
I 0 507=30 P L R 427. 
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Sadhu Mal-Khazana Mal — Auction- 
purchaser—Appellant. 

V. 

/ 

Devi Ghand and others —Eespondents. 

Miscellaneous First Appeal No. 1246 of 
1935, Decided on 6th February 1936, from 
Senior Sub-Judge, Simla, D/- 4th June 
1935. 


(a) Civil P. C. (1908), S. 47—Auction-pur¬ 
chaser being representative of judgment- 
debtor any question between them is not 
covered by S. 47 — Auction-purchaser is 
incompetent to file appeal from order on 
such question as from decree under S. 47. 

An auction-purchaser is the representative of 
the judgment-debtor and therefore any question 
arising between him and the judgment-debtor 
cannot be said to bo one between the parties to 
the suit or their legal representatives within the 
meaning of S. 47, and therefore the auction-pur- 
chaser has no locus standi to maintain an appeal 
as from a decree passed under the provisions of 
S. 47: A I R 1917 P C 121, Not foil/, Case law 
discussed. [P 348 0 1, 2] 

(b) Appeal — Non-party to suit cannot 
appeal. 

Only persons whose names appear as parties to 
the decree or order of the Court below are entitled 
to appeal if they are aggrieved. A person whose 
name does not appear in the array of parties can 
ask the Court to implead him by including his 
name among the parties. If he does not choose 
to do so, be cannot maintain an appeal. 

[P 349 C 1] 

Mehr Ghand Mahajan and Ratan Lai 
Ghawla —for Appellant. 

S, L. Puri and Dina Nath Bhasin — 
for Eespondents. 

Jadgment. — Buta Mal-Lachhman Das 
obtained a mortgage decree against Anant 
Earn and others sometime in 1929. This 
decree was followed by an Execution Case 
No. 195 of 1931 in which the decree-hol- 
ders took out execution proceedings and 
obtained the order of the Court for the 
sale of the mortgaged property according 
to the usual process of law. On 4th Octo¬ 
ber 1931 the property was sold at auction 
and purchased by Khazana Mal. On 30th 
August 1932 the sale in favour of Khazana 
Mal was confirmed and on the 12th Sep¬ 
tember Khazana Mal obtained possession 
of the property which he had purchased. 
On 22nd September 1932 Khazana Mal 
filed a receipt as regards the property of 
which he had obtained possession. In 
this receipt he mentioned khasra Nos, 55/1 
and 179, aggregating 18 biswas, and fur¬ 
ther detailed that he had obtained posses¬ 
sion over 6 biswas ghair mumkin abadi 
kothi and 12 biswas ghair mumkin bhaU 
tah. This receipt apparently did not 
attract anybody’s attention at the time 
and was a document filed by Khazana 
Mal himself. Any statements contained 
therein cannot, according to general prin¬ 
ciples, be invoked in aid by Khazana Mal 
in order to prove his title to the whole of 
18 biswas over which he purported to 
have obtained possession in consequence of 
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his auction.purchase. On 14th October 
1932 the judgment.debtors made an appli¬ 
cation that the auction.purchaser Kbazana 
Mal was entitled only to the house which 
covered 6 biswas of land and not to 
the land which had an area of 12 biswas. 
Khazana Mal at this stage put in an objec- 
tion that he had purchased the whole of 
the 18 biswas including the house as well 
as the land. 

It appears that one Devi Chand also 
held a decree against the same judgment- 
debtors namely, Anant Ram and others, 
and in the execution of that decree he 
applied to the Court that he may be allow¬ 
ed to sell the land only and not the house. 
This land is the same land which had 
formed the subject matter of the previous 
sale proceedings. Kbazana Mal intervened 
and on 31st July 1934 the parties agreed 
that it may be announced at the time of 
the auction sale that any purchaser who 
purchased the property would do so at 
bis own risk. The property was even¬ 
tually sold and the land adjoining the 
bouse, namely 12 biswas was purchased 
by Devi Chand. The dispute now really is 
between Kbazana Mal and the judgment, 
debtors. The judgment-debtors put in 
objections contesting Khazana Mai’s claim 
80 far as he professed to have purchased 
the whole 18 biswas including the bouse 
and the land surrounding it. The execu¬ 
ting Court has gone into the question 
carefully and has given a finding as to 
what was the property actually purchased 
by Khazana Mal and has arrived at the 
conclusion, after a consideration of evi¬ 
dence, both oral and documentary, that 
Kbazana Mal had in reality purchased the 
house only and not the land. Khazana 
Mal being naturally dissatisBed with this 
order has preferred an appeal to this 
Court. The appeal purports to have^ been 
filed as from a decree under the provisions 

of S. 47, Civil P. C. 

It is admitted that he could only appeal 
if the case came within S. 47 and under 
no other provision of law. Mr. S. L. Pun 
|who represents the respondents has raised 
a preliminary objection to the eflect that, 
in view of the fact that Kbazana Mal was 
an auction-purchaser in execution of a 
mortgage decree, he must, on the authori¬ 
ties, be deemed to be the representative 
of tbe judgment-debtors and therefore any 
question arising between him and the 
judgment-debtor cannot be said to be one 
between the parties to the suit or their 


legal representatives within the meaning 
of S. 47, Civil P. C., and therefore ha had 
no locus standi to maintain an appeal as 
from a decree passed under the provisions 
of S. 47. He relies upon 26 All 447^ and 
31 All 82." He further relies upon 12 P R 
1919^ and A I R 1925 Lah 176.* These 

authorities undoubtedly support his con¬ 
tention and, if I cqay say so with respect. 

I am in full agreement with the view of 
law laid down in these cases. As pointed 
out by the Court below the contest is bet¬ 
ween the judgment-debtors and Khazana 
Mal his representative, and the auction 
sale’in which Khazana Mal purchased the 
property was in a mortgage decide. There¬ 
fore 26 All 447^ fully applies. In fact the 
learned Judges have gone further m the 
subsequent Full Bench decision in 31 AU 
m? Mr. Ratan Lai, who was followed 
by Mr. Mehr Chand Mahajan, has mvited 
my attention to 19 Cal 683^ and 41 Mad 
403.'^ He has also referred to 43 Mad 
107.^ The Privy Council ruling, 19 Cal 
683^ was referred to in 26 All 447. The 
Madras view seems to lend support to the 
contention of Mr. Mehr Chand Mahajan, 
but the volume of judicial opinion on the 
other side is overwhelming. Allahabad. 
Patna, Rangoon and Bombay are aU 
against the contention of the learned 
counsel for the appellant. There are two 
cases of the Lahore High Court, one in 
12 P R 1919^ and the other in A I R 1925 
Lah 176,* which seem to go even further 
and lay down that an auction-purchaser 
is not even a party to the suit. In this 
state of authorities I hold that Khazana 
Mal had no locus siandi and could not 
maintain the present appeal. 

There is another objection which, in my 
judgment, is fatal to the maintainability 
of the appeal. Khazana Mal was never 
formally impleaded as a party in the pro- 

1 Gulzari Lai v. Madho Ram, (1904) 26 AU 447 

=11904 AWN 01=^1 A L J 65. 

2. Bhagwati v. Banwari Lai, (1909) 31 AU 82— 

1 1 C 4l6i=G A L J 71 (F B). 

3. Hukam Chaod v. Ganga Bam, A i B lyiv 

Lah 176=49 I 0 140=12 P R 1919. 

4. Ml. Asgbari Begam v. Irshad-ud-Dio, AIR 

1925 Lah 170=79 1 0 67. ^ 

5. Prosunno Kumar Sanyal v. Kali Das Sanyal, 

( 1892 ) 19 Cal 683=19 I A 166=6 Sar 209 

(PC). . , u . 

6. Ganpatby Mudaliar v, Krishnamachariar, 

air 1917 P 0 121=44 I C 855=46 1 A 64— 

41 Mad 403 (PC), . . t « 

7. VeviDdramuthu Pillai v. Maya Nadan, AIR 

1920 Mad 324=64 I 0 209=43 Mad 107=88 

M L J 32 (F B). 
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ceedings in fche Court below. In fact the 
heading of the order under appeal does not 
mention Khazana Mai at all. In my 
judgment it is an elementary rule of pro- 
cedure that only persons whoso names 
appear as parties to the decree or order 
|Of the Court below, are entitled to appeal 
if they are aggrieved. Khazana Mai’s 
name does not appear in the array of 
:parties and it was open to him to ask the 
Court to implead him by including his 
name among the parties. This he has not 
Ichosen to do and I fail to understand on 
what principle he can maintain the appeal. 
In these circumstances I do not think that 
the appeal is maintainable. I therefore 
dismiss the application filed by Khazana 
Mai which has been registered as an 
appeal in this Court with costs. 

R.W./r.k. Appeal dismissed. 
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Tek Chand and Skemp, JJ. 

Mt. Karm-uLNisa and others —Defen¬ 
dants—Appellants. 

V. 

Sarfraz Khan —Plaintiff—Respondent. 

Second Appeal No. 1602 of 1934, Deci¬ 
ded on 14th February 1936, from decree 
of Dist. Judge, Jullundur, D/. 19th June 
1934. 

(a) Custom (Punjab)—Alienation—Ances* 
tral property—Power of alienation—Ghore- 
waba Rajputs of Rahon, Tahsil Nawanshebr 
have not unrestricted powers of alienation 
at Rahon or anywhere else. 

Among the Ghorewaha Rajputs of Rahon, 
Tahsil Nawanshehr, the original tribal or common 
bond has not been broken and their powers of 
alienation in respect of ancestral property are not 
unrestricted either at Rahon or anywhere else; 
152 P R 1884-, 95 P R 1890\ 64 P R 1894 and 
101 PR 1895, Ref. [P 350 0 2] 

(b) Custom (Punjab)—Alienation — Ances¬ 
tral property—Power of alienation—Proof of 
—Instances of mortgage of recent dates and 
without details are of little value. 

Instances of mortgages which are of recent 
dates and in respect of which details showing that 
the alienations could have been but have not 
been attacked are not forthcoming, are of little 
value in proving unrestricted power of alienation 
in respect of ancestral property. [P 350 0 1] 

Achhru Bam —for Appellants. 

Badri Das —for Respondent, 

Skemp, J.— This judgment is to be read 
in continuation of our order dated 7th 
February 1935. The return to the remand 
on the issue framed has now been made 


and the Courts below have both found 
that the tribal or other common bond 
among Ghorewaha Rajputs in Rahon, 
Tahsil Nawanshehr, has been broken. 
Rai Bahadur Diwan Badri Das for the 
respondent contends that this is not a 
town. He points out that by tradition as 
set forth in Purser’s Settlement Report of 
the Jullundur District Ghorewaha Rajputs 
are descended from common ancestors, 
and in particular all Ghorewaha Rajputs 
in Rahon are descended from a single 
ancestor. Custom is tribal and not local 
and Ghorewaha Rajputs living in Rahon, 
intermarry with other Ghorewaha Rajputs 
living elsewhere and in some instances 
they hold land in villages as well as in 
the town of Rahon. His main point is 
that according to the Riwaj-i-am prepared 
in the settlement of 1885, and again in 
the Riwaj-i-am of the last settlement of 
1913-1914, it was laid down for Muham¬ 
madan Rajputs of Nawanshehr Tahsil 
that a gift is valid only fora small portion 
of the property. The signatories to the 
later Riwaj-i-am included two leading men 
from Rahon by caste Ghorewaha Rajputs. 

There are no instances against this. 
On the other hand four judicial instances 
were quoted before the trial Court upon 
remand. The first in point of time is a 
case Rahmat Khan v, Mt. Asmat, decided 
by Sardar Gulab Singh, Munsif First Class, 
in the year 1899 to which the parties 
were Ghorewahas of Rahon. A mortgage 
by a widow to a stranger was set aside at 
the instance of the collaterals. The plain¬ 
tiff in that case was Rahmat Khan, the 
donor in the present instance. In the next 
case of Ghulam Jilani v, Mt. Aziman, the 
parties were Ghorewaha Rajputs of Rahon. 
It was decided by Lala Rangi Dal, Subordi¬ 
nate Judge, in the year 1912. In this case 
the gift was made by a widow of her hus¬ 
band’s property to her daughter’s son. 
She alleged that she had become absolute 
owner under a will by her husband, but 
it was held that the husband had no 
power to make a will of ancestral pro¬ 
perty. On appeal the learned Divisional 
Judge held that the ancestral property 
went to the collaterals and non-ancestral 
property to the daughters. 

The third is the case Inayat v. Nabi 
Bakhsh of Ghorewahas of Village Awar, 
decided by Lala Devi Das, Subordinate 
Judge, Nawanshehr, in 1923. In this a 
gift by a male proprietor to a collateral 
was contested by his son and decreed in 
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accordance with the usual rule of ci^tom. 
The fourth is Maula Bakhsh v. Mt, Hash- 
mat, decided by Lala Dwarka Parshad, 
Subordinate Judge, in 1931. The parties 
■were Ghorewaha Rajputs of the town of 
Garb Shankar. In this case it was admit¬ 
ted that the land in suit having been 
proved to be ancestral the powers of 
Miran Bakhsh. Mt. Hashmat’s husband, 
in matters of alienation, were not unres¬ 
tricted. Diwan Badri Das also relied on 
a series of reported cases among Ghore- 
wahas. In 152 P R 1884.' Ghorewahaa 
of Jullundur, Mauza Bahram, Tahsil 
Kawanshehr, a gift to a son-in-law who 
was also sister’s son was set aside at the 


appellants have not proved that''in this 
case the original bond has been broken or 
shown that we ought to lay down a prin¬ 
ciple in opposition to all the instances 
placed on this record and to all the pub¬ 
lished cases. Lala Achhru Ram was 
unable to cite a single judgment in which 
it has been held that Ghorewaha Rajputs 
have unrestricted powers of alienation 
at Rahon or anywhere else. For these 
reasons I would reject the appeal with 
costs throughout. 

Tek Chand, J.—I agree. 

B M /b.k. A-Ppcdl diSTfiisisd/t 



instance of agnates. 

In 95 P R 1890^ it was held that 
among Ghorewaha Rajputs of Tahsil 
Nawanshehr a gift to a wife’s relatives in 
the presence of sons was invalid by 
custom. In 64 P R 1894® it was held 
that among Ghorewahas of Garh Shankar 
Tahsil a gift by a sonless proprietor to 
a sister’s son or grandson or a daughter’s 
son was inadmissible according to custom. 
In 101 P R 1895^ among Ghorewahaa of 
Nawanshehr Tahsil gifts to four sons-in. 
law were not upheld in the presence of 
collaterals the nearest of whom was in 
the fifth degree. L. Achhru Ram relies 
on the principle set forth in para. 61 of 
Rattigan’s Digest of Customary Law. 
proviso 2, and the remarks thereunder. 
He urges that the original bond has been 
broken because since 1914-15 there have 
been in Rahon over 3,000 alienations of 
which 2,900 are mortgages, 197 sales and 
46 gifts. The significant figures are 124 
sales by Rajputs and 33 gifts by Rajputs. 

In my opinion the mortgages are of 
little value as instances. They may be 
subsisting; they may have been redeemed. 
As to the sales and gifts by Rajputs the 
statement put in by the patwari gives no 
details. It does not show how recent the 
transactions are or for what areas and 
amounts. Without details showing that 
the alienations could have been, but have 
not been attacked, or on the other hand 
that they are recent, these instances are 
of little value. In my judgment the 

1. Mian Khan v. Ranjhe Khan, (18S4) 162 
P R 1884. 

2. Ghulaio Nabi v. Khairu Khan, (1890) 95 

PR 1890. 

3. Sultan Bakhsh v. Mt. Mahian, (1894) 64 P R 
1894. 

4 . Mt. Lakhan v. Eahmat Khan, (1896) 101 
P R 1895. 
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Abdul Rashid, J. 

Mt. Khairan — Defendant—Appellant. 

V. 

Eaghbir Singh —Plaintiff Respondent. 

Second Appeal No. 1243 of 1936, 
Decided on 5th February 1937, from 
decree of Addl. Dist. Judge, Lahore, 
D/. 16th July 1936. 

Adverse Possession—Symbolical possession 
given where actual or khas possession ought 
to have been given—Delivery of such posses¬ 
sion does not interrupt adverse possession. 

Symbolical possession given in circumstances in 
which actual possession ought to have been given 
is a nullity as symbolical possession is not actual 
possession nor is it equivalent to actual possession 
except where the Civil Procedure Code expressly or 
by implication provider that it should have that 
efieot. The delivery of such possession does not 
interrupt adverse possession : 36 Bom 373. Foil.', 
AIR 1935 Lah 612. Expl. and Disting.'. AIR 
1917 P C 197. Expl. [P 351 C 2 ; P 352 0 1] 

Sheikh Abdul Aziz—fox Appellant. 

Mathra Das — for Respondent. 

Judgment. — The present appeal has 
arisen out of a suit instituted by Sardar 
Eaghbir Singh against Mt Khairan for 
possession of land measuring 6 kanals and 
16 marlas. It was stated in the plaint 
that the plaintiff was the owner of the 
land in dispute, that he had obtained pos¬ 
session thereof in execution of a decree on 
18th March 1923; that he was subse¬ 
quently unlawfully dispossessed by the 
defendant, and that he was therefore 
entitled to a decree for possession. The 
defendant denied the plaintiff s claim and 
stated that she had been in possession of 
the land for a long time and that she had 
thus become its owner by adverse posses¬ 
sion. The trial Court framed the follow¬ 
ing issues: (1) Whether the plaintiff is 
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the owner of the land in dispute and Mt. 
Khairan has nothing to do therewith? 
(2) Whether the plaintiff obtained actual 
possession of the land in dispute frona the 

defendant on 18th March 1923? (3) If the 

delivery of actual possession be not proved 
and if it be found that only symbolical 
possession was deflvered, then what is its 
effect? (4) Whether the defendant has 
been in adverse possession of the land in 
dispute for more than 12 years. 

It was held by the trial Court that the 
plaintiff had established his ownership of 
the land in dispute. On issues 2 and 3 
it was held that the plaintiff had not 
obtained actual possession of the land in 
dispute on 18th March 1923, but that he 
had only obtained symbolical possession. 
It was further held that symbolical pos¬ 
session was sufficient, in the circumstances 
of the present case, to disturb the posses¬ 
sion of the defendant and that the defen¬ 
dant could not therefor© be held to be in 
adverse possession of the land in dispute 
for more than 12 years. On these findings 
the plaintiff’s suit was decreed. On appeal 
the findings and the decision of the trial 
Court were affirmed and the defendant 
has therefore preferred the present appeal. 
It appears that on 16th August 1915 
Eaghbir Singh, plaintiff, sued Mt. KhairarJ 
and the Court of Wards of Iftikhar-ud- 
din’s estate for possession of the property 
in dispute. A decree for possession was 
passed in favour of the plaintiff on 12th 
February 1917. The plaintiff took out 
execution of this decree against Mt. Khai. 
ran and the Court of Wards of Iftikhar- 
ud-din’s estate. According to the findings 
of the lower Courts on 18th March 1923, 
the plaintiff was given symbolical posses-’ 
Sion of the land in dispute. At the time 
of the execution of the decree the land 
was in possession of the judgment-debtor’s 
and the decree-holder was entitled to 
actual possession, but both the lower 
Courts have held that actual possession 
was not given and only symbolical posses- 
Sion was given to Sardar Eabhgir Singh 
decree-holder. It was contended by the 
learned counsel for the appellant that 
symbolical possession was awarded to 
Sardar Raghbir Singh without observing 
the provisions of 0. 21, E. 36. Civil P C 
It was urged that as no copy of the 
warrant was placed on a conspicuous 
place of the property and no proclamation 
was made by beat of drum, the delivery 
of symbolical possession in this manner 


was insufficient to disturb the possession 
of Mt. Khairan. It was maintained that 
by delivery of symbolical possession in 
this manner the plaintiff did not get a 
new period of limitation for the institu¬ 
tion of a suit, Eeference was made in 
this connexion to a Division Bench ruling 
of the Punjab Chief Court reported as 20 

P E 1917^ where it was held that : 

When the law lays down a definite procedure 
for the delivery of possession which is purely 
symbolical that procedure must be strictly fol¬ 
lowed and any omission therein must therefore be 
regarded as material. 

It was laid down by this Court in 118 
I C 391^ that : 

Where a party to a suit has symbolical posses¬ 
sion given against him by methods informal, the 
said symbolical possession does not interrupt his 
adverse possession, 

To the same effect is 55 I C 19 ^ 59 I C 
770'and A I R 1936 Lah 749.^ In the 
present case the plaintiff was entitled to 
actual possession as the land was in pos- 
session of the judgment-debtors. He was 
not only not given actual possession but 
the provisions with respect to symbolical 
possession were also not complied with. It 
has been held by a Full Bench of the 
Bombay High Court in 36 Bom 373® that 
symbolical possession given in circum- 
stances in which actual possession ought 
to have been given is a nullity and that 
symbolical possession was not actual pos. 
session nor was it equivalent to actual 
possession except where the Code ex¬ 
pressly or by implication provided that it 
should have that effect. Reliance was 
placed on behalf of the respondent on a 
Division Bench ruling of this Court 

reported as A I R 1935 Lah 612^ where it 
was held that : 

Symbolical possession is sufficient to dispossess a 
person, who is a party to the execution proceed¬ 
It was further held that : 

When a person is put in symbolical possession 
of property by an officer of the Court, the form in 
which execution is given is immaterial, and as 
between the parties to the proceedings, such 
formal possession is as effectual as a complete 










I 0 753=20 P R 1917=26 P L R lyi 7 

2. Harnam Singh v. Milkhi Ram. AIR 1929 
Lah 545=118 I 0 391. 

3. Jauhri Lai v. Peman, AIR 1920 Lah 473= 

55 I 0 19. 


4. Ram Chand v. Jana, AIR 1921 Lah 236=59 
10 770=43 PL R 1921. 
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7. Mt. Ram Kali v. Gowardhan Lai, AIR 1935 
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transfer of possession from one partj to another 
even though there may be some formal delect m 

efTooting the symbolical possession. 

This ruling in ray opinionis inapplicable 
to the facts of the present case. In the 

reported case the learned Judges pointed 

out carefully that only symbolical posses¬ 
sion could have been delivered as the land 
was in possession of the tenants. ^ It fol¬ 
lows therefore that all that this ruling 
lays down is that irregularities in giving 
formal possession are of no consequence 
provided the decree-holder is entitled only 
to formal possession as against the judg¬ 
ment-debtor. In the present case however 
the decree-holder was not entitled to formal 
possession only as against the judgment- 
debtors, but he was entitled to get actual 
or khas possession. A tenant was not in 
possession of the land on I8th March 
1923, but the land was in possession of the 
judgment-debtors. In these circumstances 

air 1935 Lab 612' is of no assistance to 
the respondent, and the observations con- 
tained in the Full Bench ruling of the 
Bombay High Court are fully applicable. 
The ruling of their Lordships of the Privy 
Council in 43 I C 268® merely lays down 
that symbolical possession is sufficient to 
dispossess a person who is a party to the 
execution proceedings. It does not lay 
down that symbolical possession is suffi- 
eient to dispossess a person who is a party 
to the execution proceedingsin cases where 
the decree-holder is nob entitled merely to 
symbolical possession but is entitled to 
actual possession. 

For the reasons given above I am ot 
;the opinion that the symbolical possession 
lobtained by the plaintiff on 18th March 
1923 did not interrupt the adverse pos- 
'session of Mt. Khairan. defendant. The 
.suit of the plaintiff was therefore barred 
by limitation. I accordingly accept this 
appeal, set aside the judgments and the 
decrees of the Courts below, and dismiss 
the plaintiff’s suit with costa throughout. 

S.C./d.s. Appeal allowed. 

8 Radha Krishna Chanderji v. Ram Bahadur. 

A I R 1917 P 0 197=4n I C 268 (P C). 
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Bhide, J. 

Mohammad Arif ^ others Petitioners. 
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Mohammad Ishaq and anoi/ier, Plain¬ 
tiffs and another, ad interim Receiver — 
Opposite Parties, 

Civil Revn. No. 102 of 1936, Decided on 
9th April 1936. 


Civil P. C. (1908), O. 41, R, 11—Judge must 

record judgment complying with require¬ 
ments of law — Remark, that there is ample 
material in trial Court’s order without any 
indication that he considered grounds of 
appeal and of his view, is not sufficient com¬ 
pliance with requirements of law. 

Indismissing an appeal under O.41,R.ll,0.P.0. 
a Judge should record a prcg?6t judgment, comply- 
iii<y wUh the requirements of law. It is nob suffi¬ 
cient if he simply remarks that there is ample 
material to support the order passed by the trial 
Court, and does not give any indication as to 
whether he has considered the grounds of appeal 
and what view he has taken : AIR 1931 All 
597 (P B) ; 37 Bovi 610 (P B); AIR 1926 
Rang 129 and A I /2 1926 Cal 992. Fall. 

ir o5t2 U 2J 

Ma7iohar Lai —for Petitioners. 

Sheikh Niaz Ali and Mohammad 
Amin — for Opposite Parties. 

Order.—The first point raised in this 
petition for revision is that the learned 
District Judge has acted with material irre¬ 
gularity in the exercise of his jurisdiction 
in not writing a judgment in appeal in ac¬ 
cordance with law. In support of this 
contention the learned counsel for the 
petitioner has cited 54 All 220, 37 Bom 
610,2 ^ I 1926 Rang 129=^ and AIR 
1926 Cal 992,* which show that even in 
dismissing an appeal under 0. 41, R. lit 
Civil P. C., it is obligatory on the Courb bo 
record a proper judgment complying with 
the requirements of law. In the present 
case, the learned District Judge has 
simply dismissed the appeal with the re¬ 
mark that there was ample material to 
support the order passed by the trial 
Court. The judgment does not give any 
indication as to whether the learned Die- 
trict Judge had considered the grounds of 
appeal and what view he took of them. 

This petition must, in the circumstances, 
be accepted. I set aside the order of the 
learned District Judge and remand the 
case to him for deciding the appeal after 
recording a proper judgment in accordance 
with law. No order as to costs. Parties 
to appear before the learned District 
Judge on 27bh April 1936. 

v.B.B./k.S. Revision allowed. 

1 Durca Thathera v. Narain Thathera, AIR 
1931 All 597=136 I C 274=54 All 220=1931 
ALJ 875(PB). 

• 2 Hanumanta Rukhmaji v. Annaji Hanumant, 

(1913) 37 Bom 610=20 I C 966=15 Bom L R 

765 (F B) 

3. Mg. Saw V. Ma Bwin Byu, AIR 1926 Rang 

129=95 I 0 881=4 Rang 66. 

4 Haridasi Devi v. Gadadar Roy, AIR 1926 
. Cal 992=96 I 0 136=43 C L J 499. 
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Addison and Abdul Rashid, JJ. 

BisJian Devi and others — 
Defendants — Appellants. 

V. 

Jagat Singh and others, Plaintiffs and 
another, Defendant—Respondents. 

Pirst Appeal No. 863 of 1935, Decided 
on 31st January 1936, from decree of Sub- 
Judge, First Class, Lyallpur, D/- 31st 
January 1935. 

(a) Will — Construction — Earlier clause 
giving absolute estate — Later clause of res* 
friction is invalid. 

-Where the earlier part of a will confers an 
absolute estate in favour of the testator’s wife, 
but the later clauses in it seem repugnant to that 
absolute estate created in her favour, the later 
clauses must be regarded as invalid, as they 
cannot cut down the estate : AIR 1935 P C 
187, Foil. [P 355 C 2] 

(b) Will — Interpretation — Intention of 
testator is to be gathered from words used*- 
Words can be explained by surrounding 

-circumstances. 

In interpreting a will, it is the duty of the 
Court to find out the intention of the testator. 
The intention is to be gathered from the language 
used by the testator but the meanings attached to 
•the words may be affected by surrounding cir¬ 
cumstances, and when this is the case, those cir¬ 
cumstances should be taken into consideration : 
AIR 1935 P C 187, Foil.', AIR 1930 P C 239 
-■and AIR 1929 P C 2U, BiHing-, AIR 1922 
P G 63, Expl. [P 355 C 2] 

(c) Deed—Pardanasbin lady—Deed should 
’be read out and must be understood in its 
mature and effect. 

In the case of a document executed by a 
.pardanashin woman, it is not sufficient to show 
that the document was read out to her; it must 
further be proved that she understood its nature 
and effect: AIR 1934 P C 208, Foil,; AIR 
1935 Cal 671, Rel. on. [P 358 C 1] 

(d) Compromise—Procedure in O. 23, R. 3, 
'Civil P. C., not followed *— Compromise 
recorded — Properly not included in suit 
included in compromise—Compromise is not 
•exempt from registration, 

Where while passing a decree on a compromise, 
'the Judge does not comply with the provisions of 
0. 23, R. 3, Civil P. C., and the compromise, so 
far as it concerns certain lands, was never ordered 
to be recorded in the suit, the portion of a com¬ 
promise does not become a part of the judicial 
proceedings and is not exempt from registration : 
AIR 1918 Mad 1331; AIR 1930 Lah 855 and 
:22 Mad 508 (P C), Disting.; AIR 1919 P C 79, 

Itel.on. [P 359 C 1; P 360 0 1] 

Mekr Ghand Mahajan, Eatan Led 
Ghawla and Shiv Gharan Das 
Goswami — for Appellants. 

Sangat Singh (Appellant) in person. 

J. N. Aggarwal and J. L. Kapur — for 
Respondents. 

-Jagat (Respondent) in person. 
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Abdul Rashid, J. — The following 
pedigree table will be helpful in under¬ 
standing the facts of this case : 

NIHAL SINGH 


Autar Singh Ishar Singh Jai Sarup Prem 
=Mt. Dhan =Mt. Singh Singh Singh 

Devi, Bishan Devi, | | (died 

(alive) (widow) Sundar Surjan heir* 

(defendant 1) Singh Singh, less) 

(died)= 

Mt. Naraini 
widow, (alive) 


Jogindar Hira Singh, Bir Singh, Jagat 

Singh, (plaintiff) (plaintiff) Singh, 

(defendant 4) (plaintiff). 

On 18th March 1899, the land in dis¬ 
pute, consisting of about 7 squares, was 
allotted to Ishar Singh as a sufaid poshi 
grant under Government Tenants (Punjab) 
Act, 1893. The proprietary dues in res- 
pect of this land were paid to Govern¬ 
ment by Ishar Singh on 8th September 
1905. Ishar Singh died on 6th October 
1905. The proprietary rights were ulti¬ 
mately granted to Mt. Bishan Devi, widow 
of Ishar Singh, on 6th November. On 
19th September 1905 Ishar Singh had 
made a will whereby he bequeathed the 
land in dispute in favour of his widow 
Mt. Bishan Devi. The probate of this 
will was granted to Mt. Bishan Devi by 
the District Judge, Peshawar, on 3rd 
November 1906. 

On 12th November 1906, Sundar Singh, 
father of the present plaintiffs, instituted 
a suit in the Court of the District Judge, 
Peshawar, for a declaration to the effect 
that Ishar Singh had no power to make 
a will and that the will was not binding 
on him. It was, however, stated in the 
plaint that the plaintiff was bringing the 
declaratory suit only with respect to 
32 kanals and one maria of land situate in 
the village Nathe (which was in the pos¬ 
session of the plaintiff), and that he would 
bring a separate suit for recovery of 
ornaments valued at Rs. 15,000 and other 
moveable property and lands situate in 
Lyallpur, which were in possession of 
Mt. Bishan Devi as well as the present 
plaintiffs and Jogindar Singh, and some 
other members of the family of the deceased 
were made defendants in that casd? Ojd 
Ist December, one Arjan Singh was ap¬ 
pointed as her general agent by Mt. Bishan 
Devi to carry on the litigation on her 
behalf. The general agent appointed 
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Jafiat Singh as a special agent to act for 
him. On 9th June 1907, a deed of com¬ 
promise was written at Rawalpindi and 
was sent to the Court of the District 
Judge, Peshawar, by means of a regis¬ 
tered letter. On 11th June, Jagat Singh 
made a statement in Court to the effect 
that Mt. Bishan Devi had signed the com- 
promise in his presence, but subsequently 
she had stated that she would accept the 
compromise only if Rs- 8,150 were paid to 
her at once and if Rs. 13,000 were invested 
in a bank. On the same day, the learned 
District Judge passed a decree in the 
following terms: 

It is ordered that a decree be and the same is 
hereby passed on the terms and under the condi¬ 
tions embodied in the deed of compromise dated 
9 th Judo 1907 as a whole, with this reservation 
that the sum of Rs. 8,150 shall be paid into Court 
within 15 days from today. In case of failure 
defendant I to be entitled to recover that amount 
by execution. 

On 7th February 1929, Mt. Bishan Devi 
made a gift of over 6 squares of land in 
favour of Sangab Singh, defendant 2, who 
was alleged to he an adopted son of Ishar 
Singh, and gifted about half a square of 
land to the Gurdwara situate in Chak. 
No. 3. The suit out of which the present 
appeal has arisen was instituted by the 
plaintiffs on 7th August 1933, for a decla- 
ration to the effect that the gift dated 7th 
February 1929 was null and void and 
ineffectual as against the reversionary 
rights of the plaintiffs. The principal 
allegations of the plaintiffs were that San. 
gat Singh, defendant 2, was not the adopted 
son of Ishar Singh or Mt. Bishan Devi, 
that the land in dispute was the property 
of the joint Hindu family consisting of 
Ishar Singh and their father Sundar Singh, 
that Mt Bishan Devi had only a life 
estate in the property in dispute and that 
she was not therefore entitled to make a 
gift of this land in order to deprive plain- 
tiffs of their reversionary rights. It was 
further pleaded that the compromise dated 
9th June 1907 was binding on Mt. Bishan 
Devi, and that by means of this compro¬ 
mise she had admitted that she held only 
a life estate in the property in dispute. 
As Jngindar Singh, the brother of the 
plaintiffs, had not joined them in bringing 
the suit, they had made him a defendant 
in the case. 

It was pleaded on behalf of defendants 1 
to 3, infet' aha, that the proprietary rights 
■with respect to the land in suit having 
been acquired by Mt. Bishan Devi, she 


was its absolute owner, that in any case 
Mt. Bishan Devi had acquired an absolute 
estate in the property in dispute under the 
will of Ishar Singh, that Sangat Singh had 
been validly adopted by Ishar Singh as a 
son, that the compromise dated 9bh June 
1907 was nob binding on the defendants, 
as it was brought about by coercion, undue 
influence and fraud, that the compromise 
was inadmissible in evidence for want of 
registration, and that Ishar Singh was- 
separate from his brothers and the pro- 
perby in dispute could be validly bequeathed 
by him to his widow. The trial Court 

has held that as Rs. 3,604 were paid by 

Ishar Singh in his lifetime to obtain pro- 
prietary rights in the land in dispute, the 
land must be regarded as the property of 
Ishar Singh, though in fact proprietary 
rights were granted after his death. It 
has been further held that Ishar Singh 
was not a member of a joint Hindu family 
with Sundar Singh, the father of the plain¬ 
tiffs, and that he could dispose of the land- 
in dispute by means of a will. The will 
of Ishar Singh, according to the trial 
Court, conferred an absolute estate on- 
Mt. Bishan Devi so far as the land in dis¬ 
pute was concerned which was the self, 
acquired property of Isbar Singh. As regards 
the compromise, the trial Court has held- 
that it did not require registration and 
was admissible in evidence, that it was- 
signed by Mt. Bishan Devi of her own- 
free will after fully understanding its con. 
tents. The suit of the plaintiffs was. there¬ 
fore, decreed mainly on the ground that 
by means of the compromise dated 9th 
June 1907, Mt. Bishan Devi had consented 
to take a life estate in the property in 
dispute. Against this decision defendants 1 
to 3 have preferred an appeal to this 
Court. 

In appeal, only three questions were 
agitated before us, namely (l) whether 
the will of Ishar Singh dated 19th Septem¬ 
ber 1905, conferred an absolute estate or 
merely a life estate on Mt. Bishan Devi, 
so far as the land in dispute is concerned? 
(2) Whether the compromise dated 9th 
June 1907 was brought about by coercion 
and undue influence, or whether Mt, Bishan 
Devi signed the deed of compromise after 
fully understanding its contents ? (3) Whe¬ 
ther the deed of compromise was compul¬ 
sorily registrable, and was inadmissible in 
evidence for want of registration? The 
will of Ishar Singh consists of 8 para¬ 
graphs. In para. 1 the testator gives the- 
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history o£ the family and states that his 
father left only one residential house situate 
in Eawalpindi City, and that he and his 
brother Sarup Singh acquired one house 
at Nowshera in equal shares. The testator 
further recites that in accordance with the 
provisions of the will of Sarup Singh, he 
had become ownerof three.fourthsshare of 
the house in Nowshera, but that the pro¬ 
perties in Mauza Nathe, Peshawar Dis- 
trict, and in the Lyallpur District were his 
self.acquired properties and that none of his 
brothers had any connexion with them. In 
para. 2 of the will, the testator states that 
his nephew Sundar Singh was inimical to 
him, that he was addicted to liquor and 
other vices and that therefore he totally 
disinherited Sundar Singh from his exclu¬ 
sive property and declared that Sundar 
Singh will have no connexion with the 
moveable or immoveable property belong¬ 
ing to him, nor would he be concerned 
with its management. In para. 4 of the 
will the testator stated that his wife Mt. 
Bishan Devi had rendered him great ser¬ 
vices throughout his lifetime and that he 
was making the will in her favour to the 
effect that she will be the exclusive owner 
(wahid malik) of the following properties 
after his death: (a) Entire cash including 
promissory notes for Ks. 13,000 and other 
items: (b) Liquor, charas, opium, etc., of 
all kinds; (o) lands situate in Nathe; 
(d) lands situate in Lyallpur; (e) three- 
fourth share in Nowshera property; and 
(f) all ornaments. In the same para¬ 
graph the testator dehnitely stated that 
Mt. Bishan Devi shall have all kinds of 
power to deal with the above mentioned 
property, that she shall be considered its 
full owner (pure pure taur par mahk). 
Para. 7 of the will however strikes a 
discordant note and is in the following 
terms: 

After the death of my wife Mt. Bishan Devi, 
whatever property remains shall be owued b' the 
sons of Sundar Singh. Sundar Smgh shall have 
no connexion or concern therewith. Besides, my 
wife Mt. Bishan Devi shall not be entitled o oell 
immoveable property. The sons of Sundar Singh 
shall also have no such right. 

The will concludes with para. 8 which 
is to the effect that the remaining move- 
able or immoveable property of the testa¬ 
tor shall be exclusively owned by his 
wife Mt. Bishan Devi. The main question 
for consideration, regarding the interpre¬ 
tation of the will is whether in view of 
the recital in para. 7 to the effect that 
Mt» Bishan Devi shall not be entitled to 


sell immoveable property, the will confers 
on Mt. Bishan Devi merely a life estate 
with respect to the property in dispute in 
the present litigation and other properties 
mentioned in para. 4, or whether the 
recitals in paras. 4 and 8 of the will have 
the effect of conferring an absolute estate 
on Mt. Bishan Devi with respect to these 
properties. It was held by their Lordships 
of the Privy Council in 37 P L R 666^ 
that where the earlier part of a will con¬ 
ferred an absolute estate in favour of the 
testator’s wife, but the later clauses in it 
seemed repugnant to the absolute estate! 
created in her favour, the later clauses 
must be regarded as invalid as they could 
not cut down the estate. It was observed 
in this ruling that in interpreting a will 
it is the duty of the Court to find out the 
intention of the testator. The intention 
is to be gathered from the language used 
by the testator, but the meanings attached 
to the words may be affected by sur¬ 
rounding circumstances, and when this is 
the case, those circumstances should be 
taken into consideration. In the will it| 
is mentioned three times that Mt. Bishan 
Devi would be the exclusive owner (wahid 
malik) of the properties mentioned in 
para. 4. It is also stated that Sundar 
Singh was addicted to different vices and 
that he would have no concern with the 
property of the testator. It must also be 
remembered that if the testator did not 
wish to confer an absolute estate on his 
widow, there was absolutely no necessity 
to make a will, as under the law govern¬ 
ing the parties the widow would be 
entitled to a life estate even in the absence 
of a will. Para. 7 of the will on which 
reliance is placed on behalf of the plain¬ 
tiffs is also not entirely unambiguous. It 
states that after the death of Mt. Bishan 
Devi whatever property remains shall be 
owned by the sons of Sundar Singh. This 
implies that it would be open to Mt. 
Bishan Devi to alienate property be¬ 
queathed to her during her lifetime. 
Moreover para. 7, which purports to res¬ 
trict the power of Mt. Bishan Devi 
regarding alienation of immoveable pro¬ 
perty is followed by para. 8 which states 
that the rest of the moveable or immove¬ 
able property of the testator shall be 
exclusively owned by his wife Mt. Bishan 
Devi. The earlier part of the wilt and its 

1. Ramehbwar Baksh Singh v. Balraj Kaur, 

A I B 1935 P 0 187=157 I C 888=37 P L B 
666 (P 0). 
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concluding part undoubtedly confer an should be heirs (waris). The wm con- 
absolute estate in favour of the testa- tamed no gift over upon the death of the 
tor’s wife and as there are no circum- widows. It was held that the intention 
stances which may show in an unequivocal of the testator was to confer upon each 
manner that only a limited estate was of his two widows and his daughter.in. 
conferred on Mt. Bishan Devi, the earlier law full proprietary rights m a one-third 
part of the will must be given effect to in share in the residue of his estate. _ 
Lcordance with the observations of their There is also another way of looking at 
Lordships of the Privy Council referred to the matter. The will shows that the 
above It was held in 2 Lab 175^ that a testator possessed one ancestral house in 
will by a Hindu in favour of a female Rawalpindi City. That house is not re 
must be interpreted in the same way as ferred to in para. 4 of the will, which 
if it was in favour of a male and that the makes Mt. Bishan Devi the exclusive 
use of the word "malik” implies absolute owner (wahid malik) of the five properties 
ownership unless there is anything in the mentioned in that paragraph. It may, 
context or surrounding circumstances to therefore, be that para. 7 merely refers to 
qualify such meaning- Reliance was placed the ancestral property of the testator and 
on behalf of the respondents on A I R it is with respect to that property only 
1929 P C 214.^ 1 Pat 305* and 11 Lah that he intended to restrict Mt. Bishan 
645.^ The first of these rulings is not Devi’s power of alienation. This interpre. 
applicable to the facts of the present case tation receives some support from the fact 
as the will in that case definitely con- that para. 8 is to the effect that the rest 
tained a prohibition against partition by of the moveable or immoveable property 
the daughters to whom the property was of the testator shall be exclusively owned 
bequeathed. This together with the pro- by his wife Mt. Bishan Devi. _ Even if it 
vision for the benefit of their sons was be held that para. 7 of the will is repug- 
held to indicate that the whole scheme nant to the absolute estate created in 
of the will was that the property should favour of Mt. Bishan Devi by para. 4, the 
remain intact after the death of the earlier part of the will must be given 
daughters for the benefit of their sons, as effect to and the later clause must be held 
the heirs of the testator. In 1 Pat 305* to be invalid, as it could not cut down the 
their Lordships of the Privy Council laid absolute estate. I am, therefore, of the 
down that the term “malik", when used in opinion that the trial Court^ was right in 
a will or other document, as descriptive of holding that Mt. Bishan Devi became an 
the position which a devisee or donee is absolute owner of the property in dispute 
intended to hold, means an owner possessed under the will of Ishar Singh, 
of full proprietary rights including full As regards the compromise, the case of 
rights of alienation unless there is some- Mt. Bishan Devi is that she was a 
thing in the context or surrounding cir- pardanashin woman and that her signa. 
cumstances to indicate that full proprietary tures were secured on a blank piece of 
rights were not intended to be conferred, paper by means of undue influence and 
This ruling does not in any way lay down coercion and that the terms of the oom- 
a different proposition of law from that promise were not explained or read over 
enunciated in 37 P L R 666^ alluded to to her at any time. Mt. Bishan Devi 
above. In the case reported in 11 Lah appeared as a witness and stated that in 
645,® a Hindu testator, after devising a June 1907 the marriage of Nidhan Singh, 
houU to his daughter for her life, provided her sister’s son, was to be perforined. 
that the property should be divided into Sunder Singh, the father of the plaintiffs, 
three shares and that his two widows and asked every member of the baradri to 
the widow of his son, who was childless, bring pressure to bear upon her to oom- 
--- - - “ promise the case that had been brought 

2. Mohan Lai V Iranian Das, A IE 1921 Lah 

11=601 0 619=2 J-iah 175. . . . t -i t-n i_ mi. t 

3. Jovdurga Dasi v. Saroj Ranjan Sinha, A IR D'stnct Judge of Peshawar. The families 

1929 P C 214 = 120 10 63. of Malaks and those of Bhagat Naram 

4. Sasiman Choudharam v. Shib Narayan Das, Sardar Narain Singh and Sardar 


Choudhury, AIR 1922 P 0 63=66 I 0 193 
=49 I A 25=1 Pat 305 (P 0). 

5, Shalig Ram v. Ohiranjit Lai, AIR 1930 P C 
239=128 1 0 265=57 I A 282=11 Lah 645 

(P 0). 


Thakar Singh began to put pressure upon 
her, saying that they would not join the 
marriage ceremony unless she compro¬ 
mised with Sundar Singh, Malak Ghhab- 
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ber Singh went to her house on the day 
on which the kangna’ ceremony of Nidhan 
Singh was to be performed and sweets 
had to bo distributed to the brotherhood. 
Malak Chhabber Singh stopped the dis¬ 
tribution of the sweets (bhaji) and said 
that the brotherhood would not accept it. 
Thereafter Bhagat Sain Das approached 
her and told her that Bhagat Narain Das 
had sent for him and asked him to advise 
her to effect a compromise, otherwise they 
would not let the marriage take place. She 
did not, however, consent. Jagat Singh, 
her Mukhtar, brother of Nidhan Singh, 
then came and threatened her, saying 
that his brother's betrothal contract 
would be cancelled unless she consented to 
the compromise. He told her that his 
brother's wedding was more important 
than her case. As a result of these threats 
by the various members of the brother¬ 
hood, she was made to affix her signatures 
on a blank piece of paper, which was 
taken away by Jagat Singh. The case of 
the plaintiffs, on the other hand, is that 
Mt. Bishan Devi entered into this com¬ 
promise of her own free will, as it was in 
her interest. It was contended by Mr. 
Jagan Nath Aggarwal that the compro¬ 
mise was in the interests of the lady and 
that the legal advisers of Mt. Bishan Devi 
brought about the compromise, as they 
were afraid that it might be held by the 
Court at Peshawar that Ishar Singh was 
a member of the joint Hindu family con¬ 
sisting of himself and Sundar Singh, and 
that in that case Mt. Bishan Devi would 
have lost her life estate also and would 
merely have been granted maintenance at 
a reasonable rate. 

The plaint of the case instituted by 
Sunder Singh in 1907 shows that the 
cause of action in that suit was the alleged 
invalidity of the will of Ishar Singh, on 
the ground that he was the member of a 
joint Hindu family and could not, there¬ 
fore, make a will in favour of his wife. 
The property sued for, however, was only 
32 kanals of land situate at village Nathe 
in the Peshawar District. The Lyallpur 
squares, the ornaments valued at Eupees 
15,000 and Es. 13,000 deposited by Ishar 
Singh with the Government by way of 
security, did not form the subject matter 
of that suit. It is perfectly clear, there¬ 
fore, that in view of the provisions of 
0. 2. E. 2, Civil P. C., Sundar Singh could 
not institute another suit for recovery of 
these properties at a subsequent time. 


By omitting to include these properties in 
his previous suit he had lost all rights in 
these properties. A mere note at the end 
of the plaint, that a separate suit would 
be instituted for recovery of these pro- 
parties, could not be of any avail. Mt. 
Bishan Devi on 9th June was, therefore, 
in a very strong position in so far as 
Sundar Singh could no longer deprive her 
of the seven squares of land which form 
the subject matter of the present suit, as 
well as jewellery worth Es. 15,000 and 
the sum of Es. 13,000 deposited by her 
husband with the Government, by way of 
security. By means of the compromise 
Mt. Bishan Devi relinquished her claim 
to Es. 13,000 in favour of the present 
plaintiffs and defendant 4. She further 
agreed that she will keep the squares of 
land in Lyallpur only for her life and 
thereafter these squares shall be owned by 
Sundar Singh and his male descendants. 
In lieu of this she was to receive Es. 8,150. 
The compromise was thus utterly one¬ 
sided, and the advantage secured to Mt. 
Bishan Devi was purely illusory, as Eupees 
8,150 was obviously to be paid to her out 
of the Es. 13,000 lying as security with 
the Government. It is amply established 
on the present record that Mt. Bishan 
Devi was a pardanashin lady in the 
year 1907. It was therefore incumbent on 
the plaintiffs to establish that Mt. Bishan 
Devi signed the deed of compromise after » 
fully understanding its contents and import. 

It was held in A I E 1935 Cal 671® 

that in the case of a transaction by a 
pardanashin lady, the disposition made 
must be substantially understood and must 
really be the mental act, as the execution 
is the physical act, of the person who 
makes it. The parties relying on it must 
satisfy the Court that the deed has been 
explained to and understood by the party 
thus under disability, under circumstances 
which establish adoption of it with full 
knowledge and comprehension. Mere exe¬ 
cution by such a person, although unac¬ 
companied by duress, protest or obvious 
signs of misunderstanding or want of com¬ 
prehension, is in itself no real proof of the 
true understanding mind in the executrix. 

It was laid down by their Lordships of 
the Privy Council in A I E 1 934 P 0 208^ 

6. Benoy Krishna Sadhu Khan v. Panohanan 

Sadhu Khan, AIR 1935 Oal 671=159 I 0 

133=40 OWN 45=62 C L J 99. 

7. Kalyan Mai v. Ahmad Uddin Khan. A I R 

1934 P 0 208=1511 0 45 ^P 0). 
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that in the case of a document executed 
by a pardanashiu woman, it is not 
sufficient to show that the document was 
read out to her; it must further be proved 
that she understood its nature and effect. 
In the present case, there is not a tittle of 
evidence on the record showing that it 
was present to the mind of Mt. Bishan 
Devi, at the time she is alleged to 
have signed the compromise, that the 
land in dispute did not form the subject 
matter of the suit pending in Peshawar, 
and that by means of that suit she 
could not be deprived of it. The cir¬ 
cumstances, therefore, point strongly to 
the fact that she was never made to 
understand the effect of the compromise. 
(His Lordship after considering the evi¬ 
dence regarding the compromise proceeded.) 
After a careful consideration of the 
evidence alluded to above and the circum- 
stances bearing on the point, I am of the 
opinion that it has not been established 
that the deed of compromise was ever read 
out to Mt. Bishan Devi or that she signed 
it after fully understanding its meaning 
cr offecfc. 

It was contended by the learned coun. 
sel for the respondents that Mt. Bishen 
Devi had received a sum of Es. 7,535 out 
of Es. 8,150 which she was entitled to 
receive under the terms of the compro¬ 
mise, and that the compromise had there- 
' fore been acted upon by the parties. The 
application filed on behalf of Mt. Bishan 
Devi through Jagat Singh in the Court of 
the District Judge, shows that Mt. Bishan 
Devi prayed that a sum of Es. 7,535, lying 
in the Government treasury on account of 
security deposited by her husband, may 
not be given to Sundar Singh but may be 
paid over to her. This sum was ultimately 
received by Jagat Singh on behalf of 
Mt. Bishan Devi on 15th July 1907. Mt. 
Bishan Devi, according to the terms of the 
will was entitled to the return of the 
security deposited by her husband Ishar 
Singh in the Government treasury. The 
•realization of this security, therefore, does 
-cot show that Mt. Bishan Devi had volun¬ 
tarily entered into the compromise dated 
9th June 1907. I would accordingly hold 
that the compromise dated 9th June 1907 
was invalid and not binding on Mt. Bishan 
Devi or the other defendants. 

In view of the findings given above it is 
unnecessary to give a considered opinion 
on the question whether the compromise 
is inadmissible in evidence for want of 


1987 

registration. As however this point has 
been argued at some length, I proceed to 
deal with it. It has already been stated 
in the earlier part of this judgment that 
the lands at Lyallpur, which form the 
subject matter of the present litigation, 
were not included in the suit brought by 
the father of the plaintiffs in 1907, in the 
Court of the District Judge of Peshawar 
challenging the validity of the will of 
Ishar Singh. The compromise, however, 
dealt with the Lyallpur lands as well. It 
was, therefore, incumbent on the District 
Judge of Peshawar to proceed in accor. 
dance with the provisions of 0. 23, R. 3, 
Civil P. C., which runs in the following 
terms : 

»-^'here it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintifi in res¬ 
pect of the whole or any part of the subject matter 
of the suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded and 
shall pass a decree in accordance therevrith so fat 
as it relates to the suit. 

The judgment of the learned District 
Judge ordering the compromise to be 
recorded has not been placed on the record 
of the present case by the respondents. 
The decree passed by the learned District 
Judge, however, shows that he was under 
the impression that the whole of the pro- 
perty dealt with by the compromise had 
been included in the suit pending in his 
Court. He, therefore, merely passed an 
order in the following terms : 

It is ordered that a decree bo and the same is 
hereby passed on the terms and under the condi¬ 
tions embodied in the deed of compromise dated 
9th June 1907 as a whole, with this reservation: 
that the sum of Rs. 8,150 shall be paid into Court 
within 15 days from today. 

If the learned District Judge was, how¬ 
ever, aware of the fact that the compro. 
mise dealt with property other than that 
included in the suit, he should have passed 
a decree in accordance with the compro- 
mise only in so far as it related to the 
suit. The method adopted by the learned 
District Judge was, therefore, clearly 
wrong. Reference may be made in this 
connexion to a passage in the judgment 
of their Lordships of the Privy Council in 
47 Cal 485,® which runs as follows : 

In the first place, it is plain that the agreement 
or compromise, in whole and not in part, is to be 
recorded, and the decree is then to confine its 
operation to so much of the subjoot matter of the 

8. Hemanta Kumari Debi v. Midnapur Zamin- 
dary Co.. AIR 1919 P C 79=53 I 0 534=46 
I A 240=47 Cal 485 (P C). 
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■fluiti as is dealb with by the agreement. Their 
Lordships are not aware of the exact system by 
which documents are recorded in the Courts in 
India, but a perfectly proper and effective method 
of carrying out the terms of this section would be 
for the decree to recite the whole of the agreement 
and then to conclude with an order relative to 
that part that was the subject of the suit, or it 
could introduce the agreement in a schedule to 
the decree; but in either case, although the opera¬ 
tive part of the decree would be properly confined 
* to the actual subject matter of the then existing 
litigation, the decree taken as a whole would 
include the agreement. 

Turning now to the Registration Act of 1903, 
and considering the meaning of the word “decree” 
in 8. 17 (2) (vi), this must be read in connexion 
with the purpose of the statute, which is to pro¬ 
vide a method of public registration of documents, 
and there is therefore no reason why a limit 
should be imposed upon the meaning of the word 
50 as to confine it to the operative portion only of 
the decree. 

It is clear that the procedure indicated 
by their Lordships was not followed in the 
present case and no conscious act of 
ordering the compromise to be recorded 
was performed by the District Judge of 
Peshawar, Had the learned District Judge 
followed the procedure laid down in 0. 23, 
R. 3, Civil P. C., the respondents would 
have been able to utilize the deed of com¬ 
promise in evidence in the present suit 
without having it registered. Such of its 
terms relating to the property then in suit 
as had been embodied in the decree would 
■have been binding upon the parties as 
res judicata, and the order of the Court 
sncorporating the other terms contained in 
the compromise would have been judicial 
evidence available to the respondents. In 
■view of the observations of their Lordships 
of the Privy Council and of a Division 
Bench of this Court in 4 Lah 263®, I am 
of the opinion that it cannot be said that 
‘the decree passed by the learned District 
Judge of Peshawar embodied the whole of 
the compromise and thereby exempted it 
[from registration so far as the land in 
Jdispute is concerned, under S. 17 (2) (vi), 
lEegistration Act, as it stood before the 
amendment made in 1929. 

The learned counsel for the respondents 
ffelied on a ruling of their Lordships of the 
Privy Council reported as 26 I A 101.^® 
In that case however the compromise dealt 
only with the lands which formed the 
■subject matter of the suit thereby com- 
■ promised. T he compromise did not deal 

9, Ghulam Mustafa Khan v. Ghulam Nabi 
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10. Pranal Annee v. Lakshmi Annee. (1899) 22 
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with any property which was extraneous 
to that suit. Their Lordships therefore 
laid down that : 

The razinamah, in so far as it was submitted to 
and was acted upon judicially by the learned 
Judge, was in itself a step of judicial procedure not 
requiring registration; and any order pronounced 
in terms of it constituted res judicata, binding 
upon both the parties to this appeal, who gave 
their consent to it. 

The razinamah merely referred, by way 
of remark, to the lands which formed the 
suuject matter of dispute in subsequent 
litigation and the Judge was only asked to 
give effect to the compromise so far as it 
related to the land then in dispute before 
him. It is obvious that this ruling has no 
applicability to the facts of the present 
case as the compromise was held to be 
exempt from registration on the ground 
that all its terms were embodied in the 
order of the Court and a decree was passed 
in accordance with its terms. The learned 
counsel for the respondents also relied on 
a Division Bench ruling of this Court 
reported in A I R 1930 Lah 855^^ where 
it was observed that ; 

If a decree is passed in terms of the compromise 
and the compromise forms part of the judicial 
order made by the Court, the case is substantially 
governed by S. 17 (2) (vi) and the compromise 
can be exempted from the law of registration and 
that it is not necessary that the compromise 
should be bodily transcribed in the order of the 
Court or in the decree. 

It is not clear from the report whether 
the compromise in that case dealt with 
property which was not included in the 
suit thereby compromised. It was held by 
a Division Bench of the Madras High 
Court in 42 I C 223^^ that : 

_ If in passing a decree a Court takes into con¬ 
sideration the whole of a razinamah, and not 
merely in so far as it affects the property in suit, 
e.g., in order to determine whether the razinamah 
as a whole is beneficial to a minor, the whole 
razinamah must be taken to have been submitted 
to and acted judicially upon by the Court and 
becomes part and parcel of the decree, and is 
admissible in evidence without registration. 

This ruling is also noli of much assis- 
tanc 0 to the respondents as the decree 
passed by the District Judge dated 11th 
June 1907, does not show that he took the 
terms of the compromise into consideration 
at all or that he was even aware of the 
fact that the compromise dealt with pro- 
perty extraneous to the suit. It is not 

11. Mt. Jai Lagi v. Alliance Bank of Simla, AIR 
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12. Anya Putra Goundan v. Ebfciya Goundan. 
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615. 
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necessary to deal with several other rulings 
quoted by the learned counsel for the 
respondents as they have no direct bearing 
on the question of registration. After a 
,careful consideration of the entire matter 
1 1 have reached the conclusion that the 
idecree of the learned District Judge dated 
inh June 1907 does not comply with the 
provisions of 0. 23, R. 3, Civil P. C., and 
jthat the compromise dated 9th June so far 
as it concerns the Lyallpur lands, was 
never ordered to be recorded. This portion 
'of the compromise therefore did not 
become a part of the judicial proceedings 
and was not exempt from registration. 
For the reasons given above, I would 
accept this appeal, set aside the judgment 
and the decree of the trial Court and 
dismiss the plaintiffs’ suit. In view of all 
the circumstances, I would order the par. 
ties to hear their own coats throughout. 

Addison, J.—I agree. 

b.d./r.k. Appeal allowed. 
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Coldstream and Bhide, JJ. 

Eahmat Defendant—Appellant. 

V, 

Atta Mohavimad Khan and others, 
Plaintiffs and others, Defendants— 
Respondents. 

Second Appeal No. 68 of 1931, Decided 
on 27th March 1936, from decree of Dist. 
Judge, Hoshiarpur, D/- 10th November 
1930. 

(a) Civil P. C. (1908), O. 21, Rr. 58 and 63 
—Mortgage decree—Proceedings by way of 
attachment are not appropriate — Decree* 
holder, however, attaching property—Claims 
and objections under O. 21, R. 58 can be 
made—Suit lies under O. 21, R. 63 on dis* 
missal of objection. 

While proceedings by way of attachment are 
not appropriate to mortgage decrees, claims and 
objections to the attachment can be made under 
0. 21, R. 68, Civil P. 0., if the decree-holder 
applies for and obtains an order of attachment 
and the property is attached. On dismissal of his 
objection, the objector is entitled to bring a suit 
for declaration of his title under 0. 21, R. 63: 
AJR 1915 L B 136 {F B), Bel. on. [P 361 0 2] 

(b) Landlord and Tenant — Tenancy — 
Nature of—Tenancy alleged by landlords to 
be not transferable by custom—Burden of 
proving custom is on landlords. 

Where the question is as to whether a particular 
right of tenancy is transferable or not, the pre¬ 
sumption under the general law as laid down in 
Section 108 (j), T. P. Act (the general principles of 
which have been consistently followed by the 


Courts in the Punjab), is, that in the absence o£ 
contract or local usage to the contrary, the right is- 
alienable. Where, therefore, the landlords allege- 
that the tenancy is by custom not transferable 
the burden of proving the existence of such cus^ 
tom is on them. [P 362 0 ly 

(c) Landlord and Tenant—Building by ten¬ 
ant — Right of residence — Presumption — 
There is no presumption that right of resi* 
dence on city site is inalienable as in case of 
villages. 

There is no presumption that a right of resi¬ 
dence on a city site is inalienable such as arises in- 
the case of villages or small towns where the resi¬ 
dential sites belong to the agriculturists who own 
the revenue estates in which they are situate. 

[P 362 0 11 

(d) Custom (Punjab) —Mohalla Kbajuriaiv 
of Jullunder city —Custom prohibiting tenant: 
from mortgaging his permanent right of resi¬ 
dence does not exist. 

No custom to the e^ect, that when a tenant, 
mortgages permanent right of residence without- 
the landlord's permission, the right vanishes and> 
the landlord can evict the tenant or the mort¬ 
gagee in possession without paying the value of 
the tenant’s superstructure, exists in Mohalla- 
Khajurian of Jullunder city. [P 363 0 21 

Lala Badri Das—for Appellant. 

Abdul Eaye’—iot Respondents. 

Coldstream, J.—On 23rd May 184&, 
one Masita, a butcher, took on lease a. 
site, 10 marlas of Niai land, in Mohalla 
Khajurian of Jullundur city which belong, 
ed to Atta Mohammad and other Afghan 
proprietors of the Mohalla. The deed 
provided that Masita would build a shop 
on the site and pay Rs. 4 annually as rent 
and would occupy the shop as long as he- 
wished. If the landlords had the house 
vacated, Masita would be entitled to- 
recover the price of the materials from 
the landlords but if he left it of his own 
accord the landlords would have the right 
to take the materials. Masita sold the^ 
house built upon the site and his right to- 
occupy it to one Kamun for Rs. 70 and on 
10th December 1865, Kamun executed a 
deed in favour of the landlords agreeing to 
pay the ground rent. Kamun died leaving 
a widow and a daughter and on Ist June 
1901 his widow, Mt. Bharo, made a gift 
of the property to her daughter’s son 
Mohammad Ishak. The deed purported to 
convey the materials of the building on 
the site and the right of residence in it. 
Mohammad Ishak gifted part of the pro. 
perty to his sister and mortgaged the rest 
in favour of the Co-operative Credit 
Society of Jullundur city. The mortgagees- 
obtained a decree on the basis of their 
mortgage and proceeded to execute it by* 
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attaching the property mortgaged includ¬ 
ing the site. The property was ordered 
to be auctioned. On the landlord’s objec¬ 
tion the site was released from attachment 
but not the right of residence which with 
the superstructure was purchased on 11th 
January 1917 by Rahmat Ullah, the pres¬ 
ent appellant, for Ea. 3,100. 

On 29th July 1918 six of the fourteen 
proprietors of the Mohalla instituted a suit 
against the Co-operative Credit Society, 
Eahmat Ullah, the auction, purchaser (who 
was also the President of the Co-operative 
Credit Society) and the remaining land¬ 
lords who had not joined with the plain¬ 
tiffs, asking for a declaration that the 
right of residence was not liable to attach¬ 
ment and sale in execution of the decree 
against Mohammad Ishak because accord¬ 
ing to a local custom prevalent in Jullundur 
city Mohammad Ishak had no power to 
alienate it. The suit was decreed by the 
Subordinate Judge on 4th February 1920. 
Eahmat Ullah appealed. The District 
Judge remanded the case for decision of 
the questions whether a declaratory suit 
lay, whether the previous conduct of the 
plaintiffs showed that the tenancy was 
transferable, whether the sale though 
made by a competent Court could be can¬ 
celled and whether the defendant could be 
directed to remove the materials of the 
house he had purchased. The Junior 
Subordinate Judge who dealt with the case 
on remand held that a declaratory suit 
lay, that the tenancy was not transferable, 
that the sale could be set aside and that 
if the vendee was found entitled only to 
the materials and not to the site of the 
building, he ought to be ordered to remove 
his materials. The District Judge upheld 
the finding that a declaratory suit lay, but 
he accepted the appeal and set aside the 
decree on the ground that the plaintiffs 
could not impugn the sale under the decree 
against a third party. This decision was, 
however, reversed by the High Court, 
C. A. No, 778 of 1924!^ who held that this 
proposition was not sound and remanded 
the appeal to the District Judge for 
re-deoision on a consideration of the 
question whether, in view of the fact 
that a mortgage decree does not require 
attachment for its execution, a suit under 
0. 21, R. 63, Civil P. C., was competent. 
The decision of the District Judge was 

1. Ata Mahomed Khan v. Eahmatullah 

Reported i» AlE1929Lah 760=116 I 0 882 ! 


that a declaratory suit was maintainable 
and that under the custom prevailing in 
Jullundur City the tenancy or right of 
residence was not alienable. On these 
findings he dismissed the appeal, ordering 
Eahmat Ullah to remove the materials of 
the superstructure within six months. At 
the same time he granted a certificate 
under S. 41, Punjab Courts Act, permitting 

an appeal on the question of custom in¬ 
volved. 

Against this dismissal the auction- 
purchaser Rahmat Ullah has come to this 
Court on second appeal. It is contended 
on his behalf that a declaratory suit was 
not competent in the circumstances and 
that the decision of the lower Courts that 
by custom the right of residence of a 
tenant like Mohammad Ishak is inalienable 
is wrong. It is also contended that in any 
case the order for the removal of the 
superstructure could not be passed in a 
declaratory suit in which this relief had 
not been asked for. It is admitted that 
this last contention has force and that the 
appeal must in any case succeed to the 
extent that the order for the removal of 
the materials must be set aside. 

As regards the first contention, I have 
no doubt that it was open to the plaintiffs 
in this case to sue for a declaration under 
the provisions of 0. 21, R. 63, Civil P. C. 
The decree in execution of which the pro¬ 
perty was put to sale had not been drawn 
up in the form of a mortgage decree in 
accordance with Order 34, Civil P. C., bub 
as if it had been one in an ordinary money 
suit. It was not only the mortgaged super¬ 
structure which was attached bub also the 
site and the right of residence. Once there 
was an attachment under Order 21, the 
landlords clearly had a right to object, and 
when their objection in respect of the right 
of residence was rejected Rule 63 gave 
them the right to sue for a declaration to 
establish their title. As pointed out in thei 
Full Bench ruling of the Lower Burma 
Chief Court in 29 I C 941,^ while proceed, 
ings by way of attachment are not appro¬ 
priate^ to mortgage decrees, claims and! 
objections to the attachment can be made' 
under 0. 21. R. 58 of the Code if the 
decree-holder applies for and obtains an 
order of attachment and the property is 
attached. The appellant’s counsel had nob 
been able to cite any authority to the 
contrary. 
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I come DOW to the main question in the 
case, whether Mohammad Ishak's tenancy 
was or was not transferable. The deed in 
which the tenancy in favour of Masita 
was originally recorded has already been 
described. Its language is not perfectly 
clear but prima facie makes it apparent 
that the landlords could evict the tenant, 
that is to say, the tenancy was not strictly 
a permanent one. But from the judgment 
of the District Judge it appears that the 
permanent nature of the tenancy was 
admitted by the plaintiffs and the case has 
been fought on the presumptions that it 
was and that unless the plaintiffs could 
prove a special local custom enabling them 
to have the mortgage declared void as 
against them their suit must fail. It is 
possible that the plaintiffs adopted this 
attitude because they were not prepared 
to pay the value of the superstructure in 
accordance with the terms of the lease 
deed. But whether this is so or not, it is 
clear that in this case the plaintiffs could 
not succeed unless the custom pleaded was 
proved to govern the tenancy, for under 
the general law the presumption, in the 
absence of a contract or local usage to the 
contrary, would be that the right was 
alienable as laid down in S. 108 (j), T. P. 
Act, the general principles of which have 
consistently been followed by the Courts 
lof this Province. The onus of proving the 
existence of the custom was therefore 
rightly put upon the plaintiffs. The learned 
District Judge has based his decision in 
favour of the plaintiffs on the evidence 
that the “general custom in the Punjab is 
against the power of alienation”, an admis¬ 
sion by defendants' counsel that the power 
is nob possessed by the tenants in any 
other mohalla and on judgments deciding 
that such a tenancy is not transferable in 
the moballas Asarian, Rasta, Karar Khan, 
Said Kabir, Kot Achhi and Purana Kacheri, 
which moballas are not shown to be in 
any way different from the Khajurian 
Mohalla (referred to in the judgment as 
the Mandi Buchar Khana). 

There is no presumption that a right of 
•residence on a city site is inalienable, such 
as undoubtedly arises in the case of vil¬ 
lages or small towns where the residential 
sites belong to the agriculturists who own 
'the revenue estate in which they are 
situated. In the case of revenue estates 
the customary restriction on the right of 
alienation is ordinarily recorded in the 
original wajib-ul-arz which document itself 
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raises a presumption to rebut which cogent 
evidence is required. From the record of 
the appeal {Appeal No. 1898 of 1877^) 
decided by a Division Bench of the Chief 
Court on 27bh February 1879, it ap¬ 
pears that there was then in existence 
a wajib-ul-arz relating to Jullundur City. 
But no wajib-ul-arz applicable to Jul. 
lundur town or Mohalla Khajurian has 
been referred to before us and we are 
assured by counsel that none exists now. 
We must therefore proceed without any 
initial presumption based on prevailing 
custom in favour of the landlords whose 
suit cannot succeed unless they prove that 
the mortgage in this case was nob allowed 
by custom. In the Chief Court case just 
cited the defendant had, it appears, mort¬ 
gaged a house of which he was tenant 
situated on land in Kazi Mohalla belong¬ 
ing to the plaintiff and the plaintiff sued 
to have the alienation set aside and to be 
given possession of the house. The case 
came on appeal from a decision of the 
Additional Commissioner, Jullundur Divi¬ 
sion. The learned Judges ordered an 
enquiry to be made into the customary 
right of tenants in Jullundur remarking : 

As at present informed we have reason to believe 
that there are in the City of Jullundur a 
class of house occupiers who hold either their 
houses or the sites of their houses in subordina- 
tion to superior proprietors. They are locally 
known as raiyats in respect of the tenure of these 
houses and may be liable to pay rent in some 
form or other. 

An inquiry was made by the Tahsildar 
who in his report referred to the wajib- 
ul-arz as recording that hereditary tenants 
had the power to sell, mortgage or gift 
the property in their possession. This 
report was first dealt with by an Extra 
Assistant Commissioner who found that 
custom forbade the alienation by tenants 
of property belonging to their landlords 
and that in fact the house in dispute 
belonged to the landlords. The Addi¬ 
tional Commissioner decided that the 
plaintiff was owner only of the site and 
that under the custom prevailing, the 
tenant was bound to offer the house to 
the landlord of the site before mortgaging 
or selling it to anyone else and that as 
such offer had nob been made the plaintiff 
was entitled to have the sale or mortgage 
set aside. These findings were accepted 
by the Chief Court who passed a decree 
setting aside the mortgage. In Appeal 

3. Mohammad Shah v. Ghulam Mohiuddiiii 
Appeal No. 1898 of 1877. 
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No. 889 of 1884f decided by the Chief 
Court on 15th June 1885, the dispute was 
of a similar nature, the tenant having 
mortgaged his house for Es. 30 and the 
plaintiffs having sought to set the mort¬ 
gage aside on payment of a reasonable 
sum—the stated amount of Es. 30—being 
alleged to be fictitious. The house was in 
Mohalla Kabir. The suit was decreed and 
the decree upheld on first appeal. The 
Chief Court found the decision justified by 
the evidence and referred to the case last 
described and also to another case, Ghulam 
Mohammad v. Kutba and Imara.ud.Din, 
decided on 9th September 1874 (which 
dealt with a case from Mohalla Sayad 
Kabir). 

Another judgment of the Chief Court 
dealing with tenancy rights in Jullundur 
City is 75 P K 1697.° That was a case of 
a tenancy in Mohalla Ansarian. The 
tenant had mortgaged his house by a deed 
expressly recognizing the plaintiffs’ title 
in the site and after his death the pro- 
prietors of the site sued to have tho mort¬ 
gage set aside. They obtained a decree for 
possession against the mortgagee and the 
nephews of the dead tenant and the decree 
was confirmed in appeal. A second appeal 
was dismissed by Chatterjee and 
Clark, JJ., so far as the question of the 
right to alienate was concerned, and. a 
decree was given for possession, contin- 
gent on the plaintiffs paying Es. 94-8-6 to 
Bug for the value of his materials. In 
his judgment Chatterjee, J. said: 

The custom set up by the plaintifis is akin to 
that which ordinarily prevails in respect of non- 
proprietary residents in villages or villages which 
have expanded into towns. There is therefore an 
initial element of probability in favour of the 
plaintiffs' contention and it is to be seen whether 
there is sufficient evidence to support it. The 
defendant s would require much stronger evi¬ 
dence to establish it. 

After remarking that the mere fact that 
other alienations had taken place did not 
tell against the landlords, and expressing 
approval of the principle laid down in 119 
P R and 124 P E 1888/ the judg. 
ment referred to a number of rulings 
supporting the custom alleged by the 
plaintiff, noting that Sotidhi v. Hidayat 
Ullah^ was the most valuable in this res- 
pect, and tha t other cases throwing light 

4. Sondhi v. Hidayat Ullah, Appeal No. 889 of 

1884« 

5. Bug V. Asad Ali, (1897) 75 P E 1897. 

6. Aman Singh v. Kalla, (1884) 119 P R 1884. 

7. Teja Singh v. Mahomad Khan, (1888) 124 

P R 1888. 
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on the custom prevailing in other mohallas 
of the city more or less supported it. It 
proceeded to state : 

The consequences of such an alienation are also 
well established by tho above cases, and parti¬ 
cularly tho Chief Court one, and are supported by 
the analogy of non-proprietary residents on 
village sites alienating their houses and parting 
with their possession to strangers. 

I come now to the documents relied 
upon by the respondents, noting that 
counsel before us have not attached impor¬ 
tance to the oral evidence except in so far 
as it relates to the transactions to which 
the documents refer. (His Lordship then 
discussed the documentary evidence and 
proceeded.) The Judicial instances are, iu' 
my opinion, clearly insufficient to discharge 
tho onus which lay upon the plaintiffs to 
prove the existence in mohalla Kbajurian 
of the particular custom pleaded, namelyt 
when a tenant mortgages a permanent, 
right of residence without the landlord's 
permission the right vanishes and the 
landlord can evict the tenant or the mort-; 
gagee in possession without paying the, 
value of the tenant’s superstructure. Nor 
does this evidence support the admission 
of the defendants’ counsel, noted by the 
learned District Judge, regarding the 
existence of the custom in other Mohallas, 
the instances from the other mohallas not 
being directly to the point. The case 
decided in Appeal No. 1898 of 1877^ 
relates to another mohalla and the deci¬ 
sion was apparently not consistent with 
the entry in the wajib-ul-arz applicable to 
tbe site in dispute. We do not know what 
order was made regarding the superstruc¬ 
ture. Although the Chief Court’s judg¬ 
ment does refer to the custom found proved 
as one prevailing in Jullundur City I note 
that in his report forwarding the local 
officer’s report on the question of custom 
the learned ^ Additional Commissioner 
referred to the "custom prevailing in certain 
Mohallas of the city” and to cases decided 
about sites in Ahli Hardialpura and 
Jatpura Mohallas. But he excluded from 
consideration instances from the Bastis 
adjoining Jullundur. Some of the Bastis 
are admittedly now mohallas. 

Nor did the dispute in Appeal No. 889 of 
1884* relate to mohalla Khajurian, In that 
case the mortgagee was awarded compen¬ 
sation. Compensation was also decreed in 
75 P E 1897,^ the site concerned being in 
Mohalla Ansarian. The judgment, as 
already made clear, proceeded largely on 
the assumption that the custom prevailing 
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in agricultural village sites was relevant 
evidence in the case. But this is not in 
accordance with the present view. Here 
too the defendant was compensated by 
payment of the value of the materials of 
his house. Of the instances sought to be 
proved by the documents, Nos. 1, 3 and 8 
are not of use to us, for the vendee had in 
these cases denied the existence of the 
tenancy. Case No. 2 related to a site in 
a Basti and Case No. 4 came from Mohalla 
Kot Achhi described as "near” the city of 
Jullundur. Case No. 5 is not to the point 
and the decisions in Cases Nos. 6, 7 and 10 
were based on contracts creating the leases. 
No. 9 is the same case as Civil Appeal 
No. 889 of 1884'^ and in No. 11 the plain- 
tift'-landlords were found to be owners of 
the houses in the tenants’ possession and 
evicted tenants were awarded compensa¬ 
tion. As the plaintiffs have failed to dis¬ 
charge the onus placed upon them it is not 
necessary to discuss the evidence relied on 
by the defendants. I would accept the 
appeal and dismiss the suit with costs 
throughout. 

Bhide, J.— I agree with the conclusions 
reached by my learned brother, Cold¬ 
stream, J. So far as the question of the 
alleged custom is concerned, the first 
point of importance to be noticed in this 
case is that the contract of tenancy was 
reduced to writing. The contract speci¬ 
fically recites that if the landlord evicted 
the tenant he would compensate him for 
the building which was to be erected by 
the tenant, but that if the latter aban¬ 
doned the house of his own accord, the 
landlord would be entitled to take the 
materials. The lease mentions no restric¬ 
tions on the right of transfer of the 
tenancy, either customary or otherwise. 
If there were any restriction on the power 
of transfer one would have expected to 
find it in the document itself; but there is 
no mention of it therein. Under S. 108 (j), 
T. P. Act, the principles of which are held 
to be generally applicable in this province, 
no restriction of the right of transfer 
exists in the case of a lease, in the absence 
of any contract or local usage to the 
contrary. Therefore the only question 
which requires decision is whether any 
local usage to the contrary governing this 
lease has been proved. The house in 
question is situated in Jullundur City and 
consequently there is no initial presump¬ 
tion in favour of the custom alleged as 
there is in the case of houses occupied by 
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non.proprietors in villages. Such a pre. 
sumption is not raised even in the case of 
villages which have definitely grown into 
Qasbas or towns where the original bond 
of the village community generally dis¬ 
appears : vide para. 236 of Rattigan’s. 
Digest of Customary Law and Excep. I 
thereto. The onus, therefore, clearly lay 
on the plaintiffs to prove the alleged 
custom. The oral evidence produced by 
the parties was of little value. So far as 
the documentary evidence is concerned, my 
learned brother has discussed all the- 
instances relied on and pointed out that 
they are distinguishable for one reason or 
another and do not support the custom 
alleged. 

As regards decided cases, no case decided 
by this Court has been cited. The only 
reported case decided by the Punjab Chief 
Court which was cited on the question 
was 75 P R 1897.® This purports to follow 
G. A. No. 889 of 1884,^ and the latter in its- 
turn follows G. A, No.1898 of 1877? We- 
sent for the records of the last two cases to 
satisfy ourselves of the relevancy of these 
decisions for the purposes of the present 
case. The earliest of these cases, viz: G. 

No. 1898 of 1877? seems to be the moat 
important. In that case an inquiry was- 
made as regards restrictions on the powers 
of alienation of tenants in Jullundur City, 
who held under superior proprietors and 
were locally known as "ryots”. The Tah- 
sildar, who made the inquiry referred to 
para. 15 of the wajib-ul-arz which recited 
that : 

All the residents in possession and o\vneis in 
this town are owners of the quantities (areas) held 
and owned b; them respectively according to the 
custom prevailing in towns; none has anything to 
do with or can interfere with the land held and 
owned by any other; everyone of whatever castehe 
be, who holds any place as hereditary tenant or 
purchaser, has a power of selling, mortgaging or 
making gift of property held and owned by him. 

It would thus appear that the oldest 
document recording the rights of residents 
in Jullundur City of which we have any 
information is opposed to the custom 
relied upon by the plaintiffs. The Tahsil- 
dar found that the plaintiff in that case- 
had failed to prove that he was the pro¬ 
prietor and that it was also not proved 
that there was any restriction on the 
power to sell or mortgage. Diwan Ram 
Nath, E. A. C., through whom the Tahsil- 
dar’s report was sent, however, held that 
the plaintiff was a proprietor in the- 
Mohalla and that he was owner of both 
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the site and the house in dispute in that 
case. As regards the custom, he stated 
that reliable witnesses gave the opinion 
that there is a custom that if the mate¬ 
rials belong to a proprietor, the ryot can¬ 
not transfer them”. One of the points on 
which inquiry had been ordered was whe¬ 
ther the defendant in that case was a 
ryot”. The evidence on this point was 
to the effect that the defendant was only 
liable^ to pay petty customary dues on the 
occasion of marriages, etc. The Additional 
Commissioner, Jullundur, who reported to 
the Chief Court on the matter dealt first 
with the main question, viz., whether the 
defendant was a "ryot” of the plaintiff. 
As to this he remarked that the Tahsildar 
had laid stress on the absence of docu¬ 
mentary evidence, but he was of opinion 
that such evidence was not likely to be 
available in the case of these tenants who 
were holding as "ryots”. As regards Cl. 15 
of the wajib-ul.arz referred to above, he 
found from the evidence that in the Kazi 
Mohalla.at any rate, 

possession did not necessarily indicate ownership, 
and mare possession without ownership did not 
confer the power of disposing of the property. 

He further found that there was no 
doubt that the plaintiff was one of the 
class to which Kazi Mohalla originally 
belonged and that members of that class 
were still landlords of many houses in 
Mohalla, though in some cases residents 
had acquired a full proprietary title by 
purchase or otherwise. The Additional 
Commissioner also found that the plaintiff 
was only the owner of the site and not of 
the house, and that the defendant was 
liable to pay certain customary dues on 
the occasion of marriages, etc. As regards 
the question of alienation, he found that 
where the materials of the house belonged 
to the tenant, the proprietor was entitled 
to the first offer and could prevent a sale 
or mortgage of the house unless he had 
fiuch offer. If the tenant sold or mort¬ 
gaged without making such offer, the sale 
or mortgage could be set aside, but the 
tenant could not be ejected so long as he 
paid the customary dues. It was also found 
that customary dues in the Kazi Mohalla 
were^ five takkas” and a lump of "gur”on 
the birth of a son andRs. 1-4-0 on the birth 
of a daughter. The learned Judges of the 
Chief Court concurred in the findings of 
the Additional Commissioner and held that: 

As no offer of the mortgage in the present case 
was made by the defendant to the plaintiff, a 


decree should be passed in favour of the plaintiff 
setting aside the mortgage. 

I have set forth at length the facts and 
the findings in the above case, because it 
seems to be the basis of the subsequent 
decisions. It will appear therefrom that 
the present case is clearly distinguishable. 
In the first place, the tenant in the pre- 
sent case is not one paying customary 
dues as in that case. Secondly, the cus¬ 
tom found in that case was that the 
proprietor was entitled to a first offer 
of the sale or mortgage and it was only if 
he did not get such an offer that he was 
entitled to have the sale or mortgage can¬ 
celled. In the present case no such custom 
appears to have been alleged. Lastly, Cl. 15 
of the wajib-ul.arz referred to in the 
report of the Tahsildar appears to be 
clearly against the custom relied upon by 
the plaintiff. The case, Appeal No. 1898 
of 1877,^ appears to have been really 
decided on the particular facts relating to 
Mohalla Kazi. The next case, C. A, No. 889 
of 1884^, is similarly distinguishable. The 
tenant Imam Din in that case also merely 
paid some customary dues. The plaintiffs 
sued for possession of the mortgaged house 
on payment of a reasonable sum alleging 
that the sum stated in the deed of mort¬ 
gage was fictitious. This also seems to be 
an assertion of a right of pre-emption and 
nothing more. It is not clear in what 
Mohalla the house in dispute in that case 
was situated. The learned Judges of the 
Chief Court, in setting aside the mortgage, 
followed Appeal No. 1898 of 1877^ and 
another decision by the Deputy Commis- 
sioner, Jullundur, relating to Mohalla 
Sayyed Kabir. The learned Judges did 
not allow compensation for the value of 
his house to the mortgagee, but this was 
apparently contrary to the claim set up 
by the plaintiff and no reasons are given 
for disallowing compensation, when plain¬ 
tiff had offered to pay it. 

The last case decided by the Chief Court 
which was the one relied on by the 
learned counsel for plaintiffs was 75 P R 
1897.® This purports to follow C. A, 
No. 889 of 1884f‘ but as pointed above 
that case follows Appeal No. 1898 of 
1877, etc., and it is only in the latter 
case that any exhaustive enquiry was 
made. In 75 P R 1897® it was remarked 
that the custom which obtains in villages 
rendered^ it probable that such a custom 
prevails in Jullundur City. But any such 
presumption seems to be unjustifiable in 
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view of Cl. 15 of the wajib-ul.arz referred 
to in the report of the Tahsildarin Appeal 
No. 189S of 1877'^ as shown above. There 
is no warrant in the enquiry made in that 
case for the assumption that the custom 
found in Mohalla Kazi prevailed generally 
in .Tullundur City. In fact the Additional 
Commissioner speciBcally confined his 
finding to Mohalla Kazi and the learned 
Judges of the Chief Court concurred in his 
findings. In 75 P R 1897^ the exact 
nature of the tenancy is not described, but 
it was very old and was presumably a 
customary one of the same type as inC. A. 
No. 889 of 1884* on which the learned 
Judges of the Chief Court particularly 
relied. It also appears that a part of the 
house at any rate was found to have 
belonged to the proprietors. Only a 
‘dalan’ was held to have been added by 
the tenant. It is noteworthy that in 
decreeing the suit the Chief Court allowed 
Es. 94-8-6 to the mortgagee by way of 
compensation. The learned Judges remark¬ 
ed in connection with this point that the 
cases seemed to establish the obligation 
of the landlord to pay for the tenants' 
materials which is the only security the 
alienee can look to for the realization of 
his money. This view is not easily intelli¬ 
gible but it looks like a recognition of a 
mere right of pre-emption. 

It will appear from the above, that the 
Chief Court cases referred to above related 
to tenants known as ‘ryots’ paying merely 
customary dues in respect of houses 
occupied by them while here we have a 
tenancy created by a written contract. 
The contract distinctly says that if the 
landlord ejected the tenant he would 
compensate him for the building which 
seems to imply that the landlord could 
evict the tenant if he chose to do so 
provided he was prepared to pay com'- 
pensation for the building. There is no 
warrant in the Chief Court rulings for 
any presumption as to restrictions on the 
power of alienation in respect of tenancies 
of the present type. Even as regards 
‘ryots’ paying customary dues there is no 
justification for any presumption as to 
restrictions throughout Jullundur city. 
Cl. 15 of the wajib-ul-arz quoted in the 
Tahsildar’s report in the enquiry made in 
Appeal No. 1898 of 1877^ is against such 
a presumption and the custom found in 
two or three Mohallas in the Chief Court 
rulings was in the nature of an exception 
to that clause. Lastly, the custom alleged 


in the Chief Court rulings was akin to 
pre-emption. According to the custom 
the landlord was entitled to the first offer, 
if the tenant wanted to alienate. It the 
tenant made such an offer and the land¬ 
lord did not accept it, presumably there 
was no objection to alienation. In the 
present instance the custom alleged is that 
the tenancy or the ‘right of residence, 
as it is described, cannot be alienated at 
all without the landlord’s consent. It 
will thus appear that the Chief Court 
rulings proceed on a different set of facts 
and a different custom and cannot, there¬ 
fore, help the plaintiffs. 

I have already mentioned that the 
instances of custom relied on by^ the 
plaintiffs are distinguishable as^ pointed 
out by my learned brother in his judgment 
and do not help them. In addition to 
what has been stated, I may point out 
that in most of the cases relied on, the 
tenants were ryots* paying customary 
dues: see e. g. Exs. P-8, P-9, P-ll, P-12, 
P-13, P-15, P.16, P-17, P-18, and P-1. 
On the other hand the judgment of Munshi 
Imam Din, Munsiff, in C. S. No. 184 of 
1901, decided on 31st October 1901, in 
which the tenancy appears to have been 
of the present type and on which the 
defendants relied, shows that the tenants 
in Mohalla Bucharkhana stand on a 
different footing to ryots from whom the 
proprietors receive customary dues. The 
defendants have produced documentary 
evidence relating to alienations with 
respect to the house in question as well as 
others to support their contention that 
there is no restriction on alienation ; but 
even if these instances are by themselves 
not considered to be of great importance, 
there are two instances in this Mohalla in 
which the landlords sued for pre-emption 
of the sales of houses which they could 
scarcely have done if the custom relied on 
were applicable. In view of all the facts 
given above, I agree that the plaintiffs 
have failed to establish that the custom 
alleged by them governs the tenancy in 
dispute and that this suit must, therefore^ 
be dismissed with costs. 
r.m./r.K. Appeal allowed.. 
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Tek Chand, J. 

Natha Singh —Plaintiff—Appellant. 

V. 

Mt. Bachint Kaur — Defendant — 

Respondent. 

Second Appeal No. 1001 of 1936, Decided 
on 23rd December 1936, from order of 
Senior Sub-Judge, Amritsar, D/- 30th May 
1936. 

Jurisdiction—Civil or criminal —Order of 
maintenance under S. 488, Criminal P. C.— 
Jagir money of person, against whom order 
is made, can be taken and attached for reali¬ 
zation of amount due under order—Provi¬ 
sions of Civil P. C. as to exemption from 
attachment do not apply—Civil Court has no 
jurisdiction to go into matter. 

Jagir income of a person, against whom main¬ 
tenance order had been passed by a Magistrate 
when collected by the revenue authorities, can be 
taken and attached in satisfaction of the amount 
due under the order. The provisions of the Civil 
P. C. exempting certain property from attach¬ 
ment and sale do not apply to the criminal 
Courts. Under Ss. 4 and 9, Criminal P. C., civil 
Courts have no jurisdiction to go into the matter: 
SPR 1889 Cr and A 7 R 2928 Lah 562, Rel. on. 

[P 367 C 2] 

Shamair Chand and Prakash Chandra 
/am—for Appellant. 

Durga Das —for Respondent. 

^ Judgment.— The parties to this litiga- 
tion are husband and wife. In proceed¬ 
ings under S. 488, Criminal P. C., taken 
some years ago, an order was passed by a 
Magistrate, First Class, ordering the hus¬ 
band, Natha Singh, to pay a certain 
allowance to the wife, Mt. Bachint Kaur. 
Natha Singh having failed to pay the 
amount, proceedings were taken in the 
Magistrate’s Court for realization of the 
amount from certain jagir money which 
had been collected by the revenue autho. 
rities and this amount was duly attached. 
Thereupon Natha Singh instituted a suit 
in the civil Court for a declaration that 
the money attached was not liable to 
seizure, attachment or sequestration in 
satisfaction of an order of the criminal 
Court, and for issue of a perpetual injunc- 
tion to the defendant, Mt. Bachint Kaur, 
restraining her from attaching and realiz¬ 
ing the jagir money in future. In defence 
it was pleaded that the suit, as framed, 
was not maintainable in a civil Court and 
secondly that^ the jagir money in question 
was not a political pension and, therefore 
could be attached. The trial Judge found 
against the plaintiff on both points and 


dismissed the suit. On appeal by the 
plaintiff the learned Senior Subordinate 
Judge agreed with the Court of first 
instance that the suit in its present form 
was not maintainable. He, however, es. 
pressed the opinion (though it was not 
necessary for the decision of the case in 
view of his finding on the first point) that 
the jagir in question was a political pen- 
aion. In the result, he dismissed the suit 
leaving the parties to bear their own’ 
costs throughout. 


The plaintiff has come up in second 
appeal, and it has been urged on his behalf 
that the suit as brought was maintainable. 
After hearing counsel I am of opinion 
that this contention is without force. 
Under S. 488 (3), if the person ordered by 
the Magistrate to pay maintenance fails 
without sufficient cause to comply with 
the order, the Magistrate may issue a 
warrant for levying the amount due in the 
manner provided for levying fines S. 386 
contains the provisions for the levying of 
fines, and in Cl (a), sub-s, (l) it ig laid 
down that the amount may be levied by 
attachment and sale of any immoveable 
property belonging to the offender. No 
exemptions whatsoever, like those con 
tained in S. 60, Civil P. C.. are given in 
this section. It is not contended that the 
Magistrate did not follow the correct 
procedure and it has not been shown that 
he had no jurisdiction to attach the money 
in question after it had been collected by 
the revenue authorities, assuming that it 
was a political pension In 3 P H 1889 Cr ^ 
a Division Bench of the Chief Court held 
that jagir income of a person, against 
whom maintenance order had been passed 
by a Magistrate, when collected by the 
revenue authorities can be taken in satis, 
faction of the arrears due under the order. 

It was held in that case that the provi. 
sions of the Civil Proeedure Code, exempt, 
mg certain property from attachment and 
sale, do not apply to the criminal Courts 
It cannot, therefore, be said that even on 
the allegations in the plaint the criminal 
Court acted without jurisdiction. It seems 
to ine, that under Ss. 4 and 9, Criminal 
x'. U, civil Courts bad no jurisdiction to 
go into the matter: of 10 Lah 338.^ I am 
therefore, of opinion that the Courts below 
rightly decided issue 1 against the plaintiff. 


3PR 1889 Cr. “ ° 

2. I^wa Singh v. FazI Dad, AIR 1928 Lah 562: 
—111 I 0 608=10 Lah 388. 
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On issue 2, whether the jagir in ques¬ 
tion is a political pension, it seems neces¬ 
sary to point out that the finding of the 
Senior Subordinate Judge which is in 
nature of an obiter dictum, appears to 
have been given on incomplete data and 
the learned Judge ought^ to have been 
well-advised in not leaving the matter 
alone. The materials on the record were 
very meagre and a complete history of the 
original grant and its subsequent renewals 
and devolution was not before him. It 
need hardly be said that the question 
whether a particular jagir is a political 
pension within the meaning of S. 11, 
Pensions Act, is one of considerable diffi¬ 
culty and ought not to have been decided 
summarily. The appeal fails and is dis¬ 
missed with costs. 

S.C./d.S. Appeal dismissed. 
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Jai Lal, J. 

Wasdev — Decree.holder — Appellant. 

V. 

Kidar Nath and others — Judgment- 
debtors—Respondents. 

Second Appeal No. 709 of 1936, Decided 
on 7th December 1936, from order of 
Dist. Judge, Dera Ghazi Khan, D/- 27th 
February 1936. 

Civil P.C. (1908), 0.21, R. 53 (1) (b) (ii) 
(Lahore amendment) and R. 53 (3) Both 
Rules are to be read together—Decree'holder 
attaching in execution decree obtained by 
his judgment-debtor in another Court —Con¬ 
sent as required by R. 53 (1) (b) (ii) (Lahore) 
of attaching decree-holder or of attaching 
Court in writing is necessary only when 
judgment-debtor wants to execute his own 
decree —No consent is necessary for attach¬ 
ing decree-holder to execute attached decree. 

Order 21, R. 53 (1) (b) (ii), Civil P. C. (Lahore 
amendment) and 0.21, R. 53 (3) are to be read 
together. [P 369 C 1] 

Where a decree-holder attaches in execution a 
decree obtained by his judgment-debtor in another 
Court such decree-holder becomes the representa¬ 
tive of his judgment-debtor under 0. 21, R.53 (3), 
with respect to the decree obtained by such judg¬ 
ment-debtor and he is entitled to execute the 
attached decree in any lawful manner. The 
consent in writing as required by R. 53 (1) (b) (ii) 
(Lahore), of the attaching decree-holder or of the 
attaching Court, is necessary when the judgment- 
debtor whose decree is attached seeks to execute 
it. Such consent is not necessary when the 
attaching decree-holder executes the attached 
decree. [P 369 0 1] 

Arjan Dev Bagai — for Appellant. 


im 

Judgment.—The appellant WaBdev had 
a decree against Jagan Nath. It wag a 
money decree. In execution of that decree 
he attached a decree which had been 
passed in favour of Jagan Nath against 
Kidar Nath for sale of mortgaged pro. 
perty. Wasdev's decree had been passed 
by a Subordinate Judge of the First Class 
and the attached decree in favour of Jagan 
Nath was passed by a Subordinate Judge 
of the Fourth Class. Subsequent to the 
attachment of the decree, Wasdev made 
an application in the Court of the Sub¬ 
ordinate Judge, Fourth Class, to execute 
the decree of Jagan Nath against Kidar 
Nath. This application has been dismissed 
on two grounds by the District Judge. One 
is that there was no proof that an order of 
attachment of Jagan Nath’s decree against 
Kidar Nath was passed in execution of 
Wasdev’s decree. A reference to the re¬ 
cord however shows that an application 
was made by Wasdev on 20th November 
1931, and an order was passed on 24th 
November 1931, by the Senior Subordinate 
Judge, attaching the decree of Jagan Nath 
against Kidar Nath, and a warrant of 
attachment of 2nd December 1931 was 
served and the attachment order was noted 
by the proper official of the Subordinate 
Judge. Fourth Class. It may at the same 
time be mentioned that the application of 
Wasdev made on 20th November 1931 
was to attach the decree of Jagan Nath 
before judgment under 0. 38, R. 5. The 
necessity of an application to attach be¬ 
fore judgment under the circumstances is 
not understood because Wasdev had 
already obtained a decree against Jagan 
Nath. Still a formal order of attachment 
was issued by the Court and served on the 
Subordinate Judge Fourth Class. Even if 
it be assumed that the attachment was 
before judgment, a fresh attachment after 
the decree is not necessary. It is quite 
sufficient to entitle the decree.holder to 
proceed with the execution of the decree 
after the stage of attachment. 

The second ground on which the learned 
District Judge has dismissed the applioa- 
tion is that under 0. 21, R. 53 the appel¬ 
lant, i. 0 ., Wasdev, has not filed the 
consent in writing or permission of the 
attaching Court to enable him to execute 
the decree of Jagan Nath. Apparently 
the learned Judge has based his conclu¬ 
sion on 0. 21, R. 53 (1) (b) (ii) which 
is that the Court whose decree has 
been attached shall stay execution of its 
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‘deoree unless and until the holder of the 
decree sought to be executed or his judg- 
ment-debtor applies to the Court receiving 
such notice to execute the attached decree 
with consent of the said decree-holder ex¬ 
press or in writing or with the permission 
of the attaching Court. The last sentence 
starting 'with the consent of the said 
decree-holder" has been added to the rule 
as it originally stood by this Court. This 
clause however has to be read along with 
0. 21, R. 53 (3) which is : 

The holder of a decree sought to be executed by 
the attachment of another decree of the nature 
specified in 6ub-r. (1) shall be deemed to be the 
representative of the holder of the attached decree 
and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof. 

It is obvious therefore that Wasdev, 
who was the holder of the decree sought 
to be executed by the attachment of the 
decree of Jagan Nath against Kidar Nath 
is a representative of Jagan Nath and is 
entitled to execute the decree in any law- 
ful manner available to Jagan Nath. The 
addition made by the Rule Committee to 
sub.r. (l) (b) (ii) therefore merely means 
that if Jagan Nath had attempted to exe¬ 
cute the decree it would have been neces¬ 
sary for him to obtain the consent in 
writing of Wasdev or of the attaching 
Court, that is, the Subordinate Judge of 
the First Class. No consent in writing is 
necessary in the case of the decree-holder 
in execution of whose deoree the decree of 
■his judgment.debtor has been attached. I 
•consequently accept this appeal and set 
aside the order of the District Judge and 
also of the executing Court and send the 
■case back to the executing Court with 
direction to proceed with the execution of 
the decree of Jagan Nath against Kidar 
Nath on the application of the appellant 
Wasdev. The respondent has not appeared 
before me. Therefore, I have not fixed a 
date for the appearance of the parties in 
the executing Court. The respondent 
Kidar Nath shall pay the costs of the 
appellant in this Court and in the Court 
of the District Judge. 

K.B./a.L. Case remanded. 
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Bhide, J. 

Mohindar Singh —Plaintiff—Petitioner. 

V. 

Kirpal Siraf/Zi—Defendant — Opposite 

Party. 

Civil Revn. No. 218 of 1936, Decided on 
1st July 1936, from decree of Add). Judge, 
Small Cause Court, Amritsar, D/. 17th 
February 1936. 

Litnilalion Act (1908), S. 22 — Bond in 
favour of A —On d’s death suit on it by his 
father in his personal right as A's heir— Sub- 
sequent application for substitution of A's 
minor son as plaintiff after limitation —Suit 
falls under S. 22 and is barred. 

In a case where the plaintiff as father of the 
deceased in whose favour the bond was executed, 
brings a suit for recovery of money due in his 
personal right as heir but subsequently wants to 
substitute the name of the minor son of the 
deceased as plaintiff after limitation period, the 
case is clearly one of substitution of one plaintiff 
for another and is barred under 8 . 22 , Limitation 
Act : A I R 29S2 Lah Sli\ AIR 1925 Cal 716 
and AIR 1925 Pat 37, Bel. on; AIR 1917 
Mad i7l\ 33 All 735 and A J R 1925 Cal 419, 
Disting. [p 370 0 1] 

R. L, Anand I — for Petitioner. 

G. L. Aggarwal — for Opposite Party. 

Order.— This was a suit for recovery 
of money due on a bond executed in favour 
of one Chanan Singh. On the death of 
Chanan Singh his father Natha Singh 
brought a suit for recovery of the money 
due on the bond. But on an objection 
being raised, that Chanan Singh had left 
a minor son, he applied for substituting 
the name of the latter as plaintiff and 
suing on his behalf. By the date on which 
this substitution was applied for, the suit 
had become time-barred. The suit has 
been accordingly dismissed. The plain¬ 
tiff has filed a petition for revision of this 
order. The only argument put forward 
by the learned counsel for the petitioner 
before me was that there was only a mis¬ 
description of the plaintiff in the original 
plaint and hence the correction of the 
description did not raise any question of 
limitation under S. 22, Limitation Act, 
as there was no substitution of one plain¬ 
tiff for another. In support of this argu¬ 
ment he has relied on 33 I C 357,^ 33 All 
735,^ and 79 I C 403.^ But in all three 

cases, the original plaintiff stiH continued 
^_ 

1. Muthu Krishna Pillai v. Rajam Aiyengar 

AIR 1917 Mad 471=33 IC 357=30 ML J 67. 

2. Jodhi Rai v. Basdeo Prasad, (1911) 33 All 735 

=11 I C 47=9 A L J 817 (F B). 

3. NabaKumarv. Higheazany, AIR 1926 Cal 

419=79 I 0 403=51 Cal 846. 
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as a plaintiff and there was only a change 
in bis capacity. In the present case, 
Natba Singh originally sued in his per. 
sonal right as heir of Chanan Singh and 
be then wanted to substitute the name of 
the minor son of Chanan Singh as plain¬ 
tiff. The present case appears to me to be 
clearly one of substitution of one plaintiff 
for another and would in my opinion be 
governed by S. 22, Limitation Act. This 
view receives support from AIR 1932 
Lab 314,^ 52 Cal 783," and 3 Pat 230,® 
which are analogous cases. I dismiss the 
petition for revison with costs. 

v.B.B./e.k. Petition dismissed. 

4. Northern Bank of India, Ltd. v. Eamesh 
Cbandar, AIR 1932 Lah 314=137 I C 89= 
33PLR263. 

5. B. N. Ry V. Behari Lai Butt, AIR 1925 Cal 
710=90 I C 426=52 Cal 783=29 C W N614. 

6. E. I. Ry Co. V. Ram lakhan Ram, AIR 
1925 Pat 37=78 I C 312=3 Pat 230=6 P L 
T415. 
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Tek Chand and Dalip Singh, JJ. 

Eafiz Muhammad Siileman and others 

—Plaintiffs — Appellants, 
v. 

Bari Bam and others — Defendants— 

Respondents. 

First Appeal No. 1283 of 1930, Decided 
on 9th April 1936, from decree of Sub- 
Judge, First Class, Delhi, D/. 30-4-1930, 

(al Civil P. C. (1908), O. 41. R. 27-Applica¬ 
tion to introduce new evidence in appeal—No 
adequate reason for non*produclion at proper 
—Evidence having no real bearing on 
questions involved- Evidence will introduce 
new and inconsistent claim and cannot be 
^mitted. 

Where an application under 0. 41, R. 27, Civil 
P. C., is made to introduce new evidence in appeal 
without giving adequate reapon for its non-pro¬ 
duction at theproper time, which could bedone by 
the exercise of ordinary diligence, and the evidence 
sought to be introduced has no real bearing on the 
questions involved in the appeal, such application 
should not be granted as admission of evidence at 
this stage will mean introducing new and incon¬ 
sistent claim in appeal, which the other party 
will have no opportunity of meeting. [P 374 C 1] 

(b) Lease—Private property attached dur¬ 
ing Mutiny—Attached property leased out on 
nominal rent for bazar on assurance that 
bazar would remain there for ever—Only 
conditions for dispossession were misconduct 
of lessee and in case land was required for 
roads—Lessee could remove building material 
if bazar removed—Lease held of permanent 
character, though proclamation did not 
expressly declare it to be so—Attached pro¬ 
perty subsequently released to original pro- 
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prietors—Proprietors held derived title fronv 
Government—Proprietors held were bound! 
by intermediate acts of Government, i, e». 
leases. 

Government during Mutiny of 1857 attached, 
certain private properties under ‘General Order*. 
The attached property was leased out on a. 
nominal rent for building purposes for the cons¬ 
truction of a proposed bazar for the convenience 
of the military camp. The lease was on the . 
assurance, that in all likelihood the bazar would 
remain there for ever. It was also provided that- 
if perchance the bazar was removed from there,, 
the lessee would be competent toremovematerials. 
Further the lessee could sell the shop subject to 
the permission of the Government. Only condi¬ 
tions on which the lessee could be dispossessed' 
were misconduct of lessee and in case land was 
required by Government for roads. The attached 
property was subsequently released to the former 
proprietors, who proved their innocence : 

Held', that though the proclamation did’not 
say in so many words that the lease was perma¬ 
nent, the terms clearly indicated that the grantees- 
were permanent tenants. [P 374 0 2] 

Held further', that the attachment before leas¬ 
ing was nothing less than appropriation of such- 
property by Government, who was the dejure as 
well as the de facto owner at the time when, after 
the restoration of peace, as an act of grace, it 
decided to ‘release* the property; the releases were 
re-grants taking only those rights as were held by 
the Government, their assignor, and therefore the- 
proprietors were bound by all the intermediate, 
acts (leases of the attached property for the bazary 
of the Government in respect of the property 
assigned : C. A. No. 1080 of 1868 ; 52 P R 1881 
and 112 P P 1886, BeU on.[P 375 C 2; P 376 0 1] 

(c) Landlord and Tenant—Permanent ten¬ 
ancy — Rent originally fixed subsequently 
raised by agreement of parties—Permanent' 
nature of tenancy is not changed. 

Where a tenancy as originally created is heri¬ 
table and transferable, not held for a limited term 
and subject to the payment of a 6sed rent, tho 
circumstance that by agreement of parties the rent' 
originally fixed is subsequently raised is not 
sufficient to lead to an inference of a novation of. 
contract resulting in a tenancy with a fresh start 
in all respects, so as to afiect its transferable or 
heritable character '.AIR 1922 Cal 511, Foil, 

[P 377 0 2y. 

(d) Evidence Act (1872), S. 63 — Abstract- 
translation not 'copy* of or even complete' 
translation of document—Translation merelyv 
summary of its terms—It does not come 

within S, 63. 

Section 63, Evidence Act, is exhaustive of the- 
meaning of 'secondary evidence*. An 'abstract 
translation’ which does not purport to be a 'copy* 
or even a full and complete translation of the 
document, but is merely a summary of its terms, 
produced in a case where the point in support of 
which the document is sought to be produced was 
of no importance, does not come within the terms 
of S. 63 and is inadmissible : A IR 1922 Mad 
334, Rel. on* [P 379 C 2]^ 

(e) Landlord and Tenant *— Permanent 
tenancy — Clause that failure to pay agree<}* 
rent might entail forfeiture of tenancy does, 
not indicate tenancy-at-will. 
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Id a permanent tenancy a clause to the effect 
that failure to pay the agreed rent might entail 
forfeiture of tenancy does not necessarily indicate 
that it is a tenancy-at-will. [P 379 0 2] 

(f) Evidence—Secondary— Counterfoils of 
receipts are admissible only if loss of 
originals is proved. 

Counterfoils of original receipts are admissible 
in evidence only if proof of the loss of the originals 
has been given. [P 380 0 1] 

Jagan Nath Agganval, J. L, Kapur, 
Bhagxcat Dayal and Shamair Chand 
— for Appellants. 

Mehr Chand Mahajan, Vishnu Datta, 
Nazar Muhammad for Abdul Haye 
and Abdul ifaye “ for Eespondenta. 

Tek Chand, J.—This judgment will dis¬ 
pose of Civil Appeal No. 1283 of 1930 
and Civil Appeal No. 1973 of 1930, the 
contest in which is between the same 
parties and relates to a block of buildings, 
consisting of six shops and two houses, 
situate in Sadar Bazar, Delhi. It is 
common ground that the site of the shops 
and houses in dispute belongs to Moham¬ 
mad Suleman and Abdul Manan, sons of 
Hafiz Abdul Eab, and Mt. Nazir.ul.Nisa, 
his widow; and the present owner of the 
superstructure (amla)is Hari Earn, respon¬ 
dent. The proprietors of the site contend 
that Hari Earn is a tenant-at-will under 
them; while he claims to be a permanent 
tenant, liable to pay a fixed rent. In 
order to appreciate properly the questions 
requiring decision in the appeals, it is 
necessary to set out certain preliminary 
facts, on which there is no controversy 
between the parties now. 

The site underneath the shops and 
houses in dispute was a part of an area of 
20 bighas and 14 biswas situate in mauza 
Jahan Numa, outside the walls of the old 
city of Delhi. In 1849, this area was 
purchased by Hafiz Karim Bakhsh son of 
Hafiz Khuda Bakhsh alias Hafiz Banne, 
and Mohammad Bakhsh, son of Hasnoo, 
in equal shares by a registered deed 
(Ex. P. 3). In 1851, Mohammad Bakhsh 
sold his half-share to Karim Bakhsh, who 
thus became the sole owner. In 1857, the 
Mutiny broke out and there was severe 
fighting between the British on one side 
and the mutineers and the supporters of 
the titular Mughal Emperor on the other. 
For several months the City of Delhi was 
in the hands of the mutineers, but even¬ 
tually the British forces succeeded in 
expelling them. After the capture of the 
City, it was placed under the command of 
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a Military Governor appointed. In Sep¬ 
tember 1857, the Military Governor passed 
a General Order ‘attaching” the immove¬ 
able property of all Mohammadan residents 
of Delhi. In accordance with this order, 
the land of Hafiz Karim Bakhsh in Mauza 
Jahan Numa was "attached”. In close 
proximity to this land, the British Military 
Camp had been established, and after the 
suppression of the Mutiny, Government 
decided to construct a regular bazar in 
that locality and for this purpose it granted 
small plots of land on a nominal rent to 
intending builders. The terms of the 
grant are contained in a proclamation 
which was issued by the Superintendent 
of the Sadar Bazar Delhi on 29th Septem¬ 
ber 1858 (Ex. D-l). As the decision of 
these cases turns largely on the meaning 
and effect of this proclamation, it is 
necessary to reproduce it in extenso: 

The Government has decided that Pakka ot 
Kacha shops should be constructed in the abadi 
of Sadar Bazar Oamp Delhi, outside the Lahori 
Gate, near Pahari Dhiraj and that all persons 
who want to construct shops there will be given 
land by the Government, 15 feet wide and 30 feet 
long, for each shop on payment of Rs. 6. Every 
person who wants to take land for two shops shall 
be given land at the said rate by the Government, 
and he shall have to pay Rs. 10 or twice the 
amount. Rent will be charged on the land at the 
rate of one anna per hundred square feet, that 
is, the proprietor of a shop shall have to give 
Re. 0-4-6 per annum, as the area of every shop 
will be 450 square feet. It is likely that the abadi 
shall continue for ever. If perchance the 8adar 
is removed from there or a road is required to be 
constructed, the owner of the shop, which is 
included in the road, will not get the cost of the 
shop from the Government. But owners of the 
shops shall be competent to remove their materials. 
The amount paid to the Government in lieu of the 
land shall not be returned. Whoever agrees to 
construct shops on these conditions can do so. 

If any shop-keeper is expelled from the Sadar 
Bazar on account of misconduct and he has some 
property in the Sadar then such orders regarding 
the value of the said property will be passed by 
the Superintendent, Sadar Bazar, as he deems 
proper. Any person, who wants to sell his shop 
to anybody else, will not be allowed to do so with¬ 
out giving information to the Government. 

In accordance with the terms of this 
proclamation, a number of sites for the 
construction of shops were granted to 
various persons, among whom was one 
Mohan Lai. He was granted an area of 
900 square yards out of the land of Hafiz 
Karim Bakhsh in mauza Jahan Numa 
which, as already stated, had been 
‘attached’ during the Mutiny and was in 
possession of Government at the time. On 
this area, Mohan Lai constructed two 
shops, which by structural alterations he 
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subsequently converted into six shops and 
two houses. It is these shops and houses 
which are in dispute in the oases before us. 

In the meantime, after peace had been 
restored and civil power firmly established, 
it was considered desirable to ‘release’ the 
property of those Mabomedans of Delhi 
who were not concerned in the Mutiny. 
Accordingly proclamations were published 
calling upon the original owners of 
‘attached’ properties to establish their inno¬ 
cence, after which their properties would 
be restored. On l6th July 1858, the 
Deputy Commissioner Delhi issued a robkar 
(Ex. P-2) to Hafiz Karim Bakhsh, requir¬ 
ing him to appear in person within 15 days 
and prove that he 'was not a rebel,’ and 
stating that if he did so, his land in mauza 
Jahan Numa would be released, otherwise 
it would be confiscated and the claim of 
no person would be entertained. On 5th 
August 1858, Karim Bakhsh submitted an 
application (Ex. P.3) stating that he had 
not taken any part in the rebellion and 
had been loyal to the British Government 
and praying that his property be released. 
This application was made over by the 
Deputy Commissioner to the Kotwal for 
enquiry and report. 

On receipt of the Kotwal’s report, 
the Deputy Commissioner at first ordered 
that the property be not released but 
should remain under attachment (Ex. P-6), 
but on appeal the Commissioner ordered 
further enquiry. In the course of this 
enquiry it was ascertained that the land 
of Karim Bakhsh (20 bighas and 14 biswas) 
consisted of two plots. One of these plots, 
comprising an area of 12 bighas and 
16 biswas, had been included in the abadi 
of the Sadar Bazar and had been leased to 
various persons, including Mohan Lai, who 
had constructed shops in accordance with 
the terms of the proclamation (Ex. D-l) 
and were liable to pay malikana at one 
anna per 100 square feet. The other plot. 
7 bighas and 18 biswas in extent, was 
found to have been attached to the Parao 
and the Mandi on which stood several 
buildings which had been constructed by 
Hafiz Karim Bakhsh before the ‘attach¬ 
ment.’ After a lengthy enquiry the Deputy 
Commissioner, with the concurrence of 
the Commissioner, passed orders on 27th 
June 1860 granting ‘release of the site’ in 
perpetuity. In the robkar (Ex.P.30) which 
was issued on that date a clear distinction 
was made with regard to the two plots. 
It was ordered that Hafiz Karim Bakhsh 


be put in possession of the ar^a attached 
to the Parao and the Mandi and the build¬ 
ings standing thereon, of which he would 
receive the rent in full, the Government 
getting only the Chaukidara dues, but that 
he be given ‘proprietary possession’ of the 
land underneath the shops in the Sadar 
Bazar in respect of which he would only 
receive the malikana. 

These orders were duly carried out by 
putting Karim Bakhsh in possession of the 
Parao and Mandi land and the buildings 
thereon, and directing the Cantonment 
Joint Magistrate that the malikana of the 
site underneath the shops in the Sadar 
Bazar which was payable to Government 
be thenceforward paid to him. Ten years 
later, by a deed executed and registered 
on 1st August 1870, Mohan Lai sold the 
superstructure of the two houses and five 
out of the six shops to Sheikh Hafiz Ullah 
for Rs. 1,600. No objection to this sale 
appears to have been taken by Karim 
Bakhsh or any other member of his family. 
The vendee, Hafiz Ullah, remained in un¬ 
disturbed possession of the shops and 
houses purchased by him until 26th August 
1885, when he mortgaged the super¬ 
structure to one Sukh Lai. About ten 
years later, Sukh Lai obtained a decree 
on foot of this mortgage against Hafiz 
Ullah. In execution of this decree the 
superstructure of the mortgaged shops and 
houses was sold to Haji Khuda Bakhsh 
and Haji Karam Elahi, to whom the sale 
certificate was issued by the executing 
Court on 3rd May 1889 (Ex. D.7). 

In the meantime Mohan Lai had died, 
and his son Bano Mai (or Buta Mai) had 
inherited the superstructure of the sixth 
shop which Mohan Lai had retained 
to himself. On 27th September 1889 
Bano Mai sold the superstructure of the 
sixth shop to Haji Khuda Bakhsh and 
Haji Karam Elahi by a registered dead 
(Ex. D-10). Thus Khuda Bakhsh and 
Karam Elahi became the owners of the 
superstructure of the entire property built 
by Mohan Lai under the proclamation 
Ex. D-l. In 1911, they mortgaged the 
superstructure of six shops and two houses 
to Hari Ram, defendant 1. Subsequently 
Hari Ram brought a suit on foot of this 
mortgage against the descendants of Haji 
Khuda Bakhsh and Haji Karam Elahi, 
both of whom had died in the meantime, 
and on 29th August 1923 this suit was 
decreed. In execution of the decree, Hari 
Ram got the superstructure of the shops 
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and the houses sold and, with the pernais- 
sion of the Court, purchased it himself for 
Es. 18,800. Muhammad Suleman, grandson 
of Karim Bakhsh, objected to the sale 
alleging that Khuda Bakhsh and Karam 
Elahi were tenants-at.will under him and 
his brother and mother, to whom the site 
had fallen in a private partition between 
the descendants of Hafiz Karim Bakhsh, 
that the tenants had no right to mortgage 
the superstructure to Hari Earn and that 
it was not liable to sale in execution of 
the decree. The objection was disallowed 
by the executing Court, and the sale in 
favour of Hari Earn confirmed on 9th May 
1926. 

On 22nd June 1927, Mohammad Sule¬ 
man instituted a suit for a declaration 
that he and his brother Abdul Manan 
(defendant 14) and mother Mt. Nazir-ul- 
Nisa (defendant 16) were the owners of 
the site underneath the shops and houses 
in question and that the amladar, Hari 
Bam (defendant l) was a tenant-at-will 
under them, the amla or superstructure 

not being of a permanent character”. In 
this suit besides Hari Earn the descendants 
of Hajis Khuda Bakhsh and Karam Elahi 
were impleaded as defendants 2 to 13 and 
Abdul Manan and Mt, Nazir-ul-Nisa (who 
are the co-owners of the site with the 
plaintifi) were impleaded as defendants 14 
and 15. The suit was contested by Hari 
Earn who raised numerous pleas, of which 
those material for the purpose of this 
appeal are that he, like his predecessors, 
in-title, was a permanent tenant, and that 
the plaintiff and the other co-owners of 
the site were estopped from denying the 
permanent nature of the tenancy. In the 
course of the trial of the declaratory suit 
after a good deal of evidence had been recor¬ 
ded, the plaintiff attempted to produce a 
document (marked Ex. P. 41) which is a 
rent deed purporting to have been executed 
on 27th December 1887 by Hafiz Ullah, 
predecessor-in-interest of defendant 1 in 
favour of Karim Bakhsh, grandfather of 
the plaintiff, in respect of the amla of the 
property in suit. The defendant objected 
to the production of this document at that 
stage, and alleged that it was a forgery. 
The Court disallowed its production in 
that suit. 

Shortly afterwards, on 26th June 1929, 
Mohammad Suleman, Abdul Manan and 
their mother Mt. Nazir-ul-Nisa instituted 
another suit against Hari Earn for recovery 
of Es. 1,171-8.0 as arrears of rent and 
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damages and for ejectment of the defen¬ 
dant from the site, or, in the alternative, 
for enhancement of rent to Es. 50 per 
mensem. Along with the documents on 
which they relied in support of their claim 
in this suit, the plaintiffs produced the 
rent deed (Ex. P.4l), which had not been 
admitted by the Court in the declaratory 
suit. By consent of parties the evidence 
recorded in the first suit was considered as 
evidence in the ejectment and rent suit 
also, and the trial of the two suits pro¬ 
ceeded together. By two separate judg¬ 
ments delivered on 30th April 1930 the 
learned Subordinate Judge dismissed the 
declaratory suit holding that Hari Eam 
defendant was not a tenant-at-will under 
the plaintiff and defendants 14 and 15, 
but that he was a permanent tenant. In 
the second suit he held that the deed 
Ex. P.41 was not genuine and dismissed 
the claim for ejectment but passed a 
decree for Es. 78-6-0 as arrears of rent at 
Es. 2-6.0 per mensem. From the decree 
dismissing the declaratory suit Mohammad 
Suleman has preferred a first appeal in 
this Court (Civil Appeal No. 1283 of 1930). 
From the decree in the ejectment and 
rent suit the plaintiffs appealed to the 
District Judge, but by order of a Judge in 
Chambers that appeal was transferred to 
this Court (Civil Appeal No. 1973 of 1930). 
As the two appeals raised common points 
they have been heard together. 

Long after the admission of the appeals, 
the appellants presented an application 
under O. 41, R. 27, Civil P. C., for produc¬ 
tion of additional documentary evidence. 
This application was ordered by a Judge 
in Chambers to be placed before the Bench 
hearing the appeal. The documents, which 
the appellants wish to produce, have been 
translated and printed in a supplementary 
paper-book. Messrs. Jagan Nath and 
Shamair Chand have addressed us at 
length in support of the application, but 
after giving due consideration to their 
arguments, we see no reason to admit 
additional evidence at this stage. As 
already stated, the declaratory suit re¬ 
mained pending in the trial Court for 
nearly three years. In the meantime, a 
suit for ejectment and recovery of arrears 
of rent had been instituted, and docu¬ 
ments, which had not been, or could not 
be produced in the first suit, were relied 
upon and placed on the record of the latter 
suit. It has not been shown as to why 
these documents were not produced in 
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either of the two suits in the Courts below. 
They are copies of certain proceedings in 
a record of 1859, from which copies of 
[other documents had been produced by 
the plaintiffs at the trial. With the exer- 
fcise of ordinary diligence, the plaintiffs 
could have produced these documents also, 
jif they really intended to rely on them. 
'In the affidavit, no adequate reason is 
given for their non-production at the pro¬ 
per time. It may also be stated, that we 
[allowed counsel to read the documents to 
us, but did not find that they had any 
real bearing on the questions involved in 
the appeals. In the Court below, the 
trial of the suits had proceeded on the 
assumption that Mohan Lai had con- 
structed the shops under the proclama¬ 
tion Ex. D-l, issued on 29th September 
1858. The additional evidence, now sought 
to be produced, consists mainly of a rob- 
kar of instructions issued by the Superin¬ 
tendent, Sadar Bazar, to the Kotwal 
on 10th February 1859, but as is clear 
from the last three lines of the robkar 
these instructions had reference to other 
shops, the sites of which it was then in 
contemplation to allot at a later date. 
Counsel frankly admitted before us that 
by relying on this robkar, the appellants 
intended to show that the terms on which 
Mohan Lai had built the shops in dispute 
were contained in this robkar, and not in 
the proclamation Ex. D-l. It is clear, 
that the admission of this evidence at this 
stage would mean introducing a new and 
inconsistent claim in appeal, which the 
defendants have had no opportunity of 
meeting. Obviously this prayer cannot be 
granted, and the application under 0. 41, 
E. 27 must be dismissed. 

On the merits the question argued before 
us, may conveniently be sub-divided under 
the following heads: (l) Was the lease of 
the site in dispute which was granted by 
the Government to Mohan Lai under the 
proclamation (Ex. D-l) a permanent build¬ 
ing lease? (2) If so, was Government 
competent to grant such a lease of pro¬ 
perty, which originally belonged to Hafiz 
Karim Bakhsh and had been " attached ” 
during the Mutiny ? (3) If not, did Karim 
Bakhsh acquiesce in the arrangement 
made by Government, and on its release ” 
did he take back the site subject to the 
permanent lease of Mohan Lai? (4) If 
Mohan Lai was a permanent tenant, was 
the tenancy subsequently converted into 
a tenancy-at-will by consent of Karim 


Bakhsh and Mohan Lai or his successors, 
in-interest? 

The first question does not appear to me 
to admit of any doubt. Though the pro. 
clamation does not say in so many words 
that the tenancy was of a permanent 
character, its meaning and purport are 
quite clear. The locality, where the pro¬ 
posed bazar was to be constructed was 
not populated at the time. It was on the 
outskirts of the town, which had lately 
been the scene of severe fighting and much 
bloodshed, and had formally passed from 
the Mughal "Emperor” to the British 
Government. The land itself had been 
"attached” by the British Military 
Governor during the hostilities, and was of 
little value at the time. A Military Camp 
had been established in its neighbourhood 
during the siege and it was under contem¬ 
plation to keep it there, if not permanently, 
at least for a considerable time. It was, 
therefore, considered necessary to con. 
struct a regular bazar, and for this pur¬ 
pose the adjoining lands, including a part 
of the "attached” land of Karim Bakhsh 
which were in the possession of Govern¬ 
ment at the time, were considered suitable. 
In order to induce persons to build shops 
there, grants of small plots were made on 
a nominal rent, the lessees being given an 
assurance that in all likelihood the bazar 
" shall remain there for ever ”. This assur¬ 
ance bordered almost on a certainty, the 
words used in the vernacular being yaqin 
hai hi abadi hamesha rahegi. The only 
conditions laid down for the dispossession 
of the lessees were : (l) If a portion of the 
site underneath a shop was required by 
Government for construction of roads or; 
(2) if the lessee was expelled from the 
Sadar Bazar for misconduct. In this 
latter case, however, compensation was to 
be paid to the lessee as assessed by the 
Superintendent. 

It was also provided that if perchance 
the Sadar Bazar was removed from there, 
the lessee would be competent to remove 
the materials. Further, the lessee was! 
given the right to sell the shop subject 
only to his giving "information" to Gov¬ 
ernment. All these terms clearly indi¬ 
cate that the grantees were permanent 
tenants, and not merely tenants-at-will. 
The nature of the tenancies created by the 
proclamation (Ex. D-l), as also the ques¬ 
tion raised under the second head, viz.i 
the meaning and legal effect of the 


1937 


Hafiz Muhammad Suleman v. Hari Eam (Tek Ghand, J.) Lahore 375 


attachment ” of private property during 
■the Mutiny, have been before the Courts 
on numerous occasions during the last 
60 years, and there are several decisions 
of the Chief Court and Subordinate Courts 
bearing on the point, to some of which 
Karim Bakhsh himself was a party. No 
copy of the order, under which the pro¬ 
perty of Karim Bakhsh, including the site 
in dispute, was “attached” has been 
placed on the records of these oases. But 
it is clear from the proceedings, for the 
release ” of the land before the Deputy 
Commissioner and the Commissioner in 
1858-60, including Karim Bakhsh’s own 
application filed in the course of those 
proceedings, copies of which are on the 
record, that this property was “ attached ” 
in pursuance of the “ General Order ” 
passed soon after the capture of the city 
in September 1857, under which the pro- 
perty of all Mahomedan residents of 
Delhi was seized. The circumstance in 
which the order of “attachment” was 
passed, and how this peculiar name was 
.given to it, are set out in detail in 6 P E 
1867^ and 12 P E 1874^ to which reference 
was made by both counsel in the course of 
their arguments before us. In the first of 
these cases, Boulnois, J. at pp. 13 and 14 
and Eoberts, J, at pp. 18 to 20 of the printed 
report, and in the latter case Melville, J. 
at pp. 24 and 25 and Boulnois, J. at pp. 46 
and 47 and again at pp. 54 to 58, referred 
at length to several despatches of the 
officers posted at Delhi during and imme¬ 
diately following the Mutiny, which were 
published in the Government Gazette and 
■other contemporary historical records. 
From these it appears that the British 
authorities considered at the time that, 

i/he disaffection of Mahomedans of Delhi has 
been so general and the exception bo rare as a 
rule, that they must all be treated as rebels. 

In this view, the Military Governor 
-seized the property of all Mahomedans 
and expelled them from the city. Subse¬ 
quently, when the Mutiny had been sup- 
.pressed and the administration made over 
■to the civil authorities in January 1858, 

•one of the first acts of the civil power was to take 
•possession of the immoveable property in Delhi 
'belonging to Mahomedans, of whom the mass 
■remained excluded from the town. This act of 
possession was called by the Government as 
'^attachment*. 

1. Secy, of State v, Wagentriefaer, (1867) 6 P R 
1867. 

:2. Hakim Saad«ud-Din v. Secy, of State. (1874) 

12 P R 1874 (F B). 


The decision given in Wagentriebers 
case^ was that a “state of war” having 
prevailed in Delhi during the Mutiny, 

the appropriate character of the seizure 
of private property under the General 
Order" above referred to was “that of 
hostile seizure,” that 

the attachment was a political measure arising 

out of, and in connexion with, the previous Actof 

State, unqualified by an expression of its inten¬ 
tion, 

and that the Municipal Courts had no juris¬ 
diction to inquire into the legality of the 
original seizure or the attachment. It 
was accordingly held that “the attach, 
ment was nothing less than appropriation 
of such property by Government”, who' 
was the de jure as well as the de factol 
owner at the time when, after the restora-j 
tion of peace, as an act of grace, it decided 
to release” these properties to those who 
proved their innocence. This view was 
re-affirmed by the majority of the Full 
Bench in 12 P E 1874^ where the subject 
is more fully discussed. In that case 
Melville and Boulnois, JJ. held that the 
original act of seizure of September 1857 
was an Act of State,” that the “title of 
Government based on the confiscation of 
1857 was complete,” and that the “subse¬ 
quent restoration of the property seized to 
the original owners conferred a new title 
on them”. The third Judge, Lindsay, J. 
appears to have taken a contrary view on 

this point. He did not think that 
by the order of 23fch September 1857 all pro¬ 
perty belonging to Mahomedans was actually 
coufisoated but that it was appropriated for a 
time for various reasons. 

He, however, did not discuss the matter 
at any length but addressed himself to a 
consideration of the other points involved 
in the case. The view of the majority of 
the Full Bench was in accord with that 
taken in previous decisions of the Court, 
and has been followed consistently in 
several later cases. The first authorita¬ 
tive decision on the interpretation of the 
proclamation of 29th September 1858 
(Ex. D-l) was by a Division Bench of the 
Chief Court in C. A. 1080 of 1868,^ decided 
by Boulnois and Plowden, JJ. on 5th 
March 1868. There, following Wagen. 
trieber's^ case,^ it was held that the so- 
called releases” of properties confiscated 
under the “General Order” were in reality 
nothing but re-grants, under which the 
former proprietors derived their title from 

3. Karim Bakhsh v. Nainee Ram, C. A. 1080 of 
1868. 
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Government, "taking only such rights as 
were held by the Government, their 
assignor, at the time", and therefore, they 
'were "bound by all intermediate acts of 
Ithe Government in respect of the property 
'assigned”. It was further ruled that on 
a true reading of the proclamation the 
building tenancies which had been created 
under it were of a permanent character and 
that the assignees were not liable to eject¬ 
ment upon notice. This case is of consider¬ 
able importance as the plaintiff in that case 
was Karim Bakhsb, ancestor of the plain- 
tiffs-appellants, and the property then in 
dispute was a part of his land in Mauza 
Jahan Numa which had been confiscated 
by the "General Order" above referred to. 

The whole question was re.considered 
by Plowden and Smyth, JJ. in 52 P R 
1881* in which the same view was taken. 
In 1884 Karim Bakhsh brought another 
suit against one Balak Ram for recovery 
of arrears of rent and ejectment from 
another plot of the same land, which also 
had been leased under the proclamation 
(Ex. D.l) to the predecessors-in.interest 
of the then defendant. In that case the 
question of the nature of tenancies created 
under the proclamation and the binding 
effect of the action of Governnoent upon 
Karim Bakhsh were again raised, and 
elaborately discussed in three Courts. The 
trial Judge, Mr. Clifford, in his judgment 
dated 26th November 1884 (Ex. D-ll) 
held that the seizure was an Act of State, 
that Government had full power to create 
a permanent tenancy that the subsequent 
release of the site underneath the buildings 
to Karim Bakhsh was "on the understand, 
ing that he was to be paid malikana only", 
that this arrangement was accepted by 
Karim Bakhsh and that he was not 
entitled to eject the defendant. Karim 
Bakhsh went on appeal and the Divisional 
Judge, Mr. Stogdon, also came to the con¬ 
clusion that the release of 27th June 1860 
was merely "an act of favour on the part 
of Government to the plaintiff, that the 
re.grant was" on the condition that he 
would not disturb the possession of the 
tenants to whom leases had been granted", 
that "Karim Bakhsh accepted the restora¬ 
tion upon the conditions imposed and that 
he could not now turn round and assert 
that he was coerced into accepting them". 
It was accordingly held that the original 
lessees had a right of permanent occupa- 

4. Rai Balkishen v. Jasram, (1881) 52 P R 1881. 


tion against Government and consequently 
against plaintiff, to whom the land was 
restored subject to the rights in it con¬ 
ferred by Government on third persons 
(Ex. D 12). Against this decision Karim 
Bakhsh lodged a further appeal in the 
Chief Court and its decision is printed in 
112 P R 1886® where the whole position 
was again reviewed, and following the 
decision inC. A. 1080 of 1868® and 62 P R 
1881S it was held that the tenancies 
created under the proclamation were of 
permanent nature, and that on the subse¬ 
quent release of the property, Karim 
Bakhsh took it subject to the rights which 
had been created by the Government in 
the interval. 

About the same time Karim Bakhsh 
had brought another suit against another 
tenant Shankar Lai and this suit also- 
was dismissed by the Chief Court on 
7th June 1886 (Ex. D 13). In 1906, one- 
Inam Ullah, who was the transferee of 
landlords’ rights from the heirs of Kariirt 
Bakhsh in a neighbouring plot, brought 
an action for ejectment against the 
tenants, Balak Ram, etc. In a lengbty 
judgment, dated 19th August 1907 (Ex. I> 
l4/a), Mr. Ellis, Divisional Judge, dis¬ 
missed the suit holding that the tenancies 
created under the proclamation were of a 
permanent nature and that the tenants 
were not liable to ejectment on notice. 
As against all this, the appellants rely 
strongly on a decision of the Chief Court 
in C. A. 1379 of 1866® finally decided by 
Boulnois, J. on 24th June 1867. In that 
case the learned Judge, while holding that 
the original seizure of the property by 
Government in 1857 amounted to confis¬ 
cation, and that there was a re.grant to 
Karim Bakhsh, held that the proclama¬ 
tion (Ex. D1) conferred only a tenanoy-at- 
will on the tenants. It appears, however, 
as was explained by Plowden, J. in 52 
P R 1881'* and 112 P R 1886,® that this 
decision was based upon a misreading of 
the terms of the proclamation due to an 
erroneous English "abstract”, which had 
been prepared for the hearing of the case 
in the Chief Court by the then registrar- 
of the Court, Mr. J. Smyth, who had 
inadvertently overlooked certain impor¬ 
tant clauses in the original. Mr. Smyth 

5. Karim Bakhsh v. Balak Ram, (1886) 112 P R 

1886. 

6. Karim Bakhsh v, Shadee Bam, C. A. 1379 ot 

1866. 
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subsequently became a Judge of the Chief 
Court and -was a member of the Bench 
■which decided 52 P R 1881** in which it 
was pointed out that the decision in 
Karim Bakhsh v. Shadee Eam'^ “ was 
founded upon a misapprehension of the 
actual terms of the proclamation as they 
are quoted in the judgment of Boulnois, 
J/’and was incorrect. It is also signifi. 
cant that Boulnois, J. was a member of 
the Bench, which decided C. A. 1080 of 
1868^ a year later. In that case, as 
already stated, the tenancy was held to 
be permanent, the correct translation of 
the proclamation being then before the 
Court. It is clear therefore that the 
decision in Karim Bakhsh v. Shadee 
is of no assistance in interpreting 
the proclamation, having been based on 
an erroneous reading of its terms. 

The appellant’s counsel also referred us 
to some other decisions given about that 
time by Subordinate Courts at Delhi, 
which are printed at pp. 135, 138, 139, 
141, 142, 145, 146 and 148 of Vol. 2 of 
the paper-book. Most of these decisions 
were based on the Chief Court judgment 
in Karim Bakhsh v. Shadee Bam^ and 
are therefore, of no value. The judgments 
in the other cases are very brief and the 
facts are not clear. For the reasons 
given above, it must be held that the site 
in dispute was granted to Mohan Lai in 
1858 on a permanent building lease, that 
Government was competent to grant such 
a lease, and that the subsequent “release” 
of the site to Karim Bakhsh by order of 
28th June 1860, was subject to Mohan 
Lai 8 tenancy. In any case, even if it be 
supposed that Government did not have a 
legal title in the land at the time of the 
creation of the tenancy, it is abundantly 
clear that at its restoration Karim 
Bakhsh had acquiesced in the act of 
Government in leasing this site perma¬ 
nently, and consequently he asked for, and 
was put in “proprietary possession there¬ 
of, entitled to receive only the malikana”; 
see inter aha Ex. P 9 (p. 70, Vol. II of 
the paper.book. Ex. P 14 (p. 78, Vol. II); 
Ex.P 30 (p. 82, Vol. II). That he willingly 
accepted this position, is further clear from 
his conduct in not objecting to numerous 
alienations of the superstructure by Mohan 
Lai and his successors, in-interest. It is 
also in evidence that the shops have practi¬ 
cally been rebuilt at considerable expense 
at least twice. Hafiz UUah had bought 


them for Rs. 2,015, and subsequently spent 
Rs. 4,000 on remodelling and improving 
them ; (see Vol. 2, p. 153) and his trana- 
ferees Haji Khuda Bakhsh and Karam 
Elahi reconstructed the building, adding a 
second story at a cost of about Rs. 15,000 
(Vol. 1, p. 7l). On neither occasion was 
permission sought for from Karim Bakhsh, 
who appears to have stood by and raised 
no objection. 

Mr. Jagan Nath referred us to the fact, 
which is proved on the record that the 
rent as originally fixed in the proclama¬ 
tion was one anna per square foot or 
Rs. 1-9.0 per annum for the entire plot 
which was subsequently raised to Rupees 
4-8.0 per annum and there was another 
enhancement on some date prior to 1870, 
when the rent admittedly paid was Rupees 
2-6-0 per mensem. The exact circum¬ 
stances in which these two enhancements 
were made are not known, but it seems 
likely that this was done by mutual con¬ 
sent of the landlord and the tenant. In 
1885 Karim Bakhsh appears to have served 
a notice on Hafiz Ullah for a further 
increase of the rent, demanding Rs. 10 
per mensem, and on his failure to comply, 
brought a suit for recovery of arrears at 
that rate, but the Judge, Small Cause 
Court, disallowed the claim and decreed 
rent at the admitted rate holding that the 
landlord was not entitled to enhanced 
rent. He accordingly decreed the amount 
due at the admitted rate. In this deci¬ 
sion reliance was placed on the chief Court 
judgment in 52 P R 1881* where it had 
been held that the tenancies created under 
the proclamation were not tenanoies-at- 
will. The fact that there were two en¬ 
hancements earlier, therefore, does not in 
any way militate against the tenancy 
being a permanent one. As observed in 
69 I C 992^: 

Where a tenancy as originally created is herit¬ 
able and transferable, not held for a limited term 
and subject bo the payment of a fixed rent, the 
circumstance that by agreement of parties the 
rent originally fixed is subsequently increased is 
not sufficient to lead to an inference of a novation 
of contract resulting in a tenancy with a fresh 
start in all respects, so as to affect its transferable! 
or heritable character. 

The last question for consideration is 
whether the tenancy, though permanent 
at its inception, was subsequently con¬ 
verted into a tenancy, at-will by agree- 

7. Priyanath Ghose v. Sureodca Nath Das, AIR 

1922 Cal 611=69 I C 992=26 OWN 657= 

35 C L J 440. 
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meat of parties. In this connection, the 
plaintiffs allege that Hafiz Ullah had on 
two occasions executed rent deeds in 
favour of Karim Bakhsh admitting that 
the ground landlords could eject them 
after notice. These rent deeds are stated 
to have been executed on 21st August 
1870 and 27th December 1887 respec¬ 
tively, It will be convenient to deal first 
with the latter document which is marked 
Ex. P.41, and to which reference has 
been made in an earlier part of the judg¬ 
ment. In it, it is recited that the alleged 
executant Hafiz Ullah would remove the 
superstructure and vacate the land under¬ 
neath within one month from the date of 
the notice by the owner of the site, Karim 
Bakhsh. The learned Subordinate Judge 
has held that this deed is " to all appear¬ 
ances a forged document and at least its 
genuineness is doubtful”. In coming to 
this decision he has relied partly on cer¬ 
tain remarks in a judgment of the Divi¬ 
sional Judge in a suit brought by Karim 
Bakhsh against a third party on the basis 
of another rent deed, which was held to 
be forgery, These remarks are clearly 
not relevant in the present case and the 
learned Subordinate Judge should not have 
taken them into consideration. The re¬ 
maining evidence on the record has been 
considered by us, and after hearing Mr. 
Jagan Nath I have no doubt that it falls 
short of proof of the execution of Ex. P.41. 
The document purports to be signed by 
Hafiz Ullah, but no attempt has been 
made to prove these signatures to be his. 
The scribe and all the attesting witnesses 
are stated to have died. What purport to 
be their signatures are in landa characters. 
The plaintiffs have produced witnesses to 
prove these signatures, but their evidence 
is of a very unsatisfactory and unconvinc¬ 
ing character. They gave evidence more 
than 40 years after the date of the execu¬ 
tion of the deed : they have not brought any 
documents containing the writings of the 
deceased persons with which a comparison 
could have been made, P. W. 1 Moham¬ 
mad Hussain and P. W. 2, Mohammad 
Amin have made self-contradictory and 
discrepant statements, while P. Ws. 3 and 
4 are the tenants of the father-in-law of 
one of the plaintiffs and are not disinter¬ 
ested persons. The plaintiff Mohammad 
Suleman has not satisfactorily explained 
as to why he did not produce this impor- 
tant document with the plaint in the 
declaratory suit, or till 11 months after 


the institution of the suit. The explanation 
given by the appellants as to how they 
came in possession of it is far from convino. 
ing. The document is alleged to have been 
handed over by Karim Bakhsh to Abdul 
Khaliq in 1903-04 and to have remained 
with him till a few days after the institu- 
tion of the declaratory suit, when he says 
he handed it over to the plaintiff. Abdul 
Khaliq is the uncle and father-in-law of 
Abdul Manan, one of the plaintiffs in the 
ejectment suit, and it is the plaintiffs’ case 
that the fact of the existence of Ex. P-41 
and of its being with Abdul Khaliq was 
known to Mohammad Suleman at the 
time when he instituted the declaratory 
suit. It has been stated already, that in 
1885 Hafiz Ullah had successfully resisted 
Karim Bakhsh's claim for enhancement of 
rent and had pleaded that he was a per¬ 
manent tenant. It is most unlikely that 
two years later he should have executed 
this deed voluntarily and admitted that 
he was a tenant-at-will. Hafiz Ullah s 
son, Mohammad Sadiq (D. W. 4) has been 
examined by the defendant as a witness 
in the case, and he has definitely stated 
that the alleged signatures on Ex. P-41 
are not his father’s. The document no 
doubt purports to be more than 30 years 
old and the plaintiffs' counsel says that 
its due execution must be presumed under 
S. 90, Evidence Act, but I do not think 
that in the circumstances such a presump¬ 
tion could be raised. I accordingly hold 
that Ex. p.41 has not been proved to be 
a genuine document. 

The other document relied upon is stated 
to be a rent-deed executed by Hafiz Ullah 
in favour of Karim Bakhsh on 2l3t August 
1870, A document purporting to bear 
that date and to have been executed by 
Hafiz Ullah was got produced by the 
plaintiffs in the declaratory suit by 
P. W. 1 Abdul Wahab, one of the sons of 
Karim Bakhsh, on Ist December 1928 
{see p. 14 of Volume 1 of the paper-book) 
and is marked Exhibit P. W. 1/1. Subse¬ 
quently, however, the plaintiffs stated 
that the document actually produced by 
Abdul Wahab was not genuine but had 
been forged by him {he, though their 
uncle, being hostile to them) in collusion 
with Hari Ram, respondent, and that they 
did not rely upon this document in proof 
of the terms of the tenancy. Hari Ram 
denied that he had anything to do with 
its preparation or production by Abdul 
Wahab, and it may be stated that there 
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is not a tittle of evidence on the record to 
support the allegation that he was a party 
to the alleged forgery. He, too, stated 
that the document was not genuine. As 
both' parties denounce Exhibit P. W. 1/1 
as a forgery and none of them relies on it, 
it is not necessary to discuss it any further. 

The plaintiffs, however, allege that the 
original rent deed of 21st August 1870 is 
being suppressed by Abdul Wahab, and 
they seek to prove its contents by secon¬ 
dary evidence. Their case on the point 
is that the original rent deed, executed by 
Hafiz Ullah in favour of Karim Bakhsh on 
2l3t August 1870, had been produced in a 
suit for partition of family properties 
between Karim Bakhsh and the other 
descendants of Hafiz Banna which was 
instituted in the Court of Mr, Clifford, 
District Judge, Delhi, in 1886 and was 
ultimately decided by the Chief Court on 
29th December 1894 by its judgment 
printed as 52 P R 1895,® that after the 
■disposal of the appeal in that case the 
■deed had been taken back by Karim 
Bakhsh, and on his death it came into the 
possession of one of his sons, Abdul 
Wahab, who has withheld the original 
and has produced a substituted document 
Exhibit P. W. 1/1, on which the signa¬ 
tures of Hafiz Ullah and the alleged wit¬ 
nesses, as also the endorsement of the 
District Judge, Mr. Clifford, have been 
forged. In the paper-book printed for the 
hearing of^ that appeal. 52 P R 1895,® 
in the Chief Court, an 'abstract trans- 
lation’ of the rent deed had been prepared. 
The plaintiffs produced the paper-book in 
that case and relied upon the "abstract 
translation” as proof of its contents. This 

abstract translation” has been reprinted 
at p. 193 of Vol. II of the paper-book of 
the appeals before us. Counsel for the 
respondent objects to the admissibility of 
this abstract translation’ and urges that 
it does not conform to the definition of 
‘secondary evidence’ as given in S. 63, 
Evidence Act. This objection, in my 
■opinion, has force and must prevail. S. 63 
reads as follows: 

Secondary evidence means and includes : (1) 
certified copies given under the provisions herein¬ 
after contained ; (2) copies made from the ori¬ 
ginal by mechanical processes which in themselves 
insure the accuracy of the copy, and copies com¬ 
pared with euoh copies ; (3) copies made from or 
compared with the original; (4) counterparts of 
documents as against the parties who did not 

X Hafiz Karim Bakhsh v. Mt* Beeam Jan. 

(1896) 52 P E 1895.' 


execute them ; (5) oral accounts of the contents of 
a document given by some person who has him¬ 
self seen it. 

This section is exhaustive of the mean, 
ing of ‘secondary evidence’, and there is 
little doubt that the ‘abstract translation’ 
does not come within its terms. It does 
not purport to be a ‘copy’ or even a full 
and complete translation of the document 
then produced, but is merely a summary 
of its terms prepared for reference at the 
hearing of the appeal in the partition suit 
between the members of the family of the 
landlord, in which the conditions on 
which the tenancy was held by Hafiz 
Ullah were of no importance. It is, 
therefore, not a copy made from or com. 
pared with the original’ and does not fall 
within Cl. (3) of the section. In this 
connection reference may be made to 

AIR 1922 Mad 334,® where it was held 
that; 

Where the terms of a document were sought to 
be proved by a judgment containing a translation 
thereof in a suit which was not between the same 
parties or their representatives in interest, neither 
the translation of the document nor the state¬ 
ment in the judgment was secondary evidence of 
the contents of the document. 

Apart; from this technical objection there 
is no proof on the record of the execution 
of a rent deed by Hafiz Ullah in favour of 
Karim Bakhsh in 1870 in respect of the 
property in dispute. Further, taking the 
abstract as it stands, it does not show 
that the tenancy was a permanent one. 
The plaintiffs rely on the last sentence 
which states that in default of payment of 
rent the tenant would remove his mate¬ 
rials from the site. It is conceded by 
counsel for the appellants that in a per¬ 
manent tenancy, a clause to the effect that 
failure to pay the agreed rent might entail 
forfeiture of the tenancy does not neces¬ 
sarily indicate that it is a tenancy-at-will. 
Admittedly, the “abstract” does not 
contain any term that the landlord was 
entitled at his option to eject the amladar 
after notice. This document therefore 
does not in any way support the plaintiffs’ 
case. The plaintiffs also referred to 
counterfoils of a number of receipts which 
are printed as pp. 162 to 186 of Vol. II 
of the paper-book. These are of various 
dates subsequent to 1912. They too were 
attempted to be produced in the declara¬ 
tory suit at a late stage but were not 
admitted on the objection of the defen- 

^9. Jagannath Naidu v. Secy, of State, AI E 1922 

Mad 334=701 0 107=43 M L J 37. 
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danfc. Later on, they were produced in 
the subsequently instituted suit for eject¬ 
ment and rent. These counterfoils ^ were 
admittedly in possession of the plaintiffs 
and no reason for their non.production in 
the declaratory suit was given. Further, 
these counterfoils would be admissible in 
evidence only if proof of the loss of the 
original receipts had been given. This, 
however, has not been done. The original 
receipts, if any were actually given, must 
have been with defendants 3 to 13 (descen¬ 
dants of Karam Elahi and Khuda Bakhsh), 
but they were not called upon to produce 
them. Moreover, the plaintiffs admittedly 
kept regular accounts, but the relative 
entries were not produced. Apart from 
these objections, however, the counterfoils, 
even if genuine, do not throw any real 
light on the nature of the tenancy. 

After a review of the whole of the evi¬ 
dence, I have no doubt that the tenancy 
was of a permanent nature, and that the 
plaintiffs have failed to prove that it was 
subsequently converted into a tenancy-at- 
will. This disposes of all the main points 
argued before us. There is, however, one 
subsidiary matter to which reference may 
be made before concluding. The learned 
counsel for the appellants urged that his 
clients had been prejudiced by the order 
of the lower Court in not allowing them 
to produce evidence in rebuttal of the 
issues of which the onus had been placed 
on the defendant. This objection has no 
force so far as the declaratory suit is con¬ 
cerned ; for in that case a clear statement 
was made by the plaintiffs’ counsel closing 
his case. In the ejectment and rent suit, 
however, it appears that the plaintiffs did 
make a request to produce evidence on 
issue 6, but after a great deal of verbal 
fencing between counsel, the defendant’s 
counsel made a statement that issue 6 did 
not arise on the pleadings and might be 
struck off, and the Court passed orders 
accordingly. Technically, perhaps counsel 
for the defendant was right in the position 
which he took up, but having regard to 
the manner in which the suit had pro¬ 
ceeded, it was not pi'oper to have this 
issue struck off. There has, however, 
been no real prejudice to the plaintiffs in 
this matter. This issue had in another 
form been tried in the declaratory suit, 
which was proceeding side by side and in 
which all the evidence on which the plain¬ 
tiffs relied had been led. In order to see 
that the plaintiffs had any real evidence 
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to produce in rebuttal in their case, we 
asked counsel to name the witnesses whom 
they would have produced, if the issue had 
been struck off. Counsel admitted .that 
most of these persons held building 
tenancies in the Sadar Bazar under written 
regular rent deeds, showing that they 
were tenants-at-will. Obviously their 
evidence would not be relevant as to the 
nature of the tenancy in the present suit. 
The other witnesses, which the plaintiffs 
wanted to summon were to produce some 
documents, which, however, had not been 
included in the list of documents filed by 
the plaintiffs at the proper stage showing 
the documents on which they intended tn 
rely. These documents, therefore, could 
not have been produced in rebuttal. On 
this statement of counsel we declined to 
allow the plaintiffs to produce further 
evidence. The appeals fail and are dis¬ 
missed with costs. 

Dalip Singh, J.— I agree. 

v.b.b./d.s. Appeals dismissed. 
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Coldstream, J. 

Basheshar Nath Goela — Defendant — 

Appellant. 

V. 

Bidhi Chand, Plaintiff and others — 

Defendants — Respondents. 

First Appeal No. 92 of 1936, Decided 
on 3rd July 1936, from order of Dist. 
Judge, Delhi, D/- 8bh January 1936. 

(a) Civil P. C. (1908), 0.7, R. U ; O. 41, 
R. 23 and O. 43, R. 1 (u)—Appeal-Order of 
appellate Court setting aside order of trial 
Court rejecting plaint under O. 7, R. 11 and 
directing trial Court to proceed with the 
trial of suit — Such order is not an order 
under O. 41, R. 23 and is not appealable 
under O. 43, R. 1 (u). 

An appeal docs not lie against the order of appeh 
late Court setting aside an order of Court of first 
instance rejecting a plaint under 0. 7, R. 11, 
Civil P. C., and direotiog the trial Court to pro¬ 
ceed with the trial of the suit. Such order is not 
an order under 0. 41, R. 23 and is not appealable 
under 0. 43, R. 1 (uii 6 0 L J 214 \ AIR 1915 
hah 8 and i / R 1929 hah 83, Foil, IP 381 0 2] 

Where in a suit by the eons of a deceased 
insolvent against the Official Receiver for parti¬ 
tion of their share in the property, no notice 
under 8. 80, Civil P. 0., was given to the Official 
Receiver, and the trial Court rejected the plaint 
under 0. 7, R, 11 and the appellate Court set 
aside the order and directed the trial Court to 
proceed with the trial of the suit: 

Beld : the order of the appellate Court was not 
appealable. [F 381 ^ 
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(b) Receiver — Son of deceased insolvent 
suing Official Receiver for partition of his 
sbare-Nolice under S. 80, Civil P. C. held 
necessary {Obiter). 

Obiter ,— Where the son of a deceafied insolvent 
brought a suit against the Official Receiver, for 
partition of hia share in the joint family property, 
but no notice was given to the Official Receiver of 
this as required by S. 80, Civil P. C.: 

Held: S. 80, Civil P. 0., was applicable to any 
form of suit against the Official Receiver and 
more so when it was stated in the plaint that it 
was the proposed sale of the joint family property 
by the Receiver that made him (son) file the suit. 
Notice was necessary even if there was only a 
threat of action to be taken by the public servant 
concerned: AIR 1927 P C176 and A I R 1931 
Lah 703, Bel. on. [P 382 C 1] 

Hem Eaj — for Appellant. 

Bishen Narain — for Respondent 

(Plaintiff), 

Judgment.—Bhondu Mai, the father of 
Bidhi Chand the present insolvent, having 
been declared insolvent, the Official Recei¬ 
ver, Delhi, in whom Bhondu Mai’s estate 
had vested, proposed to sell Bhondu Mai’s 
share in his undivided family property. 
Bidhi Chand thereupon instituted a suit in 
the Court of the Subordinate Judge, Fourth 
■Class, Delhi, for possession by partition 
of one.sixth of the family property joining 
the Official Receiver as a defendant. Of 
this suit Bidhi Chand had given the Offi. 
oial_ Receiver notice under Section 80, 
Civil P. C. The suit was dismissed on 
the ground that Bidhi Chand was not 
entitled to seek for partition during his 
father’s lifetime. Bhondu Mai died and 
Bidhi Chand instituted another suit for 
one.fifth of the property, again joining the 
Official Receiver but without giving him 
notice under S, 80, Civil P, C. 

The Subordinate Judge rejected the 
plaint under the provisions of 0. 7, R. 11 
(d), Civil P. C., holding that the suit was 
barred as S. 80 had not been complied 
with. Bidhi Chand appealed to the Dis- 
trict^ Judge who reversed this decision 
holding that no notice was necessary as 
the suit^ had not been instituted against 
the Official Receiver in respect of any act 
purporting to have been done by him in 
his official capacity. He remanded the 
case under O. 41. R. 23. Civil P. C., for 
•decision on its merits. I may mention 
that in the trial Court the plea that notice 
was not necessary had not been taken, the 
plaintiff’s contention being that the notice 
■of the previous suit was sufficient. The 
Official Receiver has appealed to this 


Court and it is argued on his behalf that 
the District Judge erred in holding that 
notice was not necessary and that in any 
case he ought not to have accepted the 
appeal on a plea not set up at the trial. 
For the plaintiff.respondent it is conten¬ 
ded that no appeal lies as the order of the 
District Judge is not a decree, for it 
merely admits the plaint, nor is it an 
order under 0. 41, R. 23, Civil P, 0., nor 
any other order against which an appeal 
is allowed. It is further contended that 
the learned District Judge was right in 
holding that the suit was not one in 
which notice was required by S. 80. 

That an order of an appellate Court set- 
ting aside an order of the Court of firsti 
instance rejecting a plaint, and directing the 
Court to proceed with the trial of a suit 
on its merits is not an order under 0. 41, 
R. 23 and is not appealable under 0.43, 

R. 1 (u) is now well settled : see 6 C L J‘ 
214,^ which appears to have been consis¬ 
tently followed in this Province, e. g., in 
26 I C 519^^ and A I R 1929 Lah 83.^ The 
trial Court’s order purported to be one 
under 0. 7, R. 11 and that is the provision 
of the Code applicable, as laid down in 
25 All 187.^ Appellant's counsel has not 
referred me to any authority in support of 
his contention that when a plaint has 
been rejected for want of compliance with 

S. 80 the order of rejection is to be regar. 
ded not as one passed under 0. 7, R. 11, 
but as a judgment disposing of a suit on a 
preliminary point, the reversal of which 
by an appellate Court must be regarded 
as a proceeding under 0. 41, R. 23 against 
which an appeal lies under 0. 43, R. 1 (u). 
My conclusion is that the order of the 
District Judge is not appealable and that 
this appeal must therefore be dismissed. 
The question whether the District Judge 
was correct in his view that the suit was 
not one of which notice to the Official 
Receiver was required is not free from 
difficulty. It is true that the Official 
Receiver had not notified his intention to 
sell the plaintiff's property but the plaint 
itself makes it clear that the proposed 

1. Braja Lai Mitra v. Upecdra Krishna, (1907) 

60 L J2U. ’ 

2. Tirath Singh v. Ramchand, AIR 1915 Lah 

8=26 I C 519=133 P L R 1916. 

3. Cotton Trading Syndicate Commission Agency 

V. Malawa Mai Shiv Ram Das, AIR 1929 

Lah 83=108 I C 597, 

4. Bachchu Singh v. Secy, of State, (1903) 25 

All 187. 
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sale was the reason why the suit was 
instituted. It is now settled that S. 80 
is applicable to any form of suit, (51 Bom 
,725^) and notice is necessary even if there 
!is only a threat of action to be taken by 
the public servant concerned (12 Lah 260®) 
and the property which the Official Ee¬ 
ceiver proposed to sell was apparently 
joint family property. In view of the 
dismissal of the appeal on the first ground 
taken, this question however does not 
require decision and I express no opinion 
upon it. 

A.L./r.K. Appeal dismn&ed. 

5. Bhagchand Dagdusa v. Secy, of State, AIR 

1927 P C 176=104 I 0 257=54 I A 338=51 
Bom 725 (P C). 

6. Dulichand v. Kalyan Singh, AIR 1931 Lah 
703=132 I C 4=31 P L R 865=12 Lah 260, 
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Tek Chand and Dalip Singh, JJ. 

Firm Chela Bam-Sant Bam — 

Appellant. 

V. 

Official Beceiver — Respondent. 

Second Appeal No. 9 of 1936, Decided 
on 26th June 1936, from order of Dist. 
Judge, Rawalpindi, D/- 21st December 
1935. 

Contract Act (1872), S. 25 (3)— Promise to 
pay time-barred debt must be in writing 
Only such promise constitutes fresh cause of 
action — Mention of debts in schedule of 
creditors is mere acknowledgment and not 
promise to pay. 

Section 25 (3), Contract Act, clearly lays down 
that the promise to pay must be in writing and 
that some words which do not by themselves 
amount to a promise but in which the law implies 
a promise, shall not be sufficient to constitute a 
fresh cause of action. The mere mention of a debt 
in the schedule of creditors cannot amount to any 
thing more than a mere acknowledgment. It 
cannot by any stretch of language be held to 
contain in itself a promise to pay : Case law 
referred ; 33 Cal 1047, Disting, [P 383 0 2] 

S, N, Bali for Dev Baj Sa^ohney — 

for Appellant. 

Nawal Kishore — for Respondent. 

Dalip Singh, J. — On 3rd November 
1924, the firm Chela Ram-Sant Ram got 
a decree against Nanak Chand. On Slst 
March 1933 Nanak Chand applied to be 
declared an insolvent. In the schedule of 
creditors attached to the plaint he men¬ 
tioned the judgment debt of Chela Ram- 
Sant Ram. It is conceded that at this 
time the said judgment debt could no 
longer be executed, as no proceedings had 
been taken within three years of the last 


step-in.aid of execution. Nanak Chand 
was adjudged an insolvent on 28bh Decem. 
her 1934 and the Official Receiver rejected 
the claim of Chela Ram-Sant Ram to 
figure as creditors on 30lih May 1935 
holding that the debt claimed by them 
was barred by limitation. The order was 
confirmed by the Insolvency Judge on 
24th October 1935, and the District Judge 
dismissed the appeal on 2l3t December 
1935. The appellant has come in appeal 
to this Court and his case was referred to 
a Division Bench by an order of the 
learned Single Bench dated the 24th in¬ 
stant. The question that reallj^ arises for 
decision in this appeal is : Does the 
mention of the debt in the schedule of 
creditors filed on 2l9t March 1933 consti¬ 
tute a fresh cause of action under S. 25 (3), 
Contract Act ?” 

The learned counsel for the appellant 
among other contentions argues some¬ 
thing as follows : He contends that the 
mention of the debt in the list is clearly 
an acknowledgment in the handwriting of 
the debtor and is signed by him, and that 
the Privy Council ruling, 33 Cal 1047,* 
supports the view, that an unconditional 
acknowledgment implies a promise to pay. 
He contends that there is nothing in 
S. 25 (3), Contract Act, which shows that 
the promise to pay must be in express 
words and hence he contends that the 
said acknowledgment constitutes a fresh 
cause of action. He has cited a number 
of rulings but so far as I have been able 
to see they do not support the proposi¬ 
tion at all. The learned counsel for the 
respondent has cited 52 All 480,^ 53 All 
963,' 57 Cal 394.* 52 Bom 521,' 8 Pat 
706,® 12 Lah 239,^ A I R 1933 Lah 209® 


1. Mani Ram v. Seth Rupchand, (1906) 33 
Cal 1047=33 I A 165=2 N L R 130 (P 0). 

2 Raj Narain Rao v. Ram Sarup, AIR 1930 
All 467 = 123 I 0 820 = 62 All 480 = 1930 
AL J 552. 

3. Abdul Rafiq v. Bhajan. AIR 1932 All 199= 

137 I C 243=53 All 963=1932 A L J 77. 

4. Sasi Kanta Acharjee v. Sonaulla Munshi, 

air 1929 Oal 444=121 1 0 412=33 OWN 
965=57 Cal 394. 

6. Maganlal Harjibhai v. Amichand Gulabji, 
air 1928 Bom 319=112 I 0 24=52 Bom 
521=30 Bom L R 733. 

6. Deoraj Tewari v. Indrasan Tewari, AIR 

1929 Pat 258=120 10 470=8 Pat 706=10 
P L T 169. 

7. Davindar Singh v. Lachbml Devi, AIR 1930 
Lah 985=129 I 0 281=12 Lah 239=32 
P L R 976. 

8. Mukhi Lai Ohand v. Gvd Mahomed, AIR 

1938 Lah 209=1411 0 617=34 P L R 430. 
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and AIR 1936 Lah 164® which support 
his contention that there should be an ex¬ 
press promise to pay under the terms of 
S. 25 (3), Contract Act. 

I do not think it is necessary to enter 
into any detailed analysis of these rulings. 
I L R 12 Lah 239^ is a Division Bench 
ruling and the view stated by the learned 
counsel is supported by the remarks there, 
but the remarks themselves are obiter 
dicta. AIR 1936 Lah 164® is a Single 
Bench ruling which supports the learned 
counsel, and so does AIR 1933 Lah 209.® 
To my mind the matter is really quite 
simple. Some confusion has arisen by 
reason of the different meanings which 
might be attached to the word “express.” 
There can be no doubt that under the 
Privy Council ruling 33 Cal 1047,^ every 
acknowledgment implies a promise to pay 
and therefore but for the statute might 
form a cause of action. But the statute 
has laid down that such an agreement is 
void, unless the agreement is a promise 
which is made in writing and signed by 
the debtor. Whatever might have been 
the reasons which induced the Legislature 
to make this distinction, it is clear to my 
mind that the distinction exists. Where 
a debt is not time-barred, an unconditional 
acknowledgment implying as it does a 
promise to pay may both serve to extend 
limitation under S. 19, Limitation Act, or 
may be the basis for a suit as giving a 
fresh cause of action. But where a debt 
is already time, barred, then the Legisla¬ 
ture lays down that the agreement or 
promise must be in writing. Now, as I 
understand the words of the section, this 
means not that the words *'I promise to 
pay" should occur in writing, but it does 
mean that the words read as a whole 
should by themselves express a promise to 
pay. When they do this there is a fresh 
cause of action within S. 25 (3), Contract 
Act. But it cannot be held that a mere 
acknowledgment, however unconditional, 
amounts to^ an express promise to pay. 
If the writing is merely an acknowledg¬ 
ment, ex hypothesi it shows that the 
words by themselves do not amount 
to a promise to pay. The mere fact 
that the law implies a promise to pay 
in an unconditional acknowdgment is 
not the same thing as saying that the 
jwords by themselves amount to a promise 
to pay. S. 25 (3), in my opinion, clearly 

9* ® I 0^70*3 ^ ^ ^ 


lays down that the promise must be in| 
writing, not that some words which do' 
not by themselves amount to a promise 
but in which the law implies a promise,! 
shall be sufficient to constitute a freshi 
cause of action. In this case there can be 
no doubt that the mere mention of a debt 
in the schedule of creditors cannot amount 
to anything more than a mere acknow¬ 
ledgment. It cannot by any stretch of 
language be held to contain in itself a 
promise to pay. This being the case I 
consider that the order of the learned 
District Judge was correct and I would 
dismiss the appeal with costs. 

Tek Chand, J. — I agree. 

R.W./r.k, Appeal dismissed. 
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Tek Chand and Dalip Singh, JJ. 

Badar Bin — Defendant — Appellant. 

V. 

Mi. Allah Rakki — Plaintiff — 

Respondent. 

Second Appeal No. 105 of 1936, Decided 
on 22nd June 1936, from decree of Dist, 
Judge, Gurdaspur, D/. 9th December 1935! 

^ (a) Mahomedan Law - Divorce — Suit 
by wife on ground of impotence of husband 
— Kule of Mahomedan law to adjourn 
case for one year is not mere rule of 
procedure but is substantive right of hus- 
band-Waiver of such right can be given 

effect to and is not against spirit of Maho- 
medan law. 


The rule of Mahomedan law as to adjournment 
of a suit for divorce by the wife on the ground of 
impotence of her husband for one year is not 
a mere rule of procedure but is a substantive 
right of the husband and a husband for whose 
benefit the condition as to adjournment is 
imposed has a right to waive the condition. 


^ A Mahomedan marriage is not a sacrament but 
IS a contractual relationship, and a Mahomedan 
husband has^ got an almost unrestricted right to 
divorce the wife. If, therefore, in cases in which 
a judicial divorce is permissible, a certain condi¬ 
tion 18 laid down to his advantage postponing the 
divorce for a period, and he does not wish to 
avail himself of this condition, it is not against 
the spirit of Mahomedan law to allow him to give 
up the benefit of that condition. [P 385 0 2} 

_ In a suit by a wife for the dissolution of mar- 
tjage on the ground of her husband's impotence, 
the Court decreed the suit with direotion that it 
was to remain suspended for one year but the 
appellate Court deleted this condition on waiver 
of his right by the husband : 


vuo uuBuaua naa tne right to waive 
hi8 right and the order of the lower Court cancel* 
ling adjournment for one year was not • 
A 1 E 1925 All 24 and A I ^ 2936 Lah 502, Rd, 

[P 385 C 2] 
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(b) Waiver — Right once validly waived 
cannot be revived again in absence of provi* 
sion to contrary. 


A right once validly waived cannot be revived, 
in the absence of a clear provision of law to the 
contrary. CP 385 0 2] 


ChayQfijivci Lai for Appollant. 
Bashir Ahmad — for Respondeat. 


Tek Chand, J.—The facts of the case 
and the questions of law involved are 
given in the referring order. The parties 
are Mahomedan Arains of Batala Tahsil, 
Gurdaspur District. The plaintiff sued her 
husband for dissolution of marriage on the 
ground of his impotence. The trial Judge 
found that the impotence existed at the 
time of marriage, that the wife did not 
then know of it, and that in spite of 
treatment the defect had not since been 
removed. He accordingly granted the 
plaintiff the decree prayed for, but directed 
that it was to remain suspended for one 
year “during which the defendant had the 
right to have the defect removed”. This 
decree was passed on 17th July 1935. 
The plaintiff appealed to the District 
Judge praying that the aforesaid direction 
be removed and the decree made uncondi¬ 
tional. The District Judge, after exami- 
ning the evidence, came to the conclusion 
that the defendant was suffering from an 
incurable form of impotence and that 
there was no likelihood of his being cured 
in one year. He also noted in his judg¬ 
ment that the defendant, who was pre- 
sent in person in Court, had stated that 
he had no objection to the appeal being 
accepted and the marriage dissolved forth¬ 
with. He accordingly deleted the condi¬ 
tion from the trial Court s decree and 
directed that it would take effect imme¬ 
diately. 

In this Court the defendant filed an 
affidavit, averring that he had not stated 
before the District Judge that he had no 
objection to the plaintiff’s appeal being 
accepted and the condition deleted, and 
that the District Judge appeared to have 
stated so in his judgment under a mis¬ 
apprehension. The father of the plaintiff- 
respondent has filed a counter-affidavit 
stating that he was present in the District 
Court at the hearing of the appeal, that 
the defendant clearly stated that he was 
still impotent and that he had no objec¬ 
tion to the condition suspending the decree 
for one year being deleted. After exami¬ 
ning the affidavits and hearing the defen¬ 
dant and the plaintiff's father, who were 


both present before us, we see no reason 
to doubt the correctness of the statement 
in the judgment of the learned District 
Judge and hold that the defendant had 
clearly stated before him that he had no 
objection to the plaintiff’s appeal being 
accepted and a decree for dissolution of 
marriage passed forthwith. It seems to 
us that the defendant has gone back on 
his statement with a view to blackmail, 
as after the decree of the District Judge 
dissolving the marriage, the plaintiff, Mt. 
Fatima (?), has married a cousin of hers, 
and is stated to be pregnant from him. 

It is not disputed that under Mahome. 
dan law a wife has the right to claim a 
judicial divorce on the ground of her hus¬ 
band's impotence, provided it is proved : 
(l) that the impotence existed at the 
time; (2) that the wife had no knowledge 
of it at the time of marriage, and (3) that 
the defect had not since been removed. 

If these facts are established, the wife is 
entitled to get a decree for divorce, but 
the divorce must remain suspended for 
one year, in order that it may be ascer¬ 
tained whether the defect is removable: see 
Wilson’s Mahomedan Law, p. 149, para. 73; 
Mulla’s Mahomedan Law, para. 239; 
Tyabji's Mahomedan Law, p. 251; Ameer 
Ali’s Mahomedan law Vol. 2, p.531; Hamil¬ 
ton’s Hidaya, p. 354 and Bailie’s Digest, 
p. 347. On the facts as found in this case, the 
three conditions mentioned above are ful¬ 
filled. Strictly speaking, the Subordinate 
Judge should not have framed a decree 
and directed suspension of its operation 
for one year. He should have adjourned 
the proceedings for one year, and at the 
expiry of that period passed a final decree 
dissolving the marriage. However, the 
decree, as framed by the Subordinate 
Judge, was in the nature of a decree 
nisi, and may be taken to be sub¬ 
stantially in accordance with the rule of 
Mahomedan law as enunciated above. 
On appeal the learned District Judge, 
however, made the decree unconditional 
and absolute, before the expiry of the 
year, on the defendant's own statement 
waiving the condition, the Judge being 
satisfied that there was no likelihood of 
the infirmity being removed during the 
succeeding seven months. 

The question arises whether the irula of 
Mahomedan law, that the final order 
dissolving the marriage should not be 
passed until after the expiry of one year 
from the date when the necessary facte- 
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are established, is one of substantive law 
which it is obligatory on Courts of this 
country to follow, or is merely one of pro¬ 
cedure which may be taken to have been 
superseded by British Indian procedural 
law. After hearing counsel and referring 
to the books on Mahomedan law bearing 
on the subject, we find that the position 
has been stated correctly in 47 All 243.^ 
In that case, Sulaiman, C. J. and Mukerji, J. 
held that the “rule as to adjournment of 
(the case for one year is not a mere rule of 
Iprocedure but is a substantial right of the 
husband”. This case was followed by 
Bhide, J. sitting in Single Bench in a case 
recently decided in this Court which has 
since been reported in A I R 1936 Lah 
501.^ There are certain observations by 
Boys, J. in A I R 1927 All 100,^ in which 
a contrary view appears to have been 
taken. There is, however, no discussion 
of the matter in the judgment, and if 
I may say so with all respect, the remarks 
of the learned Judge are based on a mis¬ 
reading of a passage in Tyabji’s Mahome¬ 
dan Law. As stated above, the correct 
view of the law appears to be that the 
rule as to adjournment for a year is a 
“substantive right of the husband”, and 
as laid down in Bailie s Digest “the Judge 
is to adjourn the case, whether the man 
requires it or not”. 

The question still remains, whether the 
Judge is bound to adjourn the case, even if 
the husband definitely waives the condi- 
■tion and asks the Court to pass a decree 
forthwith, the Judge being satisfied that 
there is no collusion between the parties 
and the infirmity is really such that there 
is no likelihood of its being removed within 
one year. No original text bearing on the 
point has been cited before us, nor is there 
anything in the works on Mahomedan 
law available to us, which throws any 
light on the point. Mr. Bashir Ahmad, 
the learned counsel for the respondent, 
has argued that the rule as to adjournment 
being a ‘substantive right of the husband’, 
there is no reason why he should not be 
allowed to waive it if he voluntarily and 
in good faith wishes to do so. He urges 
that the provision really exists for the 

1. Mahomed Ibrahim v. Mt. Altaian, AIR 1925 
All 24=83 I 0 27=47 All 243=22 A L J 
1045. 

2. Mt. Fatima v. Jalal Din, AIR 1936 Lah 501 
=163 10 751=38 P L R 828. 

'3. Pir Baksh v. Muhammad Unnissa, AIR 
1927 All 100=98 I 0 514, 
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benefit of the husband, the intention being 
(as pointed out by Sulaiman, C. J. in the 
ruling cited) “to give him opportunity, 
after he has once been challenged, to 
prove that he is not impotent”. Counsel 
points out that there may be cases, where 
the husband, having lived in the company 
of his wife for years and undergone a long 
course of treatment, finds his infirmity 
incurable, and being convinced that no 
useful purpose would be served by his 
availing himself of the further opportunity 
allowable by the adjournment of the pro¬ 
ceedings, expressly asks the Court to put 
an end to the marital tie immediately; in 
such cases there is nothing in the letter or 
spirit of Mahomedan law which makes it 
obligatory on the Court to postpone final 
orders. In my opinion, these arguments 
are well founded and must prevail. We 
do not see why a husband, for whose 
benefit the condition as to adjournment is 
imposed, should not have the right to 
waive it. It must be borne in mind that 
a Mahomedan marriage is not a sacra¬ 
ment, but is a contractual relationship, 
and a Mahomedan husband has got an 
almost unrestricted right to divorce the 
wife.^ If, therefore, in cases in which a 
judicial divorce is permissible a certain 
condition is laid down to his advantage, 
postponing the divorce for a period, and 
he does not wish to avail himself of this 
condition, it does not seem to be against 
the spirit of Mahomedan law to allow 
him to give up the benefit of that con¬ 
dition. 

We hold, therefore, that the defendant 
validly gave up the benefit of the condition, 
and the order of the District Judge, can- 
celling the clause in the trial Court’s 
decree, suspending its operation for a year, 
is not illegal. The defendant, of course, 
has now attempted to resile from the 
position taken up by him before the Dis. 
trict Judge, but a right once validly waived 
cannot be revived, in the absence of a 
clear provision of law to the contrary. 

It may also be mentioned that the defen¬ 
dant stated before us that, as a matter of 
fact, there had been no improvement in 
his condition and that he was still impotent. 
The decree of the trial Court was passed 
on 17th July 1935. More than 11 months 
have passed since and the lunar year 
(354 days) will expire on 7th July 1936, 
before which date there seems to be no 
likelihood of the appellant being cured of 
the defect. For the foregoing reasons we 
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uphold the decree of the District Judge 
and dismiss the appeal, but having regard 
to all the circumstances we leave the 
parties to bear their own costs in all 
Courts. 

S.C./d.S. Appeal dismissed. 
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Jai Lal and Abdul Rashid, JJ. 

llaveli Bam alias Haveli Shah — 
Defendant — Appellant. 

V. 

Jagan Nath and another, Defendants 
and others, Plaintiffs — Respondents. 

Letters Patent Appeal No. 70 of 1936, 
Decided on 18th June 1936, from order of 
Agba Haidar, J., D/- 18th March 1935. 

Civil P. C. (1908), S. 80 — Suit attacking 
sale by Official Receiver—Official Receiver 
impleadad as defendant—Suit is not main* 
tainable against him without notice. 

Where the plaintiffs instituted a suit for decla* 
ration that the sale carried out by the Official 
Receiver was invalid and ineffective as against 
them and impleaded him as a defendant: 

Held : that the Official Receiver was a neces¬ 
sary party to a suit of that nature and that the 
suit was not maintainable against him without 
notice under S. 80, Civil P. 0. l 21 Bom 229 ; 
AIR 1922 Pat 352 and AIR 1934 Cal 187, 
Disting.', AIR 1926 hah 696‘, AI R 1930 Lah 
708 and AIR 1931 Lah 703, Rel. on. 

(P 387 C 1, 2] 

Ibqal Singh and S. L. Puri — 

for Appellant. 

M. L. Sethi —for Respondents 

(Plaintiffs). 

Jai Lal, J. —One Jagan Nath was 
adjudicated insolvent and his estate vested 
in the Official Receiver of Sialkot. The 
Official Receiver sold a house to Haveli 
Shah. It was claimed by him to be vested 
in him as forming part of the estate of 
Jagan Nath. The respondents, the three 
sons of Jagan Nath, thereupon instituted a 
suit for a declaration that the sale of the 
house to Haveli Shah by the Official 
Receiver was invalid and would not affect 
their rights. They claimed to be the 
owners of the house. The Official Recei¬ 
ver was impleaded as a defendant in this 
suit as well as Haveli Shah, the purchaser 
of the house. The trial Court dismissed 
the suit on the ground that it was not 
maintainable against the Official Receiver 
in the absence of a notice under S. 80, 
Civil P. C. 

The plaintiffs thereupon preferred an 
appeal to the District Judge and before 


the appeal was disposed of, presented an 
application that the Official Receiver was- 
not a necessary party to the suit and 
prayed that his name be struck off from 
the list of the defendants. The District 
Judge after remanding an issue to the 
trial Court on the question of the necessity 
of impleading the Official Receiver came to 
the conclusion that he was not a necessary 
party to the suit and, therefore, held that 
the suit could not be defeated merely on 
account of the absence of a notice to tho 
Official Receiver, and remanded the caso 
to the trial Court for decision on the- 
merits after striking off the Official Recei¬ 
ver's name from the list of the defendants. 
Against this order of remand an appeal 
was preferred to this Court which waS' 
heard by a learned Judge in Chambers 
who dismissed the appeal thus agreeing, 
with the conclusion of the learned District 
Judge that the Official Receiver was not a 
necessary party to the suit. In coming to- 
this conclusion the learned Judge relied 
upon and followed a judgment of the Chief 
Court of the Punjab in 55 P R 1917.^ 
That judgment appears to support the con¬ 
clusion of the learned Judge, bub on this 
appeal under the Letters Patent of this 
Court it is urged that the judgment of the 
Chief Court of the Punjab does not lay 
down correct law and has been dissented 
from, though not expressly, in a number 
of oases subsequently decided in this 
Court. Among others reference is made 
to 12 Lah 260,^ AIR 1926 Lah 696^ and 
AIR 1930 Lah 708.^ 

The first of these cases was heard and 
decided by a Division Bench consisting of 
Addison and Bhide, JJ. It was however* 
conceded before them that the suit could 
nob proceed without notice under S. 80 
with regard to property which had 
actually been sold by the Official Receiver, 
but it was contended that it could proceed 
without notice as regards houses which 
had not yet been sold by the Official 
Receiver. The learned Judges held that 
the suit was properly dismissed as a whole 
and that notice under S. 80 was necessary 
whether the property had been sold by 

3. Kundan Lal v. Shadi Eam, AIR 1917 Lab 
360=411 C 809=55 P R 1917=134 P L R 
1917. 

2. Duli Chand v. Kalyan Siogb, AIR 1931 Lah 
703= 132 I C 4=12 Lah 260=31 P L R 865. 

3. Chiranji Lal v. Muushi, AIR 1926 Lah 696 
=84 I 0 660. 

4. Rura v. OffHoial Receiver, Amritsar, AIR 

1930 Lah 708=125 I C 625. 
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the Official Receiver or was merely threat¬ 
ened to be sold. This case indirectly sup¬ 
ports the conclusion of the appellant. In 
AIR 1926 Lah 696,^ Addison, J. sitting 
alone held that in a suit for declaration of 
title to property which had been already 
sold by the Official Receiver the latter 
was a necessary party and that the suit in 
his absence was not competent. In A I R 
1930 Lah 708,^ it was held by the learned 
Chief Justice and Abdul Qadir, J. that 
when property has been disposed of by 
the Official Receiver and a suit is brought 
by a person claiming the property to be 
his against the Official Receiver the suit 
cannot proceed if no notice under S. 80 
has been given to the Official Receiver. 


On behalf of the respondents reliance is 
placed on 21 Bom 229,® and 67 I C 597,® 
a decision of the Patna High Court, and 

AIR 1934 Cal 187,^ a judgment of the Cal. 
cutta High Court. All these cases, however, 
were by the respective title-holders for 
possession of properties or for ejectment of 
the persons in possession thereof, who, it 
was alleged, were trespassers ; the defen¬ 
dants had pleaded in each case that they 
held the property under third persons 
who it was claimed should have been 
made parties to the suits. The contention 
of the defendants was negatived and it 
was held that the plaintiff in each case 
was entitled to succeed on proof of his 
title and that a person under whom the 
defendant alleged to be holding the pro- 
perty in dispute was not a necessary party 
to the suit. It is clear that these cases 

have no application to the facts of the 
present case. 


It is to be observed that the relief 
claimed by the plaintiffs in the present 
case is that it may be declared that the 
sale carried out by the Official Receiver is 
invalid and is ineffective as against the 
plaintiffs. On the pleadings of the plain- 
tiffs themselves, therefore, it is the action 
of the Official Receiver that is attacked 
and it 13 clear to me that no final decision 
can be given in this case in the absence of 
the Official Receiver. In any case the 
Official Receiver having been impleaded as 

is not now open to the 
plaintiffs to say that he was not a neces- 


5. Kashi v. Sadashiv, (1897) 21 Bom 229. 

6 . ^Magwati Kuer v. Jagdam Sahay, A I R 19 
Pat 352=67 I 0 597=3 P L T 429 

7. Secretary of State v. Dhirendra Nath R( 
AIR 1934 Cal 187=151 1 0 1076=59 0 I 

295=38 OWN 409. 


sary party and that in any case the suit 
was maintainable against him without 
notice under S. 80, Civil P. C. The sole 
ground for the dismissal of the suit by the 
trial Court was that the suit against the 
Official Receiver was not maintainable 
without a notice under S. 80 and it is not 
contended that that ground is erroneous. 
What is now urged is that the Official 
Receiver was not a necessary party to the 
suit. This contention was raised for the 
first time before the appellate Court, but 
in my opinion having regard to the plead- 
ings of the plaintiffs and the fact that the 
Official Receiver was impleaded as a defen¬ 
dant the suit was not maintainable with, 
out a notice under S. 80. I would hold 
that the Official Receiver is a necessary 
party in a suit of this nature, and that it 
is not maintainable without notice to him 
under S. 80, Civil P. C. I would, there¬ 
fore, accept this appeal with costs 
throughout, and would set aside the decrees 
of the District Judge and the learned 
Judge in Chambers of this Court and res. 
tore that of the trial Judge. 

Abdul Rashid, J .—I agree. 

P.R./r.k. Appeal accepted. 
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Skemp, j. 

Kanski Eam and others — 

Decree-holders — Appellants. 

V. 

Firm Gohra Shah-Hari Chand — 

Judgment-debtor — Respondent. 

Misc. Second Appeal No. 108 of 1936 
Decided on 12th June 1936. ’ 

(a) Second Appeal — Whether repayment 

alleged is made or not is question of fact— 

hinding on such question cannot be chal¬ 
lenged. 

Question as to whether certain alleged re¬ 
payment was made or nob is a question of fact 

and a finding on it cannot be challenged in 
second appeal. ^^0 q gj 

(b) Minor-Minor party to suit-Guardian 
and next friend are subject to control of 
Court in respect of that suit-Next friend 
accepting money on behalf of minor from 

judgment-debtor without obtaining leave of 

Court—Certification cannot be made. 

Where a minor is party to a suit and a next 
Iriend or guardian has been appointed to look 
after the rights and interests of the infant in 
and concerning the suit, the acts of such next 

of 

[P 388 0 2 ] 

So, where on a decree obtained in favour 
of a minor, his next friend accepts money 
from the judgment-debtor on behalf of the minor 
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and the judgment-debtor wants to get s^ch Re¬ 
payment out of Court certified, the certification 
cannot be made as leave of Court was not taken 
in order to accept the payment on behalf of the 
minor : 36 Mad 295 (P C) and A IR 2925 Mad 
230, Rel. oil ■, 35 Cal 561; 

155 ana AIR 1927 Fat 329, Not ^ 

❖ (c) Minor—Next friend alleged to have 
received some payment on behalf of minor— 
Payment received without leave of Court 
unLr O. 32 . R. 6 , Civil P.C.-First appel¬ 
late Court reversing finding of lower Court 
and finding that next friend had actually 
received payment — Next friend can raise 
objection under O. 32, R. 6 , to certification. 

One K who was the next friend of a minor 
in a suit was alleged to have received some 
amount in favour of the minor without obtaining 
leave of Court under 0. 3Q, R. 6 , Civil P. C. 
Three Courts found that K had not received the 
amount but the finding of the first appellate Court 
was that he had received the amount. ^ Then K 
brought an objection on behalf of the minor that 
as provisions of 0. 32, R. 6 , Civil P. 0., were not 
complied with there could be no certification: 

Held ; in circumstances K was not pre¬ 
cluded from taking the point that the minora 
were not bound by the payment received by him 
nn their behalf without the leave of the Court. 

°° ' [P 389 0 1, 2] 

:i({d) Practice—New plea — Acts declared 
as void cannot be enforced as valid — Objec¬ 
tion to such enforcement can be raised at 

any stage. 

No Court can enforce as valid that which 
competent enactments have declared shall not be 
valid, nor is obedience to such an enactment a 
thing from which a Court can be dispensed by 
the consent of the parties or by a failure to plead 
or to argue the point at the outset. Such a pomt 
can be raised at any stage : A I R 1925 P 
Rel on, ^ 

J. G. Sethi — for Appellants. 
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was sought and granted by the Court in 
accordance with 0. 32, E. 7, Civil P. 0, 
In January 1931 execution was taken out 
and proceedings in execution continued, 
but on 2l3t October 1931 the judgment- 
debtors made an application under 0. 21, 
E. 2, Civil P. C., for certification of a 
payment out of Court. The payment was 
alleged to have been made in Campbellpur 
on 22ad July 1931 and attested by a 
receipt signed by four witnesses. Kanshi 
Eam, to whom it was alleged payment 
had been made, denied the payment and 
after taking evidence the Subordinate 
Judge found that in fact payment had not 
been made. The learned District Judge 
maintained this on appeal, but on second 
appeal to this Court, Agha Haider, J, 
remanded the case in order that the evi¬ 
dence of the judgment-debtor Hari Chand 
might be taken as well as of a hand-writing 
expert desired by the judgment-debtors. 
This was done and another Subordinate 
Judge found that the payment had not 
been made. On appeal, however, another 
learned District Judge found in favour of 
the judgment-debtors that payment had 
been made. There is no doubt that this 
is a finding of fact based upon evidence 
and that it cannot be contested on second 
appeal. Mr. Sethi has now raised a point, 
on which Dalip Singh, J. issued notice, 
that the certification is bad because the 
leave of the Court was not obtained as 
required by 0. 32, E. 6, Civil P. C., which 
runs as follows: 

A next friend or guardian for the suit shall not 
wif.hrtnf. khfl leave of the Court, receive anv monev 


M. G. Mahajan and Bhagivat Dayal — 

for Eespondent. 

Judgment. — Kanshi Earn, Eam Das, 
sons of Duni Chand, Uttam Chand minor 
son of Eam Das, and Eam Nath minor son 
of Kanshi Eam, brought a suit against 
Gohra Shah and Hari Chand for recovery 
of Es. 716. The plaint stated that_ the 
four plaintiffs were members of a joint 
Hindu family of which Kanshi Eam was 
the manager ; he was named as the next 
friend of the two minors, his son Eam 
Nath and his nephew Dttam Chand. The 
plaint was signed and verified by Kanshi 
Earn as the manager of the family. 

The suit was compromised on 18th 
November 1930 for Es. 300, costs being 
given up. If the amount were not paid in 
two months, the amount should bear 
interest at 12 annas per cent, per mensem. 
Permission to enter into this compromise 


or other moveable property on behalf of a minor 

.under a decree or order in favour of the 

minor. 

He contends that the certification 
offends against this express statutory rule 
and cites a Privy Council ruling, 36 Mad 
295.' Their Lordships said (p. 303): 

No doubt a father or managing member of a 
joint Hindu family may, under certain oiroum- 
stances and subject to certain conditions, enter 
into agreements which may be binding on the 
minor members of the family. But where a 
minor is party to a suit and next friend or ^ar- 
dian has been appointed to look after the rights 
and interests of the infant in and concerning the| 
suit, the acts of such next friend or guardian are 
subject to the control of the Court. 

This was followed by the Madras High 
Court in 821C 588.^ a case of oerbifioation 

1. Ganesha Eow v. Tuljaram Row, (1913) 36 

Mad 295=19 I 0 616=40 I A 132 (P 0). 

2. Piohohakkuttiya Pillai v. Dotaiawami Moopa- 

nar, AIR 1925 Mad 230 = 82 I 0 688 = 47 

M L J 498. 
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oub of Court where the payment had been 
made to the manager of the family. The 
objection was taken that a minor member 
of the family under the guardianship of 
the manager was not bound and Wal¬ 
lace, J. said: 

After full consideration I am of opinion, 
although with considerable reluctance, that the 
Privy Council case concludes the matter and that 
the payment, although made and certified, cannot 
be recognized by the Court executing the decree, 
since the leave of the Court was not obtained 
under 0. 32, R. 6. I have come to this conclu¬ 
sion with reluctance because the first plaintifi at 
least thus secures at present a double payment 
of the decree amount by means of bis own 
laches. 

Mr. Mehr Chand Mahajan quoted seve¬ 
ral rulings in which the contrary view 
had been taken, notably 35 Cal 561,® 
which, however, is previous to the Privy 
Council ruling and as pointed oub in the 
10th Edition of Mulla’s Code of Civil Proce¬ 
dure, p. 952, is not in accordance with it, 
Mr. Mehr Chand also quoted 60 P L R 
1915,^ which was apparently published 
before the Privy Council ruling and fol¬ 
lows 35 Cal 561,® and AIR 1927 Pat 
329® which does not refer bo the Privy 
Council ruling. I think that I am bound 
to follow the Privy Council ruling, 

Mr. Mehr Chand Mahajan on behalf of 
the respondents argued that under Hindu 
law a karta may bring a suit on behalf of 
the entire family, but this argument is 
covered by the passage from 36 Mad 295^ 
already quoted. He further urged that 
leave had already been given, but there 
again the payment has not been sanc¬ 
tioned for the minors. The argument 
with which I was most impressed was 
that it was not open to Mr. Sethi, whose 
power-of-attorney is signed by Kanshi 
Ram and Ram Das on their own behalf, 
only, to take this objection on behalf of 
the minors. I would accept this argu¬ 
ment if Kanshi Ram had actually received 
payment himself. But he contends stre¬ 
nuously that he never received payment, 
that three Courts found that he did not 
receive payment, that although by process 
of law he is bound by the finding of the 
fourth and cannot get it set aside, he 
would if he could. In the circumstances 
I do not think that Kanshi Earn is pre- 

3. Harihar Pershad Singh v. Mathura Lai, (1908) 

35 Cal 561=8 0 L J 256=12 OWN 598. 

4. Ram Singh v. Nanak Chand, AIR 1916 Lab 

155=27 I C 603=60 P L R 1915. 

6 , Jhakhri Gope v. Phagu Mahfco, A I R 19 

Pat 329=103 IC 75=8 P L T 708, 


eluded from taking the point that the 
minors are not bound by the payment 
made on their behalf without the leave 
of the Court. No doubt this point might 
have been but was not taken at an earlier 
stage, but in the words of their Lordships 
of the Privy Council in 52 Cal 408:® 

The suggestion may be at once dismissed that 
it is too late now to raise the section as an answer 
to the claim. No Court can enforce as valid 
that which competent enactments have declared 
shall not be valid, nor is obedience to such an 
enactment a thing from which a Court can be 
dispensed by the consent of the parties or by a 
failure to plead or to argue the point at the 
outset. 

I therefore accept this second appeal 
and declare that the minor petitioners 
Uttam Chand and Ram Nath are not 
bound by the payment out of Court and 
therefore that it cannot be certified. 
Mr. Mehr Chand urges that as it is res 
judicata that the payment was made to 
Kanshi Ram, Kanshi Ram is liable for 
repayment of the money under S. 151, 
Civil P. C. If he will put in a written 
application to this effect I will consider 
the matter. The parties are to bear their 
own costs throughout. The legal point 
was raised at the eleventh hour. 

B.D./d.S. Appeal allowed. 

6 . Surajmull Nagoremull v. Triton Insuranco 
Co., Ltd., A I R 1926 P C 83=86 I C 545= 
62 I A 126=62 Cal 408 (P C). 
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Abdul Rashid and Addison, JJ. 

F. Gopal T)as Parmanand — 

Defendant — Appellant. 

V. 

L. Mul Eaj — Plaintiff — Respondent. 

Second Appeal No. 237 of 1936, Decided 
on 2nd June 1936, from order of Addl. 
Dist. Judge, Lahore, D/- 7th November 
1935. 

(a) Principal and Agent—Pacca arhatia— 
Relation—Pacca arhatia is agent of his con¬ 
stituent only for purpose of quoting prices— 
For other purposes contract between him 
and constituent is contract between princi¬ 
pal and principal—If he covers himself by 
contract with third parties, he can deal with 
it as be pleases. 

A pacca arhatia is an agent of his constituent 
only up to a certain point. It is the duty of the 
pacca arhatia to give a correct quotation of the 
price and for the purposes of quoting the price 
the pacca arhatia is an agent of his constituent. 
If however the rate quoted by the pacca arhatia 
is not incorrect and a transaction takes place bet¬ 
ween the pacca arhatia and the constituent, the 
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transaction muat be regarded as a contract bet¬ 
ween a principal and a principal. In the case of 
pacca arhatia there is no privity between the 
constituent and the third party with whom a 
pacca arhatia deals. The pacca arhatia can make 
contracts with such parties or not as he pleases. 
If he makes contracts he can cancel them just as 
it suits him. The pacca arhatia can cover him¬ 
self by contract with the third parties and he can 
deal with the covering contract as he pleases. 
So where a pacca arhatia after truly stating the 
price of cotton prevailing at Bombay on a certain 
date, accepts the order of his constituent, be is 
not bound to buy cotton at Bombay \ A 1 R 1921 
Bom 238; 20 I C 882; 32 Bom 205 and 37 Bom 
347, Bel. on. [P 391 C 1, 2] 

(b) Specific Relief Act (1877), S. 42—Suit 
for declaration that sum deposited by plain¬ 
tiff as margin money is accountable by defen¬ 
dant—Declaration cannot be granted as it 
affects only pecuniary relationship between 
parties to contract. 

A declaration that certain sum deposited by 
the plaintiff with the defendant as margin money 
is accountable by the defendant to the plaintifi 
cannot be granted under S. 42, Specific Relief Act 
as it affects only the pecuniary relationship bet¬ 
ween the parties to the contract: A I 111930 
Bom 331; AIR 1915 Mad 584 and A I R 1922 
Pat 392, Rcl. on. [P 392 0 1] 

J. 0. Sethi — for Appellant. 

L. Ichhru Ram and Mehr Chand 
Mahajan — for Respondent. 

Abdul Rashid, J. — The facts of the 
case, bearing on the questions of law in¬ 
volved in this appeal, may be shortly stated. 
On 19th August 1932, R. B. L. Mul Raj, 
plaintiff, instructed the firm Gopal Das 
Parmanand, defendants, to sell 100 bales 
of Broach Cotton April.May 1933 deli, 
very at Rs. 227 per candy. Rs. 1,400 were 
deposited as margin money on account 
of this transaction. On 25th August 
1932, the plaintiff again instructed the 
defendants to sell 100 bales of Broach 
Cotton April.May 1933 delivery at 
Rs. 242 per candy. Rs. 1,800 were depo- 
sited as margin money. On 28th August 
1932, the defendants informed the plain¬ 
tiff that they were sending a telegram to 
Bombay, and enquired if the plaintiff 
wanted to do any business which could be 
mentioned in the same telegram. The 
plaintiff informed the defendants to pur. 
chase for him 200 bales of Broach Cotton 
April-May 1933 delivery and to settle 
accounts of 200 bales sold by them. The 
defendants informed him the same day 
that they had received a wire from their 
Bombay friends that they had purchased 
200 bales at Bombay at Rs. 267 per candy. 
On 30th August 1932, the defendants 


Raj (Abdul Rashid, J.) 1987 

asked the plaintiff to pay Rs. 22.0-9 to 
settle the three transactions taking into 
consideration the margin money belonging 
to the plaintiff in the hands of the defen¬ 
dants. The plaintiff paid up the amount 
of Rs. 22.0.9 and the transactions were 
adjusted. After the adjustment, the plain, 
tiff found out that the defendants had in 
fact not made any purchases for him at 
Bombay but that the purchase of 200 
bales of cotton had been made at Lahore. 
The plaintiff thereupon instituted the pre¬ 
sent suit for a declaration that the con¬ 
tracts of sale dated 19th and 25th August 
1932, respectively of 200 bales of Broach 
Cotton April-May 1933 delivery were 
valid and should stand, and that the 
alleged purchase of 200 bales was void 
because the ratification of the transaction 
or purchase was obtained by fraudulent 
misrepresentation. A declaration was also 
sought to be the effect that the sum of 
Rs. 3,200 deposited by the plaintiff with 
defendants as margin money was account, 
able by defendants to the plaintiff as this 
amount together with Rs. 22-0-9 had been 
received by the defendants from the plain¬ 
tiff by fraudulent misrepresentation on 
30th August 1932. 

The defendants pleaded, inter alia, that 
the suit as framed was not maintainable, 
that the defendants were pacca arhatias 
and that the transactions between them 
and the plaintiff were in full conformity 
with the pacca arhatia system. The 
case for the defendants was that they 
were agents of the plaintiff only for the 
purpose of supplying correct quotations of 
the price of cotton and that for all other 
purposes, the contracts between them and 
the plaintiff were contracts between 
principal and principal, that they were not 
bound to buy any cotton at Bombay and 
that it was open to them either to buy at 
Bombay or at Lahore or not to buy at all. 
They were only bound to deliver the 
goods to the plaintiff on the due date at 
Bombay, if delivery was asked for. The 
trial Court gave the plaintiff the declara¬ 
tion asked for, on the ground that the 
plaintiff was induced to enter into the 
contract of the purchase of 200 bales of 
cotton at Bombay by means of a mis¬ 
representation. The defendants preferred 
an appeal to the learned Additional Dis- 
trict Judge. The learned Additional 
District Judge held that though the inci¬ 
dents of the contract between the parties 
were the same as if the defendants had 
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been pacca arhatias, the plaintiff was 
entitled to the declaration asked for as a 
pacca arhatia had no right of misrepre- 
sentation. On the question of the main¬ 
tainability of the suit, the learned 
Additional District Judge made the follow¬ 
ing observations : 

The suit, however, did not take the matter very 
far as the declaration merely wi[ied out the 
adjustment and a settlement brought about by 
fraud could be ignored by the plaintifi and he 
could after the due date of delivery bring a suit 
for recovery of money due from defendants or 
damages for non-acceptance of delivery. Courts 
refuse to make futile declarations and if the 
matter had been left to me as an original Court 
I would not have granted the declaration. 

But a declaration liaving been granted and the 
discretion used not been shown to be perverse or 
arbitrary, it is not proper to reverse the decree. 

Againsti this decision the defendants 
have preferred a second appeal to this 
Court. The proposition of law is firmly 
'established that a pacca arhatia is an 
agent of his constituent only up to a 
certain point. It is the duty of the pacca 
jarhatia to give a correct quotation of the 
price and for the purposes of quoting the 
price the pacca arhatia is an agent of his 
jeonstituent. If, however, the rate quoted 
I by the pacca arhatia is not incorrect and 
|a transaction takes place between the 
ipacca arhatia and the constituent, the 
transaction must be regarded as a con¬ 
tract between a principal and a principal. 
Eeference may be made in this connexion 
to 45 Bom 386.^ At p. 410 of this ruling 
certain observations of Jenkins, C. J. are 
quoted and they are to the following effect: 

I do nob say that there is no relation of princi¬ 
pal and agent between the parties at any stage ; 
there may be up bj a point, and that this is 
legally possible is shown by Hellish, L. J. in 
Ex parte White,^ where he speaks of a ‘person 
who is an agent up to a certain point’. So here 
there may have been that relationship in its 
common meaning for the purpose of ascertaining 
the price at which the order was to be completed, 
and to this point of the transaction all the obli¬ 
gations of that relation perhaps apply. Bub when 
that stage is passed, I think the relation is not 
that of principal and agent but of the nature 
I have indicated. 

It was further observed in this ruling 
that in the case of a pacca arhatia there 
is no privity between the constituent and 
the third party with whom a pacca arhatia 
ideals. The pacca arhatia can make con- 

1 . Manilal Raghunath v. Radhakisan Ramjiwan, 
AIR 1921 Bom 239=62 I 0 361=45 Bom 
386=22 Bom L R 1018. 

5. (1871) 6 Oh 397=24 L T 45=40 L J B K 73= 
19 W R 488. 


tracts with such parties or not as he 
pleases. If he makes contracts he can 
cancel them just as it suits him. Thel 
pacca arhatia can cover himself by con. 
tract with the third parties; he can deal 
with the covering contract as he pleases 
and sell back the cotton if it suits him. 
There is an absolutely distinct dividing 
line between the dealings as between the 
arhatia and his constituent on the one 
hand, and his covering dealings, if any, on 
the other. Eeference may also be made in 
this connexion to 20 I C 882,^ 32 Bom 
205^ and 37 Bom 347.® 

In the present case there is no allegation 
that the defendants made any misrepre¬ 
sentation regarding the price prevailing 
at Bombay on 28th August 1932, with 
resjpect to Broach Cotton April.May 1933 
delivery. When the defendants accepted 
the order of the plaintiff, it was open to 
them not to buy any cotton at all or if 
they wanted to cover themselves to buy 
cotton either at Bombay or at Lahore. 
They were bound to deliver to the plaintiff 
200 bales of cotton at the rate at which 
they accepted the order on the due date at 
Bombay. If the delivery to the plaintiff 
of the required amount of cotton on the 
due date entailed any loss, the defendants 
were bound to bear the loss themselves. 
If, however, it resulted in any profit, they 
would be entitled to retain it. In other 
words the defendants could allocate the 
contract to themselves, and they were not 
bound to buy 200 bales of cotton at Bom. 
bay at all. In this view of the matter it 
is not open to the plaintiff to raise any 
objection if the defendants purchased the 
required amount of cotton at Lahore and 
not at Bombay. The alleged misrepre¬ 
sentation that the defendants had bought 
200 bales of cotton at Bombay on 28th 
August 1932, does not in any way affect 
the present case. 

The learned Additional District Judge 
while holding that the declaration granted 
to the plaintiff in the present case was a 
futile declaration, and that he would not 
have granted it himself, has still main¬ 
tained the declaration. It was observed 
in AIE 1930 Bom 331,® that a declaration 

3. Chhogmal v. Jainarayan, (1913) 15 Bom L R 

750=20 I G 882. 

4. Nathu Bai Motilal v. Bai Ujjam, (1908) 32 

Bom 205=10 Bom L R 274. 

5. Bhagwaa Das v. Burjorji, (1913) 37 Bom 347 

=17 I 0 152=14 Bom L R 807. 

6 . Shripatrao v. Shankarrao, AIR 1930 Bom 

331=127 IG 330=32 Bom h R 207. 
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that the defendant is liable to pay the 
plaintiff all monies which the plaintiff as 
the defendant’s guarantor is liable to pay 
under or in respect of a decree, cannot be 
granted under S. 42, Specific Relief Act, as 
it affects only the pecuniary relationship 
between the parties to the contract. To 
the same effect are 39 Mad 80^ and 1 Pat 
1.** We are, therefore, of the opinion that 
the present case does not fall within the 
purview of S. 42, Specific Relief Act. 

The learned counsel for the respondent 
urged that the plaintiff was entitled to the 
declaration prayed for under the provisions 
of S. 39, Specific Relief Act. We think 
that this argument is devoid of all force. 

S. 39 lays down that any person against 
whom a written instrument is void or 
voidable, and who has a reasonable appre¬ 
hension that such instrument, if left out¬ 
standing, may cause serious injury, may 
sue to have the instrument adjudged void 
or voidable. In the present case no ques- 
tion of the cancellation of any instrument 
arises as the contracts which formed the 
subject matter of the present litigation 
were not entered into by means of any 
written instrument. Moreover, there is no 
reasonable apprehension in the present 
case that if any written instrument is left 
outstanding it will cause any serious 
injury to the plaintiff. We therefore, hold 
that the suit as framed is not maintainable. 
For the reasons given above we accept 
this appeal set aside the judgments and 
the decrees of the Courts below, and dis¬ 
miss the plaintiff’s suit with costs through¬ 
out. 

D.s./r.k. Appeal accepted* 

7. Ramakrishna Pattar v. Narayana Pattar, 

A I R 1915 Mad 584=26 I 0 883=39 Mad 80 
=27 M L J G34. 

8 . Rafiquddin v. Asgar Ali, AIR 1922 Pat 392= 
63 I 0 38=1 Pat 1=3 P L T 793. 
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Bhide, J. 

Jagat Ram — Defendant — Appellant. 

V. 

Misar Kharaiti Bam and others — 

Plaintiffs — Respondents. 

First Appeal No. 227 of 1936, Decided 
on 4th January 1937, from order of Dist. 
Judge, Jullundur, D/- 29th July 1936. 

Civil P. C. (1908), S. 149 and O. 7, R. 11 — 
Insufficient court'fee—Extension of lime— 
Suit presented to Senior Sub-Judge, being 


officer for distributing plaintS’-Plaint being 
insufficiently stamped he called upon plain¬ 
tiff to make up deficiency within certain time 
—Deficiency made up but at such time when 
suit was barred by time and plaint then sent 
to proper Court—Suit having reached trial 
Court properly stamped, factof Senior Subor¬ 
dinate Judge extending time to make up 
deficiency, though not authorized to do to 
held was immaterial — Suit held to be in 
time. 

Plaintifi presented the plaint to the Senior 
Subordinate Judge, the ofhcer for distributing the 
plaints. The Judge finding that the plaint •was- 
not properly stamped, called upon the plaintifi to 
make up the deficiency within a certain time. 

The plaintifi did pay the court-fee within the 
time fixed but at a time when the suit became 
barred by time. The plaint was then sent to the 
proper Court. It was contended by the defendant 
that the Senior Subordinate Judge being a minis¬ 
terial officer, had no authority to extend time to. 
make up the deficiency : 

Held : that even if the plaint had been sent, 
to the trial Court with insufficient stamp,^ the^ 
Court would have been bound to ask the plaintiff 
under 0.7, R. 11, Civil P. 0., to makeup the 
court-fee within a period to be fixed by it and 
the plaint could only be rejected if the deficiency 
in the court-fee was not made up within the 
period. The deficiency in the court-fee having, 
already been made up before the plaint reached, 
the trial Court, the mere fact that the deficiency 
had been made up on the requisition by the- 
Senior Subordinate Judge who was not autho¬ 
rized under S. 149 to extend any time for the- 
deficiency in the court-fee being made up, was not 
material. The suit therefore was in time : Case 
law referred. [P 393 0 1, 2} 

J. L. Kapur^ B. L. Anand I — 

for Appellant* 

D. N. Aggarical and Achhru Bam — 

for Respondents* 

Judgment.—The material facts bearing 
on the question of limitation which arise 
in this second appeal are briefly as 
follows : The plaint was presented to the 
Senior Subordinate Judge of Jullundur on 
14th January 1935 on a oourt-fee stamp 
of Re. 1 only. The oourt-fee being in¬ 
sufficient the Senior Subordinate Judge 
ordered the plaintiff to make up the court- 
fee which was done on 16th January 
1935. The plaint was then sent to Lala 
Pars Ram, Subordinate Judge, 2nd Class* 
at Jullundur. An objection was raised' 
before him that the Senior Subordinate’ 
Judge had no authority to extend time for 
making up the deficiency in the court-fee- 
as he was only acting ministerially in- 
distributing plaints. This objection wae 
upheld by the Subordinate Judge, and he 
was further of opinion that the plaintiff- 
had not acted bona fide in presenting the 
plaint in the first instance on a court-fee 
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stamp of Ee. 1 only, and there was no 
good reason for giving an extension of 
time for making up the court-fee. He 
accordingly held the suit to be barred by 
time as the period of limitation had ex¬ 
pired before 16th January 1936 when the 
deficiency in the court-fee had been made 
up. On appeal the learned District Judge 
differred from the trial Court and held 
that the Senior Subordinate Judge was 
competent to grant an extension of time 
for making up the court-fee, and remanded 
the case under 0. 41, R. 23, Civil P. C., 
for decision on merits. Prom this decision 
the present appeal has been preferred. 

The view of the trial Court, that the 
Senior Subordinate Judge was acting 
ministerially in distributing plaints and 
did not constitute a Court for the purpose 
of extension of time under S. 149, Civil 
P. C., receives support from a Division 
Bench ruling of this Court reported in 
air 1928 Lah 484^ and has not been 
seriously challenged by the learned counsel 
for the respondents. The learned counsel 
for the respondents contended however, 
that even if the Senior Subordinate Judge 
was not authorized to grant any extension 
of time under S. 149. Civil P, C., the 
provisions of 0. 7, R. 11, Civil P. C., 
require that when a plaint is insufficiently 
stamped, time should be given to the 
plaintiff to make up the court-fee and it 
is only if the order of the Court in this 
respect is not complied with that the 
plaint can be rejected. In support of this 
contention the learned counsel cited 3 P R 
1893,2 89 I C 766,2 ggi,** 

32 Mad 3052 and 49 Cal 880® at p. 884. 
In view of these rulings it would appear 
that even if the plaint had been sent to 
the trial Court with Re. 1 stamp, the 
Court ^ would have been bound to ask the 
plaintiff to make up the court-fee within 
a period to be fixed by it and the plaint 
could only be rejected if the deficiency in 
the court-fee was not made up within the 

1. Sharam Singh v. Sadhu Singh, AIR 1928 
Lah 484=110 I C 293. 

2. Janda Khan v. Bahadur Ali, (1893) 3 P R 
1893. 

3. Jiwan Das v. Khushabi Ram, AIR 1917 
Lah 377=391 0 766=27 P L R 1917. 

4. Mt. Jantan v. Ahmad, AIR 1928 Lah 221= 
1061 0 817. 

6 . Gavaranga Sahu v. Botakrishna Patro, (1909) 
32 Mad 305=4 I C 503=19 M L J 340 (P B). 
6 . Radha Kanta Saha v. Dabcndia Naravan 
Saha, AIR 1922 Cal 506=70 IC 101=38 
C L J 74=49 Cal 880=27 OWN 566. 


period. It is true that the action of the 
plaintiff in instituting the plaint on a 
court-fee stamp of Ee. 1 only in the pre-' 
sent case does not appear to be bona fide, 
but the worst that the trial Court couldi 
do was to ask the plaintiff to make up the 
court-fee on the very day on which the 
plaint was presented. As it was, the 
deficiency in the court-fee had already 
been made up before the plaint reached' 
the trial Court. In these circumstances 
the mere fact that the deficiency had been 
made up on the requisition by the Senior 
Subordinate Judge who was not authorized 
to extend any time for the deficiency in 
the court-fee being made up, does not 
appear to me to be material. I, therefore, 
uphold the order of the learned District 
Judge and dismiss the appeal, but in view 
of all the circumstances leave the parties 
to bear their own costs of this appeal. On 
request by counsel, the case is certified as 
fit for further appeal. 

"U'.d./a.L. Appeal dismissed. 
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Agha Haider, J. 

Qurhan Hussain Shah and another — 

Decree-holders—Appellants. 

v. 

Fazal Shah —Judgment-debtor — 

Respondent. 

Misc. First Appeal No. 10 of 1936, 
Decided on 8th April 1936, from order of 
Senior Sub-Judge, Sargodha, D/. 9tb 
November 1935. 

(a) Res judicata—Even wrong decision on 
issue of law operates as res judicata—Exe¬ 
cution proceedings—Judge passing order for 
attachment and sale of certain crops of 
judgment-debtor — Objection to attachment 
byjudgment-debtorunder S. 18, PunjabColo- 
nization of Government Lands Act—Judge 
cannot revise his previous order. 

Under S. 11, Civil P, 0., which also applies to 
execution proceedings, even a wrong decision on 
an issue of law operates as res judicata, inas¬ 
much as S. 11, makes no distinction between 
an issue of fact and an issue of law, especially 
when there is identity of the matter in issue 
and also of the cause of action. So where a 
Judge, in execution proceedings, passed an order 
for attachment and sale of certain crops of the 
judgment-debtor and subsequently objection to 
attachment under S. 18, Punjab Colonization of 
Government Lands Act, is brought by the judg* 
ment-debtor, he is barred under S. 11, Civil P. C., 
from revising the previous order i A I R 193^ 
Lah 3; AIR 1933 Lah 325 \ AIR 19BI Bom 
570 B,n3iAIRl982 Bom 257,Bel. on. [P 394 C 2}' 

(b) Punjab Colonization of Government 
Lands Act (5 of 1912), S. 18 — “Rights ok 
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interests vested in a tenant*’does not include 
crops growing on land (Obiter). 

Oljitcr .—Tho expression “rights or interests 
vested in <i tenant” in S. 18, Punjab Colonization 
of Govorninent Lands Act, does not include crops 
growing on the land: AIR 1936 Lah 313, 
hl.oZ [P 395 Cl] 

Mahbub llahi —for Appellants. 

Jalalud.Din Mirza—iox Respondent. 

Judgment.—This is a decree-holders’ 
appeal arising out of certain execution 
proceedings. A suit was brought by the 
present decree.holders against Fazal Shah, 
the son and legal representative of Gohar 
Shah, the original debtor, for a sum of 
Rs. 10,000. This suit was dismissed by 
the trial Court. The plaintiffs went up 
in appeal, and this Court, on 7th Novem¬ 
ber 1932, passed a decree against the 
estate of Gohar Shah deceased for a sum 
of Rs. 5,000. In the course of certain 
proceedings, to which it is not necessary 
to refer in detail, an order was passed on 
3rd August 1934, that Fazal Shah, the 
legal representative of his father Gohar 
Shah was personally liable for the pay- 
ment of Rs. 2,437 out of the total decretal 
amount. This order was not appealed 
against and became final. The present 
proceedings relate to the execution of the 
decree in respect of the sum of Rs. 2,437 
against Fazal Shah, who has been held to 
be personally liable for the sum. The 
Senior Subordinate Judge by an order 
dated 13th July 1935 allowed execution 
to proceed against certain crops and the 
papers were sent to the Collector to carry 
out attachment and sale, in accordance 
with the provisions of the High Court 
Rules and Orders, Vol. 1, Chap. 12. It 
appears that subsequently an application 
was made on behalf of Fazal Shah, judg¬ 
ment-debtor, in which he raised the plea 
that the crops of which attachment had 
been ordered by the Subordinate Judge 
were not liable to attachment and sale in 
view of tho provisions of S. 18, Coloniza- 
tion of Government Lands Act (Punjab Act 
5 of 1912). The learned Subordinate Judge 
gave effect to this objection, cancelling 
the attachment and releasing the property 
from the process of the Court. He further 
directed that his order releasing the pro¬ 
duce from attachment should be communi¬ 
cated to the Collector, 

The decree-holders have come up to 
this Court in appeal. Mr. Mahbub Elahi, 
the learned counsel for the decree.holders 
-appellants, has argued that under the rule 


of constructive res judicata as embodied in 
Expln. 4, to S, 11, Civil P. 0., coupled 
with the general doctrine of res judicata, 
it was not open to the learned Subordinate 
Judge to revise his order and to give effect 
to the belated objection raised by the 
judgment-debtor in his application dated 
12th October 1935. He has quoted a 
Single Bench decision of this Court in 
AIR 1933 Lah 3^ where it has been held 
that Expln. 4, to S. 11, applies to exeou- 
tion proceedings. This case seems to me 
to have laid down the law correctly. It 
was open to the judgment-debtor to raise 
this objection before tho order dated 13th 
July 1935 had been made by the Subor. 
dinate Judge and not having raised it, he 
cannot be allowed to ask the Court to 
revise its order on the strength of the 
plea raised under S. 18, Colonization of 
Government Lands Act. The learned 
Subordinate Judge seems to be under the 
impression that a decision on a question 
of law cannot bo res judicata and that, if 
a Judge has given a wrong decision on a 
legal point on a previous occasion, it is 
open to him to set it aside subsequently 
in order to rectify tho mistake of law that 
he had made. This is a wholly erroneous 
view and it is surprising that a Senior 
Subordinate Judge should seriously lay 
down such an astonishing proposition. 
The essence of the rule of res judicata is 
finality. Litigation must come to an end 
and the rights of the parties should be 
settled once and for all. If it were to be 
laid down that a Court can set aside its 
previous decisions merely because they 
were decided on a wrong view of the law, 
the practical result would be that the 
rule of res judicata would lose all its uti¬ 
lity and cease to have any effect. 

There are a number of decisions in - 
which it has been laid down that even a 
wrong decision on an issue of law operates 
as res judicata, inasmuch as S. 11, Civil 
P. C., makes no distinction between an 
issue of fact and an issue of law, especially 
when there is identity of the matter in 
issue and also of the cause of action. In 
the present case the matter in issue ^ and 
the cause of action are undoubtedly iden¬ 
tical; vide AIR 1931 Bom 570;^ AIR 

1. Kidar Nath v. Taj Mohammad Khan, AIR 

1933 Lah 3=141 I 0 259=34 P L R 685=15 

Lah 20S. 

2. Keshav Jagannath v. Qangadhar Yednesh- 

war, AIR 1931 Bom 670=135 I 0 470=33 

Bom L R 1443, 
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1932 Bom 257^ and A I R 1933 Lah 325.^ 
Under the circumstances the order of the 
Court on this part of the case is wholly 
erroneous. It is not necessary to decide 
the question of the applicability of S. 18, 
Colonization of Government Lands Act; 
but, on a perusal of the section I do not 
think that the crops growing on the land 
can be included in the expression * rights 
or interests vested in a tenant”. There is 
some support for this view in 33 I C 741.® 
The decision of this question, however, is 
not necessary for the disposal of this 
appeal. I would, therefore, allow the 
appeal and set aside the order of the 
learned Senior Subordinate Judge, dated 
19th November 1935. The result, there, 
fore, is that the order dated 13th July 
1935 is resuscitated. The appellants shall 
get their costs. 

D.S./r.K. Appeal alloxred. 

3. Savitri Ramayya v. Holebasappa Murgeppa, 
AIR 1932 Bom 257=137 I C 600=34 Bom 
L R 198. 

4. Barkat Ali v. Karim Bakhsh, AIR 1933 Lali 
325=143 I C 90=34 P L R 452=14 Lah 442. 

5. Kidar Nath v. Ganesha Mai, AIR 1916 Lah 
313=33 1 0 741. 
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Addison and Din Mohammad. JJ. 

Mi\ Bohert Burroices — Appellant. 

V. 

Mrs. Enid Bu.rrowes — Respondent. 

First Appeal Nos. 135 and 139 of 1936, 
Decided on 22Dd January 1937, from 
decree of Dist. Judge, Rawalpindi, D,'.31st 
January 1936. 

Divorce Act (1869), S. 22-Application for 
judicial separation—Allegation of adultery— 
Direct proof is difficult—Circumstantial evi¬ 
dence enabling reasonable inference of adul¬ 
tery is enough. 

In an application for judicial separation under 
S. 22, Divorce Act, where adultery is alleged, it is 
difficult to produce evidence of witnesses who 
may have seen the guilty party in flagrante 
delicto and at most circumstantial evidence can 
be led from which a reasonable inference may be 
drawn of the guilty party having committed 
adultery: AIR 1928 Oudh 114; AIR 1928 All 
338 and AIR 1923 Bom 284, Distinq.: AIR 
2933 All 427, Foil. [p 395 c 2] 

Amar Nath Ghana —- for Appellant. 

Harcharan Singh — for Respondent. 

Din Mohammad, J. — This judgment 
will dispose of Civil Appeals Nos. 135 and 
139 of 1936, which have been preferred 
by Mr. Robert Burrowes from a consoli. 


dated judgment of the District Judge, 
Rawalpindi, granting Mrs. Enid Burrowes, 
wife of Mr. Robert Burrowes, a decree for 
judicial separation and alimony and dis- 
missing Mr. Robert Burrowes’ petition for 
the dissolution of his marriage and dama¬ 
ges against the co-respondent, Mr. Wallace. 
The petition for judicial separation and 
alimony was presented by Mrs. Burrowes 
on 2nd August 1935 while the petition for 
dissolution of marriage was put in by Mr. 
Burrowes on 2l3t August 1935. Under 
S, 22, Divorce Act (4 of 1869), a decree 
for judicial separation can be obtained by 
a wife on the ground, among others, of 
adultery, or cruelty, and a decree for 
dissolution of marriage can be granted to 
a husband under S. 10 of the same Act 
on proof of adultery. The questions that 
arise for determination in this case there¬ 
fore are : (a) whether it has been proved 
by Mrs. Enid Burrowes that Mr. Burrowes 
has been guilty of adultery or cruelty, and 
(b) whether Mr. Burrowes has established 
that Mrs. Enid Burrowes has been guilty 
of adultery. 

We take up the petition of Mrs. Enid 
Burrowes first. She examined a large 
number of witnesses to prove her bus- 
band’s illicit connexion with one Mrs. 
Wallace, and the District Judge relying 
upon their evidence has come to the con. 
elusion that the allegations made by her 
have been fully established. We have 
been taken through the record by counsel 
on both sides and have no hesitation in 
endorsing the conclusion arrived at by the, 
District Judge. In such cases it is difiBcult 
to produce evidence of witnesses who may 
have seen the guilty party in flagrante 
delicto and at most circumstantial evi.| 
dence can be led from which a reasonable! 
inference may be drawn of the guiltyi 
party having committed adultery. The 
evidence on the present record is of the 
nature described above and the circum. 
stances brought on the record, taken 
together, lead to the irresistible conclusion 
that Mr. Burrowes’ adulterous intercourse 
with Mrs. Wallace has been fully proved. 
Reference in this connexion may be made 
to the statements of Mr. J. Burrowes, 
his wife Dr. Wadia Burrowes, Lala 
Karam Chand, Mr. Thomas, Mr. Collins, 
Muhammad Zaman and Suraj Mai. Stand- 
ing by itself, the evidence of some of these 
witnesses, like that of Muhammad Zaman 
and Suraj Mai, may not carry conviction, 
but read in the light of the statements of 
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those •witnesses whoso testimony is not 
open to attack on any ground whatever, it 
lends a good deal of support to the case of 
Mrs. Enid Burrowes. The Judge who 
recorded the statements of these witnes¬ 
ses has been impressed by their veracity, 
and sitting as an appellate Court, we do 
not find any justification for differing from 
his conclusion in the absence of any 
serious objection. Counsel for the appel¬ 
lant has referred to A I R 1928 Oudh 114,^ 

A I R 1928 All 338^ and 47 Bom 657,^ 
but none of these authorities is of any 
relevancy in this matter; in fact these 
authorities go against the appellant. 

In A I R 1928 Oudh 114^ it was 

remarked by Pullan J.: 

It ia easy for a wife, who has some grievance 
against her husband, to say that she would rather 
take an allowance and live apart from him, but it 
is not the object of the law to make such separa¬ 
tions easy. They are merely a short road to prosti¬ 
tution and there are certain things which a wife 
must put up with. Where the husband has 
shown himself to be suspicious, jealous and 
occasionally violent, but it is not proved that he 
is unfaithful or that he has failed to support her 
or her children in decency or that he is habitu¬ 
ally cruel, it is neither for her advantage nor in 
the interest of justice that she should be given a 
separation from her husband under such circum¬ 
stances. 

It would be obvious from this quotation 
that this judgment is of no help to the 
appellant. In the present case what has 
been mainly alleged and proved is the 
unfaithfulness of the husband and that 
makes the whole difference. From all 
the attendant circumstances brought on 
the present record, we are inclined to 
believe that the object of Mrs. Burrowes 
is not to obtain an easy riddance from her 
husband with a view to lead a life of 
unchastity with impunity, but to pursue 
her legal remedies in the face of unavoid¬ 
able circumstances. In A I R 1928 All 
338^ three learned Judges of the Allaha¬ 
bad High Court remarked : 

The Court while exercisiDg its discretion in 
matrimonial cases, must have regard not only to 
the rights and liabilities of tho matrimonial per¬ 
son wronged, and of the wrongdoer respectively 
inter se, but also to the interests of society and 
public morality. The Court should endeavour to 
promote virtue and morality and to discourage 
vice and immorality. 

1. G. C. Poster v. A. B. Foster, AIR 1928 Oudh 

114=107 I C 184. 

2. James Peter Sherring v. Shahzadi Sherring 

Jackson. AIR 1928 All 338=108 I C 117= 

50 All 464=26 A L J 153. 

3. Mrs. Rose Hill v. Mr. Luke C. Hill, AIR 

1923 Bom 284=73 I C 304=47 Bom 657=26 

Bom L R 289. 


This may be true, but we fail to under¬ 
stand how these remarks apply td the 
present case. The decree in this case ia 
being passed to redress the wrong done to 
the wife by the husband and to penalise 
the husband for the matrimonial sin that 
he has committed, and it can under no 
circumstances be considered that the order 
of the Court in this respect would in any 
way lead to vice or immorality. In 47 Bom 
657,^ Marten, J. held that generally, a 
guilty party in a matrimonial suit cannot 
obtain relief either by way of judicial 
separation or by way of divorce. With 
this principle of law we are in entire 
agreement but we do not think that Mr. 
Burrowes has been able to substantiate 
his allegation of adultery against Mrs. 
Burrowes. Counsel for the respondent 
has relied on A I R 1933 All 427where 
the present Chief Justice of this Court 
sitting as a Single Judge of the Allahabad 
High Court referred with approval to tho 
following remarks of Sir William Scott : 

It is a fundamental rule, that it is not neces“ 
sary to prove the direct fact of adultery ; bemuse 
if it were otherwise, there is not one case^ in a 
hundred in which that proof would be attainable. 

It is very rarely indeed that the parties are 
surprised in the direct fact of adultery. In every 
case almost the fact is inferred from circum¬ 
stances that lead to It by fair inference as a neces¬ 
sary conclusion ; and unless this were the case, 
and unless this were held, no protection what¬ 
ever could be given to marital rights. The only 
general rule that can be laid down upon the 
subject is, that the circumstances must be such 
as would lead the guarded discretion of a reason¬ 
able and just man to the conclusion. 

With all respect, we are in entire agree¬ 
ment with the principle laid down above> 
and applying this test to the facts of the 
case before us, we have no hesitation in 
holding that the petitioner, Mrs. Enid 
Burrowes, has established beyond any 
reasonable doubt that Mr. Burrowes has 
on several occasions committed adultery 
with Mrs. Wallace and that on these 
grounds she is entitled to the decree grant¬ 
ed to her by the District Judge. In this 
view of the case, it is not necessary to go 
into the allegation of cruelty advanced by 
Mrs. Enid Burrowes. We accordingly 
affirm the decision of the District Judge 
and dismiss Civil Appeal No. 135 of 1936 
with costs. Adverting now to Civil 
Appeal No. 139 of 1936, the only state¬ 
ment relied on to prove the adulterous 

4 . 0. R. Gibbs v. Mrs. E, M. Gibbs, AIR 1933 
All 427=143 I 0 890=1933 A L J 1108 = 55 
All 697. 
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connexion between Mr. Wallace and Mrs. 
Enid Burrowes is that of a boy Lakshmi 
Ohand. After giving due consideration to 
this statement and scrutinizing it in the 
light of the undisputed circumstances of 
Mrs. Burrowes’ physical condition in 
December 1934 and January 1935, we 
are driven to the irresistible conclusion 
that it is but a tissue of lies. In the face 
of the unimpeachable evidence that Mrs. 
Burrowes had undergone a major opera¬ 
tion in those days for the removal of her 
gall bladder and a kidney and that she 
had been advised by all her medical 
attendants to abstain from sexual inter¬ 
course on the pain of death, we cannot 
believe that she would have run the risk 
of a carnal intercourse with a paramour 
of hers in spite of all these admonitions. 
The only ground, therefore, on which Mr. 
Burrowes could obtain a decree for dis¬ 
solution of marriage fails, and this being so, 
even if Mrs. Burrowes’ previous adultery 
with Mr. Wallace in 1929 be held to have 
been established, it would not be sufficient 
for dissolution of Mr. Burrowes’ marriage 
with her inasmuch as it had long before 
been condoned and it could not be revived 
unless the allegation of subsequent adul- 
tery was substantiated. This appeal, 
therefore, cannot succeed. We accor¬ 
dingly dismiss Civil Appeal No. 139 of 
1936, but as we have already allowed 
costs against Mr. Burrowes in Civil Appeal 
No. 135 of 1936, we make no order as to 
costs in this appeal. 

B.D./d.s, Appeals dismissed. 
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Addison and Din Mohammad, JJ. 

Ganga Bam.Balmokand — Assessee— 
Petitioner. 

V. 

Commissioner of Income-Tax^ Punjab^ 
N, W, F. and Delhi Provinces^ 
Lahore — Opposite Party. 

Civil Miso. No. 273 of 1936, Decided on 
25th November 1936. 

Income-Tax Act (1922), S. 23 (3)—Flat rate 
—Objection by assessee—Assessee’s account 
books rejected — Case held proper for 
reference under S. 66. 

Where the account books of the assessee were 
rejected by the Income-tax Officer and he pro¬ 
ceeded to assess him at a flat rate to which 
method of assessment, the assessee objected 
throughout the proceedings : 

Beld : the case was a proper one for reference 
under S. 66 of the Act: AIB 1933 P C 198 

[P 399 0 ij 


Kirpa Bam Bajaj —for Petitioner. 

J. N, Aggarwal and S. M, Sikri — 

for Opposite Party. 

Addison, J. — The firm Ganga Earn. 
Balmokand has applied to this Court under 
the provisions of S. 66 (3), Income-tax Act, 
for a mandamus to issue on the Commis¬ 
sioner of Income-tax, requiring him to 
state the case of the assessee for the year 
1933-34 and to refer it for the orders of 
this Court. The assessee has a head office 
and four factories. From 1928-29 to 
1932-33, the trading accounts of the 
assessee were accepted and they disclosed 
the following flat rates of profit, namely : 


1928-29 

... 8*6 

per cent. 

1929-30 

... 8’9 

per cent. 

1930-31 

... 5*7 

per cent. 

1931-32 

... 4*65 percent. 

1932.33 

... 5'8 

per cent. 


In the 1933-34 assessment, which is in 
dispute, the rate disclosed was 3 per cent., 
and the books were scrutinized, the rea- 
son given for this being that the rate per¬ 
cent. of profit was out of all proportion to 
the average rates of profits made by other 
persons in the same trade. 

The Income-tax Officer then found that 
the trading account was not supported by 
a stock book but was based on the inven¬ 
tory system, under which the quantity 
and valuation of opening and closing stocks 
could easily be manipulated, directly 
affecting the net profits, and that in such 
an account a portion of the sales could be 
kept out of the books without leaving any 
chance for their detection and that in this 
way profit could be very easily concealed. 
During the investigation the assessee 
alleged that the balance-sheets were pre¬ 
pared every year on pieces of paper which 
were destroyed, no copy being retained 
and that though he had four factories for 
the manufacture of soap, he kept no 
accounts showing their individual activi¬ 
ties, that no record was maintained of the 
raw material supplied to each factory or 
of the manufactured goods received there¬ 
from. It was further alleged that all 
purchases and sales were made by the 
head office and that each factory drew raw 
material without any record and the head 
office sent a man with each purchaser to 
the factory, the goods being delivered 
without any record at the factory. These 
allegations were not believed and they are 
certainly unusual. 
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The Income-tax Officer, therefore, on 
the facts before him, rejected the evidence 
of the books, holding them to bo false and 
cooked and not representing in fact a true 
and complete version of both sides of the 
transactions as they actually occurred in 
the course of business. He, therefore, 
increased the sales shown in the books 

from Rs. 3,14.456 to Rs. 3,50,000 which ho 
estimated would account for the concealed 
transactions. He further applied a flat 
rate on these sales of 7 per cent, to arrive 
at the profit. The assessee objected to the 
Commissioner that this was not a proper 
method for assessment under S. 23 (3) of 
the Act, and asked that the case be 
referred to this Court. The Commissioner 
refused this application and the assessee 
has come here with a request that he be 
required to state the case. The Commis¬ 
sioner has made it quite clear that the 
proviso to S. 13 was not applied in this 
case. This proviso runs as follows : 

provided that, if no method of accounting has 

been regularly employed, or if the method 
employed is such that, in the opinion of the 
Income-tax Omcer. the income, profits and gains 
cannot properly be deduced therefrom, then the 
computation shall bo made upon such basis and 
in such manner as the Income-tax Officer may 

determine. 

Possibly it may be the case that 
on the facts found by the Income-tax 
authorities the second part of this proviso 
may apply but that matter does not 
appear to arise in this case as the Com¬ 
missioner has unequivocally stated that 
it has not been applied and that the 
decision was a decision under S. 23 (3J 
of the Act on the merits. According to 
S. 23 (l) if the Income-tax Officer is 
satisfied that a return made under S. 22 
is correct and complete, he shall assess 
the total income of the assessee and shall 
determine the sum payable by him on the 
basis of such return. According to S. 23 (2) 
if the Income-tax Officer has reason to 
believe that a return is incorrector incom¬ 
plete he shall serve on the person who 
made it a notice requiring him either to 
attend at the Income-tax Officer’s office or 
to produce or to cause to be there produced 
any evidence on which such person may 
rely in support of the return. Then comes 
S. 23 (3) to the effect that on the day 
specified in the notice or later the Income- 
tax Officer, after hearing such evidence as 
such person may produce and such other 
evidence as the Income-tax Officer may 
require, shall by an order in writing, 


assess the total income of the assessee, 
and determine the sum payable by him on 
the basis of such assessment. We are not 
here concerned with S. 23 (4). 

It was contended before us that, this 
being an assessment under S. 23 (3), the 
Income-tax authorities had to come to a 
decision on evidence and that this was nob 
done in the present case. It was assumed 
for the purposes of the argument that the 
books were properly rejected though they 
had been accepted for the five preceding 
years. It was argued, however, that there 
was no evidence, on which the Income- 
tax authorities could raise the amount 
shown in the books from Rs. 3,14,456 to 
Rs. 3,50.000 or on which they could apply 
a flat rate of 7 per cent, on the sales to 
arrive at the profit. It was contended 
that the addition to the sales and the flat 
rate applied were merely estimates or 
conjectures of the Income-tax authorities, 
not based on any evidence before them. 
If, of course, the books had been rejected 
under the second part of the proviso to 
S. 13, the Income-tax Officer had power 
to assess in such manner as^ he could 
determine, and this would certainly allow 
an estimate to be made; but this is not 
the case of the Income-tax authorities, 
the Commissioner clearly stating that it 
was a case of action under S. 23 (3), that 

is, a decision on the merits. 

We were referred to a Privy Council 
case, 7 I T C 25.^ There the first question 
was whether a sum of Rs. 90.618, being 
credit sales for which cash was said not 
to have been received during the account 
year should have been included in the 
assessment for the year in question or in 
the next year and it was held that there 
was evidence for the finding of the Income- 
tax authorities that the objected item was 
excluded from the accounts out of ordi¬ 
nary course and for reasons not to be 
justified. In these circumstances it fol¬ 
lowed that the decision of the Income-tax 
authorities was final. The second ques¬ 
tion before their Lordships in that case 
was whether a flat rate in the absence of 
profit and loss account was justified and it 
was hold that, where the principle of 
assessment at a flat rate in the absence of 
profit and loss account was nob contested, 
its amount would be f or the Income-tax 

1. Mian Pero^e Shah v. Commr. of Income-tax, 
Punjab & N. W. F. Provinces, AIR 1933 
P 0 198=144 I C 686=60 I A 326=14 Lab 
682=7 IT 0 25 (P 0). 
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Officer to determine as a question of fact. 
This is undoubtedly a correct exposition 
of the law, but in the present case the 
assessee appears to have objected to the 
method of assessment at a flat rate 
throughout the proceedings. His books 
have been rejected by the Income-tax 
authorities, but it is contended that there 
is no evidence by which a flat rate can be 
held established or in accordance with 
which the amount shown in the books 
could be raised to the figure estimated by 
the Income-tax Officer. It seems to us 
that this is therefore a case which should 
be referred to us and we require the 
Commissioner to state the case of the 
assessee for the assessment year 1933-34, 
and to refer the following question namely, 

"Whether there was no material for the 
finding of the Income-tax authorities, 
arrived at under S. 23 (3) of the Act, that 
the sales should be raised from the figure 
shown in the books to Rs. 3,50,000 and 
that the correct flat rate for the calcula¬ 
tion of profit was 7 per cent, on the sales ?" 

There will be no costs of this petition. 

B.D./a.L. Order accordingly. 


A. 1. R. 1937 Lahore 399 

Young, G. J. and Monroe, J. 

Gian Ghand —Convict—Appellant. 

V. 

Emperor. 

Criminal Appeal No. 1211 of 1936, 
Decided on 13th January 1937, from order 
of Sess. Judge, Sargodha, D/. 15th October 
1936. 

(a) Criminal Trial—Confession—Magistrate 
asking accused to ‘make detailed statement* 
—Statement made thereon does not become 
involuntary or inadmissible. 

Where the Magistrate while recording a confes¬ 
sion asked the accused to ‘make a detailed state¬ 
ment*, it does not make the statement resulting 
from that question any the less voluntary. The 
confession as made is admissible in evidence. 
Such a question cannot be construed as a threat. 

[P 400 C 2] 

(b) Criminal Trial—Sentence — Murder — 
Accused 18 years old—That by itself is no 
reason to reduce sentence of death. 

That accused is a young hoy aged 18 is not by 
itself a sufficient reason to reduce the sentence of 
death to transportation for life. [P 401 C 1] 

Bam Lai Anand 11 — for Appellant. 

D, B. SawJiney — for the Crown. 

Young, C. J.— Gian Chand has been 
sentenced to death by the learned Sessions 


Judge of Shahpur at Sargodha for the 
murder of Sant Ram, a boy between 15 
and 16. Diwan Chand, a banker and 
money-lender of village Bhabra, bad in 
his house an almirah and a safe. In the 
safe, he had some jewellery. This jewel¬ 
lery had been transferred to the safe some 
20 days before the murder of Sant Ram. 
On 19th June 1936 Diwan Chand dis¬ 
covered that the jewellery in the safe 
amounting to some Rs. 2,000 in value and 
a note of Rs. 100 had been stolen. Diwan 
Chand suspected his nephew, Sant Ram, 
who has been murdered. Suspicion fell on 
Sant Ram as previously small sums had 
been found to be stolen from the safe. 
Diwan Chand and Har Bhagwan, father 
of Sant Ram, closely questioned Sant Ram 
and as a result obtained a confession from 
him that he had stolen the jewellery and 
the money at the instigation of Gian 
Chand and that he had handed the jewel¬ 
lery to Gian Chand. Sant Ram agreed to 
go and see Gian Chand and get the jewel¬ 
lery back. On the morning of 20th June 
Sant Ram left his father s house and after 
that day was never seen again alive. The 
relatives of Sant Ram made inquiries on 
the 20th as Sant Ram had not returned 
and it was discovered by them that three 
persons had seen Sant Ram walking with 
Gian Chand on the 20th. Gian Chand 
was approached and it is in evidence that 
he said that Sant Ram had gone to a 
village called Waryam. Har Bhagwan, Sant 
Ram’s father, went to Waryam with no 
result. On 22Dd June a report was made 
to the police. Suspicion very naturally 
under the circumstances fell upon Gian 
Chand who on the night of the 22nd was 
subjected to questions by persons who had 
joined the investigation with the result 
that on the morning of the 23rd he took a 
witness Beli Ram to some reeds near the 
well of his father and from there produced 
the missing jewellery wrapped up in a 
cloth. He also pointed out a turban and 
shoes which are alleged to belong to Sant 
Ram. The jewellery was then taken and 
handed over to the police. Gian Chand 
also showed the police where the body was 
lying. On 25th Gian Chand was taken to 
a Magistrate, First Class, who recorded a 
confession in which Gian Chand admitted 
that he had murdered Sant Ram. 

This is the whole evidence against the 
accused. Mr. Ram Lai Anand, who appears 
for the appellant, argues that circum¬ 
stances of the recovery of the jewellery 
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ara suspicious. We see nothing suspicious 
about it. We have examined the evidence 
of Bell Ram and we see no reason to 
doubt his evidence that Gian Chand did in 
fact take Beli Ram to the reeds where the 
jewellery was discovered. The only argu¬ 
ment advanced on this point is that Gian 
Chand, if he was ever in possession of the 
jewellery, would not have placed it in 
these reeds. We have not seen the reeds 
but we imagine they must have made a 
useful hiding place. Counsel then urges 
that the statement of Sant Ram to his 
relatives as to the theft of the jewellery 
and the complicity of Gian Chand is 
inadmissible, as his evidence is hearsay. 
Reference, however, to S. 32, Evidence 
Act, and in particular to sub-ss. (l) and (3) 
would appear to make it clear that this 
statement is clearly admissible. It cer¬ 
tainly is a statement which would have 
exposed Sant Ram, who could not be 
called, to a criminal prosecution, and in 
our view it is also a statement as to the 
circumstances of the transaction which 
resulted in the death of Sant Ram. 

The evidence of the three witnesses who 
saw Gian Chand and Sant Ram together on 
the 20th has also been attacked. They 
have been described as waj takkar wit¬ 
nesses. It i3 quite clear as regards 
Harnam Das at any rate that he would 
normally be expected to be at the brick, 
kiln where he said he was, and from \^ioh 
he saw Gian Chand and Sant Ram 
Equally Kartar Singh was at his well and 
he gives evidence that at that well he ^d 
land of which he was the lessee. He, 
therefore, too would have every reason to 
be in that particular spot. These two 
witnesses, therefore, at any rate cannot be 
described as waj takkar and on examina- 
tion of their evidence no attempt has been 
made to show that they have any reason 
whatever falsely to implicate Gian Chand 
or to ®iv0 evidence against him. We are 
therefore satisfied that Kartar Singh and 
Harnam Das did see these two together 
on the day when Sant Ram was un. 
doubtedly murdered. Further, evidence 
has been called which purports to show 
that Gian Chand was later on seen alone, 
but we pay no attention to this evidence 
as the witnesses cannot be sure that the 
day when they saw Gian Chand was the 
same day when he had been seen with 
Sant Ram. The confession of Gian Chand 
to the First Class Magistrate has not been 
relied upon by the learned Judge. The 


reason given by the learned Judge is that 
Gian Chand, when asked, made a short 
statement: “On the 17th of this month a 
theft took place. A murder took place 
on the 20th.*’ 

The learned Magistrate then addressed 
a question to Gian Chand as follows: 
"Make a detailed statement?" There¬ 
upon Gian Chand gave a detailed state¬ 
ment about the murder of Sant Ram. 
The learned Judge says that the use 
of the words “Make a detailed ^ state¬ 
ment" was equivalent to inducing or 
threatening Gian Chand^ and that there¬ 
fore this statement was inadmissible. In 
our opinion, it is impossible to attach any 
such meaning to this question. That the 
Magistrate under the circumstances asked 
the accused to make a detailed statement 
does not make the statement resulting 
from that question any the less voluntary. 
The accused could easily have said, No. 

I will not." It is a misuse of words to 
suggest that such a question could be 
strued as a threat. We, therefore, hold 
that the confession of Gian Chand is 
admissible in evidence. The evidence 
against Gian Chand, therefore, is that he 
had a strong motive to murder Sant Ram. 
We are satisfied that Sant Ram and Gian 
Chand conspired together to steal this 
jewellery; that Sant Ram handed the 
jewellery to Gian Chand, and that Sant 
Ram went on the morning of the 20th to 
attempt to get the jewellery back. It is 
clear that Gian Chand then realized that 
if he wished to keep the jewellery or to 
escape a criminal prosecution, he would 
have to get rid of Sant Ram. No stronger 
motive could exist. It is on the ground 

of motive therefore that the discovery of 

the jewellery by Gian Chand is important. 
We are satisfied that Gian Chand did pro¬ 
duce jewellery from the reeds of his father s 
well. We are satisfied too that Gian Chand 
pointed out the place where the body^ was 
lying: but we place no reliance on this, as 
it is almost certain that the police had 
discovered the body before Gian Chand 
took the police to the spot. Finally, the 
confession of Gian Chand makes the mat¬ 
ter beyond dispute. Even, however, with¬ 
out the confession there is enough evidence 
to satisfy us that Gian Chand is guilty of 
the offence with which he is charged. 

On the question of sentence counsel 
presses us to reduce the sentence from 
death to that of transportation for life on 
the ground that his client is aged 18. 
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While it appears to be quite clear that 
Gian Ghand is not more than eighteen, we 
do not think that this by itself in this case 
is sufficient ground for us to reduce his 
sentence. This will be a matter for the 
Local Government when the case comes 
before them. We dismiss the appeal and 
oonfirm the sentence of death. 

B.d./d.S. Appeal dismissed. 
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Tek Chand, J. 

Sohna Mal —Decree-holder—Petitioner. 

V. 

Official Receiver, Sheikhupura and 
another, Surety — Defendants — 
Opposite Parties. 

Civil Revn. No. 686 of 1936, Decided on 
3rd February 1937, from order of Addl. 
Dist. Judge, Sheikhupura, D/- 15th May 
1936. 

Jurisdiction —Consent or acquiescence of 
parties cannot give jurisdiction to Court 
which it does not possess—Appeal presented 
to and decided by Court having no juris¬ 
diction to entertain it—Appeal held was 
wrongly presented and that Court had no 
jurisdiction to decide it—Decision of appel* 
late Court could be set aside in revision and 
appeal should be returned to be presented to 
proper Court. 

The consent or acquiescence of the parties can¬ 
not give jurisdiction to the Court to entertain and 
decide a case which it has no jurisdiction to 
entertain and decide. [P 401 C 2] 

By virtue of the High Court notification under 
8 . 39 (3), Punjab Courts Act, an appeal from the 
Court of the first instance was directed to the 
Senior Subordinate Judge and not to the District 
Judge. An appeal from the Court of first instance 
was filed in the Court of District Judge and he 
decided it. On revision : 

Held : that it was a defect of jurisdiction that 
the District Judge entertained such an appeal. 
The appeal was wrongly presented and the Dis¬ 
trict Judge had no jurisdiction to decide it. The 
decision of the District Judge could therefore be 
set aside in revision and the appeal should be 
returned for presentation to proper Court : A I R 
1936 Lah 575, ReU on. [P 401 C 2] 

Sardar Hazara Singh —for Petitioner. 

Mohsin Shah —for Opposite Parties. 

Order. —The petitioner Sohna Mal had 
obtained a decree for Rs. 365 and costs 
against Sardara. In execution of the 
decree he applied for the arrest of the 
judgment-debtor who, when brought before 
the Court, asked for ap adjournment to 
enable him to apply for his adjudication 
as insolvent. The adjournment was grant- 
1937 L/51 & 52 


ed on condition of his furnishing security. 
Mohammad Shah furnished the requisite 
security on 6th July 1934. Subsequently 
the decree-holder applied that the judg¬ 
ment-debtor had committed default and 
that the surety be called upon to pay the 
decretal amount. The executing Court 
granted the application, holding that the 
surety bond had stood forfeited and that 
the surety was personally liable to the 
decree.holder for the amount of the decree. 

From this order the surety Mohammad 
Shah preferred an appeal to the District 
Court, on 17th June 1936, which was 
heard and accepted hy Khan Sahih Mirza 
Abdul Rab, Additional District Judge. 
The decree-holder has come up in revision, 
and the first contention raised on his 
behalf is that in view of the High Court 
Notification No. 170-G/XXI-C-6, issued 
under the provisions of S. 39 (3), Punjab 
Courts Act on 16th May 1935, the appeal 
lay to the Senior Subordinate Judge, 
Sheikhupura, and not to the District Court, 
and that the learned Additional District 
Judge acted without jurisdiction in enter¬ 
taining and deciding the appeal. This 
identical point has recently been decided 
by a Division Bench of this Court in AI R 
1936 Lah 675,^ where it has been held 
that it is a defect of jurisdiction if the 
District Judge entertains an appeal from 
the Court of first instance which under 
the aforesaid Notification lay to a Senior 
Subordinate Judge and that the consent 
and acquiescence of the parties to the 
appeal cannot give jurisdiction to the 
Court in which the appeal did not lie. 
Following the aforesaid ruling I hold that 
the appeal was wrongly presented in the 
District Court and that the Additional 
District Judge had no jurisdiction to 
decide it. 

I accept the petition for revision, set 
aside the order of the learned Additional 
District Judge and direct that the memo¬ 
randum of appeal presented by Mohammad 
Shah in the District Court bo returned to 
him for presentation in the proper Court. 
As the question of jurisdiction was not 
raised before the Additional District Judge, 
I leave the parties to bear their own costs 
of this revision. 

W.D./a.L. Petition allowed. 

1. Jiwan V. Sant Singh, AIR 1936 Lah 575= 
164 I 0 440=38 P L R 990. 
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Addison and Din Mohammad, JJ. 

Punjcih National Bank^ Ltd. 

Plaintiffs — Appellants. 

V. 


, Mt. Champo (Addison, J.) 1937 

J, L, Kapur, Hargopal and S. M, Sikri 

— for Appellants. 
Dev Baj Sawhney and Bishen Narain 
—for Respondents Nos. 1 and 2, 

Addison, J. — The following pedigree 
table is necessary in order to understand 


Mt, Champo and others Defendants 

— Respondents. 


this appeal : 


MUL CHAND 


First Appeal No. 226 of 1936, Decided 
on 29th January 1937, from decree of 
Senior Sub-Judge, Delhi, D/- 26th 
February 1936. 

^ Insolvency — Joint Hindu family firm 
having only one adult member and karta 
adjudged insolvent—Property of firm vesting 
in Official Receiver — Suit by mortgagee 
against firm only, without impleading 
Official Receiver as defendant, even though 
mortgagee aware of insolvency—Karta dying 
before preliminary decree and none to re* 
present minor members in suit—Mortgage 
decree and subsequent proceedings held, null 
and void as Official Receiver though neces- 
sary party to suit was not so made and as 
there was none to represent minors’ interest 
in suit subsequent to dearth of karta—Pur¬ 
chase of mortgaged properly in execution of 
mortgage decree, by mortgagee — Sale held, 
did not pass title to mortgagee so as to entitle 
him to sue for possession thereof. 

When a mortgaged property vests in a Receiver 
the mortgagee cannot bring or continue a suit for 
foreclosure without making the Receiver the 
defendaDt and a decree obtained m his abaence la 
not res judicata against him. LP 40d U JJ 

The mortgagee brought a suit on his mortgage 
against the joint family firm of which the 
manager was the only adult member of the family 
and klrta thereof. The mortgagee knew before 
the institution of the suit that the karta and the 
family firm were adjudged insolTCnt tat he did 
not implead as defendant the Official Receiver in 
whom the property of the firm vested on the in¬ 
solvency of the firm. The karta died before the 
preliminary decree and there was none on the 
record to represent the interest of the 
members of the family in the suit subsequent to 
the death of the karta. In execution of his 
mortgage decree, the mortgagee purchased the 
mortgaged property and as he was not able to take 
possession of the same in execution P^^eedings 
and as his objection under 0. 21, R. 99, Civil 
p C was dismissed, he brought a suit for posses¬ 
sion impleading the Official Receiver as defendant: 

Held : that the mortgage decree and the pro¬ 
ceedings subsequent to it were null and void as 
the Official Receiver, in whom the property of the 
firm vested on the insolvency of the firm, though 
necessary party to the mortgage suit, was not 
made a defendant in the mortgage suit, thoug^h 
the mortgagee was aware of insolvency of the 
firm before he filed his suit on the mortgage and 
as the interest of the minor members of the 
family was not represented in the suit subsequent 
to the death of the karta. The sale therefore did 
not pass such title to the mortgagee in the pro¬ 
perty purchased by him as would entitle him to 
BUG for Dossession of the same : A 11927 P C 
108, Bel. on, ^93 0 2] 


Mt. Ohampo=Mutsaddi Lai 
deft. 1 1 died 24-8-1915 


Ohandu Lal=Mt. Anguri Nandu Mal=Mt. Lado 
died 15-7-24 deft. 3 died 24-1*17 deft. 5 

Banarsi Das, deft. 4 
became major after 1929 


Biri Mai, deft. 2 

became major after the institution 
of this suit in 1929. 

This family carried on a well known 
family bueiness called Mul Chand-Mut- 
saddi Lai in Delhi. It was commenced by 
Mul Chand, was carried on after his death 
by his son Mutsaddi Lai and after him 
by Chandu Lai, the only adult son of 
Mutsaddi Lai. In October 1919 at a time 
when Chandu Lai was the only adult 
member of the family he, as manager of 
the family and of the business, borrowed 
two lacs of rupees from the plaintiff Bank 
to pay off trade debts and to carry on the 
business. The money was advanced on 
an equitable mortgage of various proper¬ 
ties, including the house in dispute, the 
various title deeds being deposited with 
the Bank. The family and business be¬ 
came insolvent and an application was 
made in the Delhi Courts on 3rd March 
1922 to have Chandu Lai, the sole adult 
member of the family, declared insolvent: 
be was adjudicated an insolvent there on 
15th June 1922. Another application was 
made before the Karachi Judicial Commis¬ 
sioner by James Finlay and Co. on 80th 
March 1922 to have the joint family firm, 
Mul Chand-Mutsaddi Lai, adjudicated in. 
solvent and this was done on 10th August 
1922. 

On 1st December 1922 the plaintiff 
Bank instituted a suit in the Delhi Court 
on the foot of the advance covered by the 
equitable mortgage, impleading as defen¬ 
dant the firm Mul Chand-Mutsaddi LaL 
On 14th February 1923, Chandu Lai, th© 
sole adult member of the family and busi¬ 
ness, appeared before the Court and stated 
that both he and the firm had been 
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adjudicated insolvent, that, therefore, 
neither he nor it had any right to defend 
the suit and that the Ofl&cial Assignee of 
Karachi and the Ofi&cial Receiver of Delhi 
should be impleaded as the only proper 
defendants. These facts were not disputed 
but the plaintiff Bank resisted this appli¬ 
cation and the Judge, hearing the case, 
repelled Chandu Lai’s plea. Chandu Lai 
died on 15th July 1924 before the pre¬ 
liminary decree was passed in the mort¬ 
gage suit. This preliminary decree is 
dated 18th July 1924. At the time it 
was passed, there was no adult male 
member in the business or in the family, 
and the firm had been adjudicated in¬ 
solvent. A final decree was passed on 
23rd April 1925. In execution of this final 
decree various properties were sold but 
only one of those properties is now in suit. 
It was sold on 12th Pebruary 1926 and 
the sale certificate is dated 25th March 
1926. Some time before it was granted 
the Official Assignee, Karachi, objected to 
the execution on the ground that there 
was no decree to execute as he was the 
person in whom the equity of redemption 
vested. This objection was also repelled 
and the Bank attempted to take posses¬ 
sion of the suit property. They were re¬ 
sisted by Mt. Ghampo, defendant 1, and 
the other defendants. The application of 
the Bank under 0. 21, R. 99, Civil P. C., 
was rejected on 8th February 1928. Ac¬ 
cordingly the present suit was brought 
under 0. 21, R. 103, Civil P. C., to obtain 
possession of the house in suit. It was 
resisted by the defendants who pleaded, 
amongst other things, that there was no 
title in the Bank, the decree being a 
nullity. 

The trial Judge has held that the Official 
Receiver and assignee were necessary par¬ 
ties in the mortgage suit, that their ab. 
sence from the suit vitiated the whole 
proceedings and that this plea, raised on 
behalf of the defendants, was open to them 
and was not barred by S. 11 or S. 47, Civil 
P. C., or by the general principles of res 
judicata. This amounted to a finding that 
there was no title in the plaintiff Bank, 
The suit was accordingly dismissed, the 
parties being left to bear their own costs. 
Against this decision the Bank has ap¬ 
pealed. There have been decisions such 
as AI R 1930 Lah 791^ and AIR 1925 

1. Khazanchi Shah v.' Nizam Din, AIR 1930 
Lah 791=126 I 0 174=31 P L R 506. 
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Cal 785^ to the effect that an Official 
Receiver is not a necessary party in a suit 
by the mortgagee of an insolvent mort¬ 
gagor to enforce his mortgage, but this 
question has been set at rest by the deci¬ 
sion of their Lordships of the Privy 
Council in 54 Cal 595.^ It was held there 
that when mortgaged property has vested 
in a receiver the mortgagee cannot bring 
or continue a suit for foreclosure without 
making the receiver the defendant and 
that a decree obtained in his absence is 
not res judicata against him. In the pre¬ 
sent case it can be said that there was 
never a defendant before the Court. By 
the time the Bank brought their mortgage 
suit the only adult male member of the 
family who was the karta, had been ad¬ 
judicated insolvent and so had the firm 
against whom the suit was brought. The 
interest therefore of the firm and of the 
whole family vested in the Official Assignee 
and the Official Receiver, and this the 
plaintiff Bank knew. Further, before 
even the preliminary decree was passed 
the only adult member of the family had 
died and the minors were not represented. 
There cannot be an action in which there 
is merely a plaintiff but no defendant. 
The proceedings were therefore null and 
void and anything done in pursuance 
thereof was also null and void. It follows 
that no title passed to the plaintiff Bank 
by reason of the sale certificate while the 
defendants are in possession. The suit was 
thus properly dismissed and we dismiss 
the appeal with costs. 

It may be noted that grounds 3 and 6 
of the appeal were not argued. Ground 4 
is met by the fact that it was for the 
plaintiff Bank to establish its title to dis¬ 
possess the defendants. As regards 
ground 5 it may be true that in a suit 
under 0. 30, R. 1, Civil P. C., the repre¬ 
sentatives of the deceased Chandu Lai 
need not be impleaded but the fact remains 
that on his death there was nobody to 
represent the firm, except minors, while 
the firm as such had been declared insol¬ 
vent, its assets vesting in the Official 
Assignee of Karachi. There was thus at 
no time any defendant representing the 
family or firm (ground 7). 
k.B./a.l. _ Appeal dismissed , 

2. Jagannath Marwaii v. Kalacband Banerjee, 
AIR 1925 Cal 785=86 I C 1042=29 OWN 
771=41 CL J290. 

3. Kalacband Banerjee v. Jagannath Marwari, 
AIR 1927 P C 108=101 I 0 442=54 I A 
190=54 Cal 595 (P 0). 



404 Lahore Jodh Singh v. BHAG^TAN Das-Nanak Ohahd (Agha Haider. J.) 1937 


A. I. R. 1937 Lahore 404 

Agha Haider, J. 

Jodh Sinqh — Judgment-debtor — 

Appellant. 

V. 

BlidQW'an DdS-y^andk Chdnd 

Decree-holder—Respondent. 

Misc. First Appeal No. 75 of 1936, 
Decided on 25th May 1936, from order of 
Senior Sub-Judge, Jhelum. D/- 1st Febru- 
ary 1936. 

(a) Limitation Act (1908), Art. 182 (5)-- 
Suit on mortgage — Final decree already 
passed — Decree-holder in execution applica¬ 
tion wrongly applying for final decree under 
O. 34, R. 5 (3), Civil P. C., but otherwise duly 
praying for execution — Application held 
made in accordance with law to the proper 
Court for execution or at least a step*in*aid 
of execution. 


(e) Civil P. C. (1908), S. 11, Expl. 4—Con¬ 
structive res judicata — There must be deci¬ 
sion by Court either in express terms or by 
necessary implication. 

In order to invoke in aid the doctrine of 
constructive res judicata,' there must be a decision 
bv the Court either in express terms or by neces¬ 
sary implication. [P 407 C 2 ; P 408 0 1] 

So where in an application, the decree-holder 
wrongly applied for a final decree under 0. 34, 
R 5 (3), Civil P. C., and also prayed for execution 
and the Court made an order that, “as final 
decree has already been passed, the present appli¬ 
cation is rejected”, but passed no order on the 
prayer for execution *. 

Held • that there was no decision given by the 
Court either in express words or by necessary 
implication on the matter of execution and the 
order could not operate oonstruetively as res 
judicata against the subsequent application lor 

Achhru Earn and Eira Lai Bhagat 


In a suit on a mortgage a final decree was 
already passed by the Court. But the decree- 
holder being under misapprehension wrongly 
applied to the Court for a final decree under 
0. 34, R-5 (3), Civil P. C., but otherwise duly 
prayed for the execution of the decree. The 
Court having already passed a final decree rejected 
this application : 

Held : that tho application, though irregular 
and rejected, was made in accordance with law to 
the proper Court for execution or was at least a 
step-in-aid of execution within the meaning of 
Art 182 (5) Lim. Act and a formal application for 

execution brought within three years 
date of this application was in time • ^ 

Cal 1077 \ A 1 H 19S3 Mad 872 \ A 1 B 1922 Cal 
44 \ AIR 1922 Bovi 118 and A I R ^ 
38, Bel on. 40bO 


(b) Execution—Limitation—Duly of Court. 

Courts while keeping the provisions of the law 
of Limitation in their mind, should put a large 
and generous interpretation upon tho proceedings 
taken by the decree-holders as would advance 
substantial justice and not defeat the just rights 
of people who perhaps after years of protracted 
litigation, sometimes in three or four Courts, have 
at last obtained a decree. [P 407 C 1] 


(c) Limitation Act (1908), Art. 182 (5) 
“Step-in-aid of execution”—Implication of. 

Anything done by the decree-holder through 
the machinery of the Court or any proceeding 
taken by the executing Court which is calculated 
to advance the case of the decree-holder in the 
direction of his ultimate object of reaping the 
fruits of his decree, can be treated as a step-in-aid 
of execution and save the running of limitation 
against him. fP 407 C 1] 

(d) Practice—Mistake of official of Court 
—Litigant should not be allowed to suffer 
through it. 

A litigant should not be allowed to suffer 
through the mistake of any official of the Court 
who is at all connected with the administration 

of justice : A I B 1922 P C 269, Bel. on. 

[P 407 0 2] 


M. L. Puri and Qahul Chand 

for Respondent. 

Judgment. — This is a judgment-deb¬ 
tor’s appeal arising out of certain execu¬ 
tion proceedings. The facts leading up to 
the present appeal are as follows ; On 
12th March 1929, the decree-holder 
obtained an ex parte preliminary decree 
against the judgment-debtor on the foot of 
a mortgage, for a sum of Rs. 14,000 plus 
costs and future interest. Under this 
decree the judgment-debtor was directed 
to deposit the decretal amount on or before 
12th April 1929. and it was provided that, 
in case of default, a final decree would be 
passed. It appears that 12th April 1929 
was a public holiday. On 15th March 
1929, in the absence of the parties it was 
ordered that the case should come up for 
hearing on l6th April 1929. Notice of the 
altered date was given to the parties. On 
16th April 1929, the parties appeared in 
Court. The judgment-debtor, instead of 
depositing the decretal amount put in an 
application asking the Court to set aside 
the ex parte decree which had been passed 
against him. This application was rejec¬ 
ted after the examination of the judg- 
ment-debtor regarding his reasons for 
remaining absent on the date of the hear¬ 
ing. On the same date, namely, 16th 
April 1929, without any application by 
the decree-holder, as required by 0. 34, 
R.5. sub.r. (3), Civil P.C., the Court made 
an order for the preparation of a final 
decree in the presence of the parties. 
Accordingly on the same date a final 
decree was drawn up. 
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On 23rd February 1932, an application 
bearing the heading "application under 
0. 34, E, 5, Civil P. C." was made by 
the decree-holder asking the Court that, 
inasmuch as the judgment-debtor had not 
paid the decretal amount, a final decree 
under 0. 34, R. 5, may be passed and the 
decretal amount may be realised by sale 
of the mortgaged property and, in case the 
whole of the amount due under the decree 
with costs, interest, etc., is not thus satis¬ 
fied, the outstanding balance may be 
realised from the person and other pro- 
perty of the judgment-debtor. On this 
application the Ahlmad of the Court made 
the usual report on 23rd February 1932, 
but he omitted to mention that a final 
decree had already been passed. In fact, 
after particularising the amount due under 
the decree and other matters, b® finished 
off the report by stating that the appli¬ 
cant applied for the preparation of a final 
decree. On this application notice was 
issued to the judgment.debtor and the 
matter came up before the executing Court 
on 19th May 1932. A perusal of the record 
showed to the Court that the final decree 
had already been passed on 16th April 
1929, and the report of the Ahlmad was 
incorrect, inasmuch as it did not mention 
the fact that the final decree had already 
been passed. The Court accordingly on 
19th May 1932, made an order that, "as 
final decree has already been passed, the 
present application is rejected". 

On the same date, i. e., 19th May 1932, 
another application was made by the 
decree-holder for the execution of the 
decree. This application was in the pres¬ 
cribed form and, after giving the history 
of the case up to date, it went on to say 
that, on account of the wrong report of 
the Ahlmad. the decree-holder was pre¬ 
vented from making an application for 
execution on 23rd February 1932. The 
application concluded with the prayer that 
the decretal amount may be realized from 
the sale of the mortgaged property and 
the balance, if any, may be satisfied from 
the person and other property of the 
judgment-debtor. On 20th May 1932, 
the Court made an order that the applica¬ 
tion, which was dismissed the day before 
was for the preparation of the final decree 
and, inasmuch as such a decree had 
already been passed, the application had 
been dismissed. The question of limita- 
tion was left open and it was ordered 
that the matter should come up on 27th 


May 1932, for arguments. On 27th May 
1932, the Court made an order that 
"prima facie the application appears to 
be barred by time". The Court referred 
to the case reported as 31 Mad 68, 
but refrained from expressing any opi¬ 
nion as to its applicability at that stage. 
It also noted that the decree-holder 
sought to take advantage of the provisions 
of S. 14, Lim. Act. It was ordered that 
notice should issue to the judgment-debtor 
and the matter should come up on 21st 
July 1932. Service could not be effected 
upon the judgment.debtor, and at the re¬ 
quest of the decree-holder, the application 
was dismissed on 25th August 1932, the 
question of limitation being left open. On 
7th February 1935, another application 
for execution was made, but it was dis¬ 
missed for default on 10th May 1935, 
though the Court again remarked that the 
question of limitation was left open. On 
the same date the present application for 
execution was made. 

It is admitted on all hands that if the 
application dated 23rd February 1932, did 
not save limitation, counting the period of 
three years from 16th April 1929, the 
application dated 19th May 1932, would 
be clearly time barred and the subsequent 
applications would not be of any avail to 
the decree-holder. The decree-holder how¬ 
ever contended that the application dated 
23rd February 1932, was according to law 
and a valid 'application for execution or 
was, at any rate, a step-in-aid of execution 
within the meaning of Art. 182, Cl. (5), 
Lim. Act, and saved limitation. He fur¬ 
ther alleged that the provisions of S. 14, 
Lim. Act, applied, inasmuch as he ‘was 
misled by the erroneous report submitted 
by the Ahlmad on 23rd February 1932 
and was thus prevented from making a 
fresh application on the same date, and 
therefore, he should be allowed to deduct 
the period between 23rd February 1932, 
to 19th May 1932. It was admitted that 
if this period were to be deducted, the 
application dated 19th May 1932, would 
be within time. The judgment-debtor 
raised the point that the rule of construc¬ 
tive res judicata, as embodied in S. 11, 
Bxpln. 4, Civil P. C., applied to execution 
proceedings and that, inasmuch as no 
order for execution of the decree was made 
upon the application dated 23rd February 

1. Ramayyan v. Kadir Bacha Sahib, (1908) 31 
Mad 68=17 M L J 596. 
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1932, the subsequent application would be 
barred under the principle of constructive 

res judicata. 

All these points were decided against 
the judgment-debtor by the executing 
Court and the application for execution 

dated 10th May 1935, ^vas held to be 

within time. The judgment-debtor has 
now come up to this Court in appeal 
through counsel. In my opinion the appli¬ 
cation dated 23rd February 1932, though 
irregular, was an application made in 
accordance with law to the proper Court 
for execution or was at least an application 
to take some step-in.aid of the execution 
of the decree. As already mentioned, the 
final decree under 0. 34, R. 5, Civil P. C., 
was not passed in pursuance of a formal 
application by the decree-holder, though 
the Court had passed an order on 16th 
April 1929, in the presence of the parties, 
for the drawing up of such a decree and 
the decree was in fact drawn up on that 
date. The decree-holder therefore not 
having made an application under O. 34, 
R. 5 (3). Civil P. C., might have been 

under some misapprehension when he 
asked the Court in his application dated 
23rd February 1932, for the preparation 
of the final decree. There was -also a 
prayer for the execution of the decree in 
the application dated 23rd February 1932. 
0 . 21 , B. 11, Civil P. C., gives details of 

matters which ought to be incorporated in 
a properly drawn up application for exe¬ 
cution. The application in question con¬ 
tained in the form of a narrative most of 
the particulars which are required to be 
mentioned in an application drawn up 
strictly in accordance with 0. 21, R. H, 
Civil P. C. Putting the case for the judg- 
ment-debtor at its highest, it was an irre- 
gular application, but it was an applica¬ 
tion for execution all the same. It was 
laid down by Page, J. in 53 Cal 664, that. 

"Where an application for execution in substantial 
compliance with the law is preferred to the Court, 
such an application will bo efiectual to stay the 
progress of limitation whether the Court admits, 
or rejects, or returns tho application, or allows 
such application to be amended. 

In the present case all that can be said 
for the judgment-debtor is that the appli¬ 
cation was rejected. But all the same it 
would be sufficient to prevent the efflux of 
time against the decree-holder. In the 
same case Suhrawardy , J. observed that 

2. Pitambar Jana v. Damodar Gachait, AIR 
1926 Cal 1077=98 I C 166=53 Cal 664=30 
OWN 918=45 C L J 86. 


the expression **in accordance with law’* 
in Art. 182 (5) should be taken to mean 
that the application, though defective in 
some particulars, was one upon which exe¬ 
cution could lawfully be ordered. To the 
same effect is the judgment in A I R 1933 
Mad 872.* This was a case of an appli¬ 
cation drawn up under 0. 21, R. 11, Civil 
P. C., in which the particulars required 
under Cls. (d) and (g) of O. 21, R. 11 were 
omitted. The learned Judge observed that 
this omission did not mean that the appli¬ 
cation was not in accordance with law. In 
any event the application dated 23rd 
February 1932, is an application to take 
a step-in-aid of execution and was as 
such capable of saving the period of, 
limitation. It was laid down in A I R 
1922 Cal 44,^ that : . ^ 

An application to take a step-in-aid of execution, 
in order that it may be in accordance with law 
within the meaning of Art. 182, of the Schedule to 
the Limitation Act, must be one praying for some 
relief which the Court is competent to grant. 

The application dated 23rd February 
1932, with the prayer for the execution 
of the decree asked for some relief which 
the Court was competent to grant. The 
learned Judges further observed that even 
though an application was defective, it 
may still be regarded as an application made 
to the proper Court in accordance with 
the law to take some step-in-aid of execu¬ 
tion. In 46 Bom 269** the plaintiff wrongly 
made an application to the Court fora final 
decree on 7th October 1912. This appli¬ 
cation was dismissed for non-payment of 
process fees. A similar application was 
made on 7th November 1913, but was 
withdrawn before any notice was served 
upon the defendants. It was held that 
these applications were steps-in-aid of 
execution, although they contained an 
erroneous prayer as regards the granting 
of a final decree. This judgment has a 
direct bearing upon the point involved in 
the present appeal since the present decree- 
holder had also made an application for 
the preparation of a final decree under the 
erroneous impression that no such decree 
had been passed. Similarly in A I R 1928 
Mad 38.® the decree-holder by applying 


3. Vittala Hedge v. Sheenappa Shetty, AIR 

1933 Mad 872=147 I 0 386. 

4. Sadaya Obandra Jana v. Pates Nath Ghose, 

air 1922 Cal 44=64 I 0 671=36 O'L J 82. 
6. Gulappa Rudrappa v. Erava Basangowda, 
air 1922 Bom 118=68 I 0 844=46 Bom 
269=23 Bom L R 1013. 

6. Kunhammad Hajee v, Kozhuvammal, AIR 
1928 Mad 38=106 I 0 396. 
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for a final decree was endeavouring to get 
an order which he thought at the time 
was necessary before executing his decree. 
He subsequently made an application for 
the execution of the decree without obtain¬ 
ing a final decree which was considered 
unnecessary. It was held that, although 
the decree.holder was mistaken in apply¬ 
ing for a final decree, that application, 
though not an application for execution, 
was, at any rate, a step-in-aid of execu¬ 
tion. The learned Judges pointed out 
that, as the ultimate object of these peti- 
tions was to hasten the realization of the 
decretal amount, they should be treated 
as steps-in-aid of execution in spite of the 
fact that the first application, though 
styled as an application for a final decree, 
was incompetent, inasmuch as, in the 
special circumstances of the case, such a 
decree was not required. 

On the authorities quoted above I am 
satisfied in my mind that the application 
dated 23rd February 1932 was an appli¬ 
cation made in accordance with law for 
execution or, at any rate, it was an appli¬ 
cation to take a step-in-aid of execution. 
In the face of these authorities and 
numerous other cases to be found in the 
law reports, it would be an act of superero¬ 
gation to attempt to lay down any general 
proposition of law bearing upon these 
questions which frequently arises out of 
execution proceedings but as a matter of 
common sense, I may be permitted to 
observe that the Courts while keeping the 
provisions of the law of limitation in their 
mind, should put a large and generous 
interpretation upon the proceedings taken 
Iby the deeree-holders as would advance 
substantial justice and not defeat the just 
rights of people who, perhaps after years 
of protracted litigation, sometimes in three 
or four Courts, have at last obtained a 
decree. There is no magic in the phrase 
"step-in-aid of execution” as used in 
Art. 182 (5), Limitation Act. Speaking 
generally, anything done by the decree- 
holder through the machinery of the 
Court or "^any proceeding taken by the 
executing Court, which is calculated to 
advance the case of the decree.holder in 
the direction of his ultimate object of 
reaping the fruits of his decree, can be 
treated as a step-in-aid of execution and 
save the running of limitation against 
him. Each case, of course, would depend 
upon its own facts and circumstances and 
no hard and fast rule can be laid down to 


meet every possible contingency which 
might arise in the course of execution 
proceeding; but, it is submitted, the 
general rule, which I have tried to 
enunciate, would be helpful in arriving at 
a just decision in most of the cases in 
which the question of limitation arises in 
this form. 

In this view of the case it is not neces¬ 
sary to enter into the question of the 
applicability of S. 14, Limitation Act, to 
the present case, though I fully realise 
that, owing to the negligent manner in 
which the Ahlmad prepared the report 
on 23rd February 1932, the decree-holder 
was misled. If the report had been 
correctly made and the decree.holder had 
been apprised of the fact that the final 
decree had, as a matter of fact, been 
already drawn up, he would have, in all 
probability, made an application there 
and then for the execution of the decree. 
It has been laid down by their Lordships 
of the Privy Council that no litigant^ 
should be allowed to suffer through the' 
mistake of any official of the Court who is^ 
at all connected with the administration! 
of justice. As an illustration I quote the; 
case reported as A I B 1922 P C 269.^ On 
the point of constructive res judicata raised 
on behalf of the judgment-debtor, I am 
against him. The learned counsel for the 
appellant argued that the doctrine of con¬ 
structive res judicata, as embodied in 
Bxpln. 4 to S. 11, Civil P. C., is applicable 
to execution proceedings : vide 16 Lah 
869.® With this proposition of law 
I entirely agree. He, however, relied 
upon two cases reported as A I R 1933 
Lah 3® and AIR 1933 Lah 697.^® In 
support of the proposition that since the 
executing Court passed no order on the 
prayer for execution contained in the 
application dated 23rd Februrary 1932, 
it must be held that it had decided the 
point against the decree-holder. This is 
not correct. In order to invoke in aid the 
doctrine of constructive res judicata, as 
embodied in Expln. 4 to S. 11, Civil P. C., 
there must be a decision by the Court 

7. Jai Berham v. Kedac Nath, AIR 1922 P 0 

269=69 I C 278=491A 351=2 Pat 10 (P 0). 

8. Prabhu Dayal v. Dewat Ram, AIR 1935 Lah 
200=155 I 0 286=35 P L R 429=15 Lah 
869. 

9. Kidar Nath v. Taj Muhammad Khan, AIR 

1933 Lah 3=144 I 0 259=34 P L R 685=16 
Lah 208. 

10. Madau Gopal v. laswant Rai, AIR 1933 Lah 
697=144 I 0 488=34 P L R 489. 
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either in express terms or by necessary 
implication. In the present case, having 
regard to the orders dated the 20th May 
and 27th May 1932, I am satisfied that 
there was no decision given by the Court 
either in express words or by necessary 
implication. Therefore, these orders can¬ 
not operate constructively as res judicata 
against the decree-holder in his present 
application for execution of the decree. 
For the foregoing reasons I affirm the 
order of the Court below and dismiss with 
costs the appeal preferred by the judg¬ 
ment-debtor. 

D,SIK.S. Appeal dismissed. 
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Addison, J. 

Deputy Coynmissioner, Gujrat 

Petitioner. 

V. 

Allah Dad and others — 

Opposite Parties. 

Civil Ref. No. 16 of 1936, Decided on 
9th February 1937, made by Deputy 
Commissioner, Gujrat, D/- 8th April 1936. 

Punjab Alienation of Land Act (13 of 
1900), S. 14—Sale of land by member of agri* 
cultural tribe to person not belonging to 
agricultural tribe without necessary sanction 
of Deputy Commissioner under S. 3 — Vendee’s 
application for sanction for sale rejected by 
Deputy Commissioner—Vendee on date of 
such order in possession of area sold to him, 
for 23 years since sale Vendee’s pos¬ 
session held could be deemed to be that of 
usufructuary mortgagee under S. 14, for 
maximum period of 20 years automatically 
from date of sale on refusal to sanction sale— 
His possession for three years after this period 
of 20 years held was that of trespasser— 
Vendee’s claim to property by adverse pos* 
session held could not therefore succeed. 

The vendor, a member of an agricultural tribe, 
sold a piece of agricultural land to the vendee 
without taking the sanction of the Deputy Oom* 
missioner as required under S. 3 of the Act. Some 
years after, it transpired that the vendee was not 
a member of an agricultural tribe. The vendee 
therefore applied to the Deputy Commissioner for 
the necessary sanction but the sanction was 
refused. By the time the order refusing the sanc¬ 
tion was passed the vendee was in possession for 
23 years since the date of sale. When the 
Deputy Commissioner refused sanction, he did 
not fix any period less than 20 years as the period 
of the vendee’s possession as usufructuary mort’ 
gagee under S. 14 of the Act, as by then the 
maximum period of 20 years had already expired, 
the vendee being in possession for 23 years since 
the date of sale. The vendee brought a suit claim* 
ing the land by adverse possession : 


Eeld\ that under 8.14, for want of sanction 
of the Deputy Commissioner, the sale took efieot 
automatically as a usufructuary mortgage for the- 
term of 20 years but it ceased to be a mortgage at 
the end of that period and the vendee became a 
trespasser alter expiration of that period. The 
vendee being then in possession only for three 
years after such period, his claim to property by 
adverse possession could not succeed : AIR 
1933 Lah 650, Bel. on. [P 409 0 2], 

Dewan Bam Lai — for Petitioner. 

Madan Lai — for Opposite Parties. 

Order.—On 28th April 1909, Allah Dad 
and two others purchased a certain area 
of agricultural land from Alam Sher, a 
member of an agricultural tribe. It was 
discovered in 1916 that Allah Dad and 
his associates did not appear to be Awans 
and thus members of an agricultural tribe, 
but Mallahs who were not members of an 
agricultural tribe. An inquiry was, there¬ 
fore, commenced by the Deputy Commis¬ 
sioner and on 26th October 1919 he came 
to the conclusion that they were Mallahs. 
On this finding the alienation of 28th April 
1909 required the sanction of the Deputy 
Commissioner under the provisions of 
S. 3, Punjab Alienation of Land Act. On 
26th October 1920, Allah Dad, etc., applied 
to the Deputy Commissioner to sanction 
the sale, as required by the provisions of 
the Punjab Alienation of Land Act. 
Unfortunately, this application was nob 
decided till May 1932, when sanction was 
refused. By this time Allah Dad, etc., had 
been in possession of the land for 23 years. 
Following this decision, Allah Dad, etc., 
were dispossessed and they thereupon 
brought a suit for possession against Alam 
Sher and certain transferees from the 
latter. This suit was decreed on 23rd 
October 1933 by a Subordinate Judge, 
4th Class, and the appeal was dismissed by 
the District Judge on 27th April 1934. On 
20th March 1935, the Deputy Commis¬ 
sioner, alleging that he had come to know 
about the matter seven days before, 
applied to the District Judge under S. 21-A, 
Punjab Alienation of Land Act, for revision 
of the order of the Subordinate Judge. It is 
clear that even then he did not know that 
there had been an appeal to the District 
Judge, which was dismissed on 27th April 
1934. This revision petition under S. 21-A 
to the District Judge was dismissed on 
26th February 1936 on the ground that 
the petition lay under the provisions of 
S. 21.A (2) to the High Court. Accord¬ 
ingly, the High Court was moved under 
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the provisions of S. 21-A on 8th April 1936, 
It is this petition which is before me. 

One further circumstance has to be set 
out: While Allah Dad, etc., were waiting 
for the sanction of the Deputy Commis¬ 
sioner or for his refusal to sanction in this 
case, they instituted a suit on 4th May 
1922 for a declaration that they were 
Awans and thus members of an agricul¬ 
tural tribe, this suit being against the 
Secretary of State for India in Council 
and another person Izzat Beg. The suit 
was decreed by the trial Court on 18th 
August 1924, but on appeal to the District 
Judge the suit was dismissed on 18th 
April 1925. A second appeal to the High 
Court was dismissed on 16th December 
1925, so that in that suit the declaration 
asked for was refused. Coming now to 
the revision petition before me, it must be 
held that on 20th March 1935 the Deputy 
Commissioner had only knowledge of the 
decree passed by the Subordinate Judge 
and he only asked for that decree to be 
modified. As that was the extent of his 
knowledge at the time, he was right under 
the provisions of S. 21-A (2) to apply to 
the District Judge. His application was 
within two months of the date of his 
knowledge and was within time. He has 
come to this Court well within two months 
of the date of the District Judge’s order, 
pointing out that the decree of the Sub¬ 
ordinate Judge had been confirmed on 
appeal by the District Judge and that thus 
the application lay to this Court. This 
revision petition is, therefore, within time 
while in the circumstances mentioned, I 
would have no hesitation in extending 
the time under the provisions of S. 5, 
Dim. Act, seeing that both the Subordinate 
Judge, 4th Class and the District Judge 
on appeal failed to comply with the pro¬ 
visions of S. 21. A (l), which enacts that 
every civil Court, which passes a decree 
or order, involving the permanent aliena¬ 
tion of his land by a member of an 
agricultural tribe, shall send to the Deputy 
Commissioner a copy of such decree or 
order. It would also have been open to 
me to treat the petition before the Dis¬ 
trict Judge as a petition to this Court. No 
question of limitation, therefore, arises. 
The merits also present no difficulties. 
The Courts below have held that Allah 
Dad, etc., have become owners by adverse 
possession. This, however, is not so, for 
it is enacted by S. 14, Punjab Alienation 
of Land Act. that : 
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Any permanent alienation, which under S. 3 
is not to take efieot as such until the sanction of 
a Deputy Commissioner is given thereto, shall, 
until such sanction has been refused, take efiect 
as a usufructuary mortgage in form (a) permitted 
by S. 6 for such term not exceeding twenty yea-rs 
and on such conditions as the Deputy Commis¬ 
sioner deems to be reasonable. 

It has already been held by me in 
A I R 1933 Lah 650^ that, in these oir- 
cumstances the alienation takes effect 
automatically as a usufructuary mortgage 
in form (a) permitted by S. 6 for such 
term not exceeding twenty years and on 
such conditions as the Deputy Commis¬ 
sioner considers reasonable. When the 
Deputy Commissioner refused sanction in 
1932, he did not fix a term of less than; 
twenty years as the maximum period of[ 
twenty years had already been expired byi 
three years. That was why Allah Dad,] 
etc., were evicted immediately after the 
passing of that order. They had been 
trespassers by that time for three years 
as the maximum period of twenty years 
had expired in 1929. The wording of 
S. 14 of the Act admits of no doubt and 
the sale took efi'ect automatically as a 
usufructuary mortgage for the term of 
twenty years, but it ceased to be a mort¬ 
gage at the end of that period and the 
alienees became trespassers. Adverse 
possession commenced to run in 1929, bub 
no title had obviously been acquired by 
adverse possession as it takes twelve years 
for this to happen. The decisions of the 
Courts below were undoubtedly erroneous. 
I accept this petition, set aside the decrees 
and orders of the Courts below and dis¬ 
miss the plaintiffs’ suit for possession. In 
view of the laches displayed in the office 
of the Deputy Commissioner I direct that 
all parties shall bear their own costs in 
this Court and in the Courts below. 

W.D./a.L. Petition allowed. 

1. Mt. Nandi v. Pala Singh, A I E 1933 Lah 
650=144 I C 13. 
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Bhide, J. 

Fatu and another — Plaintiffs — 

Appellants, 

V. 

2It. Pali and others — Defendants — 

Respondents, 

Second Appeal No. 1099 of 1936, Deci¬ 
ded on 4th January 1937, from order of 
Senior Sub.Judge, Hoshiarpur, D/. 10th 
June 1936. 



410 Lahore Secy, of State v. 

Appeal—Lower appellate Court rejecting 
documents giving reasons—High Court will 
not interfere. 

Where lower appellate Court rejected certain 
documents produced at the stage of appeal and 
gave reasons for doing so : 

Held : that the High Court would not interfere 
with the discretion exercised by the lower appel¬ 
late Court in the absence of sufficient reason to 
do so. tP 410 0 1] 

Mehr Chand Sud — for Appellants. 

Krishna Swarup for Achhru Bam 

for Eespondents. 

Judgment.—The plaintiffs sued for 
possession of certain land on the grounds 
that it was ancestral and that it was 
liable to reverb to them on the extinction 
of the line of certain persons to whom it 
had been gifted. The learned Senior 
Sub-Judge has held on appeal that the 
custom relied on by the plaintiff has not 
been proved and confirmed the decision 
of the trial Court dismissing the suit 
From this decision plaintiffs have preferred 
a second appeal. A preliminary objec- 
tion is raised that no second appeal is 
competent without a certificate as required 
by the Punjab Courts Act on the point of 
custom. The learned counsel for the 
appellant urged that no certificate was 
required as he was only contending 
that the Riwaj-i-am was misinterpreted. 

He referred to A I R 1931 Lah 433, and 
33 P L R 416.^ The point is nob free 
from doubt. But assuming that a certi¬ 
ficate is not necessary, I am of opinion 
that there is no force in the argument 
that the Riwaj-i-am has been misinter¬ 
preted. Neither Q, 90 nor Q, 48 support 
the appellants’ contention that the gifts 
in question were permissible according to 
custom. The learned counsel wanted next 
to refer to the oral evidence. But there 
is nothing to show that this was relied 
on before the District Judge, and it can¬ 
not be examined in second appeal. Another 
.point urged was that the learned Senior 
iSub-Judge was wrong in rejecting certain 
documents produced at the stage of appeal. 
He has, however, given his reasons for 
doing so and I see no reason to interfere 
iwith the discretion exercised by him. 
I dismiss the appeal with costs. 

S.C./d.S. Appeal dismissed. 

1. Sohnu V, Bahga, AIR 1931 Lah 433—135 
IC54. 

2. Ghafur v. Shahabuddin, AIR 1932 Lah 397 

=138 I C 680=33 P L R 416. 
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Skemp, J. 

Secretary of State —Defendant 

Appellant. 

V. 

Ghulam Mohd. and others —Plaintiffs— 

Eespondents. 

Second Appeal No. 296 of 1936, Decided 
on 12th February 1937, from decree of 
Disb. Judge, Jhelum, D/- 12th February 

1936. 

Evidence Act (1872), Sb. 35 ftnd 114*“ 

Settlement records—Later settlement records 
are to be preferred to previous ones—Change 
in revenue record surviving over long period 
—Presumption is change is not made with¬ 
out good reason—Presumption is rebuttable. 

Tho proposition that whon settlements differ 
the record of the later settlement should be pre¬ 
ferred is based on the well known fact -that the 
later settlements were carried out more carefully. 
This is so because of tbe maxim owtti 
muntur rite esse acta and in the absence of any 
evidence to the contrary a presumption arises 
that a change in the revenue records is not made 
without good reason, especially if the change 
survives over a long period of years. This presump¬ 
tion may be rebutted if, for example, the records 
of an enquiry are produced and show no statisfac- 
tory reason, or even if a plausible explanation is 
suggested : A I B 1932 Lah 278 and AIR 1927 
Lah 607, Bel. on. CP 411 0 1, 2] 

Nazir Hussain —for Appellant. 

Khurshaid Zaman —for Respondents. 

Judgment.—The plaintiffs who are 
now entered in the revenue records as 
Sheikh Dadds brought a suit against the 
Secretary of State for a declaration that 
in reality they were Jat Dadds and nob 
Sheikh Dadds. The trial Judge dismissed 
the suit but the learned District Judge 
accepted the appeal and granted the 
plaintiffs a decree. The Secretary of 
State has lodged a second appeal argued 
by Mr. Nazir Hussain, Assistant Legal 
Remembrancer. A preliminary objection 
is taken by Mr. Khurshaid Zaman for the 
respondents that the matter is concluded 
by findings of fact. Prima facie this is 
so, but, in my opinion, the District Judge 
has disregarded certain legal presumptions 
and a second appeal is competent. In 
the Settlements of 1860 and 1880 the 
plaintiffs’ predecessors were described as 
Jat Dadds but in the revenue records of 
1900 and ever since they have been des¬ 
cribed as Sheikh Dadds. The plaintiffs 
produced three Jat witnesses who said 
that the plaintiffs were their near rela¬ 
tives and that they intermarried with 
each other. The defendant placed on the 
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record fourteen documents in which the 
plaintiffs or their predecessors had des¬ 
cribed themselves as Sheikh Dadds. This 
is all the material evidence. The trial 
Judge thought, though he gave no reasons, 
that the later revenue records must prevail 
against the older ones, that the oral 
evidence was of no great value and that 
the documents produced by the defendant 
finally settled the matter. He also pointed 
out that two of the documents showed 
that they had mortgaged their land to 
statutory non. agriculturists without any 
objection. The District Judge said : 

That in seven documents mortgage deeds or 
sale deeds produced by Prem Chand, D. W. 1, the 
plaintiffs and their predecessors described them¬ 
selves as Sheikh Dadds. Jodh Singh, D. W. 2, 
also produced seven similar documents. I do not 
regard this evidence as at all conclusive as 
naturally the defence witnesses who are money¬ 
lenders would insist on the persons with whom 
they dealt being described as anything but 
members of a stautory agricultural tribe, and 
instead of saying that the plaintiffs or their 
predecessors described themselves as Sheikh 
Dadds, the lower Court ought to have said that 
the plaintiffs had been described as Sheikh Dadds 
by the money-lenders concerned. 

This is not the correct way of approach¬ 
ing the matter. The documents produced 
by D. W. 1 and D. W. 2 prove admissions 
in documents executed by the plaintiffs or 
their predecessors. These admissions are 
not conclusive but it was for the plaintiffs 
to take away their weight by producing 
some evidence rather than relying on a 
mere presumption. Secondly, the presump¬ 
tion cannot possibly be correct in all the 
oases. The Punjab Alienation of Land 
Act, 13 of 1900, was passed in that year 
and came into force on the 8th June 1901. 
Six of these documents, namely.D. Ws. 2/1 
to 6 were executed between the years 
1892 and 1896. These documents were 
executed when there could have been no 
possible question of money-lenders want¬ 
ing their clients to describe themselves as 
non-agriculturists. Further, in his discus¬ 
sion the learned District Judge did not 
consider whether greater weight should 
be attached to the earlier or the later 
Settlements. He apparently took both as 
of the same value. There is authority, 
however, that when Settlements differ the 
records of the later Settlement should be 
preferred. Mr. Nazir Hussain cited 138 
I 0 502,^ and 103 I 0 266.^ In the former 

1. Dost Mohammad v. Bahadar, AXE 1932 Lab 

278=138 I 0 502=33 P L E 220. 

2. Mt. Alo V. Sher, AXE 1927 Lah 607=103 

1 0 266. 
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case a Division Bench of this Court relied 
on continuous records from 1904-05 for 
over twenty years before the suit rather 
than on earlier records. In 103 I C 266, 
the Settlement of 1892-93 was preferred 
to 1857. There is also older authority 
that the later Settlements should be pre¬ 
ferred to the earlier Settlements when 
these Settlements were of the earlier part 
of the British occupation. This is based! 
on the well known fact that the later 
Settlements were carried out more care¬ 
fully. Settlements of the last fifty years 
or so have all been very careful, but on 
the maxim oTfini prcBsumuntur rite esse 
acta, it must be held, in the absence of any 
evidence to the contrary, that a change in 
the revenue records is not made without 
good reason, especially if the change 
survives over a long period of years. This 
presumption may be rebutted if, fori 
example, the records of an enquiry are 
produced and show no satisfactory reason, 
or even if a plausible explanation is sug¬ 
gested, but there is nothing of the kind 
here. I am therefore of opinion that the 
later records should be preferred. I do not 
know a single reported case in which 
earlier records have been preferred to 
later. The learned District Judge also 
referred to Rose’s Glossary of the Tribes 
and Castes. This gives Dadds “as an agri¬ 
cultural clan found in Shahpur”: Vol. 2, 
p. 215. It does not give Dadds under the 
heading of either Sheikh or Jat. The 
article on Sheikhs, Vol. 3, p. 399 points out 
that in the Punjab Sheikhs are not a true 
tribe but a group name given to converts 
to Islam. In my opinion the conclusions 
of the District Judge as to fact are vitiated 
by the wrong presumption he gave to the 
admissions of the plaintiffs and by his 
treating the earlier and later revenue 
records as entitled to exactly equal weight. 
I accept this appeal, set aside the judg¬ 
ment and the decree of the learned 
District Judge and restore that of the 
trial Court with costs throughout. 

K.B./a.L. Order accordingly, 

• A. I. R. 1937 Lahore 411 

Din Mohammad, J. 

K, L. Gauba —Petitioner. 

v. 

Emperor 

Cr. Misc. Appn.No. 246 of 1936, Decided 
on 29th September 1936, for transfer of 
case from Addl. Dist. Magistrate, Lahore. 



K. L. Gauba V. Emperob (Din Mohammad, J.) 


412 Lahore 

^ (a) Criminal Trial—Transfer-Mere pass¬ 
ing of illegal order does not justify inference 
against honesty or impartiality of Magistrate 
as to entitle accused to apply for transfer of 
case — Magistrate honestly believing that 
sufficiency of security given by accused is to 
be judged only by amount of moveable pro¬ 
perty owned by sureties—His action in insist¬ 
ing on such security alone is not such as 
should raise apprehension of partiality in 
mind of accused as to entitle him to ask for 
transfer. 

' Courts may pass orders which may either be 
jlegal or illegal, but the mere passing of an illegal 
.'order will not justify an inference against their 
honesty or impartiality as to entitle a party to 
apply for a transfer of his case. [P 414 0 2] 

Where a Magistrate honestly holds a belief 
that it is his duty to ascertain that the security 
tendered by an accused is sufficient and that the 
sufficiency of the security is to be judged only on 
tbe amount of moveable property owned by the 
sureties, he cannot be said to be committing an 
illegality in insisting that in the light of the pro¬ 
visions of S. 514, Criminal P. C., that security 
alone can be termed sufficient which is backed by 
moveable property of the value of the amount 
secured, more specially so, when the law on the 
subject of the nature of the security to be tendered 
is not clear ; the action taken by the Magis¬ 
trate docs not so completely disregard the legal 
provisions that the accused can reasonably appre¬ 
hend that he is not proceeding impartially or is 
making an invidious distinction between him and 

other co-accused whose sureties he has accepted, 

so as to entitle the accused to ask for a transfer 
of his case. . tP ^ 

(b) Legal Practitioner—Affidavit-Affida¬ 
vit should not be taken from member of 
English bar appearing in a case in connexion 
with which affidavit is required. 

An affidavit should not bo taken from those 
members of the English Bar who are appearing 
professionally in a case in connexion with which 

the affidavit is required : A I li 

Bel. on. tP 415 C 1] 

(c) Criminal Trial-Transfer - Accused 
is not entitled to have case transferred merely 
because he chooses to place sinister interpre¬ 
tation on innocent act of Magistrate. 

An accused is not entitled to have his case 
transferred from the Court of a Magistrate, who 
is seised of it, merely because he chooses to place 
a sinister interpretation on an innocent act of the 
Magistrate. Otherwise, an accused person endowed 
with a suspicious nature, will make the adminis¬ 
tration of justice impossible. [P 415 0 1, 2j 

sjt (d) Criminal P. C. (1898), S. 173 ^ 

Accused is not entitled as of right to insist 
on production by prosecution before case 
starts, of such documents on which reliance 
is to be placed — He is not hampered in his 
defence in absence of such documents. 

Neither in section 173, Criminal P. C., nor in 
the form prescribed by the Local Government on 
which police reports are to be submitted is it 
provided that the prosecution should produce 
along with the challan all the documents on 
which reliance is to be placed in the trial or 
which have to be produced by the witnesses 
tendered for the prosecution. An accused person 
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is not, consequently, entitled, as of right, to 
insist upon the production by prosecution, beforo 
the case starts, of such documents on which 
reliance is to be placed in the trial. He does not 
run the risk of being hampered in his defence as- 
the law clearly entitles him to cross-examine the 
witnesses even after the charge. [P 415 0 2] 

^{e) Penal Code (1860), Ss. 193 and 199- 
Accused making reckless accusation in affi¬ 
davit against Magistrate, Government Advo¬ 
cate and District Superintendent of Police^ 
alleging that Magistrate has passed order 
against him after consultation with latter— 

He should be called upon, in interests of 
justice, to show cause why he should not be 
prosecuted under S. 193 with S* 199 — Such 
accusation should not be left unnoticed. 

Where an accused makes a reckless accusation 
in an affidavit against the trial Magistrate^ the 
Government Advocate and the District Superin¬ 
tendent of Police to the effect that the Magistrate 
has, after consultation with the latter, passed an 
order against him, it is expedient m the interests 
of justice that he should be called upon to show 
cause why he should not be prosecuted under 
S. 193 read with S. 199, Penal Code, for affirming 
a false affidavit. If such accusations are allowed 
to pass unheeded, that confidence which 
reposed in the Courts by the litigants who deal 
with them, is bound to be impaired. In these 
days when wide publicity is given to everything 
done in, or said in connexion with^ the Court, 
such accusations cannot be left unnoticed^; other¬ 
wise there is a danger of a wrong impression being 
created in the world outside that tbe Magistracy 
in the Province can do all sorts of illegal acts 
with impunity and that the superior Courts 
connive at them and thus encourage them in 
their illegal behaviour. [P 416 C 13 

Abdul Haye — for Petitioner. 

Diivan Earn Lai — for the Crown. 

Order. — Mr. K, L. Gauba along with 
four other persons is involved in a serious- 
ease of embezzlement in respect of several 
lacs of rupees. His case is pending in th& 
Court of the Additional District Magis¬ 
trate, Lahore. He has presented an appli¬ 
cation for the transfer of his case to somo 
other competent Court. The main allega¬ 
tions, on which this application is founded, 
are : (l) That the Additional District 

Magistrate made an invidious distinction 
between him and the other accused per¬ 
sons so far as the acceptance of the 
sureties was concerned, inasmuch as ho 
insisted on his sureties, owning moveable 
property to the extent of the security 
required, and forwarded their bonds to the 
various District Magistrates of the Dis¬ 
tricts from which they hailed in order to 
make enquiries into their financial status 
while in the case of bis oo-acoused, he 
accepted the sureties himself without 
laying down any such condition and with¬ 
out making any such enquiry. Both the 
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condition of moveable property laid down 
by the Magistrate in the case of his 
sureties and the procedure adopted by him 
were not warranted by law. (2) That, on 
30th July 1936, when his case eame on 
for hearing before the Additional District 
Magistrate, the prosecution moved for an 
adjournment of the case for a fortnight 
and he presented an application for bail. 
The prosecution resisted his application 
for bail and he resisted their application 
for adjournment. The Magistrate, without 
pronouncing orders on these applications, 
left for his retiring room and while the 
Magistrate was recording orders rejecting 
his bail application, he sent for the 
Government Advocate and the Deputy 
Superintendent of Police (Rai Bahadur 
Mehta Ishar Das) and that these two 
officers remained with the Magistrate for 
some time. (3) That, in spite of his 
repeated applications for the inspection of 
the documents on which the prosecution 
relied, he has not been given any facilities 
for their inspection—in fact no documents 
have been placed on the record—and that 
his request to the Magistrate that the 
prosecution should be called upon to pro¬ 
duce in Court all those documents on 
which they relied was turned down. 

Both the application and the affidavit 
contained some other allegations, too, but 
counsel for Mr. Gauba has confined his 
arguments to the three points mentioned 
above, and has urged that the cumulative 
effect of all these incidents is to create a 
reasonable apprehension in the mind of 
Mr. Gauba that he will not get a fair and 
and impartial trial in the Court of the 
Additional District Magistrate. 

The Government Advocate has opposed 
this application for transfer and has con¬ 
tended that no distinctive treatment was 
meted out to the co-accused of Mr. Gauba, 
that the procedure adopted by the Magis¬ 
trate was quite justified by law, that the 
allegations made by Mr. Gauba concerning 
him and the Deputy Superintendent of 
Police were absolutely false and that 
Mr. Gauba’s request to inspect the docu¬ 
ments on which the prosecution relied 
was, in the first instance, not disallowed 
by the Magistrate and, secondly, that 
Mr. Gauba was not empowered by law to 
call upon the prosecution to produce all 
the documents which they intended to 
produce through their witnesses before the 
hearing of the case commenced. In view 
of the importance of the ease, the position 


of the accused and the serious nature 
of the allegations made by him, I have 
allowed full latitude to his counsel to argue 
the case in all its aspects and lengthy 
arguments have been addressed to me on 
both sides. 

After hearing counsel and examining the 
record, I have come to the conclusion ; 
(l) that the law on the subject of the 
nature of security to be tendered is not 
clear and that the contention put forward 
by the Government Advocate that the 
Magistrate, while determining the suffi¬ 
ciency of the sureties, is not precluded 
from taking outside help in coming to his 
own conclusions is not without force, and 
that, even if it be held that the procedure 
adopted by the Magistrate was in any way 
open to objection, it does not afford any 
reasonable basis for the apprehension 
entertained by the petitioner; (2) that the 
allegations made against the Additional 
District Magistrate, the Government Advo- 
cate and the Deputy Superintendent of 
Police in respect of the incident of 30th 
July 1936 have been wantonly made and 
that a mountain has been made out of a 
molehill ; (3) That, if Mr. Gauba or his 
co-accused had any right to inspect the 
documents, this right was not denied to 
them and that the prosecution had supplied 
all the information that they were required 
to do under S. 173, Criminal P. C., and 
that Mr. Gauba could not call upon the 
prosecution to produce any other docu¬ 
ments on which they relied before the 
hearing of the case commenced. 

I will now take up all these matters in 
the order in which they have been set 
forth above, and give my reasons for 
the conclusions at which I have arrived. 
Taking the question of the bail bonds first, 
I find that four sureties offered themselves 
on behalf of Mr. Gauba. They were Abdul 
Aziz of Baghapurana, District Ferozepore, 
Nazar Mohammad of Kotli Daim, District 
Gujranwala, Nur-ul-Haq of Lahore and 
Mohammad Sharif Khan of Ohak Hydera¬ 
bad, District Sheikhupura. In the case of 
Abdul Aziz, the report that was received 
was that he owned, along with his other 
brothers, a house worth Rs. 8,000 and in 
addition owned moveable property which 
was not worth more than Rs. 200. In 
the case of Nazar Mohammad the District 
Magistrate of Gujranwala reported that 
his land was valued at Rs. 43,000 and 
that his moveable property was not worth 
more than Rs. 2,500. In the case of 
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Nur-ul-Haq, the Tahsildar of Lahore re¬ 
ported that his assets did not exceed 
Bs. 30.000 and that his liabilities amounted 
to Es. 20,000. In the case of Mohammad 
Sharif Khan although the report stated 
that he owned considerable amount of 
agricultural property and besides owned 
one house in his Chak. the Additional 
District Magistrate rejected him on the 
ground that on his own admission his 
moveable property did not exceed Es. 1,300 
in value. It may be mentioned here that 
Mr. Gauba had to tender four sureties of 
Es. 37,500 each. 

The position taken up by the Govern¬ 
ment Advocate in regard to this matter is 
that inasmuch as S. 514, Criminal E. C., 
clearly says that in the case of forfeiture 
during the lifetime of the surety his 
moveable property alone will be attached 
and sold, the Court is bound to take into 
consideration the surety’s moveable pro¬ 
perty alone while determining his suffi- 
ciency. In support of his contention he 
further refers to S. 513, Criminal P. C., 
which authorizes the Court to permit a 
person to deposit a sum of money or 
Government Promissory Notes in lieu of exe¬ 
cuting a bond. As against this, petitioner’s 
counsel relies on 18 P R 1906 Cr. a^ 46 
I C295.' In 18 PR 1906 Cr.' Reid, C. J., 
while deciding the case of a person pro¬ 
ceeded against under S. 118, Criminal 
P. C., remarked that : 

As to sending the security on to 
^hoisto report within ten days whether the 
person put on security and the surety have 
Lveable property equal in value to the amount o 
the bond, the exclusion of immovable property is 
obviously illegal and the learned Government 
Advocate has not attempted to defend it. 

In 46 I C 295,^ Sir George Knox obser¬ 
ved that : , . V. 

^hilc it is true that so long as a surety is alive 
only moveable property can for default under 
8. 514, Criminal P. C., be attached and sold for 
recovery of penalty, yet I agree with the learned 
Sessions Judge that if the house offered f s^c^^ty 
IB worth Rs. 500 and the surety is reported by the 
Tahsildar to be a respectable person, the security 

should be accepted. ^ 

I am nofi called upon in this case to 
decide whether the rulings relied on by j 
the petitioner’s counsel lay down good law ! 
or the contention raised by the Govern¬ 
ment Advocate is legally sound. "What I 
have to d etermine is whether the action 

1 King'Emperor v. Kaim Khan, (1906) 18 P R 
1906 Cr=5 Cr L J 148=14 P L R 1907—5 : 

2. NaSe^v! Empemr, A I R 1918 All 182=46 ‘ 
I 0 295=19 Cr L J 711=16 A L J 503. 
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taken by the Magistrate so oomplet0ly| 
disregarded the legal provisions that the 
accused could reasonably apprehend that 
he was not proceeding impartially, and, in 
the circumstances described above, I have 
no hesitation in holding that the Magis- 
trate was honestly of the belief that it was 
his duty to ascertain that the security 
tendered was sufficient and that the suffi. 
ciency of the security was to be judged' 
only by the amount of the moveable pro¬ 
perty owned by the sureties. Courts may 
pass orders which may either be legal or 
illegal, but the mere passing of an illegal 
order will not justify an inference against 
their honesty or impartiality. To err is 
no sin and in this case even the error is 
not so patent. This question may some 
day be decided finally by this Court but 
so long as it remains undecided I do notl 
consider that any Magistrate will be com. 
mitting an illegality in insisting that, in 
the light of the provisions laid down in 
S. 514, Criminal P. C., that security alone 
can be termed sufficient which is backed 
by moveable property of the value of thel 

amount secured. 

The charge of the Magistrate s judging 
the sureties of the other accused persons 
by a different standard does not hold good 
at all, as in the only two instances cited 
by the counsel, the sureties offered were 
Advocates and not anonymous or objec¬ 
tionable persons. As regards the allega¬ 
tions made against the Magistrate, the 
Government Advocate and the Deputy 
Superintendent of Police, what appears to 
have happened is this: Sometime after the 
Magistrate went into his retiring room, he 
sent for the Deputy Superintendent of 
Police to ascertain from him what further 
evidence was intended to be produced in 
the case, for the production of which an 
adjournment was being asked for. The 
Deputy Superintendent of Police gave the 
necessary information and left his room 
within a couple of minutes. This small 
incident has been magnified into a serious 
accusation outlined above. I have no 
hesitation in saying that any Magistrate, 
who seeks inspiration from any counsel 
for the Crown, even if he be of the position 
:of Government Advocate, or from any 
■ Police Officer, however highly placed ha 
may be is unworthy of his office, but I am 
gratified to remark that in this case the 
Additional District Magistrate has not been 
found guilty of any such delinquency, I will 
not even declare that his act was indiscreet. 
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The Government Advocate has made a 
declaration at the Bar that he never visited 
the Magistrate in his retiring room on that 
day. He even expressed his ■willingness 
to make an affidavit in this behalf. 

In view, however, of the unequivocal^ ■ 
statement made by the Government Advo¬ 
cate and the remarks made in 1071 C 108 
that such affidavits should not be taken 
from those members of the English Bar 
iwho are appearing professionally in a case 
lin connection with which an affidavit is 
required, I have dispensed with his affidavit. 
The Deputy Superintendent of Police has, 
however, made a statement on solemn 
affirmation before me that the facts men¬ 
tioned in sub-para, (l), para. 7 of the peti¬ 
tion were absolutely false and further that 
at the time when he was sent for the 
accused as well as their friends were pre¬ 
sent in the court-room of the Additional 
District Magistrate and that the door by 
which he entered was visible from the 
court-room. I may remark here that even 
the counsel for the petitioner did not deny 
that there were some persons present in 
the court-room at that time besides the 
accused. I cannot imagine that any Magis^ 
trate of the position and standing of Mr, j, 
Isar would commit such an illegality as isj| 
attributed to him in such environments.” 
The Additional District Magistrate submit¬ 
ted an explanation to the District Magis¬ 
trate in this behalf and that explanation 
is on the same lines as the statement made 
before me by the Deputy Superintendent 
of Police. I may remark in passing that 
much stress was laid on the observations 
made by the District Magistrate in his 
order dated 15th September 1936, but the 
District Magistrate appears to have mis- 
appreciated the explanation submitted by 
the Additional District Magistrate and 
wrongly recorded that “these officers” 
were called to his retiring room for a few 
minutes. He has further erred in remark¬ 
ing that; 

It would be possible, while accepting the Magis¬ 
trate’s explanation (as I do completely) to hold 
that this interview, however harmless in fact, 
might appear otherwise to the accused and might 
give him a reasonable, even if mistaken, appre¬ 
hension that the Magistrate was offering undue 
facilities to the prosecution. 

In my view, an accused is not entitled 
to have his case transferred from the 
Court of a Magistrate who is seised of it 
merely because he chooses to place a sinis- 

3. Mashar Ehan v. Emperor, AIR 1928 Lah 
276=107 I 0 108=29 Or L J 220. 


ter interpretation on an innocent act of! 
the Magistrate. Otherwise, m accused 
person endowed with a suspicious nature 
will make the administration of justice 
impossible. Similarly baseless is the alle¬ 
gation made concerning the withholding 
of documents from the accused. All that 
S. 173, Criminal P. C., requires is that : 

The officer*in-charge of the police station shall 
forward to a Magistrate empowered to take 
cognizance of tho offence on a police report a 
report, in the form prescribed by the Local Gov¬ 
ernment, setting forth the names of the parties, 
the nature of the information and the names of 
the persons who appear to be acquainted with the 
circumstances of the case. 

The form prescribed by the Local Gov¬ 
ernment on which such police reports are 
submitted is divided into seven columns. 
Col. (l) provides for the name and address 
of the complainant or the informant. 
Col. (2) provides for the name and address 
of the accused who have not been sent up, 
whether arrested or not. Cols. (3) and (4) 
provide for the name and address of the 
accused who are sent up. Col. (5) is meant 
for giving the details of the property, 
including weapons, etc., recovered from 
the accused. Col. (6) is meant for the 
name and address of witnesses and col. (7) 
is meant for a brief statement of the 
offence committed by the accused and the 
facts relating thereto. It would thus 
appear that neither in S. 173, Criminal P. C., 
nor in the form prescribed by the Local 
Government, is it provided that the prose- 
cution should produce along with the 
chalan all the documents on which reliance 
is to be placed in the trial or which have 
to be produced by the witnesses to be 
tendered for the prosecution. An accused 
person is consequently not entitled as of 
right to insist upon the production of any 
such document before the case starts. He 
does not run the risk of being hampered 
in his defence, as the law clearly entitles 
him to .cross-examine the witnesses even 
after the charge. In this case, however, 
the Magistrate had allowed the petitioner 
as well as his co-accused full opportunity 
to inspect all the documents which were 
in the-custody of the Official Liquidator 
and had further assured the accused that 
no documents had been produced in Court 
which were being withheld from them. 
Some of the accused persons availed them¬ 
selves of this opportunity and inspected 
the documents in the office of the Official 
Liquidator. The petitioner, however, did 
not take any steps whatsoever to utilize the 
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opportunity so offered. It cannot, in these 
circumstances, be held that the Magistrate 
was in any way prejudiced against the 
petitioner or that he was denying the 
petitioner any right that he legitimately 
could exercise under the provisions of the 

Criminal P. C. 

As I have already held that the petitioner 
has made a reckless accusation against the 
Magistrate as well as the Government 
ladvocate and the Deputy Superintendent 
iof Police, I consider that it is expedient 
in the interests of justice that he should be 
lOalled upon to show cause why he should 
I not be prosecuted under S. 193 read with 
S. 199, I. P. C., for affirming a false affi¬ 
davit. I enquired from the counsel whe- 
ther his client was prepared to withdraw 
this accusation, but his reply was in the 
negative. Now, if such accusations are 
allowed to pass unheeded, that confidence 
which must be reposed in the Courts by 
the litigants who deal with them is hound 
to be impaired. In these days when wide 
publicity is given to everything done in, 
or said in connection with the Courts, 
such accusations cannot be left unnoticed, 
Uherwise there is a danger of a wrong 
impression being created in the world out- 
side that the Magistracy in this Province 
can do all sorts of illegal acts with impunity 
and that the superior Courts connive at 
them and thus encourage them in their 
illegal behaviour. Before I close, I direct 
the Additional District IMagistrate to pro¬ 
ceed with the trial of the case expedi¬ 
tiously and not grant any unnecessary 
adjournments either to the prosecution or 

to the defence. 

E.M./b.K. Order accordinohj. 


BUDH Singh V. Dittu (Bhida, J.) 1937 

cannot therefore under S. 151 set aside sale 

which is confirmed. 

It ia well established that recourse to inherent 
powers is not justifiable when another remedy is 
provided by law, for setting aside an illegal order. 
The Punjab Alienation of Land Act itself provides 
for such a remedy in an application by the 
Deputy Commissioner to set aside any order 
passed in contravention of the Act by a civil 
Court. The executing Court therefore is not 
justified in resorting to inherent jurisdiction 
under 8. 151, Civil P. C., to set aside the sale 
which has been confirmed. [P 417 C 1, 2] 
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Bhide, J. 

Budh Singh — Decree-holder 


Petitioner. 


v. 


Dittu and another 


- Judgment-debtors 

— Opposite Parties. 

Civil Bevn. No. 887 and Exn. Second 
Appeal No. 1271 of 1936, Decided on 16th 
January 1937, from order of Dist. Judge, 
Gujranwala, D/- 12th August 1936. 

(a) Civil P. C. (1908), S. 151-Order of sale 
in contravention of Punjab Land Alienation 
Act—Punjab Land Alienation Act providing 
remedy against such order—Executing Court 


(b) Civil P. C. (1908), O. 21, R. 92—Objec¬ 
tion not taken before sale is presumed to 
have been waived. 

If no objection is taken to the sale before it takes 
place, it must be presumed to have been waived: 
2 CWN 254, Ref. ^ tP 417 0 1] 

D. N. Aggarwal — for Petitioner. 

L. M. Datta — for Opposite Parties. 

Order.—In the course of proceedings 
relating to the execution of a decree on 
the basis of a mortgage the land belonging 
to two persons namely Dittu and Amir, 
was sold and the sale was confirmed on 
22nd January 1934. Subsequently, when 
the decree-holder applied for delivery of 
possession on 16th April 1935 the judg¬ 
ment-debtors raised objections that they 
were members of an agricultural tribe and 
the land was not liable to be sold in exe- 
cution of the decree according to the pro- 
visions of S. 16, Punjab Alienation of Land 
Act. It appears that the judgment-debtors 
were at first entered as Maliars in the 
revenue records, but on an application 
made by Allah Ditta, one of the judgment- 
debtors, an enquiry was made and by 
order of the Commissioner, dated 24th 
November 1933, the entry in the jama- 
bandi was altered and Allah Ditta was 
shown as an Arain. Copy of this jama- 
bandi entry was produced in support of 
the contention of Allah Ditta, judgment- 
debtor. No evidence was produced by the 
decree-holder to rebut the presumption 
attaching to the entry in the jamabandi 
and in the circumstances the finding of 
the learned District Judge that the judg- 
ment-debtors were members of an agri¬ 
cultural tribe must be accepted as final. 
The sale had taken place before the order 
of the Commissioner referred to above but 
this point does not appear to me to be 
material in this case because the order of 
the Commissioner is tantamount to a 
declaration that the previous entry was 
wrong, and that the judgment-debtor 
Allah Ditta was in fact an Arain and had 
been erroneously entered as a Maliar. 
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1, therefore, take it that the judgment- 
debtors were Arains at the date of the 
sale and their land was not liable to be 
sold in execution of the decree according 
to the provisions of the Punjab Aliena¬ 
tion of Land Act. In these circumstances, 
AIR 1936 Lah 191^ on which the learned 
eounsel for appellant has relied cannot 
help him. 

The main question for decision, how- 
■ever, is whether, after the sale had been 
eonfirmed it was open to the judgment, 
debtors to raise this objection in the 
execution proceedings. The trial Court 
apparently held that it had inherent 
powers to set aside the sale as it was 
illegal, but it is well established that 
recourse to inherent powers is not justi¬ 
fiable when another remedy is provided by 
law for setting aside an illegal order. The 
Punjab Alienation of Land Act itself pro- 
vides for such a remedy in an applica- 
tion by the Deputy Commissioner to set 
aside any order passed in contravention 
of the Act by a civil Court. {See S. 21-A 
of the Act). In the circumstances it seems 
to me that the executing Court was not 
justified in resorting to inherent jurisdic- 
tion under S. 151, Civil P. C. Another 
ground taken by the Courts below for set¬ 
ting aside the sale was that no personal 
decree had yet been passed against the 
judgment-debtors under 0. 34, R. 6, Civil 
P. C., and as the land in question was 
different from the land covered by the 
mortgage, it could not be sold. This 
objection was not taken by the judgment, 
debtors at any time and the Courts below 
have apparently taken it suo motu. This 
procedure also does not appear to be 
justifiable because the objection, not hav¬ 
ing been taken before the sale, must be 
presumed to have been waived : See 2 C 
W N 254.2 According to 0. 21, R. 92, 
when no objection is taken to a sale as 
referred to therein, the sale must be con¬ 
firmed and becomes absolute on such con- 
firmation. Further, according to the second 
proviso to R. 90, 0. 21, Civil P. C., as 
amended by this Court, the sale'could not 
be set aside on any ground which the 
objector would have taken before the sale. 
The judgment.debtors had been, duly 
eerved before the sale, but had refused to 
accept service and had failed to appear. 

1. Abdul Rahim v. Abdul Haq, AIR 1936 Lah 

191=16110 752. 

2. Madhusudhan v. Kailash Ohander, (1898) 

2 0 W N 254. 
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Amir, one of the judgment-debtors, later 
on appeared before the confirmation and 
entered into a compromise with the decree- 
holder. He failed, however, to pay the 
decretal amount in Court as agreed with¬ 
in two months and then the sale was 
confirmed. 

It was urged that the trial Court having 
acted in exercise of its inherent jurisdic¬ 
tion, no appeal was competent. ThisI 
objection was apparently not taken in thej 
Court of the District Judge, but even if! 
no appeal was competent, the orderi 
passed by the Courts below can be revised 
under S. 115, Civil P. C., inasmuch asthe^ 
Courts had, in my opinion, no juridictionj 
to set aside the sale after it had been con-1 
firmed. I, therefore, set aside the orders 
of the Courts below on the revision side 
and restore the order confirming the sale. 
In view of all the circumstances I leave 
the parties to bear their costs. 

S.C./d.S. Petition allowed. 
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SPECIAL BENCH 

Coldstream, Skemp and 
Abdul Rashid, JJ. 

Charles Wakehearst Peyton — 

Petitioner. 

V. 

Mrs, Ada Peyton and another — 

Opposite Parties. 

Matrimonial Reference No. 17 of 1936, 
Decided on 19th February 1937. 

(a) Divorce—Decree for dissolution and co¬ 
respondent ordered to pay damages — No 
appeal by co'respondent—Petition for con* 
firmation of decree — Order regarding 
damages can be attacked by co-respondent 
in such petition. 

A decree for dissolution of a marriage was 
passed and the co-respondent was ordered to pay 
damages to the petitioner and respondent. The 
co-respondent did not appeal from the order 
regarding damages but when the petition for con¬ 
firmation of the decree was filed in the High 
Court, he sought to attack the order regarding 
damages: 

that be was entitled to do so even 
though ho had not appealed against the order: 
20 Bom 362 (F H), Foil. [P 418 0 1] 

(b) Divorce Act (1869), S. 34 —Damages— 
Quantum of. 

The means of the adulterer have nothing to do 
with the question of quantum of damages. 

[P 418 0 2] 

Mohammad Monir — for Petitioner. 

Azimullah — for Opposite Party 

Order. — This is a petition by Charles 
Wakehearst Peyton praying this Court 
to confirm a decree granted by the 



41S Lahore 


Peyton v. Petton (SB) 


1937 


District Judge of Eissar on 29th April 
1936 dissolving his marriage with the 
respondent. Mrs. Ada Peyton, on the 
ground of her adultery with the co-respon¬ 
dent, Maxwell Trever Eees. The respon- 
dent has not appeared to oppose the 
petition. In granting the decree the 
learned District Judge ordered that the 
co-respondent should pay Bs. 3,000 as 
damages allotting Bs. 2,000 to the peti¬ 
tioner and Bs. 1.000 to the respondent. 
Against this order the co-respondent has 
not appealed but on his behalf Mr. Azim- 
ullah asks us now to refuse to confirm 
the decree and order on the ground that 
the alleged adultery of the respondent 
with his client was not proved by the evi¬ 
dence and no decree should have been 

passed. 

The parties were married on 1st Febru¬ 
ary 1922 in the Catholic Church at Sirsa, 
District Bissar, and they resided together 
last in Bewari. In his petition, the peti¬ 
tioner stated that he was a domiciled 
British Indian subject and this wasadmit- 
ted as a correct statement by the respon¬ 
dent in her written reply to the petition. 
For the co-respondent it was pleaded that 
the Court had no jurisdiction but the 
grounds of this objection were not specifi- 
cally stated, We are now informed by his 
oouneel that the objeotion did cot relate 
to the domicile of the parties.^ We have 
ourselves taken the petitioner 8 statement 
which shows that he has born and edu- 
oated in India, that be has lived in India 
all his life and that he has no intention of 
ever going to England We are satisfied 
that he is of an Indian domicile, tnder 
S 55, Divorce Act no appeal lies against 
the decree for dissolution of marriage, but 
the section itself allows an appeal against 
an order awarding damages and it is con¬ 
tended by Mr Mohammad Monir for the 
petitioner that the co-respondent is not 
entitled to attack here the order regarding 
damages inasmuch as it was open to him 
to appeal against the order. The p^nt 
appears to us to be settled by the MI 
Bench decision of the Bombay Court in 20 
B( m 362' in favour of the co-respondent. 
Mr Mohammad Monir admits that be can 
refer to no authority to the contrary. We 
have therefore heard Mr. Azimullah on 
the merits of the whole case. 


To prove the adultery alleged, the peti¬ 
tioner r elied principally on a very large 

1. Kyte V. Kjte, fl89b) 20 Bom 362 {F B). 


number of letters (over 90) written by the 
co-respondent to the respondent. The 
genuineness of these letters was nrt admit, 
ted by the respondent and co-respondent at 
the trial, but the Judge found that they 
had been written by the co-respondent to 
the respondent. We have compared these 
letters with the admitted writing of the 
co-respondent ourselves and are satisfied 
of the truth of the evidence of the peti- 
tioner, Mr. Fratol and the handwriting 
expert that tbe letters in evidence were 
written to Mrs. Peyton by Mr, Rees, the 
co-respondent. These letters show that 
the respondent and the co-respondent 
were in love with each other and were 
continuously arranging for clandestine 
meetings. In particular, two letters Ex. P. 

W. 6/15 dated 7th September 1931 and 
Ex. P. W. 6/17 dated 15th September 
1931 are important proof of the illioitv 
relations existing between the respondent 
and the co-respondent at the time at 
which they were written. The evidence of 
tbe petitioner that two days after he dis- 
covered tbe letters relating to her adul¬ 
tery with the co-respondent, he accused 
Mrs. Peyton of adultery and she declared 
that she had committed adultery with the 
co-respondent and would continue to do 
so under her husband’s nose” is corrobo- 
rated by Mrs. Joseph, P. W. 2, whose 
veracity there is no reason to doubt. 

e find that t he adultery was rightly held 
to be proved by the District Judge.^ We 
are satisfied that there was no collusion or 
connivance or condonation, and we accord¬ 
ingly confirm the decree dissolving the 
petitioner’s marriage with the respondent. 
Tbe damages awarded are certainly 
high having regard to the status and pay 
of the co-respondent. We have however 
given the matter our anxious considera¬ 
tion, and in view of the wrong suffered 
and the actual expenses incurred on the 
case by the petitioner we are unable to 
say that the damages in this case have 
been assessed too highly. The means ofj 
the co-respondent have nothing to do with 
the question of the quantum of damages: 
see the rulings cited in Battigan on 
Divorce, p. 284 of the 2nd Edn., 1936. Nor 
are we prepared, in the oiroumstances of 
this case, to interfere with the order 
regarding the payment of Rs. 1,000 to the 
respondent, as at the present time she has- 
an infant to maintain and has also to 
maintain herself, because the oo-respon- 
dent, so we are informed, has married) 
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another woman during the pendency of 
these proceedings. Petitioner's counsel 
does not press for costs of this hearing and 
we accordingly make no order as to costs 
in this Court. 

S.C./d.S. Decree confirmed* 
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Jai Lal, J. 

Ralla Bam —Deoree.holder—Appellant. 

V. 

Khazan Singh —Judgment-debtor 

Respondent. 

Second Appeal No. 1950 of 1935, De¬ 
cided on 11th July 1936, from order of 
Dist. Judge, Sialkot, D/- 17th July 1935. 

(a) Easement — Decree for injunction 
against owner of servient tenement restrain* 
ing him from building beyond certain height 

— Decree*holder seeking to execute decree by 
demolition of additions by judgment-debtor 

— Keal question is whether judgment-debtor 
has infringed original decree — Whether 
decree-holder has rebuilt and has increased 
burden are immaterial questions. 

Where the owner of a dominant tenement who 
has obtained an injunction restraining the owner 
of the servient tenement from building his house 
beyond a certain height and within a certain 
distance of the deoree-holder^s hou-e, eeeks to 
execute his decree by the demolition of the addi¬ 
tions alleged to have been made to bis bouse by 
the judgment-debtor, the real question is whether 
the owner of the servient tenement has infringed 
the restrictions imposed on him by the original 
decree. If be has, he must be made to comply 
with the decree passed against him. The questions 
whether the decree-holder has rebuilt his house 
and has increased the burden on the servient 
tenement are not material questions. [P 420 0 1] 

(b) Easement — Mere rebuilding of domi¬ 
nant tenement—Whether destroys easement. 
{Quaere). 

Quaere. —Whether the mere rebuilding of the 
dominant tenement destroys the easement : Case 
law referred* [P 419 0 2; P 420 0 1] 

Parlcash Chandra Jain aud Qahul 
Ghand Mital — for Appellant. 

Bhagat Singh — for Respondent. 

Judgment.—The full facts of this case 
are stated in the judgment of the learned 
District Judge and need not be repeated 
here. Briefly speaking, the appellant and 
the respondent are owners of adjoining 
houses. Id 1905 there was a dispute bet¬ 
ween the parties. The appellant com¬ 
plained that the respondent threatened to 
interfere with his easements of light and 
air and flow of water. He instituted a 
suit for injunction against the respondent. 
This suit was decreed partially, it having 
been held that the respondent could not 
build his bouse beyond a certain height 
and within a certain distance from the 


appellant’s house. The details of the decree 
are mentioned in the judgment of the 
learned District Judge. Recently the res- 
pondent has added to his house and the 
appellant has complained that the addi¬ 
tions have affected his easements which 
are reserved to him by the decree of 1905 
and has, therefore, applied for execution 
of that decree by demolition of those 
portions of the respondent’s house which 
interfere with the enjoyment of his ease¬ 
ment reserved to him by the decree of 
1905. The District Judge has held that: 

There ie no doubt that by erecting the wall 
D J and building the third storey L H K J, the 
respondent has dednitely infringed the conditions 
laid down by the decree granted in favour of 
appellant’s predecessor-in-interest; 

but he held that the appellant is not 
entitled to execute tho decree because he 
has rebuilt his own house and by doing 
so the easement has been destroyed. 
There was some dispute between the 
parties as to the time when the erections 
mentioned above were constructed by the 
respondent. It was urged by the respon¬ 
dent that he had done so more than three 
years before the application for execution. 
The learned District Judge has, however, 
found that be did so within three years 
of the application for execution. The 
only question that could, therefore, be 
raised on this second appeal is whether 
by the buildiog of his house the appellant 
has lost his right of easement and whether 
be can be said to have increased the 
burden of the easement on the servient 
tenement. With regard to the flrst pro- 
position in its abstract form no authority 
has been cited in support of it by the 
respondent’s connsel. In fact he did not 
even attempt to argue this proposition. 
But he did cite some authorities in sup¬ 
port of his contention that by building 
the windows of the new bouse higher up 
and shutting the old windows lower down 
which were mentioned in the flrst decree, 
the appellant has increased the burden of 
the easement on the servient tenement. 
In support of this contention he relied 
upon 26 Bom 374.^ Some observations 
in this case appear to support the conten- 
tion of the learned counsel. This judg- 
menb was, however, dissented from in 
45 I 0 985,^ but was approved in A I R 

1. Bai Hariganga v. Tricamlal, (1902) 26 Bom 

374=4 Bom L B 84. 

2. Dbaram Das v. Piyaie Lal, A IB 1918 Lab 

235=45 I 0 985. 
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1926 Nag 474.® S. 31. Easements Act. the 
principles of which are to apply to this 
Province, however, indicates that mere 
shifting of the position of the windows 
does not amount to an increase in the 
burden of the easement, but that in each 
case it is a question of fact whether the 
burden has in fact been increased. 44 All 
343* also supports the appellant's con¬ 
tention that mere rebuilding of the domi¬ 
nant tenement does not destroy the 
easement. That case related to an ease¬ 
ment of light. 

In my opinion the proper way to decide 
this case would be to direct the trial 
Court to proceed with the execution of the 
decree. It must determine whether, by 
the construction of the wall D J as 
indicated in the judgment of the learned 
District Judge and the building of a third 
storey L H K J, the respondent has inter¬ 
fered with the easement of the appellarit 
of light and air and flow of water as it 
existed at the time of the decree of 1905. 
The Court must assume for the purpose 
of this application that the present posi¬ 
tion of the window and the parnalas is 
where they existed in 1905; and, if the 
erection of the wall and the third storey 
mentioned above would have interfered 
with the enjoyment of the easements as 
they existed in 1905, then they must be 
demolished in execution of the decree, 
wholly or to the extent to which they 
have interfered with these easements: 
otherwise the application for execution 
will have to be dismissed. From the judg¬ 
ment of the learned District Judge it 
seems that the erection of wall and the 
third storey would have interfered with 
the enjoyment of the original easements 
if they had now existed. In my opinion, 
|in the present case the general question 
whether an easement is lost by merely 
rebuilding the dominant tenement or the 
raising of the height of the windows 
increases the burden of the easement on 
the servient tenement does not really 
arise. The real question is whether the 
respondent has infringed the restrictions 
imposed upon him by the original 
decree. If he has, then he must be made 
to comply with the decree passed against 
Ihim. The questions might have arisen if 

3. Badri V. Jafarbhai, A I R 1926 Nag 474=96 

I 0 646. 

4. Rameshwar Dayal v. Maharaj Charan, AIR 

1922 All 28=66 I 0 643=44 All 343=20 

A L J 202. 


there had been no decree. I, therefore, 
accept this appeal, set aside the orders of 
the Courts below and send the case back 
to the learned Senior Subordinate Judge 
of Sialkot with directions to proceed with 
the execution of the decree with due 
regard to the observations made above. 
The costs of this appeal and the appeal 
before the District Judge shall abide the 
result. 

B.M./R.K. Appeal accepted. 
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Addison and Din Mohammad, JJ. 

Gohind and others — Defendants — 

Appellants. 

V. 

Earn Lai and others — Plaintiffs 

Respondents. 

Second Appeal No. 498 of 1936, Deci¬ 
ded on 8th January 1937, from decree of 
Senior Sub-Judge, Kangra, D/- 5th March 

1936. 

Custom (Punjab)— Alienation—Setting 
aside — After-born reversioner’* right to 
challenge alienation effected before his birth 
—Limitation under different circumstances 
explained. 

An after-born reversionet has no right to 
challenge an alienation effeoted before his birth, 
if at the time the alienation is efiected, there is 
no person in existence who is competent to 
challenge it. If, however, there is a person in 
existence competent to object to an alienation, an 
after-born reversioner has a right to challenge an 
alienation effected before his birth, but be cannot 
avail himself of any extension of time under the 
Limitation Act on his own account as time 
begins to run against the person competent to 
challenge the alienation from the prescribed date, 
and when once time begins to run, no subsequent 
disability stops it. In determining the period of 
limitation available to an after-born son, he can¬ 
not be deprived of the privileges enjoyed by the 
person through whom he derives his right to sue. 
In other words, if the existence of a reversioner 
clothes an after-born reversioner with a right to 
sue, though an after-born reversioner cannot 
claim the benefit of S. 6, Limitation Act in his 
own right, he cannot be deprived of the benefit of 
the extended period claimable by a reversioner in 
existence at the time of the alienation. An after- 
born reversioner suffers under the same disabili¬ 
ties as those under which a reversioner in 
existence at the time of the alienation suffers, 
and, consequently, if the right of the reversioner 
in existence at the time of the alienation is lost 
by the lapse of time, the right of the after-born 
reversioner is also lost irrespective of his personal 

disabilities : Case law reviewed. (P 424 0 2; 

P 426 0Ij 

Achhru Eam—ior Appellants. 

Mehr Ghand Sude^iot Respondents. 
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Din Mohammad, J—This case has 
been referred to a Division Bench by 
Bhide, J. “in view of the importance of 
the point of limitation involved and the 
apparent conflict of rulings*'. Before 
scrutinizing, however, the various deci¬ 
sions cited at the Bar, it appears to me to 
be necessary to state shortly the facts of 
the case. 

Gagha and Gurbhagat, sons of Ganja, 
sold their land measuring 17 kanals 
6 marlas to one Gobinda in 1917. They 
were admittedly governed by customary 
law and their powers of alienation were 
restricted. At the time of this alienation, 
Gagha had a son, Eam Lal, who had been 
born on 11th May 1915, while Gurbhagat 
was issueless. Subsequently, a son, Brij 
Lal, was born to Gagha and similarly, a 
son, Santa, was born to Gurbhagat. It is 
not in evidence when Brij Lal and Santa 
were born, but in my view this is not 
material for the purposes of this appeal. 

On 14th August 1934, the suit out of 
which this appeal has arisen, was institu¬ 
ted by Eam Lal, Brij Lal and Santa for 
possession of the land sold to Gobinda, on 
the usual allegations of want of considera¬ 
tion and absence of legal necessity. By 
that time both the vendors had died. Eam 
Lal described himself as a major, which 
he evidently was, while the other two 
plaintiffs were shown as minors, and the 
vendee did not dispute it. He, however, 
contended, inter alia, that the suit was 
barred by time. The trial Judge was not 
satisfied that Eam Lal was below 
21 years of age and he, consequently, dis¬ 
missed his suit as out of time. In the case 
of the other two plaintiffs, he remarked 
that they could not take advantage of 
S. 6, Limitation Act, not having been in 
existence at the time of the alienation, 
and dismissed their suit, too, on that 
ground. He baaed his judgment mainly on 
A 1 E 1934 Lah 290^ and did not choose 
to follow 13 Lah 520^ as he considered 
that it proceeded on different facts. On 
appeal, the senior Subordinate Judge, 
believing the evidence examined by the 
plaintiffs in support of Eam Lai's alleged 
birth on 11th May 1915, came to the 
conclusion that he was less 'than 21 years 
of age at the time of the suit. He, accor- 

1. Arjan Singh v. Waryam Singh, A I H 1934 
Lah 290=1541 0 592. 

'2. Jowala Singh v. Sant Singh, AIK 1932 Lah 
606=140 10 375=33 P L R 808=18 Lah 
520. 


dingly held his suit to be within time and 
relying on 13 Lah 520^ held the suit of 
the other two plaintiffs also to be within 
time. He accordingly granted a decree to 
the plaintiffs for the whole of the land 
except Nos. 838, 2, 3, 4 and 5 which were 
held to be nomancestral. From this order 
the vendee along with his mortgagees pre¬ 
ferred a further appeal to this Court, 
which came on for hearing before Bhide, J., 
who, for reasons stated above, has referred 
the case to a Division Bench. 

The only question that falls to be judged 
before us is that of limitation. The rele- 
vant sections of the Limitation Act, 1908, 
so far as material, are reproduced below. 

Section 6 (1). Where a person entitled to in¬ 
stitute a suit ... is at the time from which the 
period of limitation is to be reckoned a mioor . . . 
he may institute the suit. .. within the same 
period after the disability has ceased, as would 
otherwise have been allowed from the time pre¬ 
scribed therefor .... 

Section 7. Where one of several persons jointly 
entitled to institute a suit... is under any such 
disability and a discharge can be given without 
the concurrence of such person, time will run 
against them all; but, where no discharge can be 
given, time will not run as against any of them 
until one of them becomes capable of giving such 
discharge without the concurrence of the others, 
or until the disability has ceased. 

Section 8. Nothing in S. 6 or in S. 7 . . . shall 
be deemed to extend for more than three years 
from the cessation of the disability .. . the period 
within which any suit must be instituted . . . 

Section 9. Where once time has begun to run, 
no subsequent disability or inability to sue 
stops it. 

These sections have been the subject 
of judicial decisions from time to time 
in relation to the question at issue, and I 
would, therefore, now examine those cases 
which have been placed before us by 
both sides. The leading authority on the 
subject of the right of an after-born 
reversioner to challenge a pre-natal 
alienation is a Full Bench ruling of the 
Punjab Chief Court reported as 55 P E 
1903.^ The question referred to the Full 
Bench was, whether a son begotten after 
an alienation of ancestral property by his 
father could impugn that alienation, the 
parties being governed by custom. Three 
Judges constituted the Full Bench: Sir 
William Clark, C. J., Eeid and Chat- 
terji, JJ, The learned Chief Judge was of 
opinion that an after-born son could chal¬ 
lenge the alienation, irrespective of the 
fact whether any collateral was in exis¬ 
tence or not. Eeid, J. came to a different 

3. Jowala v. Hiia Singh, (1903) 55 P R 1903= 
117 P L R1903 (F B). 
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conclusion and in the absence of any defi¬ 
nite custom on the point based his decision 
on Hindu law. Chatterji, J. agreed with 
the finding of Beid, J. but on the score of 
oustona. The decision of the majority was 
that, under the Punjab Customary law a 
transfer by an owner could nob be con¬ 
tested by a son begotten by the owner 
after the date of the transaction unless 
there was in existence at the date of the 
transfer some one who could challenge it 
and had not ratified it before an after- 
born son was begotten. Neither was the 
point of limitation referred to the Full 
Bench, nor was it discussed. 

In 22 P R 1907.* a gift had been made 
in favour of his neice by one Lala on 5th 
November 1881, and registered a few 
days afterwards. On lOth August 1883, 
the donor had mutationof names in respect 
of the said property as also of the rest of 
his estate, effected in favour of the donee. 
At the time of these transactions, one 
Ghulam, a nephew of Lala, was in exis¬ 
tence, but he took no steps to challenge 
the alienation. In August 1902, Ghulam’s 
four sons, all of whom had been born after 
the alienations, brought a suit for a decla¬ 
ration that the gifts were invalid. At the 
time of the suit, three plaintiffs were 
minors and the fourth had attained his 
majority within three years of the suit. In 
these circumstances, it was held by a Divi¬ 
sion Bench of the Punjab Chief Court that 
the suit was time-barred, inasmuch as the 
cause of action had accrued in 1881 and 
1883 respectively and time having thus 
begun to run, the subsequent birth of a 
reversioner did not stop it. It was observed 
by the learned Judges that a reversioner 
could not, if born after the cause of action 
had already accrued, and time begun bo 
run, claim an extension of time under S. 7, 
Lim. Act, 1877. The learned Judges fur¬ 
ther remarked that a reversioner born 
after the alienation could contest its vali¬ 
dity only if the period of limitation had 
nob expired before the date of his birth 
and his suit was brought within the period 
prescribed by law. These remarks no 
doubt, favour the vendee in this case but, 
with all respect, I venture to say that 
they are in the nature of obiter dicta and 
their full implications were not considered 
at the time. The decision of the case, to 
my mind, mainly rested on the ground 

i. Umra v. Ghulam, (1907) 22 P R 1907=27 
P L R 1908=89 P W R 1907, 


that as the reversioner in existence at the 
time of the transfers had lost his right, the 
after-born reversioners could nob, inde- 
pendently of him. claim any extension of 
time. In 108 P R 1907,^ a gift was made 
by one Nurdad in 1877 and mutation was 
effected thereon in 1878. He remained 
sonless for about ten years and then one 
son was born to him in 1887 and another 
in 1888. Nurdad died in 1903 and in 1906 
a suit was brought to recover the gifted 
land by the two sons of Nurdad among 
others. It was contended by the donees 
that the suit was time-barred, Johnstone 
and Rattigan, JJ. who decided the case 

observed : 

The way we look at the limitation question la 
this; If in 1877-78 there was any reveraioner of 
Nurdad’s in existence capable of objecting to the 
gift, then time began to run at once in favour of 
the donees. Plaintifis undoubtedly on this hypo¬ 
thesis had a right to sue for a declaration when 
they oame into existence, but time did not then 
begin to run afresh for them, not can they in 
view of 8. 9, Lim. Act, 1877 take advantage of 
8. 7 of the same Act. ... If time did not begm 
to run against them in 1878, it could 
because there was no living reversioner in 187o to 
contest the gift, in which case plaintiffs have no 
locus standi at all; and if time did begin to run* 
it did not cease to tun on the births of the plain¬ 
tiffs, minors though they were. 

Here, too, the judgmeat against the 
minor plaintiffs born after the alienation, 
if properly scanned, appears to have been 
based on the fact that the persons in exis¬ 
tence at the time of the gift had lost their 
right to challenge it by lapse of time. In 
40 Cal 966,® which was a case under Hindu 
law, four sons of a Hindu contested an 
improper disposition of property made by 
him. The learned Additional Judicial 
Commissioner of the Central Provinces 
held that as the first plaintiff had insti¬ 
tuted the suit within three years of attain¬ 
ing the age of 21, he was entitled to the 
benefit of S. 7. Lim. Act, 1877, and the suit 
was nob barred against him bub it was 
barred as against his younger brothers, 
who were born after the commencement 
of what he considered the adverse posses- 
sion of the defendant. On appeal bo His 
Majesty in Council, it was conceded that 
if plaintiff 1 succeeded in the suit, his 
younger brothers, born before a partition 
of the estate, would be entitled to share in 
the relief. Their Lordships of the Privy 
Council observed that this positio n had 

6. Inayat Khan v. Shabu, (1907) 108 P R 19077 
6. Ram Kisot Kedatoash v. Jainarayan. (1913) 
40 Oal 966=20 I; C 968=40 I A 213=10 
NLRl(PO). • _ 
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been rightly conceded. This authority 
however does not afford any help in the 
solution of the problem before us. It is to 
bo kept in view that the incidence of 
Hindu law in the matter at issue is dif¬ 
ferent from that of customary law, as 
explained in 55 P E 1903.® Farther, a 
Division Bench of this Court, in 1 Lah 
558/ considered the true import of this 
decision and remarked that the finding of 
their Lordships was not that the suit of 
the younger plaintiffs was within time but 
was merely a finding that plaintiff 1 
single-handed could succeed in the suit. 

In 1 Lah 558/ four sons of a Hindu 
contested the sale by him of his occupancy 
rights more than 12 years after the alie¬ 
nation. At the time of the alienation 
only one of them was in existence and 
was about nine years of age. At the time 
of the suit however he was more than 21 
years of age and his suit was thus clearly 
barred by time. On this ground, a Divi¬ 
sion Bench of this Court, dismissed the 
case of the other three sons also, although 
minors still, with the remark that they 
not having been in existence at the time, 
when the right to sue accrued, could not 
take advantage of the provisions of S. 6, 
Lim. Act. In 3 Lah 99/ a Division Bench 

of this Court remarked: 

There remains the question whether the minor 
plaintifis in this case were competent to challenge 
the prior mortgages executed as they were more 
than 12 years before this suit. The view of the 
lower appellate Court that the plaintiffs would 
gain any benefit from the fact that Ala Bingh's 
time for challenging these mortgages had not 
expired is plainly incorrect. The point hardly 
requires any authority, but a clear authority on 
the point is 1 Lah 658.7 Counsel for the respon¬ 
dent attempted to argue that as Ala Singh was 
still a minor, time was not yet running against 
the mortgagees. This is clearly a fallacious view 
of the law. The opinion of the District Judge, if 
■correct, would involve the intolerable inconveni¬ 
ence of accumulated successive disabilities which 
for an interminable period might subvert titles 
■apparently well established and produce the most 
ruinous instability. 

It must be remarked in connexion with 
this case that neither the facts as given 
in the headnote nor those mentioned in 
the judgment present the case in its true 
perspective. A reference to the original 
record will show that the sale in suit took 
place in 1905 and the suit by the five 
minor sons of the vendor was instituted 
in 1916. Of these only one son was in 

7. Lachman Das v. Sundat Das, AIR 1920 Lah 
39=59 I 0 678=1 Lah 658. 

6. Bur Siogh v. Hazara Singh, AIR 1922 Lah 
276=631 0 760=3 Lah 99, 
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existence at the time of the sale and the 
remaining four had been born after the 
alienation, but their right to attack their 
father's alienation of 1905 was not con¬ 
tested. By the sale, however, certain 
previous mortgages had been redeemed 
and the main contention raised by the 
vendee was that in view of the fact that 
one Ala Singh, a brother of the vendor, 
was in existence at the time of the mort¬ 
gages and had not challenged them, the 
after-born sons of the mortgagor could not 
attack them after Ala Singh’s right had 
been barred by time. The remarks quoted 
above apply to that aspect of the case and 
so far as they go are consistent with the 
decision of this Court reported in 1 Lah 
558,^ but in no way cover the present 
case. It further appears from the judg¬ 
ment of the District Judge that the eldest 
son of the mortgagor was also in existence 
at the time of some of the mortgages but 
that point was neither raised on appeal to 
this Court, nor was it considered by the 
learned Judges. I may also observe with 
great respect that the argument based on 
the danger of accumulated disabilities 
animadverted upon by the learned Judges 
does not appear to me to be very convinc¬ 
ing, as such disabilities are of common 
occurrence and have bean even provided 
for in sub-ss. (2), (3) and (4) of 8. 6, Limi¬ 
tation Act. Similarly, under Art. 141, Limi¬ 
tation Act, a suit to contest a widow's 
alienation can be instituted within 12 years 
after her death, and there are cases on 
record where a vendee’s title has been 
disturbed close upon half a century after 
the alienation. 

In 47 All 165® which again was a case 

under Hindu law, the sale that was 

attacked had taken place in 1893. Of the 

four sons of the vendor, the first had been 

born in 1886 and the second in 1891. 

They were thus in existence at the time 

of the sale. Of the remaining two sons, 

one was born in 1897 and the other in 

1900. After referring to Ss. 6, 7 and 8, 

Limitation Act, their Lordships of the 

Privy Council observed : 

It is conceded that the suit would not be saved 
by these sections if brought by the first three 
plaintifis alone ; but it is contended that plain¬ 
tiff 4 is entitled to the extended period for which 
the sections provide and that the suit is, there¬ 
fore, not barred by limitation. Both the Courts 
in India have decided adversely to this conten- 

-i9. Ranodip Singh v. Parmeshwar Petshad, AIR 
1925 P 0 33=8610 249=52 I A 69=27 0 Q 
343=47 All 166 (P 0). 
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tion. The cause of action arose on 3rd June 1893 and 
it is from that date that the period of limitation 
is to be reckoned. The fourth plaintiff’s subsequent 
birth on 30th November 1900, did not create a 
fresh cause of action or a new starting point 
from which limitation should be reckoned. 

Their Lordships further remarked that 
a plaintiff who was not in existence^ at 
the time when the period of limitation 
began to run was not a person entitled to 
institute the suit within the meaning of 
S. 6, Limitation Act. In 8 Lah 19,* 
which was a case under customary law, 
one of the plaintiffs who was admittedly 
of age was not found to be under 21 years 
of age at the time of the institution of the 
suit and the remaining three plaintiffs 
who were not in existence at the time of 
the alienation were minora. The case of 
the major plaintiff was obviously barred 
by time and as regards the minor plaintiffs 
the learned Judges who decided the case 
remarked that as they were not in exis¬ 
tence at the time of the mutation, they 
were not entitled to the benefit of the 
extended period under S. 6, Limitation 
Act, and were only permitted to sue before 
the’expiry of 12 years from the date of 
the mutation through a next friend. These 
remarks were based on 22 P R 1907* and 
108 P R 1907,® but it would be obvious 
that they were not necessary for the dis- 
posal of the case. The suit of the after- 
born reversioners was barred in ^ any 
circumstances inasmuch as the reversioner 
who was in existence at the time of the 
transfer had no subsisting right at the 
time the suit was instituted. Reference 
in this connection was made to 47 All 165 
and that judgment was enough to non¬ 
suit the after-born reversioners. 

In 13 Lah 520,^ which was decided by 
a Division Bench of this Court, of which 
my learned brother was a member, regard 
was paid for the first time to the subsis¬ 
ting right of the reversioner who was in 
existence at the time when the cause of 
action arose and it was remarked by the 
learned Judges that the after-born rever¬ 
sioner in that case was entitled to take 
advantage of the subsisting right of the 
reversioner who was alive at the time of 
the alienation, though he could not obtain 
a fresh period of 21 years from the date 
of his birth. With all respect, I am in 
full agreement with the view expressed 
therein, as, in my view, this is the only 
logical conclusion that follows from the 

10. Shahamad v. Salabafc, AIR 1927 Lah 97= 
97 I C 436=8 Lah 19=28 P L R 283. 


i9ai 

fact of conceding to the after-born rever¬ 
sioners a right to sue on account of the 
existence of a reversioner competent to 
object at the time of the alienation. So 
long as the right to sue subsists, an after- 
born reversioner cannot be reasonably 
deprived of its exercise by an arbitrary 
curtailment of the period of limitation in 
his case. If he derives his right from 
another person through any fiction of law, 
he must be empowered to exercise it so 
long as that other person can do so under 
the law. In being so permitted, an after- 
born reversioner is not allowed any bene¬ 
fit of S. 6, Limitation Act, in his own 
right, but is merely given full advantage 
of the privilege conferred on the person 
legally entitled to demand it. 

The only other case that remains to be 
considered is A I R 1934 Lah 290,* which 
was relied on by the trial Judge in dis¬ 
missing the suit. In that case also I. have 
referred to the original record which showa 
that there was a reversioner in exis¬ 
tence at the time of the execution of 
the will which was challenged by an after- 
born reversioner and that the right of 
the reversioner who was in existence at 
the time of the will to challenge ib, 
was long barred by time before the 
after-born reversioner brought his suit. 
This authority, therefore, does not cover 
the facts of this case. At this time of day, 
it may look presumptuous on my part to 
attempt to clarify the law on the matter 
at issue but considering that it would tend 
to facilitate matters if the principles 
governing it were stated in clear terms and 
at one place, I venture to lay down the 
following propositions which in my view 
are deducible from the authorities reviewed 
above : (l) An after-born reversioner has 
no right to challenge an alienation effected 
before his birth, if at the time the aliena¬ 
tion is effected, there is no person in exis¬ 
tence who is competent to challenge it. 
(2) If, however, there is a person in exis¬ 
tence competent to object to an alienation,j 
an after-born reversioner has a right to 
challenge an alienation effected before his 
birth, but he cannot avail himself of any 
extension of time under the Limitation 
Act on his own account as time begins to 
run against the person competent to chal¬ 
lenge the alienation from the prescribed 
date, and when once time begins to run, 
no subsequent disability stops it. (8) In 
determining the period of limitation avail¬ 
able to an after-born son, he oannot be 
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ideprived of the privileges enjoyed by the 
iperson through whom he derives his right 
to sue. In other words, if the existence of 
a reversioner clothes an after-born rever¬ 
sioner with a right to sue, though an 
after-born reversioner cannot claim the 
benefit of S. 6, Limitation Act in his own 
right, he cannot be deprived of the benefit 
of the extended period claimable by a 
reversioner in existence at the time of the 
alienation. (4) An after-born reversioner 
suffers under the same disabilities as those 
under which a reversioner in existence at 
the time of the alienation suffers, and 
consequently, if the right of the reversioner 
in existence at the time of the alienation 
is lost by the lapse of time, the right of 
the after-born reversioner is also lost, 
irrespective of his personal disabilities. 

Coming now to the facts of this case, 
in the matter of limitation it is governed 
by the Punjab Limitation (Custom) Act, 
1920. Under S. 7 of that Act, no suit for 
the possession of ancestral immoveable 
property on the ground that an alienation 
of such property is not binding according 
to custom can lie if a suit for a declara¬ 
tion that the alienation is not so binding 
would be time-barred, unless a suit for 
such a declaration has been instituted 
within the period prescribed by the Sche¬ 
dule to the Act. Under Art. 1 of the Sche¬ 
dule, a suit for such a declaration can be 
brought within 6 years of the date of 
registration of a deed, if any, or of the 
attestation of mutation of the transaction 
in question or of the physical possession of 
the alienee as the case may be, or of the 
knowledge of the plaintiff. If no declara¬ 
tory decree of the nature referred to above 
is obtained, a suit for possession can be 
brought only within six years of the 
starting points of limitation mentioned 
above and if such declaratory decree is 
obtained, then within six years of the 
date on which the right to sue accrues or 
the date on which the declaratory decree 
is obtained, whichever is later. In the 
present case, although the alienation took 
place in 1917, and time began to run from 
that date, Earn LaPs existence at the 
time of the alienation and his subsequent 
minority saved limitation for him under 
S. 6, Limitation Act 1908 read with S. 6, 
Punjab Limitation (Custom) Act 1920. 
Under S. 6 read with S. 8, Limitation Act 
1908, he could sue within three years of 
attaining majority, and consequently, he 
was well within time when he instituted 


the suit in 1934. On the principles enun¬ 
ciated above, Earn Lai’s existence at the 
time of the alienation as well as the sub¬ 
sisting of his right helps his younger 
brother, Brij Lai, too, although, on his 
own account he cannot claim any exten¬ 
sion of time. I would hold, therefore, that 
the suit of both Earn Lai and Brij Lai 
was rightly decreed by the Senior Subordi¬ 
nate Judge and as against them I would 
dismiss this appeal. 

The case of Santa, however, stands on 
a different footing. Earn Lai, no doubt, 
could bring a suit to contest Gurbhagat’s 
alienation so long as Santa was not born, 
but he did not do so. In the presence of 
Santa, he is not competent to sue for 
possession in respect of Santa’s father's 
alienation. In these circumstances, Santa 
cannot seek any advantage on Earn Lai’s 
account and his own suit for possession is 
evidently barred by time. His suit, there¬ 
fore, relating to his own father’s transfer 
cannot succeed. I would accordingly set 
aside the decree of the Subordinate 
Judge so far as it relates to Gurbhagat’s 
transfer and allow the appeal to that 
extent. The result is that Earn Lai and 
Brij Lai would be entitled to obtain pos¬ 
session of one-half of the land in suit- 
(excluding Nos. 838, 2, 3, 4, and 5 which 
have been found to be non. ancestral and 
thus immune from attack) without making 
any payment whatsoever, and the suit- 
relating to the rest of the land would 
stand dismissed. As both sides have- 
equally succeeded at the final stage of the 
suit, I would leave the parties to beax^ 
their own costs throughout. 

Addison, J. — I agree. 

B.D./d.S. Order accordingly. 
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Addison and Din Mohammad, JJ. 

Mekr Mohammad Khan and another — 

Plaintiffs — Appellants. 

V. 

Jamadar Adalat Khan — Defendant 

— Eespondent. 

Letters Patent Appeal No. 148 of 1936, 
Decided on Ist February 1937, from 
decree of Jai Lai, J., D/- 1st October 
1936, reported in A IB 1937 Lah 70. 

(a) Res judicata Suit for declaration of 
private right of thoroughfare—Previous suit 
by certain other persons claiming same right 
not in representative capacity—No private 



426 Lahore Mehe Md. Khan v. Jamadae Adalat Khan (Din Mohammad, J.) 1937 


-right claimed by plaintiffs in common for 
themselves and others in previous suit 
Notice under O. 1, R. 8 not issued — Subse- 
i]uent suit is not barred under either S. 11, 
Expl. 6orO. 1, R. 8. 

I Certain persona instituted a suit for declara* 
tion that the defendant waa not authorized to 
-close a thoroughfare used by them from time 
ammemorial. In a previous suit by certain other 
persons against the same defendant the same 
right of thoroughfare waa claimed. The previ¬ 
ous suit was not instituted in the interest of 
any other person other than the plaintiffs in that 
auit, nor was any private tight claimed by the 
plaintiffs in that suit in common for themselves 
and others, The notice enjoined in R. 8 of 0. 1, 
'Civil P. 0., was not issued : 

Held : that a subsequent suit was not barred 
under either Expl. 6 to S. 11 or 0. 1, R, 8, Civil 
P.C. A I R 1933 P C 183 and AIR 1936 Lah 

13, Expl. ^ 

(bl Civil P, C. (1908), Ss. 11, 91 and O. 1, 

8—Representative suit relating to private 
jj-ight—Decision is binding on all interested 
persons including plaintiff only when for¬ 
malities in O. 1, R. 8 are obseryed-Suit 
Telating to public right—Decision is binding 
on all persons including plaintiff, only when 
provisions of S. 91 are complied with. 

A decision in a representative suit binds all 
persons other than the plaintiffs expressly named 
in the plaint only when, (a) if the suit relates 
to a private right, the formalities as laid down in 
0. 1. R. 8, Civil P. C., are observed, and (b) if the 
suit relates to a public right, the formalities laid 
down in 8. 91, Civil P. C., are observed : A I R 
1933 P C 183, Rel. on. [P 428 0 1] 

(c) Civil P. C. (1908). S. n, Expl. (6)-Inter- 
pretation — Words ‘claimed in common for 
-themselves and others’ govern only ‘private 
•right’ and not ‘public right’. 

Words ‘claimed in common for themselves and 
others’ in 8.11, Expl. 6, Civil P. 0., govern only 
the words ‘private right’ and not ‘public right’. 
The words ‘public right’ stand by themselves. 

[P 428 0 1] 

Ghulam Basul — for Appellants. 

Achhru Bam — for Respondent. 

Din Mohammad, J.—The facts giving 
irise to this appeal are these: Mir Muham¬ 
mad Khan and Abdullah Khan instituted 
a suit against Jamadar Adalat Khan for a 
■declaration that the defendant was not 
authorized to close a thoroughfare marked 
in the plan as it had been in existence 
from time immemorial. They further 
asked for the grant of a perpetual injuac- 
tion but they did not expressly specify in 
the plaint as to what relief they prayed 
for in that respect. The suit, however, 
was treated as one for the grant of a 
perpetual injunction restraining the defen¬ 
dant from obstructing the said thorough¬ 
fare. The defendant resisted the suit on 
a variety of pleas including that of res 
judicata. Both the trial Judge and the 


District Judge dismissed the suit on the 
ground that it was barred by the rule of 
res judicata inasmuch as prior to the 
institution of this suit two other persons 
Raj Wali and Feroze had instituted a suit 
against the present defendant claiming a 
similar relief and had been non-suited. 
The plaintiffs came up in appeal to this 
Court and Jai Dal, J., before whom the 
appeal came on for hearing agreed with 
the deoisioE of the Courts below and 
dismissed the appeal. Hence this Letters 
Patent Appeal. The sole question that 
falls to be determined in this case is whe¬ 
ther the present suit was barred under 
Expl. 6 to S. 11 Civil P. 0. That Expla¬ 
nation reads as follows: 

Where peteonB litigate 6on^ fide in respect of 
a public right or of a private right claimed in 
common for themselves and others, all persons 
interested in such right shall, for the purposes 
of this section, be deemed to claim under the 
persons so litigating. 

Along with this is to be read R. 8, 0.1, 
Civil P. C., which says : 

(l). Where there are numerous persons having 
the same interest in one suit, one or more of such 
persons may, with the permission of the Oourt, 
sue or be sued, or may defend, in suoh suit, on 
behalf of or for the benefit of all persons so 
interested. But the Court shall in such osM 
give, at the plaintiff’s expense, notice of the insti* 
tution of the suit to all suoh persons either by 
personal service or, where from the number of 
persons or any other cause such service is not 
reasonably practicable, by public advertisement, 
as the Court in each case may direct; (2) any 
person on whose behalf or for whose benefit a suit 
is instituted or defended under sub-r. (1) may 
apply to the Court to be made a party toeuoh suit. 

Counsel for the appellants contends that 
both Expl. 6 to S. 11 and R. 8, 0. 1, 
should be read together and unless all the 
formalities enjoined in R 8 are observed, 
a suit, whether it relates to a public or a 
private right, does not bar a subsequent 
suit claiming the same relief. He further 
urges that the words claimed in common 
for themselves and others* as used in 
Expl. 6 govern the words 'pnhixQ right* 
as well as ‘private right' and inasmuch as 
in the previous suit instituted by Raj 
Wali and Feroze, no right was claimed in 
oommon 'for others’, the present suit will 
not be barred by the doctrine of res 
judicata. 

The judgment of the trial Judge is not 
clear as to the grounds on which the suit 
was dismissed. The District Judge, how¬ 
ever, appears to have proceeded on the 
assumption that the right claimed in the 
previous suit was a public right and con¬ 
sequently the subsequent suit came within 


1937 Mehe Md. Khan v. Jamadae Adalat Khan (Din Mohammad, J.) Lahore 427 


the ambib of S. 11. Expl. 6, and the same 
view found favour with the learned Judge 
of this Court. In view of the recent pro¬ 
nouncement made by their Lordships of 
the Privy Council in 56 Mad 657^ we have 
no hesitation in holding that neither the 
District Judge nor the learned Judge of 
this Court book a correct view of the law. 
As pointed out by their Lordships of the 
Privy Council, the words ‘a public right 
or of’ were added to Expl. 5 to S. 13 
(which now corresponds to Expl. 6 to 
k ll) for the first time in 1908 and as 
it stood before the Civil Procedure Code 
was amended, it merely referred to a pri¬ 
vate right and not to a public right. In 
the opinion of their Lordships, this amend¬ 
ment was introduced on account of the 
enactment of the new S. 91, which dealt 
with public nuisance and a suit in relation 
to which could either bo instituted by the 
Advocate.General or by two or more per¬ 
sons having obtained the consent in writ¬ 
ing of the Advocate-General. At p. 677, 
their Lordships have observed as follows: 


So far as mere words are conoerned it) probably 
would have to be agreed that a suit in respeot of 
a public nuisance brought by any member of the 
public would be a litigation Un respect of a public 
right*. When, however, it is found that such a 
litigation where no special damage has been 
sustained is only authorized under the Code if it 
be instituted with the consent in writing of the 
Advocate*General, is it to be said that the benefit 
of the Explanation (6 to 8. 11) is to be extended 
to a decree in such a suit where no such consent 
has been obtained, the necessity for it having 
been, perhaps, overlooked ? The answer must, it 
seems, be in the negative ; but, although the 
instance is more striking, the* same principle 
must, their Lordships think, apply to a decree in a 
representative suit properly so called, when, in 
view of the provisions of the Code in that behalf, 
**no persons interested in such right other than 
the persons litigating are affected by the decree’*. 


We are respectfully bound to follow 
this decision of their Lordships of the 
Privy Council and have no option but to 
hold that even if it were heMthat the 
previous suit related to a public right, the 
present plaintiffs will not be barred from 
claiming the same relief inasmuch as the 
decree made in the previous suit did not 
affect them in any manner and more 
especially as the formalities laid down 
under S. 91 were not observed. This dis¬ 
poses of the ground taken by the District 
Judge as well as the learned Judge of this 
Court. There still remains to be consi- 

1. Kumaravelu Ohettiar v. Eamaswami Ayyar, 
A I B 1933 P 0 183 = 143 I C 665 = 60 I A 
278=56 Mad 657 (P 0). 


dered whether the subsequent suit was 
barred on any other ground. It is ad. 
mitted that the previous suit was not 
instituted in the interest of any other 
person other than the plaintiffs in that 
suit, nor was any private right claimed 
by the plaintiffs in that suit in common 
for titiemsolves and others. It is further 
obvious that the notice enjoined in R, 8, 
0. 1 was not issued. In these ciroum- 
stances, we have no hesitation in bolding 
that the subsequent suit was not barred 
under either Expl. 6 to S. 11 or R. 8, 0. 1. 
In this respect also we rely on the judg¬ 
ment of their Lordships of the Privy 
Council alluded to above. The following 
remarks made by their Lordships at p. 676 
of the report are pertinent : 

Not are their Lordships impressed by the 
general principles upon which apparently the Pull 
Bench relied. First of all the learned Judges in 
ignoring the couditions imposed by the rule seem 
to have discounted altogether the requirements as 
to notice thereby made so prominent. The 
observance of these requirements, their Lordships 
hold to be essential. They constitute the nearest 
available substitute when dealing with numerous 
persons, scattered it may be throughout India, for 
the personal service upon a defendant required in 
the case of an ordinary suit. It is no more per¬ 
missible to dispense with the one requirement 
than with the other if the person in view is to be 
bound by the decree. 

At p. 672 of the Report their Lordships 

remarked as follows: 

But, even if it be assumed that the original 
suit was a representative suit governed by S. 30, 
(0.1, B. 8), but one which was prosecuted with¬ 
out leave of the Court and with no notice given 
of its institution either as required by the section 
or at all, then the very serious question arises 
whether the decree in such a suit is brought 
within 8. 13, Expl. (5) of the Code of 1877, which 
deals with the plea of res judicata. 

The judgment under appeal before their 
Lordships of the Privy Council had held 
that Expl. 6 was not controlled by 0. 1, 
R. 8, and that if a Court allowed a suit to 
which the rule applied to proceed in a 
representative capacity for the benefit of 
numerous parties, all those parties would 
be bound by the decree if the contest 
leading to it were bona fidet even although 
the procedure prescribed by the rule was 
in no respect followed. In relation to this 
finding of the Full Bench of the Madras 
High Court their Lordships of the Privy 
Council observed as follows : 

The fafreachiog importance of this pronounce¬ 
ment of the Full Bench, couched as it is in 
general terms, will at once be recognized. It 
introduces into 8. 11, with Expl (6)—itself an 
enactment of adjective law only—a result which 
attaches to the Explanation the efieot of new 
substantive law in that it clothes with all the 
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biDdmg force as against them ot Si res judicata 
a decree in a representative suit which, apart 
from the Explanation, has no binding efiect upon 
the persons therein expressed to be represented. 

A pronouncement which has this result is not one 
to be accepted readily, and their Lordships believe 
it to be mistaken. 

In face of such a clear pronouncement 
of their Lordships of the Privy Council, it 
is not necessary for us to pursue the 
matter any further. Suffice it to say, that 
the construction placed by us upon the 
judgment of their Lordships of the Privy 
Council is that a decision in a representa. 
tive suit binds all persons bther than the 
plaintiffs expressly named in the plaint 
only when (a) if the suit relates to a 
private right, the formalities as laid down 
in 0. 1. R. 8, are observed and (b) if the 
suit relates to a public right, the formali¬ 
ties laid down in S. 91, Civil P. C., are 
observed. Expl. 6 itself contemplates that 
the private right should be claimed by the 
plaintiffs in common for themselves and 
others, and R. 8 of 0. 1 makes it incum¬ 
bent upon Courts to give the prescribed 
notice of the institution of the suit to all 
those persons on whose behalf or for whoso 
benefit the plaintiffs or defendants are 
permitted by the Courts to sue or be sued 
.as the case may be. We may here observe 
that the contention raised by^ the appel- 
!lants’ counsel that the words "claimed in 
common for themselves and others 
governed both public right and private 
right’ is altogether erroneous. As stated 
labove, the words ‘public right’ were added 
in 1908 and they stand by themselves. 
Even the construction of the sentence in 
which these words stand leads to the same 
conclusion. In the presence of the Privy 
Council judgment referred to above, it 
does not appear to us to be necessary to 
discuss any further the judgments of the 
Courts in India. We may however remark 
in passing that our judgment in A I R 
1936 Lah 13,^ does not lay down any 
principle which is in conflict with the 
judgment of their Lordships of the Privy 
Council. Before we close, we may refer 
once more to the Privy Council judgment 
in order to clarify the position of the law 
in relation to the use of the words bona 
fide in Expl. 6 to S. 11. Their Lordships 
remarked : 

Bona fide litigation will not excuse the neglect 
of statutory conditions. If the litigation be not 
bona fide the most complete observance of these 

2. Bishen Singh v. Bakhshish Singh, A I B 1936 
Lah 13=158 I C 640=38 P L R 785. 
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conditions will not give to the decree the force of 
a res judicata. 

We accordingly accept this appeal, set 
aside the judgments of the Courts below 
and remand the case to the trial Court 
for disposal in accordance with law. We 
however wish to indicate for the guidance 
of the trial Court that on the issues 
involving the determination of the ques¬ 
tion whether S. 11 or S. 91, Civil P. C., 
bars the present suit, our decision is in 
favour of the plaintiffs and that the trial 
Court shall have to dispose of the rest of 
the case now. As the question was not 
free from difficulty, we leave the parties 
to bear their own costs incurred so far. 

K.B./a.L. Case remanded. 
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Skemp, J. 

tJdham Singh and others — Plaintiffs 
Appellants. 

V. 

Ran Singh and others^ Defendants and 
another^ Plaintiff — Respondents. 

Second Appeal No. 1054 of 1936, Deci¬ 
ded on 5th January 1937. 

(a) Wajibularz^-Construction —Shamilat io 
be partitioned according to shares mentioned 
in mislihaquiyat*—Accretion of sbamilat-'Suit 
by co'sharers of tarf of village against stran¬ 
ger purchaser of share of tarf previous to 
accretion of shamilat that they are solo 
owners of 1/16 share in shamilat ~ Stranger 
purchaser held entitled to share in shamilat 
proportionate to bis recorded share even 
though accretion occurred subsequent to sale- 

Certain shamilat land became attached to a. 
village by a change of course in a river. Previous 
to the accretion of the shamilat land, some of the 
proprietors in a tarf of the village sold certain 
land in the village to a stranger who was there** 
fore recorded as a co'sharer in the tarf of the 
village. The co-sharers in the tarf brought a suit 
for a declaration against the stranger purchaser 
that they were the sole owners of the 1/16 share 
in the shamilat land. The wajibularz provided 
that the shamilat was to be partitioned according, 
to shares mentioned in the mislihaquiyat against 
the co-sharers of the village : 

Held : that the purchaser who was a recorded 
co-sharer was also entitled to a share intheshami'- 
lat land proportionate to his proprietary share in 
the village as it stood on the date of the accretion 
of shamilat even though the accretion of shamilat 
was subsequent to the sale : A I li 1920 Lah 2$\ 
AIR 1921 Lah 162 and AIR 1929 Oudh 16, 
Rel. on. ^ [P 429 2) 

(b) Appeal—New plea—Suit for declaration 
that plaintiffs alone are owners of certain 
shares in shamilat—No prayer for determi¬ 
nation of shares made in plaint—Question of 
determination of shares of plaintiffs not 
raised in issue in trial Court —-Question can¬ 
not he raised in appeal. 
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The plaintiffs brought a suit for declaration 
againet a recorded co*8harer in ft village that they 
alone were owners of the 1/16 share in shamilat 
land in the village. No prayer for determination 
of the shares of the plaintiffs in the village was 
made in the plaint. The trial Judge found that 
the defendants were also entitled to a share in the 
shamilat, and dismissed the suit. In the grounds 
of appeal by plaintiffs it was prayed that the 
shares of the plaintiffs in the shamilat land should 
be determined : 

. Held : that such question could not be raised 
for the first time in appeal as the matter was not 
raised in issue in the trial Court. [P 430 C 1] 

Chander Gupta for D. N. Aggarwal — 

for Appellants. 

hider Dev for Achhrtc Earn — 

for Eespondents 1 to 9. 

Judgment. —The dispute which has led 
to this second appeal arose from the par¬ 
tition of shamilat of Mauza Saloh, Tahsil 
Una, District Hoshiarpur. The shamilat 
in question is called shamilat Macbh- 
Kaohh and was for many years separated 
from this village by the river Sawan and 
attached to other villages. In the year 
1904 by a change of course in the river 
this large area of shamilat became 
attached to village Saloh. Village Saloh 
is divided into five tarfs; one of them, tarf 
Tibbiwala, is entitled to a two anna share 
in the shamilat. The plaintiffs and the 
defendants to the present suit are all pro¬ 
prietors of tarf Tibbiwala. The plaintiffs 
sued for a declaration that they and two 
pro forma defendants were the sole owners 
of an area of 267 kanals 1/16 share of the 
whole area of the shamilat, i.e., they sued 
for a declaration that they were the 
owners of half the share of tarf Tibbiwala. 
The pedigree table below will prove 
helpful ; 

DAEYA 

_ \ _ 

I I I I 

Lara Sikandar Sundar Ganga Bam 

1 I 

(Line became Ohbabbu 
extinct in 1868) | 


Fauju Shiv Ram (now repre¬ 

sented by plaintiffs 1 to 9 
and defendants 10 to 11) 

J_ 

I I 

Batnu Daulu 

I I 

Obaragha=widow Eilu=widow Mt. 

Mt. Badamon Gulab Devi (Line 

I became extinct) 

Daulu=widow Mt. 

Eahan Devi. 


On 18th April 1890, Daulu, son of 
Charagha, and Mt. Badaman, widow of 
Charagha, sold an area of 40 ghumaons 
7 kanals 8i marlas being one-half of 81 
ghumaons 6 kanals 17 marlas in a speci¬ 
fied khata to a stranger, named Kahan 
Singh, together with the share in shamilat 
pertaining to the land sold. The contest¬ 
ing defendants are the descendants of the 
vendee Kahan Singh. Now the plaintiffs 
sued for a declaration that they were the 
sole owners of l/16th share and that the 
descendants of Kahan Singh had no right 
in the shamilat. Their point was that at 
the time of the sale in 1890, this shamilat 
was not in existence and that therefore it 
could not be transferred in the sale. This 
was really the only point in dispute. The 
trial Judge agreed that the sale did not 
transfer rights of shamilat although the 
deed comprises the expression ma hissa 
shamilat har qism mutalqa arazi mazkur, 
but he held that the defendants became 
proprietors in tarf Tibbiwala by the sale 
in 1890 and were therefore entitled to 
share in the shamilat which subsequently 
accrued in 1904. He relied on the condi¬ 
tion laid down in the wajib-ul-arz of 1913- 
1914 whereby the shamliat was to be par. 
titioned according to the shares mentioned 
in the mislihaquiyat, the mislihaquiyat 
showing that the defendants were recorded 
owners according to the shares in the 
pedigree table. 

The trial Judge therefore dismissed the 
suit. The plaintiffs appealed and the 
learned District Judge agreed with the 
trial Court on the main point. He relied 
on the rulings, AI E 1920 Lah 26;^ A I E 
1921 Lah 162® and A I E 1929 Oudh 15,® 

for the proposition that each proprietor is 
entitled to a share proportionate to his 
proprietary holding as it stood on the date 
of accretion of shamilat. The facts of the 
Oudh ruling are very similar to those of 
the present case. After hearing arguments 
I agree with the two lower Courts that 
the defendants are entitled to their share. 
In fact I would hold that the sale deed in- 
tended to transfer any rights there might 
be in shamilat but it is not necessary to 
go into that. The District Judge however 
instead of maintaining the decree of the 

1. Sultan Ali v. Amir Khan, AIR 1920 Lab 26 

=57 I 0 132. 

2. Abmad Yar v. Muhammad Ali, AIR 1921 

Lah 162=3 L L J 445. 

3. Shiv Ram Lai v. Ganga Shankar, AIR 1929 

Oudh 15=1111 0 370. 
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trial Judge dismissing the suit went into 
the question of the respective shares of the 
parties. This point was not mentioned in 
the plaint and strictly speaking did not 
arise, as the suit was for a declaration 
that the plaintiffs alone were entitled to 
this shamilat. A ground of appeal how¬ 
ever was taken to the District Judge that 
the trial Judge should have determined 
the shares. The learned District Judge 
did determine them and held that the 
plaintiffs and pro forma defendants were 
only entitled to l/64th share of the whole 
shamilat. It is admitted before me that 
this finding is wrong and that the plain¬ 
tiffs are entitled to a larger share. It is 
also admitted that I can go into this in 
second appeal because it involves the con¬ 
struction of the sale deed, a document of 

title: 11 Dab 199.* 

It was then suggested that I should re¬ 
mand the case for a finding as to the 
shares hut after consideration I think it 
more satisfactory to restore the judgment 
of the trial Judge. No declaration as to 
shares was sought in the plaint. The 
matter was not put in issue and was only 
raised for the first time on appeal to the 
District Judge, I therefore do not think 
the plaintiffs are entitled to a declaration 
as to their share in the present suit. Fur¬ 
ther the matter is difficult and complica¬ 
ted and I thiuk it would be more satis¬ 
factory that the matter of the shares 
should in the first instance be considered 
by the revenue authorities who will have 
the local expert knowledge of their sub- 
ordinate officials. If either party is dis¬ 
satisfied with the conclusion of the 
revenue authorities as to the shares that 
party can bring a civil suit or ask the 
revenue officer to act himself as a civil 
Court. It is agreed between the learned 
counsel before me that such a further suit 
would n't be barred by 0. % R. 2, Civil 
P. C. Therefore deeming it expedient not 
to give any finding as to the shares in the 
course of the present suit but recognizing 
that the finding of the learned District 
Judge was erroneous on this point, I set 
aside his judgment and decree and restore 
that of the trial Court dismissing the pre¬ 
sent suit. The plaintiffs are to bear the 

defendants’ costs throughout. 

K B./a.L. Order accordingly* 

i. Wall Mahomed v. Mohammad Babheb, AIR 
1930 P 0 91=122 I C 316=67 I A 86=11 
Lab 199 (P C). 
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Tek Chand and Dalip Singh, JJ. 

Chhittar and — Defendants— 

Appellants. 

V. 

Ude Singh and another —Respondents. 

Letters Patent Appeal No. 77 of 1936, 
Decided on 16th July 1936, from decree 
of Jai Lai, J., D/- 13th March 1936, as 
reported in A I R 1936 hah 994:, 

Co-sharers — Adverse Possession — Posses¬ 
sion should be referred to lawful rather than 
unlawful source when two alternatives are 
open—Co-sharer entering into possession of 
land belonging to widow co-sharer and pay¬ 
ing land revenue for it - Title of widow 
recognized and her name shown as co sharer 
— Land mutated among all co-sharers along 
with co sharer in possession, on death of 
widow-Possession of co-sharer in posses¬ 
sion is not adverse in absence of any overt 
act showing adverse possession. 

PossesBion should always be referred to a law- 
ful source rather than to an uolawful source 

where the two aUernatives are open to the Court. 

[P 4Hl 0 2) 

Where a co-sharer enters into exclusive posses¬ 
sion of the land in dispute belonging to a widow 
co-sbarer, paying land revenue for the same but 
tbe title of the widow to her share has all along 
been recognized, and her name has been shown in 
the revenue records as a co-sbarer, and, where on 
the death of tbe widow her share is mutated 
among all the co-sbarers along with the co-sharec 
in possession, tbe possession of the latter (co- 
sbarer in possession) cannot he held to have been 
adverse in absence of any overt act showing 
adverse possession and all the reversioners of the 
widow are entitled to succeed to her share on hec 
death. The mere fact that tbe oo sharer in 
possession was in exclusive possession of the 
widow's share and was paying land revenue for 
tbe same, or tbe fact, that the land was parti¬ 
tioned among tbe sons of the co-sbarer does not 
prove any overt act or adverse possession to the 
widow \ AlH 1929 Lah 195\ AIR 1929 Lah 
464 and AIR 1918 PCI, Rel. on. 

[P 431 0 2 ; F 432 0 1] 

S. L. Puri for M. L. Puri — 

for Appellants. 

Achhru Bam and Asa Ram Agaarwal — 

for Respondents. 

Dalip Singh, J.—The facts of this case 
are given at length in the judgment of 
the learned District Judge and in the 
judgment of the learned Judge of this 
Court sitting in Single Bench. They need 
not be recapitulated here at length. The 
pedigree, table of the parties is given in 
the judgment of the learned District Judge 
and it appears from it that one Cbbajja 
•was the common ancestor of the parties. 
He had four sons, Ram Saran, Rai Chand, 
Bishan Chand and Kishan Chand. Tbe 
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branch of Bishan Chand appears to 
have separated from the other three 
branches, which remained joint. In 1852 
the land in dispute was shown as jointly 
owned by the branch of Ram Saran, the 
branch of Rai Chand and the branch of 
Kishan Chand. In 1882 the share of the 
branch of Rai Chand is shown as in 
possession of the branch of Kishan Chand. 
Sometime after this in 1884 the branch of 
Ram Saran separated their share. The 
branch of Kishan Chand was shown as 
holding possession both of their own share 
as well as the share of the branch of Rai 
Chand. The ownership, however, is shown 
as belonging to the branch of Kishan 
Chand and the branch of Rai Chand in 
equal shares, the branch of Rai Chand 
being represented by Mt. Barwalo, widow 
of Rai Chand’s son Sansar Chand, In 
1889 the three sons of Kishan Chand 
partitioned the entire property between 
themselves, Mt. Barwalo’s name continu¬ 
ing to be shown as a co. sharer with each 
of the branches of the three sons of 
Kishan Chand. In 1906 Mt. Barwalo died 
and her share was mutated equally bet¬ 
ween the branch of Ram Saran, the 
branch of Bishan Chand, and the branch 
of Kishan Chand. The question now 
arising in the three appeals is whether 
the branch of Kishan Chand had by 
adverse possession, or otherwise, obtained 
a title to the share that was entered in 
1906 as belonging to Mt. Barwalo. Three 
suits raise this identical point. One Court- 
the Court of the Assistant Collector acting 
as a civil Court in partition proceedings 
held that the branch of Kishan Chand 
had acquired title to the share of Mt. 
Barwalo. 

The learned Subordinate Judge in 
two other declaratory suits held that 
the branch of Kishan Chand had not 
acquired title to the land of Mt. Barwalo. 
On appeal, the learned District Judge 
upheld the order of the learned Subordi¬ 
nate Judge and set aside the order of the 
learned Assistant Collector. Three second 
appeals were taken to this Court and the 
learned Judge held that the branch of 
Kishan Chand had acquired title to the 
share of Mt. Barwalo by adverse posses¬ 
sion which commenced at any rate, in 
1906 on the death of Mt. Barwalo. The 
learned Judge did not decide the conten. 
tion which appears to have been raised 
before him that the branch of Kishan 
Chand was also holding adversely to Mt. 


Barwalo during her lifetime. The present, 
three appeals are from the decision of the' 
learned Judge in Single Bench holding; 
that the branch of Kishan Chand had 
acquired title to the share of Mt. Barwalo. 

So far as appears from the judgment of 
the learned Judge, it would seem that he 
held that the possession of the branch of 
Kishan Chand was adverse after 1906s. 
namely, the date of the death of Mt. 
Barwalo, because although they were- 
co-sharers with Mt. Barwalo originally,, 
they were in possession of her share. 
Therefore their possession after the death' 
of Mt. Barwalo could not be considered as- 
possession on behalf of all the co-heirs of 
Mt. Barwalo, The ordinary rule about 
the possession of co-sharers did not apply 
because the co-sharer in question, namely, 
the branch of Kishan Chand, had not 
entered into possession after the death of 
Mt. Barwalo, but was already in posses¬ 
sion of the share of Mt. Barwalo. This- 
proposition is held to be justified on the 
analogy of the heirs of a Muhammadan. 
It is stated that the possession of one- 
co-heir of a Muhammadan is not on behalf 
of his co-sharers. Neither of these pro¬ 
positions has been supported by the 
learned counsel for the respondent who 
concedes that these propositions are not 
justified in law. 

I agree with the position taken up by 
the learned counsel for the respondent on 
this point and it is unnecessary to discuss 
the matter further than to refer to 10 Lah 
842^ and 10 Lah 849,^ and to the well 
known proposition laid down in the Privy 
Council ruling, 64 P R 1918^ that posses¬ 
sion should always be referred to a law- 
ful source rather than to an unlawful 
source, where two alternatives are open 
to the Court. 

The learned counsel for the respondent 
has contended, however, that the branch 
of Kishan Chand was holding adversely to 
Mt. Barwalo. He seeks to establish this 
by relying on the fact that in 1883 
Mt. Barwalo was shown as ghair qabiz 
after a mutation enquiry, that the branch 
of Kishan Chand continued in exclusive’ 
possession of her s hare paying the land 

1. Ahmad Bibi v. Shamas Din, AIR 1929 Lab 

196=109 I 0 658=10 Lah 842. 

2. Muhammad B^kbh v. Fateh Muhammad, 

A I R 1929 Lah 464=118 10 906=10 Lah 
849=31 P L R 179. 

3. Hardit Singh v. Gurmukh Singh, AIR 1910' 
P 0 1=47 I 0 626=64 P B 1918 (P 0). 
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revenue for the same and in 1889 it par¬ 
titioned the entire property without re- 
ference to Mt, Barwalo. None of these 
points, to my mind, prove any overt act 
or adverse possession to Mt. Barwalo. The 
entry of the mutation in 1883 showing 
Mt. Barwalo as ghair qabiz was not re¬ 
peated and might merely be the recogni¬ 
tion of the fact that the co-sharer, Mt. 
■Barwalo, was not in actual possession of 
her share. In the partition of 1889, as 
already stated, the title of Mt. Barwalo 
was recognized. No reference could be 
made to her possession because she did 
not have actual possession. Therefore no 
adverse possession can be held to be 
established against her. 

The learned counsel also contended that 
ouster was established after 1906, because 
in 1919 the branch of Kishan Chand had 
a Jamabandi entry corrected, which 
showed that all the co-sharers paid the 
land revenue into one showing that they 
alone paid the land revenue. This again 
is not a denial of right but the assertion 
of a fact. I cannot see that any ouster 
follows therefrom. 

As a result I would accept all the three 
appeals and restore the decrees of the 
learned District Judge. I would leave the 
parties to bear their own costs throughout 
in each case. 

Tek Chand, J.—I agree. 

r.m./r.k. Appeals allowed, 
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Bhide, J. 

Alla Din — Insolvent — Petitioner. 

V. 

Firm Kirpa Bam-Sundar Das — 

Opposite Party. 

Civil Revn. No, 548 of 1936, Decided on 
13th January 1937, from order of Addl. 
Diet. Judge, Lahore, D/. 4th June 1936. 

(a) Provincial Insolvency Act (1920), Ss. 69 
and 75—Aggrieved person — Creditor is not 
aggrieved by order refusing to sanction pro* 
secution under S. 69 —Creditor cannot appeal 
from such order. 

Where the insolvency Court refuses to sanction 
prosecution of the insolvent under 8. 69, Provin¬ 
cial Insolvency Act, the creditor is not a person 
aggrieved by the order and as suoh he is not 
entitled to appeal from such order under 8. 75 of 
the Act : AIR 1930 Lah 323\ AIR 1930 Sind 
^land AIR 1933 Nag 9, Rel, on. [P 432 0 2] 


(b) Provincial Insolvency Act (1920), S. 69 
—Offence under—Insolvent in jail omitting 
to mention equity of redemption of property 
mortgaged by him many years ago —Insolvent 
admitting mortgage immediately after notice 
— Prosecution of insolvent held not war¬ 
ranted. 

Where the insolvent was in jail and had only 
omitted to mention the equity of redemption of 
certain property which he had mortgaged many 
years ago, and he admitted the mortgage at once 
when the fact was brought to his notice : 

Held : that the prosecution of the insolvent 
was not warranted under 8. 69, Provincial Insol¬ 
vency Act ‘.AIR 1918 Lah 247^ Rel, on, 

[P 432 0 2] 

B. L. Anand II — for Petitioner. 

Dharam Bhusan — for Opposite Party. 

Order—This is a petition for revision 
of an order of the Additional District 
Judge, Lahore, ordering the prosecution 
of an insolvent named Alla Din under 
S. 69, Insolvency Act. The Insolvency 
Judge had refused to order prosecution, 
but on appeal the learned Additional 
Judge has taken a different view. The 
learned counsel for the appellant contends 
that a creditor cannot be considered to be 
an aggrieved person and as such entitled 
to appeal under S. 75, Provincial Insol¬ 
vency Act, and that the learned Additional 
Judge was therefore not competent to 
entertain the appeal. In support of the 
contention which appears to be correct, he 
has cited I Lah 213,^ AIR 1930 Sind 
2=118 I C 198^ and A I R 1933 Nag 9.® 
The learned counsel for the respondent has 
not been able to cite any authority in 
point, taking a contrary view. On merits 
also the ease was not at all strong. The 
insolvent was in jail and had only omitted 
to mention the equity of redemption of 
certain property which he had mortgaged 
many years ago. He admitted the mort¬ 
gage at once when the fact was brought to 
his notice and in suoh oiroumstanoes prose¬ 
cution was hardly warranted: 4410 128.^ 

I accept the petition for revision with costs 
and set aside the order of the learned 
Additional District Judge. 

W.d./a.l, Bevision allowed, 

1. Guiat Shah V. Barkat Ali Shab, AIR 1920 

Lah 323=56 I 0 744=1 Lah 213=130 P L R 

1920. ^ 

2. James Finlay & Co. v. Amanmal Ladhamal, 

air 1930 Sind 2=118 I 0 198. 

3. Pur Singh v. Alad Khan, AIR 1933 Nag 9— 

1411C 350=28 N L R 286. 

4. Wadhawa Singh v. Emperor, AIR 1918 Lah 

247=44 I 0 128=19 Or LJ272=158PLR 

1917. 
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A. 1. R. 4937 Lahore 433 

Addison and Din Mohammad, JJ. 

Tikka Sant Singh — Judgment-debtor 

— Appellant. 

V. 

Sam Das Chawala — Decree-holder 

Respondent. 

Letters Patent Appeal No. 103 of 1936, 
Decided on 14th January 1937, from judg¬ 
ment of Agha Haidar, J., D/- 26th May 
1936, Reported in A I B 1936 Lah 630. 

Civil P. C. (1908), S. 60 (1) (n) and 

O. 40, R. 1—Right of residence in certain 
house along with other property for mainten¬ 
ance given to son owing to dispute between 
father and son —House attached in decree 
against son-Righl of residence though not 
liable to attachment and sale under b. bU 
(1) (n) still as son did not live therein, recei¬ 
ver of same held could be appointed by way 
of equitable execution to realize rent and 
make payment towards debt. 

A person seeking ‘equitable execution’ by 
appointment of receiver must show that he was 
met by difficulties arising from the nature of the 
property, which prevented his obtaining relief at 
law. One principle to be applied is to see whether 
in lieu of the assets the am mnt due under the 
decree is likely to be realized within a reasonable 
time from the profits of the attached property. 
Another principle is that such an appointment 
should appear in the circumstances to be the best 
course both for the creditor and the debtor. 

\if \j 2J 

Owing to a dispute between the father and 
the son, along with other property for his main¬ 
tenance, the son was given the right of residence 
in a certain house, with no power to transfer the 
same. In execution of a decree against him the 
house was attached. It was contended by him 
that it was not liable to attachment and sale 
under S. 60 (1) (n). Civil P. 0. The son did not 
reside in the house but it was let out to tenants 

Held : that though the son’s right to residence 
in the house was not liable to attachment and 
sale under 8. 60 (1) (n), still as he did not reside 
in the house and the house was let out, there was 
no likelihood of any inconvenience being caused 
to him if a receiver was appointed for the same. 
It being just and convenient, a receiver could be 
appointed to realize the rent of the house with a 
direction to the receiver that the surplus remain¬ 
ing after deducting expenses should go towards 
the satisfaction of the debt under the decree: 
A IB. 1926 P 0 176; AIR 1931 P C 160 and 
air 1932 Cal 189, Bel. on. [P 434 C 2] 

Parkash Chandra — for Appellant. 

Mela Bam Aggarwal—iov Respondent. 

Addison, J.—Tikka Sant Singh is the 
flon of Baba Ujagar Singh Bedi. There 
was a dispute between the father and son 
as regards the maintenance to be allowed 
to the son and it was referred to the arbi¬ 
tration of Nawab Malak Muhammad 
1937 L/55 & 66 


Hayat Khan Noon, Deputy Commissioner 
of Gujranwala, who made an award on 
9th November 1927. By means of this 
award, besides other properties an area 
of 1150 acres situated on the right bank 
of the Parah canal was given to Tikka 
Sant Singh for the maintenance of him¬ 
self, his wife and his children. He was 
also given the option of residing in village 
Akalgarh and in addition thereto there 
was reserved for his residence the house 
known as “Cosy Nook" in the hill-station 
of Murree. It was further provided that 
Tikka Sant Singh had no right to sell, 
mortgage or otherwise transfer or charge 
the estate granted to him for the purpose 
of maintenance and residence in any way. 

Sain Das obtained a decree against 
Tikka Sant Singh for a sum of Rs. 7,800 
part of which sum had already been 
realized in execution. In further execution 
proceedings the decree-holder proceeded to 
attach and sell the house 'Cosy Nook" at 
Murree. Tikka Sant Singh preferred objec¬ 
tions to the effect that the house could 
not be attached as he had no disposing 
power over it. He also relied upon S. 60 
(1) (n), Civil P. C., claiming that the 
attached house was in the nature of future 
maintenance and was thus immune from 
attachment and sale. This contention 
was upheld by the executing Court and 
the deoree-holder instituted an appeal in 
this Court which was heard by a Single 
Judge. He upheld the decision of the 
executing Court to the effect that the 
right of residence enjoyed by Tikka Sant 
Singh in “Cosy Nook" could not be put to 
sale in execution of the decree, but relying 
upon 47 All 385^ the Single Judge directed 
that the executing Court should appoint 
a receiver to act under the orders and 
supervision of the Court, realise the 
income of the property and after defray¬ 
ing the incidental expenses and his own 
remuneration to devote the proceeds in 
satisfaction of the decretal amount. This 
was allowed by way of equitable execu¬ 
tion. Against this decision Tikka Sant 
Singh has preferred this Letters Patent 
appeal. 

In the Privy Council case, 47 All 385,^ 
the respondent had obtained a money 
decree against the appellant and applied 
to attach and sell 16 villages in execution 
thereof. The appellant held the villages 

1. Bajindra Narain Singh v. Sunder Bibi, AIR 
1925 P C 176=87 I 0 295=62 IA 262=4T 
All 385 (P 0). 
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under the terms of a compromise deed 
^hioh provided that he was to hold and 
possess the villages in lieu of his mainten¬ 
ance without power of transfer during the 
lifetime of his brother. It was held that 
the appellant’s interest in the villages was 
'a right to future maintenance' within 

S. 60, sub-8, (l) (n), Civil P. C., 1908 and 

therefore could not be attached and sold, 
but that a receiver should be appointed to 
realise the rents and profits with direction 
to pay thereout a sufficient and adequate 
sum for the maintenance of the appellant 
and his family, and to apply the balance, 
if any, to the liquidation of the decree. It 
was remarked by their Lordships that 
although S. 60 (l) (n), Civil P. C., barred 
the attachment and sale of the property, 
the proper remedy lay in a fitting case in 
the appointment of a Receiver with powers 
as already indicated. This case is nearly 
on all fours with the case before us and it 
only remains to determine whether this 
is a fit case to do so. Another case where 
their Lordships of the Privy Council held 
that a receiver of the rent and profits had 
been rightly appointed in execution of a 
decree is reported in 59 Cal 1.^ 

Another case which may be referred to 
is 59 Cal 205,^ a Division Bench decision. 
It was said there that the observations of 
the Judicial Committee of the Privy 
Council in 47 All 385^ show sufficiently 
that the view that by the introduction of 
S. 51 iu the new Code of Civil P. C. the 

decree-holder may as of right and as a 
matter of course apply for execution by 
the appointment of a receiver is not cor- 
rect, but that, on the other hand, the 
remedy by the appointment of a receiver 
is by way of equitable execution or 
indirect execution, the receiver taking the 
place of the debtor in cases in which 
equitable and special considerations inter¬ 
vene. It was also pointed out that the 
terms of 0. 40, R. 1 are wider than the 
corresponding S. 502 of the Code of 1882 
and do nob provide that the appointment 
of a receiver should be confined to a suit. 
But S. 51 of the Code is to be read with 
B. 11, 0. 21 and E, 1, 0. 40 and the order 
is to be regarded as made under the last 
mentioned rule and justified, if only that 
rule would justify it. Under the Law 

2 Wasif Ali Mirza v, Karnani Industrial Bank 
Ltd., AIR 1931 P 0 160=182 I 0 727=69 
Cal 1=58 I A 215 (P C). 

8. Hemendra Nath Roy v. Prokash Chandra 
Ghosh, AIR 1932 Cal 189=137 I C 98=59 
Cal 205=35 OWN 1066. 
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of England there is authority ^ for the 
proposition, that a person seeking equi¬ 
table execution’ must show that he wasj 
met by difficulties arising from the nature 
of the property, which prevented hiEri 
obtaining relief at law. One principle to 
be applied is to see whether in lieu of the 
assets the amount due under the decree 
is likely to be realized within a reasonable 
time from the profits of the attached pro¬ 
perty. Another principle is that such an 
appointment should appear in the circum- 
stances to be the best course both for the 

creditor and the debtor. 

"With all respect I am in agreement 
with the principles laid down in 59 Cal 
205,® and applying the principles therein 
I am of opinion that this is a fit case to 
appoint a receiver in respect of the house 
*Cosy Nook’. "When the house was 
attached it was found to be in possession 
of a tenant. The decree is likely to be 

satisfied by a receiver being appointed in 

ten years or less. Though in the Punjab 
a son cannot under Ilindu law claim a 
partition against his father, it has been 
held by a Division Bench of this Court in 
13 Lah 455^ that the son’s interest in 
oo parcenary property is liable to attach¬ 
ment and sale during the lifetime of the 
father, although the son has no power to 
enforce a partition in his father’s lifetime. 
By the award between the father and son 
it is now doubtful whether the son's- 
interest is liable to attachment and sale. 
Though, therefore, the right of residence 
reserved for the judgment-debtor in Cosy 
Nook’ cannot be sold by virtue of the pro¬ 
visions of S. 60 (l) (n), Civil P. C., it 
appears to be just and convenient that a 
Receiver should be appointed of that pro¬ 
perty in the terms stated by the Single 
Judge. The judgment-debtor was not 
actually in occupation of the house when 
it was attached and therefore there can 
be no inconvenience to him in this 
arrangement, while it will be to his 
interest that the decree should be gradu¬ 
ally satisfied in the way directed. Eor 
the reasons given I would dismiss the 
appeal with costs. 

Din Mohammad, J.—I agree. 

K.B./a.L. Appeal dismissed, 

4. Nihal Chand Gopal Das v. Mohan Lai, AIR 
1932 Lah 211=185 I 0 197=18 Lah 456=38 

P L R 779. 
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Haveli Shah-Sardari Lal ^ 

A. I. R. 1937 Lahore 435 

Addison and Abdul Rashid, JJ. 

Firm Haveli Shah-Sardari Lal — 

Assesses — Petitioners. 

V. 

Conimr, of Income-tax —Opposite Party. 
Civil Ref. No. 13 of 1936, Decided on 
6th May 1936. 

5{« Income-tax Act (1922), S. 8-Securi¬ 
ties purchased—As price, vendor was paid 
capital sum plus interest computed from last 
due-interest-date to date of purchase—Inter¬ 
est held could not be deducted from interest 
subsequently received by vendee—That price 
is expressed separating computed accrual or 
interest did not matter* 

Where the assessee purchases Government secu¬ 
rities and as their price pays to the vendor the 
capital sum plus interest computed de die in 
diem from the last due-interest-date to the date 
of purchase, he cannot deduct this interest from 
the interest actually drawn by him subsequently 
on these securities. The interest on Government 
securities does not accrue from day to day and 
cannot be received until due date and a mere 
quotation in the bargain of estimated accrued 
interest does not establish a separate contract in 
respect of the interest; and even if it were con¬ 
sidered to be a separate contract, it would remain 
part and parcel of the whole purchase considera¬ 
tion and would not be deductible: A I B 1930 Pat 
33 (F B) and Wigmore v. Summerson & Sons; 
Inland Revenue Commrs. v. Oakley, (1926) 1 
K B131, Bel. on. [P 435 0 1, 2 ; P 437 C 1] 

M. L. Puri and F. N. Sethi — 
for Petitioners. 

Sarv Mitra Sikri for Jagan Nath 
Aggarwal — for Opposite Party. 

Addison, J.— This is a reference by the 
Commissioner of Income-tax regarding the 
assessment of a joint Hindu family Haveli 
Shah-Sardari Lal for the assessment year 
1934-35. The question of law referred is 
as follows: 

The assessee (not being a dealer in securities by 
way of “ business”) having purchased securities 
at a price expressed as a capital sum plus interest 
computed de die in diem from the last due-inter¬ 
est* date to date of purchase, is the said computed 
interest deductible from the interest actually re¬ 
ceived by him, in assessment under S. 8 of the Act ? 

The assessment in question was made 
on a total income of Rs. 3,00,699 includ¬ 
ing Rs. 2,68,785 under S. 8, Income-tax 
Act, The latter sum is made up as follows: 

Interest (gross) received from Gov- Rs. 
ernment in respect of securities pur¬ 
chased 1926-32 ... ... 2,55,750 

Interest (Income-tax free) received 

in respect of securities purchased from 
April to November 1933 ... ... 13,035 

Total ... 2,68,785 

Prom this sum the assessee wishes to 
take the sum of Rs. 9,102-1.4 on the 


, I. T. CoMMR. (Addison, J.) Lahore 435 

ground that it was interest paid by him 
to the sellers of the securities at the time 
of the 1933 purchases. These purchases 
consisted entirely of Government ot India 
1945-55 (Income-tax free) 5 per cent. loan. 
Ordinary income-tax was thus not charg¬ 
ed under S. 8, Proviso 2, but in accordance 
with S. 16 (1) super-tax is chargeable 
on the whole sum and was charged upon 
Rs. 2,68,785. The sole question is whe¬ 
ther the sum of Rs. 9,102-1-4 should be 
deducted from charge. The Commissioner 
has stated that no precise evidence of the 
terms of purchase was given except to the 
extent of putting in advices from the pur¬ 
chasing brokers or banks in Calcutta, 
and he has given the following as an 
example: 

In accordance with the instructions contained 
in your letter I beg to advise the purchase of 
securities as detailed below in further execution 
of your order: 

P. No. 2267. 

To cost of 5 pet cent. Loan Rs. a. p. 

1945-55 for Rs. 16,600 at Rupees 
106-14-0 per cent. ... ... 17,634 6 0 

Interest from ISth April 1932 to 
12th October 1932, being five 
months and 27 days... ... 405 10 0 

Commission at ^ per cent, on 
Rs. 18,040 ... 46 4 0 

Postage, etc. ... ••• 0 11 0 

Debited to your account ... 18,086 15 0 

Tho Commissioner has stated that so 

far as appears the amount ot Rs. 9,102-1-4 
is wholly comprised of the computed inter¬ 
est. We are not concerned with past 
practice of the Income-tax authorities. 
S. 8 makes income-tax^ payable by an 
assessee under the head Interest on secu¬ 
rities’ in respect of the interest receivable 
by him on any security of the Government 
of India, etc. This section can only have 
one meaning and that is that income-tax 
is payable on the interest receivable from 
Government by any holder of such a secu¬ 
rity. This was the view taken by a 
Special Bench of the Patna High Court in 
4 I T C 264^ at p. 280. There the opinion 
was expressed that S, 8, Income-tax Act, 
was conclusive so far as this question was 
concerned. The interest, it was said, was 
undoubtedly receivable by the assessees. 
It was received by them and the section 
thus made them liable. It was pointed 
out that interest on Government securities 
did not accrue from day to day but on 

1. Rainiti Prasad Singh v. Commr. of Income- 
tax, AIR 1930 Pat 33=123 I 0 617=9 Pat 
194=11 P L T 669=4 IT 0 264 (S B). 
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certain specified dates. It did not, there¬ 
fore, accrue to the vendors at all since 
they sold before any interest accrued. The 
form the contract took and the terms in 
which it was expressed were matters 
between the assessees and the vendors, 


In the first case the stock sold was nob 
sold with an allowance for computed 
interest but en bloc. But that does not 
make any difference, Rowlatt, J., made 
the following pertinent remarks in the 
first named case: 


and the assessees might well have pro¬ 
tected themselves hy insisting that the 
amount of tax which would ultimately 
be payable by them under S. 8 should ho 
deducted from the purchase money. The 
Commissioner of Income-tax is in agree¬ 
ment with this decision and has given his 
opinion that the computed interest was 
part of the purchase price and was not in 
any event deductible _ from the assessee 
who actually received interest. He, how¬ 
ever, referred the question to this Court 
as it has not been agitated so far here. 

In my judgment the machinery sections 
of the Act also help in determining this 
matter though I am of the same opinion 
as was held by the learned Judges in the 
case quoted that the contention of the 
assessee must fail on the terms of S. 8 
of the Act, as no interest was reoeivahle 
or could be received until due date, by 
which time the assessee was owner and 
received the whole interest. Again, it 
would be impossible to keep track of 
interest adjustments between transferors 
of negotiable securities. S. 18 (3) requires 
that ordinary income-tax (when due) 
shall be deducted at the time of payment 
while S. 18 (5) provides that any such 
deduction shall be treated as a payment 
of income-tax on behalf of the owner of 
the security and credit shall be given to 
him therefor in the assessment, if any, 
made for the following year. Lastly, 
S. 48 (3) provides for refund of the excess 
so credited to the owner of the security, 
if in the event the due charge is less than 
the deduction. The credit, therefore, 
under S. 18 (5) can only be allowed to the 
owner of the security on his producing the 
certificate necessary under E. 38 while it 
is impossible to consider computed interest 
in the hands of the vendors. These 
machinery sections, therefore, support the 
view that the tax is chargeable only on 
the owner of the security at the time when 
the interest becomes receivable. 

The same question has arisen in England 
and is fully discussed in 9 Tax Gas 577 as 
well as in 9 Tax Gas 582^ by Rowlatt, J. 

2. Wigmore v, Summerson & Sons; Inland 
Revenue Commissioners v. Oakley, (1926) 1 
K B 131=94 LIKE 836=9 Tax Gas 677 and 
682=69 BJ 746=41 TLR 668=134 L T 408. 


To my mind it is absurd to say that a person is 
paving £5.000 in Match for £ 6,000 to be paid in 
June. He does not do it. Therefore there would 
have’to be. in any case, a valuation of the amount 
of accrued interest that has been sold. The truth 
of the matter is that the seller does not receive 
‘interest’ while it is interest that is the subject 
matter of taxation. He receives the price of the 
expectancy of interest and that is not the subject 
of taxation, and the whole thing, I think, really 
depends upon that fallacy. 

In the second case the same learned 
Judge pointed out that the results might 
be curious but many results in super-tax 
were curious. He goes on to say: 


The result is that nobody on the super-tax 
jvel. who has not more money than appreciation 
{Income tax law will ever buy a security that 
i full of dividend because he is buying super-tax, 
nd if a man wants to sell a security , if he is on 
he super-tax level he had better sell when it is 
ull of dividend, because then he is selling super- 
ax. Those are accidents which do not seem to 
ne possibly to affect the administration of the 
Lets, and I cannot conceive how the Acts could 
)e administered, except at great cost and moon- 
renience not only to the Revenue but to private 
leople who now are not concerned with these 
ninutiae, if the contention which the Grown put 
'orward here, not in their own interest but in the 

» _1_WTAQ fA annnAO/i. 


The last observation of Eowlatt, J.i has 
Iready been alluded to by me when deal- 
eg with the machinery sections. Clearly 
t would be impossible to keep track of 
□terest adjustments between transferors 
,nd transferees of negotiable seourities, and 
I Statute, as remarked by Dunedin, L. J. 

n 10 Tax Cas 88® at p. HO, is designed 
io be workable and the interpretation 
ihereof by a Court should be to_ secure 
ihat object. I have no hesitation in hold- 
ng that S. 8 itself is oonolusive on the 
natter while the machinery sections make 
it still more clear. The only oontention 
remaining to be f urther discussed is that 
because the purchase price was expressed 
separating a computed accrual of interest 
that amount was nob in fact a part of the 
purchase consideration but was a separate 
charge incurred against the interest 
the assessee eventually received it. This 
argument has already been dealt with by 
Rowlatt, J., and it seems clear that the 

3 Whitney v. Inland Bevenue OommiasionerB. 

(1926) A 0 37=95 L J R B 166=134 L T 98 

=10 Tax Cas 88=42 T L R 68. 
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mere quotation in the bargain of estima¬ 
ted accrued interest does not establish a 
separate contract in respect of the interest, 
and even if it were considered to be a 
separate contract, it would remain part 
and parcel of the whole purchase conside¬ 
ration, and would not bo deductible. I 
would, therefore, answer the question put 
in the terms of the Commissioner’s opi¬ 
nion already given. There will be no order 
as to costs. 

D.S./e.K. Reference answered. 
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Addison and Din Mohammad, JJ. 

Inayai Ullah Khan and another — 
Plaintiffs—Appellants. 

V. 

Kanshi Bam, Decree-holder and 
another, Judgment-debtor and 
Official Receiver, Defendants — 
Respondents. 

Mrst Appeal No. 29 of 1936. Decided 
on 12th October 1936, from decree of 
Addl. Sub-Judge, First Class, Lahore, 
D/-29th November 1935. 

Evidence Act (1872), S. 13 — Judgment in 
previous suit mey be relevant for establishing 
particular transaction—But neither findings 
of fact nor reasons upon which judgment is 
founded can be relevant in subsequent suit. 

Judgment in a previous suit may be relevant 
under 8. 13, Evidence Act, lor establishing a 
particular transaction, but the findings of facts 
and reasons upon which the judgment is founded 
are no part of the transaction and cannot be 
relevant in a subsequent suit : AIR 1931 P C 
89, Rel. on; AIR 1936 Lah 64, Disting, ; 
air 1935 Lah 179, Expl, [P 438 0 2 ; 

P 439 0 Y] 

Khan Bahadar Malik, Mohammad 
Hussain and Mohammad Latif 
for Appellants. 

M, C. Mahajan and Inder Dev Dua — 
for Respondent 1. 

Devi Das — for Respondent 3. 

Din Mohammad, J. — The defendant 
Kanshi Ram obtained a decree against 
Muhammad Laiq Khan and in the execu¬ 
tion of that decree attached certain press 
machines. The plaintiffs Inayat Ullah 
Khan and Mt. Akbari Begam, who are 
respectively the son and widow of Alaf 
Khan, brought the suit out of which this 
appeal has arisen for a declaration that 
the machines in question were their pro¬ 
perty and could not consequently be 
attached in the execution of the decree 
against Muhammad Laiq Khan. This 
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suit was resisted by Kanshi Ram and dis¬ 
missed by the Subordinate Judge. 

The plaintiffs did not adhere to a uni- 
form position in their pleadings and it 
will be necessary therefore to set out those 
pleadings in detail. In the plaint p^- 
sented on 1st August 1934, the plaintiffs 
alleged that Muhammad Laiq Khan exer¬ 
cised undue influence on Alaf Khan and 
secured from him a document dated 1st 
November 1931, transferring the machines 
in question to him (Muhammad Laiq 
Khan) and that later when the relatives 
of Alaf Khan got wind of this transaction, 
they arranged the restitution of the pro¬ 
perty to Alaf Khan by the execution of a 
deed dated 3rd August 1933. Both the 
documents dated Ist November 1931 and 
3rd August 1933 were registered. It was 
further averred that on 7th January 1934 
Muhammad Laiq Khan again prevailed 
upon Alaf Khan to execute a will and a 
deed of waqf and that the plaintiff at once 
instituted a suit to have them cancelled. 
It was further added that the plaintiffs 
had all along been in possession of the 
machines since Alaf Khan’s death, which 
took place on 31st January 1934. An 
amended plaint was put in on 11th March 
1935 and there the allegation was made 
for the first time that Muhammad Laiq 
Khan had secured two fictitious documents 
without consideration on 1st November 
1931. One of those documents is the 
document referred to above but what the 
other document was nobody has cared to 
tell. The plaintiffs’ counsel was after¬ 
wards examined on 22nd March 1935 
before the framing of the issues and he 
stated that Muhammad Laiq Khan took 
advantage of the senility and mental 
weakness of Alaf Khan and got the docu¬ 
ment, dated Ist November 1931, executed 
in his favour, and that subsequently on 
3rd August 1933 the machines transferred 
by the document of 1931 were re-trans¬ 
ferred to Alaf Khan but on the receipt of 
"full consideration” which was Rs. 10,000. 
The defendants traversed all the allega¬ 
tions made in these pleadings and con¬ 
tended that the document dated 1st 
November 1931, evidenced a genuine 
transaction and that the subsequent docu¬ 
ment said to have been executed by 
Muhammad Laiq Khan was fictitious and 
brought into existence to defraud his cre¬ 
ditors. It is admitted that Muhammad 
Laiq Khan was adjudged insolvent in 

1935. 
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Counsel for the appellants mainly con- 
6aed his arguments to prove the fictitious 
nature of the document executed on Ist 
November 1931 and advanced the follow¬ 
ing reasons in support of his contention ; 
(l) that no consideration passed to Alaf 
Khan before the Sub-Registrar and that 
the document itself was attested two days 
after its execution, that is, on 3rd Novem¬ 
ber 1931, when it was registered ; (2) that 
all the outstanding debts which also had 
been transferred by that document to 
Muhammad Laiq Khan were discharged 
by Alaf Khan himself and not by Muham¬ 
mad Laiq Khan ; (3) that the subsisting 
mortgages on the machines in question 
were paid off by Muhammad Laiq Khan ; 
(4) that one of the machines mortgaged to 
Mahabir was sold by Alaf Khan to pay 
off the mortgage debt : (5) that the state¬ 
ment of Muhammad Laiq Khan goes in 
the plaintiffs' favour and that his conduct 
in securing a will from Alaf Khan on 7th 
January 1934 can only be consistent with 
the contention put forward by them ; (6) 
that in the suit brought to contest the 
will and the alleged waqf executed by Alaf 
Khan, a finding has been given that the 
document in question was fictitious and 
that that finding is relevant in the case. 

After giving due consideration to all the 
arguments addressed to us, we have come 
to the conclusion that the plaintiffs have 
no legs to stand on. It is true that no 
money was paid in the presence of the 
Sub-Registrar and that the attestation by 
the marginal witnesses took place on 3rd 
November 1931 but in the first place in 
the face of the admission of the plaintiffs’ 
counsel himself that on the occasion of the 
execution of the subsequent document in 
1933, full consideration was paid to 
Muhammad Laiq Khan, this contention 
loses all its force. Moreover, Alaf Khan 
was under Mahomedan law fully em¬ 
powered to make a gift of his property to 
any person he chose and it is in evidence 
that Muhammad Laiq Khan was married 
to a girl whom Alaf Khan had brought up 
as his own daughter. There is nothing 
strange therefore in Alaf Khan s transfer¬ 
ring his machines to Muhammad Laiq 
Khan. There is not a tittle of evidence on 
the record to show that Alaf Khan in 
those days, when the document is said to 
have been executed, had any reason to 
make a fictitious or bogus transfer in 
favour of any body. He was not in debt 
nor had any other exigency arisen which 


would tend to show that Alaf Khan stood 
in need of making a fraudulent transfer. 

Similarly, it is true that no outstanding 
debts were discharged by Muhammad 
Laiq Khan and that even the mortgage 
money was paid off by Alaf Khan but that 
does not advance the case of the plaintiffs 
any further. The document transfers the 
machines in question free of all incum¬ 
brances inasmuch as it makes no reference 
to any incumbrance whatsoever and in 
these circumstances Alaf Khan was the 
only proper person to discharge his liabili¬ 
ties. 

One machine is said to have been sold 
to Mahabir out of the machines mort¬ 
gaged to him, but it is not^ clear on the 
record whether that machine was the 
machine which was included in the 
document dated Ist November 1931. 

A comparison of the two documents 
dated Ist November 1931 and 3rd 
August 1933 will clearly show that the 
machines mentioned in 1933 are practi¬ 
cally the same which are mentioned in 
1931. There is no doubt the omission of 
one Litho machine measuring 22x36 in 
the subsequent document but in the 
absence of any positive evidence on the 
record to show that the machine sold to 
Mahabir was one of the machines which 
were transferred to Muhammad Laiq Khan 
in 1931, it will not be either possible or 
fair to hold that this was so. Moreover, 
beyond the verbal statement of Mahabir 
there is no reliable evidence to prove this 
transaction. The argument that Muham¬ 
mad Laiq Khan’s statement in Court and 
bis conduct in prevailing upon Alaf Khan 
to execute a will and a deed of waqf 
subsequent to the document of 3rd August 
1933, help the plaintiffs, is devoid of force. 
It is evident that Muhammad Laiq Khan 
was interested in the plaintiffs and could 
be made to say anything that would help 
them. Moreover, he was heavily indebted 
in 1933 and had good reason to divest 
himself of any property that he possessed. 
He naturally trusted his own bene¬ 
factor Alaf Khan and further to safeguard 
his own interest and the interest of his 
wife prevailed upon him to execute a wakf. 
The judgment of the Subordinate Judge 
dated 1st June 1935. may be relevant 
under S. 13, Evidence Act, but its findings 
cannot be used in this case nor can the 
reasons upon which the judgment is 
founded. If any authority is required for 
this proposition, reference may with advan. 
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^age be made to 58 Cal 1187,' Their 
Lordships have remarked : 

They think that the judgment in question is 
only admissible under the provisions of 8s. 13 and 
43, Evidence Act, as establishing a particular 
transaction in which the parti bility of thePandra 
estate was asserted and recognized, viz., the 
partition resulting from the 1793 suit. The rea¬ 
sons upon which the judgment is founded are no 
part of the transaction and cannot be regarded, 
nor can any finding of fact there come to, other 
than the transaction itself, be relevant in the 
[present case. The judgment, therefore, is no evi¬ 
dence that Thakur Shib Singh got the Achra vil¬ 
lages by partition; it is at most evidence that he 

might have done so, and this is plainly not sum* 
'Oient. 

Counsel for the appellants has referred 
us to two judgments of this Court: A I R 

1935 Lah 64^ and AIR 1935 Lah 179. 

In the former case, a Division Bench of 
this Court in which one of us was a party 
held that where a judgment in a previous 
suit declared a certain property to be waqf 
and consequently exempt from attachment 
and also contained the previous history of 
the property by reference to which cer¬ 
tain words in a relevant document could 
tbe properly explained, the judgment was 
admissible in evidence under S. 42, Evi¬ 
dence Act, inasmuch as the matter of 
waqf was a matter of public nature. This 
•evidently is nob the case here and the 
judgment therefore is irrelevant for the 
purposes of the present case. In the 
latter case, one of us sitting alone referred 
to the Privy Council judgment mentioned 
above and to the other authorities dealing 
with the subject including a judgment by 
Tek Chand, J. and came to the conclusion 
that under S. 13, Evidence Act, the judg¬ 
ments relied upon in that case were rele¬ 
vant. Be that as it may, that judgment 
shall have to be read and interpreted in 
the light of the Privy Council judgment on 
which it was based. 

Counsel for the appellants have taken 
'US through the record and referred parti¬ 
cularly to the statements of Mahabir, 
Lakhmi Das, Aziz Din, Muhammad 
Abdulla, Muhammad Hussain and Des Raj. 
We are not, however, convinced that these 
■statements help the plaintiffs in any 
manner. It is one thing to assert that a 
■fcranBaotion is bogus and a totally different 

1. Gobinda Natayaa Singh v. Sham Lai Singh, 

A I R 1931 P 0 89=1311 0 763=68 I A 126 

=58 OalU87 (P C). 

2. Misbahuddin v. Vidya Sagar, AIR 1936 Lah 

64=166 I 0 268=33 P L R 106. 

3. Mutasaddi v. Mb. Lachhmi, AIR 1936 Lah 

179=162 10 1060=37 P L R 34. 


thing to urge that it was brought about 
by undue influence. As indicated above, 
the contention first raised by the appel¬ 
lant was that it was a case of undue 
influence. Later, it was urged that the 
original transaction was a bogus affair. 
This by itself would indicate that the 
plaintifi’s themselves were not sure as to 
what line to take. But whatever^ their 
position in the written pleadings, it was 
made clear by their counsel in his state¬ 
ment before the issues. It cannot at all 
be imagined that an astute businessman 
like Alaf Khan would have advanced 
Es. 10,000 in cash to Muhammad Laiq 
Khan for the return of those very machines 
which according to the plaintiffs had 
never belonged to Muhammad Laiq Khan. 
Counsel has tried to wriggle out of this 
admission by putting forward an explana¬ 
tion that at the time when he made the 
statement he was not properly instructed. 
This explanation to say the least is most 
unconvincing. Counsel should realize their 
responsibility when they make statements 
of fact on behalf of their clients and 
should not commit their clients to any 
position on which they are not sufficiently 
informed: but if once a statement is made 
in all solemnity, especially when it goes to 
the root of the case, it cannot be ignored 
so lightly. In view of all the circum¬ 
stances mentioned above, we have no 
hesitation in holding that the plaintiffs 
have failed to prove their case. We 
accordingly affirm the decree of the Court 
below and dismiss this appeal with costs. 

S.O./a.L. Appeal dismissed. 
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Addison and Din Mohammad, JJ. 
Bam Gopal — Petitioner. 

V. 

Gauri Shankar and others Opposite 

Parties. 

Civil Miso, No. 818 of 1935, Decided on 
8th December 1936, from judgment of Jai 
Lai and Sale, JJ., D/- 11th July 1935. 

^ Court-fees Act (1870), Scb. 1, Arts. 4 
jjnd 5 ‘Pee leviable on the plaint or memo¬ 
randum of appeal* — Interpretation—Court- 
fee on application for review must be either 
fee or one-half of fee leviable on original 
plaint or original memorandum of appeal. 

The words ‘the fee leviable on the plaint or 
memorandnni of appeal’ in Arts. 4 and 6, Sch. 1, 
Oourt-fees Aot can be only interpreted to mean 
that the court-fee to be paid on an application for 
review of judgment must be either the fee or one* 
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half of the fee leviable on the plaint or memo¬ 
randum of appeal, i. e., which is prescribed for 
the original plaint or original memorandum of 
appeal even though the review relates only to a 
part of the relief: AIR 1923 Rang 203 and AIR 
1927 Mad 360, Di&$ent.\ AIR 1924 Cal 881, 
Approved. ^ 

S. M. Sikri and J. N. Aggarwal— 

for Petitioner. 


Detcan Bam Lal—iov Opposite Parties. 

Addison, J. — Under S. 5, Court.fees 
Act, the Taxing OflScer referred to the 
Hon’ble Chief Justice the question of the 
interpretation of the words "the fee leviable 
on the plaint or memorandum of appeal” 
appearing in Arts. 4 and 5, Sch. 1 in the 
Court-fees Act. The Hon’ble Chief Justice 
has sent the reference to this Bench for 
decision. The question involved is the 
court, fee leviable on an application for 
review of judgment. The interpretation 
put upon the words in this Court has been 
uniform, at least since 1921, when ap¬ 
parently the matter was first raised. It 
was held then that the word ‘appeal’ 
meant the appeal originally filed and that 
even if the review related to a part of the 
relief, the same court-fee should be paid 
as was paid on the appeal if the appli¬ 
cation was put in on the 90th day and 
one-half thereof if it was put in on or 
before the 89th day, i. e., according as the 
application came within the purview of 
Art. 4 or Art. 5, Sch. 1, Court.fees Act. 
The matter again came before the Taxing 
Officer in 1932 in Civil Appeal No. 690 of 
1928 and it was again referred to the 
Taxing Judge who made the following 


order : , iw. 

The wording of Art. 6 is quite clear and all the 

High Courts take the same view except Madras 
and Bombay. The plaint can only mean the 
original plaint. The English used cannot be 
twisted into any other meaning. Similarly the 
memorandum of appeal means the original memo¬ 
randum. I see no reason to differ from the 
previous view taken by this Court that under this 
Article must bo paid court-fee amounting to one- 
half of the court-fee leviable on the original 
appeal. I am not concerned with the reasonable¬ 
ness of the law or otherwise. 

Since that decision a Single Judge of 


the Rangoon High Court has followed 
the Madras and Bombay High Courts 
who hold the opposite view and his 
decision was reported in 146 I C 660.^ 
The learned Judge said that he was in¬ 
clined to agree with the judgment of 

Wallace, J. in 50 Mad 488,^ as it seemed 

_ _—- 


1. A. A. R. Chettyar Firm v. Daw Htoo, AIR 

1933 Rang 203=146 I 0 660=11 Rang 120. 

2. Punya Nahako v. Emperor, AIR 1927 Mad 

360=100 I 0 72=60 Mad 488=62 ML J 128. 


to him that if the view of the Cal¬ 
cutta, Allahabad and the Lahore High 
Courts were to prevail, then a glaring 
piece of injustice would be done to au 
applicant seeking a review only on the- 
question of costs awarded against him and 
where the original plaint and memorandum 
of appeal bore an ad valorem court, fee on 
the amount of the claim in suit out of all 
proportion to the value of the relief sought 
in review. The Taxing Judge of thi& 
Court, on the other hand, in 1932 said 
that he was not concerned with the reason¬ 
ableness of the law or otherwise. 

The interpretation put upon the Articles 
in 50 Mad 488,^ was that a petition for 
review of an original or appellate decree 
must be valued on the reliefs prayed for 
in the petition as if the petitioner were 
then filing a plaint or memorandum of 
appeal for those reliefs. This interpreta¬ 
tion departs from the wording of the 
Articles and adds considerably to the words 
of the Articles. The decision was founded 
on the argument that the word leviable’ 
was not the same as the word levied’. It 
was pointed out, however, by a Division 
Bench of the Calcutta High Court in 
82 I C 297® that: 

The use of the term 'leviable* in Ait. 5, Sch. 1 
to the Gouit-fees Act does not justify the inference 
that the Legislature intended to introduce a 
fiction into the law, namely, an imaginary re¬ 
presentation of the plaint or memorandum of 
appeal at the time when the application for 
review is filed. 

With all respect we consider that this 
is a complete answer to the argument on 
which the Madras judgment is founded. 
It may be that the law is hard but that is 
no reason why Judges should refuse to 
follow plain words. The court-fee levi¬ 
able on an application for review of 
judgment is either one-half of the fee or 
the fee leviable on the plaint or memo¬ 
randum of appeal. The word the is- 
significant and it must be held that it 
denotes the original plaint or memorandum 
of appeal. ‘Leviable’ means which may be 
levied, i. e., which is permitted by the 
statute to be levied, i. e., which is pre- 
scribed for the plaint or memorandum of 
appeal. The word ‘levied’ could not have 
been inserted in Arts. 4 and 5, for no 
^ court-fee is levied, say, in the case of a 
suit or appeal which is allowed to be 
instituted in forma pau peris. Again, it 

3. Nanda Lai v. Jogendra Chandra, AIR 1924 
Oal 881=82 I 0 297=28 OWN 403=3& 
0 L J 222. 
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may be that a smaller fee than that pres¬ 
cribed has been levied on the plaint or 
memorandum of appeal without its^ being 
notioed, and the use of the word levied 
would have carried the same mistake into 
the matter of the court-fee payable on an 
application for review of judgment. We 
have no hesitation in holding that the 
only interpretation that can be given to 
the language used is that the court-fee to 
be paid on an application for review of 
judgment must be either the fee or one- 
half of the fee leviable on the plaint or 
memorandum of appeal, i. e., which is 
prescribed for the original plaint or original 
memorandum of appeal, and we so decide. 

We were asked to take action under 
S. 149, Civil P. C., and to give time for 
putting in the proper court-fee. This, 
however, is a matter which is not pre¬ 
sently before us and it will have to be 
decided by the Judge or the Bench before 
whom the application will come in the 
ordinary course. The only question before 
us is the taxing question referred under 
S. 5, Court-fees Act, and at the present 
stage we have no jurisdiction to go further. 
There will be no order as to costs. 

v.B.B./k.s. Beference answered. 
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Bhide, J. 

Bhag Mal — Defendant Appellant. 

V. 

Lala Kishen Lal, Official Receiver 
and oi?iers—Plaintififs—Respondents. 

Second Appeal No. 47 of 1936, Decided 
on 13th January 1937, from order of Dist. 
Judge, Gujranwala, D/- 15th August 1936. 

^ (a) Insolvency—Question whether sale by 
insolvent is benami Second appeal is com¬ 
petent. 

The question whether the sale by an insolvent 
is benami falls under 8. 4, Prov. Insol. Act, and 
hence a second appeal lies. [P 441 0 2] 

(b) Provincial Insolvency Act (1920), Ss. 4 
and 53—Burden of proof—Saleonly 11 months 
before insolvency application sought to be 
set aside—Circumstances raising presumption 
of want of good faith on vendee’s part — It 
is for vendee and insolvent to rebut presump¬ 
tion and prove good faith and sound finan¬ 
cial position of insolvent at time of sale. 

Where the sale by the insolvent sought to be 
set aside takes place only 11 months before the 
application for insolvency and the circumstances 
give rise to presumption as to want of good faith 
on the part of the vendee, it is for the vendee and 


the insolvent to rebut the presumption and prove- 
that the insolvent’s financial position was sound 
at the time of the sale and both of them acted in 
good faith : AIR 1931 P C 75 a.nd A I R 198^ 
PC 3, Ref. [P 442 0 1} 

Badri Pass and Achhru Bam 

for Appellant. 

A. B. Kapur —for Official Receiver. 

Kahan Chand —for Respondent - 

(Ram Lal). 

Judgment. — This is a second appeal! 
arising out of proceedings under Ss. 4 
and 53, Prov. Insol. Act, for the setting- 
aside of an alienation. The property alie- 
nated stood in the name of two persons 
named Ear Bhagwan and Ram Lal, bub 
the Official Receiver’s contention was that 
they were mere benamidars, that the real 
owner of the site and the house thereon 
was the insolvent and the sale being frau¬ 
dulent was liable to be set aside under the 
Insolvency law. This contention has 
been upheld by the Courts below and the 
alienation has been set aside. From this- 
decision, the vendee Bhag Mal appeals. A 
preliminary objection was raised that no 
second appeal was competent; but it seems 
to me that the decision of the question 
whether the sale was benami would fall 
under S. 4, Prov. Insol. Act, and hence a 
second appeal would lie. 

On merits, the learned counsel for the 
appellant has not challenged the learned 
District Judge’s finding that the property 
in question did belong to the insolvent 
though the site on which the house stood 
was originally purchased by and entered 
in the revenue records as the property of 
Ear Bhagwan and Ram Lal, because the 
finding being one of fact is nob open to- 
challenge in second appeal. But he con¬ 
tended that this finding was not sufficient 
to prove that the appellant had not acted 
in good faith or that he had not paid 
valuable consideration. Ee urged that- 
according to 9 Rang 170^ and 12 Rang 105^ 
the burden of proving that the property 
was nob purchased in good faith and for 
valuable consideration by the appellant 
lay upon the Official Receiver, that the 
Official Receiver had not discharged the 
onus, and the learned District Judge alse 
had given no clear finding on the point. 
After carefully considering the facts on 

1. Official Receiver v. P. L. K. M. R. M. Chettyar 
Firm, AIR 1931 P 0 75=131 I 0 767=58 
IA 116=9 Rang 170 (P 0). 

2. Harry Pope v. Official Assignee, Rangoon^ 

AIR 1934 P 0 3=146 I 0 743=60 I A 362= 
12 Rang 105 (P 0). 
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the record I do not think there is much 
force in the above contentions. The 
learned District Judge has given a finding 
that Bhag Mai had knowledge of the 
benami nature of the transaction. It 
follows from this in the circumstances of 
the case that he could not have acted m 
good faith. It has been found that the 
house had been built by the insolvent and 
that the insolvent was actually living in 
it before the sale and that these facts 
were known to the appellant. The appel¬ 
lant has not explained why he pur¬ 
chased the house from Har Bhagwan 
and Ram Lai in these circumstances. 
This raises a strong presumption that he 
was not acting in good faith. Ram 
Lai strenuously contended at first that 
the property belonged to him and it was 
only when an entry in his bahi was found 
which clearly showed the benami nature 
of the transaction that he was forced to 
admit that the transaction was benami. 
It was suggested that the property was 
probably originally purchased with money 
borrowed by Har Bhagwan and Ram Lai. 
But if this were so, there was no reason 
why Ram Lai should not have at once 
stated the facts correctly and produced 
some documentary evidence in the shape 
of entries in his bahi in support of the 
same. The attitude taken up by Ram Lai 
and the conduct of the appellant in accept- 
ing the sale from Har Bhagwan and Ram 
Lai when he knew that the house was 
built by the insolvent raise a strong pre- 
sumption of want of good faith on the 

part of both of them. 

It was urged that the Official Receiver 
had not shown that the insolvent was in a 
financially embarrassed condition and was 
unable to pay his debts when the sale 
was effected. But the sale took place only 
|ll months before the application for 
insolvency, and in view of the presump- 
'tion as to want of good faith arising from 
'the circumstances referred to above it was 
I think, for the appellant and the insol¬ 
vent to rebut that presumption and prove 
that the insolvent’s financial position was 
sound at the time of the sale and both of 
them acted in good faith. I therefore 
uphold the finding of the learned District 
Judge and dismiss the appeal with costs. 
v.b.b./a.l. Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Bhagat Ram Kohli — Decree-holder 

—' Appellant. 

V. 

Angels Insurance Co., Ltd., Delhi 

Judgment-debtor ■— Respondent. 

Letters Patent Appeal No. 10 of 1936, 
Decided on 13th January 1937, from 
judgment of Agha Haidar, J., D/- 26th 
November 1935. 

(a) Companies Act (1913), S, 153 Pro¬ 
ceedings under—It is not obligatory on com¬ 
pany or Court to serve notice of creditors* 

meeting on every creditor—Mere absence of 
a creditor does not invalidate proceedings 
If majority required by S. 153 (2) is present 
decision becomes binding on every creditor 
or member and company. 

Section 153, Companies Act, does not make it 
obligatory either upon the Court or the company 
to serve a notice of the creditors’ meeting on each 
and every creditor of the company, and the deci¬ 
sion arrived at the meeting of the creditors and 
the company and sanctioned by the Court, though 
in the absence of any individual creditor, does 
not become invalid merely because a notice of the 
meeting is not served upon him. The only safe¬ 
guard intended to protect the interest of the 
creditors is that provided in sub-s. (2) of 8. 153. 

If the required majority is present at the meeting, 
the decision is binding on creditors or members 
and the company. [P C 2] 

(b) Companies Act (1913 as amended by 
Act of 1936), S. 153—Scheme arrived at bet¬ 
ween creditors and company at a meeting 
and sanctioned by Court—Judgment-creditor 
is of same class as that of unsecured creditor 
of company who has not obtained decree 
against company— Judgment-creditor cannot 

execute his decree os scheme is binding on 
him also. 

Where a scheme arrived at between the credi¬ 
tors and members of a company at a meeting of 
creditors and the company, is sanctioned by the 
Court, a judgment-creditor who has obtained a 
decree against the company cannot execute hla 
decree against the company as he is of the same 
class of unsecured creditors who have not obtained 
decrees against the company. The scheme U 
binding on euoh judgment-creditor as well: AIR 
1936 Cal 282\ AIR 1935 Cal 777 and 39 C W N 
875, Bel on‘,AIR 1935 Cal 398 and A I B 1936 
Cal 162, Dissent. [P 0 I* 2] 

Achhru Ram — for Appellant. 

Bhagwat Dayal — for Respondent. 

Din Mohammad, J.— The facts giving 
rise to this Letters Patent appeal are 
these ; On 26th January 1934, the 
General Manager of the Angels Insurance 
Co., Ltd. Delhi, (hereinafter called the 
company), presented a petition containing 
a proposed compromise between the com¬ 
pany and its creditors and asking that the 
creditors’ meeting might be called under 
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S. 153, Companies Act;, 1913. A meeting 
^as accordingly called and held on 18th 
March 1934. The creditors did not find 
the scheme propounded by the company 
acceptable to them and the meeting ended 
in a fiasco. On 22nd March 1934, another 
petition to the same effect was made 
by certain creditors putting forward a 
■different set of proposals. Thereupon, the 
Court allowed a second meeting to be 
called which was held on 6th May 1934. 
On 15th May 1934, a meeting of the 
members of the company was held, in 
which the proposals originally embodied 
in the application of 22nd March and 
subsequently approved on 6th May were 
unanimously adopted. The proceedings of 
the meeting of 6th May 1934 were sub¬ 
mitted to the Court for sanction which 
however the Court very rightly refused 
on 19th May 1934 on the ground that 
S. 153 did not contemplate a meeting of 
■creditors alone behind the back of the 
company. It was further pointed out that 
the members of the company should also 
have been consulted. It appears that the 
fact of the members having met on the 
15th and adopted the original proposals 
put forward by the company was not 
brought to the notice of the Court. Con¬ 
sequently, another meeting of the mem¬ 
bers of the company was held on 11th 
June which re-affirmed the decision arrived 
at on 15 th May. The Court was once 
more moved by one Surjan Das on 23rd 
June and eventually the scheme put for¬ 
ward by the company and approved by 
the creditors and members was sanctioned 
on 7th July 1934. 

In the meantime, one Mr. Bhagat Bam 
Kohli, Advocate, Bargodha, obtained a 
decree against the company on I7th April 
1934 and sued out execution on 10th May 
1934. The company resisted this appli¬ 
cation on the ground of the compromise 
mentioned above. The executing Court 
•dismissed the objections of the company. 
On appeal, the District Judge affirmed 
the decision of the executing Court. On 
lurther appeal to this Court, Agha 
Haidar, J, held that Mr. Bhagat Ram 
Kohli was bound by the compromise sanc¬ 
tioned by the District Judge of Delhi on 
Vth July and allowed the appeal of the 
company. Hence this Letters Patent 
appeal. Only two points have been raised 
before us : (1). That Mr. Bhagat Ram 
Kohli not having been served with a 
notice of any of the meetings that were 


held between the company and its credi- 
tors was not bound by the decision arrived 
at in those meetings; and (2). That he 
being a judgment-creditor did not belong 
to the class of creditors who held the 
meetings and was hence not bound by the 
compromise. 

We have heard counsel at length and 
have come to the conclusion that there 
is no force in either of the points raised. 
S. 153 does not make it obligatory either 
upon the Court or the company to serve 
a notice of the creditors’ meeting on each 
and every creditor of the company and 
we have not been referred to any law 
which would invalidate a decision arrived 
at by the creditors and the company in 
the absence of any individual creditor. On 
the other hand, at p. 364 of Rusfcomji’s 
Company Law a case has been cited in 
which it was held that where there was an 
inadvertent omission to advertise a scheme 
of arrangement under S. 153 but it was 
satisfactorily proved that thirty out of 
thirty-one shareholders of the company 
had received the notices, the meetings had 
in substance been held in the manner 
prescribed and the Court would not insist 
on further meetings being convened. 
Moreover as we interpret the law, the only 
safeguard intended to protect the interest 
of the creditors is that provided in sub- 
s. (2) of S. 153. In other words, if a 
majority in number representing three- 
fourths in value of the creditors or class of 
creditors or members or class of members, 
as the case may be, present either in 
person or by proxy at the meeting, agree 
to any compromise or arrangement, the 
compromise or arrangement, if sanctioned 
by the Court, is binding both on the credi. 
tors or members and the company. In 
the case before us, it is not urged that the 
majority required by sub-s. (2) was not 
present or had not been notified and, in 
these circumstances, the objection raised 
by Mr. Bhagat Ram cannot prevail. 

In support of the second contention 
raised on behalf of the appellant, reliance 
has been placed on A I R 1935 Cal 398^ 
and A I R 1936 Cal 162.2 A I R 1935 
Cal 398,^ a scheme was framed by the 
depositors with the object of saving the 

1. Shushilabala Basu v. Anjuman Trading & 

Banking Oo. Ltd., AIR 1935 Oal 898=156 

I C 890. 

2. Manikganj Trading & Banking Go., Ltd. v. 

Madbabendra Kumar Shaba, AIR 1936 Gal 

162=40 G W N 580, 
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Bank. A female depositor however had 
obtained a decree against the Bank before 
the scheme framed by the depositors was 
approved by the Court. Henderson, J., 
held that the scheme was not binding on 
her as she was no longer a depositor but a 
judgment, creditor and her interest was not 
in any way the same as that of the deposi¬ 
tors, In A I R 1936 Cal 162,^ a Division 
Bench of the Calcutta High Court composed 
of Guha and Bartley, JJ., re-afifirmed this 
principle. As against this, counsel for the 
respondent has drawn our attention to 
three other judgments of the same High 
Court which support his contention. In 
A I R 1935 Cal 777,® Mitter, J., held that 
unsecured creditors of a company who had 
already obtained decrees against the com¬ 
pany were within the same class as 
unsecured creditors who had not obtained 
decrees against the company. In A I B 
1936 Cal 282,^ a Division Bench of the 
Calcutta High Court, of which Guha, J., 
was a member, held that a scheme of 
composition passed and sanctioned under 
the provisions of the Companies Act applied 
to all creditors of the company including 
judgment-creditors. In 39 C W N 875,® 
Cunliffe, J. also laid down that unsecured 
creditors of a company who had obtained 
decrees and such unsecured creditors as 
had not obtained decrees did not constitute 
different classes of creditors. 

It may be interesting to note in this 
connexion that the Indian Companies 
(Amendment) Act, 1936 has introduced a 
clear provision in S. 153 itself which says 
that for purposes of this section unsecured 
creditors who may have filed suits or 
obtained decrees shall be deemed to be of 
the same class as other unsecured credi¬ 
tors. Even the two Calcutta judgments 
cited on behalf of the appellant proceeded 
on the ground that a depositor who had 
obtained a decree on the footing of his 
deposit had a conflicting interest with 
those depositors who were not so for¬ 
tunately placed. In the present case, we 
do not consider that there was any con¬ 
flict of interest between Mr. Bhagat Ram 
and the other creditors who attended the 
Icreditors’ meeting and agreed to the 

3. Serajgunj Loan Office Ltd. v. Nil Eanta 
Lahiri. A I R 1935 Oal 777=39 OWN 1199 
=62 0 L J 310. 

4. Barisal Loan Office Ltd. v. Sasthi Charan 
Bhattacharya, A I R 1936 Cal 282=166 I 0 
408=39 OWN 1198. 

5. In re Jalpaiguri Banking & Trading Oo., Ltd., 
(1235) 39 C W N 875=164 I 0 261. 


composition scheme. On these grounds, 
we have no hesitation in holding that 
Mr. Bhagat Ram was bound by the scheme 
sanctioned by the Court on 7th July 1934 
and that consequently his execution could 
not proceed. We accordingly dismiss the 
appeal and affirm the decision of Agha 
Haidar, J. There will be no order as to 
costs before us. 

k.b./a.l. Appeal dismissed. 
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Jai Lal, j. 

Bam Chand and others Petitioners. 

V. 

Mohd. Akram Khan Sahib — Opposite 

Party. 

Civil Revn. No. 385 of 1936, Decided on 
25th November 1936, from order of Diet. 
Judge, Jhelum, D/- 29th February 1936. 

Insolvency — Deposit by employee* with 
employer for good behaviour — Employer 
becoming insolvent—There is no trust creat* 
ed in respect of deposit—Employees ore only 
creditors. 

Employees took service with their employer and 
deposited with him money as security for due per* 
formanoe of duties. On employer going into- 
insolvency, the employees claimed that the- 
deposit was by way of trust and that money 
should be paid to them in preference to the credi* 
tors of the insolvent: 

Held : that there was no object of the trust and 
the so-called trustee, employer, was not expected to 
carry out any trust: it was a simple case of deposit 
by an employee with his employer as security for 
his good behaviour. And hence the depositors 
must be deemed to be the creditors and the 
depositee as the debtor, and the relationship of 
beneficiaries and trustee did not exist in theU 
case : AI R 1932 Bom 311, Bel. on, [P 445 0 1] 

Shamair Chand — for Petitioner. 

Daulat Bam and Mohd. Amin — for 

Opposite Party. 

Order.—The petitioners took up service- 
with Lorind Chand and Sons who were 
appointed treasurers by the Govern¬ 
ment. As security for due performance 
of their duties the petitioners deposited 
an aggregate sum of Rs. 2,600 with 
Lorind Chand and Sons. Gurdas Mai 
was one of the partners of Lorind Chand 
and Sons in the business of treasurership 
and the deposits came to his share in 
partition proceedings between the part¬ 
ners. Subsequently Gurdas Mai wa& 
declared an insolvent and his estate vested 
in the Special Receiver. The petitioners 
then claimed that with regard to Rupees 
2,600 deposited by them Gurdas Mai 
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must be treated as a trustee and, there¬ 
fore, this amount should be paid to them 
in preference to the claims of the creditors 
of the insolvent. This contention has 
been negatived by the insolvency Judge 
and also by the learned District Judge on 
appeal. On this petition it is contended 
that the petitioners should be deemed to 
be beneficiaries under a trust and Gurdas 
Mai must be held to be a trustee. Conse. 
quently Es. 2,600 must be dealt vfith as 
trust money in the hands of Gurdas Mai. 
It is not contended before me on behalf of 
the respondent, the Special Receiver, that 
if Gurdas Mai be held to be a trustee and 
the amount in question trust money, then 
in the insolvency proceedings the peti¬ 
tioners are not entitled to be paid back 
Es. 2,600 in preference to the creditors of 
the insolvent, but it is strenuously con¬ 
tended that the money in question cannot 
be held to be trust money. No authority 
has been cited on behalf of the petitioners. 
On behalf of the respondent reliance is 
placed on 34 Bom L E 728^ which fully 
covers the present case. In fact the 
circumstances of that case were much 
stronger in favour of the depositors and in 
spite of them it was held that no trust 
was created in respect of the amount in 
dispute in favour of the claimants. There 
was no object of the trust in this case and 
the so-called trustee Gurdas Mai was not 
expected to carry out any trust ; it was a 
simple case of deposit by an employee 
with his employer as security for his good 
behaviour. In my opinion therefore the 
depositors must be deemed to be the cre¬ 
ditors and the depositee as the debtor, 
and the relationship of beneficiaries and 
trustee does not exist in their case. I 
accordingly dismiss this petition with 
costs. 

B.D./d.S. Petition dismissed. 

1. In re Manekji Petit Manufacturing Go., Ltd., 
A I R 1932 Bom 311=140 I C 814=34 Bom 
LR 728. 
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Addison and Din Mohammad, JJ. 
Chiranji Lal and Sons, Delhi — 

Assessee — Petitioners. 

V. 

Commissioner of Income-tax^ Punjab — 

Opposite Party. 
Civil Eef. No. 22 of 1936, Decided on 
26th November 1936, from Commissioner 
of Income-tax, Punjab, N. W. P. and 
Delhi Provinces, Lahore, D/- 8-7-1936, 


Income-tax Act (1922), S. 59—Rules under, 
R. 2—Assistant Commissioner not competent 
to order registration^ He has discretionary 
power to permit application to Income-tax 
Officer—High Court is competent to deter¬ 
mine whether jurisdiction is properly exer¬ 
cised or not—Application for registration by 
firm—Recital in application not in accord¬ 
ance with facts—Assistant Commissioner is 
justified in refusing to register firm. 

Under R. 2 of the rules framed by the Board 
of Inland Revenue under S. 59, Income-tax Act, 
the Assistant Commissioner is not himself com¬ 
petent to order the registration of a firm. The 
only power that he can exercise under the rule is 
to permit the presentation of the application to 
the Income-tax Officer and thus condone the 
delay. Further the matter is entirely discre¬ 
tionary with him and he cannot be compelled 
under any provisions of the Act or the rules made 
thereunder, to grant the prayer made to him by 
the assessee. Still on general principles the High 
Court is competent to determine whether the 
jurisdiction, which vested in the Assistant Com¬ 
missioner, has been perversely refused. 

[P 446 0 1] 

Where in an application by a firm for registra¬ 
tion a recital is not in accordance with facts, the 
Assistant Commissioner is justified in refusing to 
register the firm : 8 I T C 107 1 Rel, on. 

[P 446 C 2] 

Kirpa Bam Bajaj — for Petitioners. 

J. N. Aggartval — for Opposite Party. 

Din Mohammad, J.— The Commis¬ 
sioner of Income-tax was required to state 
the case and refer the following question 
to this Court: "Whether the Assistant 
Commissioner was right in refusing to 
register the firm ?" The facts bearing 
upon the question of law involved in this 
ease are these : A firm composed of Eai 
Sahib Chiranji Lal and his four sons had 
been registered under an instrument of 
partnership dated 17th March 1930, and 
had been assessed as such until 1933-34. 
On 2l3t May 1934, notice was served upon 
the firm to furnish the usual return. On 
17th July 1934, Eai Sahib Chiranji Lal 
died. The return was furnished on the 
10th August accompanied by an applica¬ 
tion for renewal of registration, to which 
an undated letter was annexed, saying, 
that the constitution of the firm remained 
the same as it was declared during the 
previous year. This statement of fact 
was evidently wrong on the day on which 
it was made, inasmuch as the constitution 
of the firm had changed on account of 
Chiranji Lai's death. On 6th September 
1934, notice under S. 23, sub-s. (2) was 
served on the assessee. On the 14th 
September, the assessee appeared and 
after recording the necessary evidence an 
assessment order was made. At the same 
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time the application for registration was 
refused. From this order the assessed 
preferred an appeal to the Assistant Com¬ 
missioner and in addition renewed his 
prayer for registration of the firm. The 
Assistant Commissioner, however, rejected 
the application for registration and con¬ 
firmed the assessment. Counsel for the 
assessee has relied on R. 2 of the rules 
made hy the Board of Inland Revenue 
under S. 59, Income-tax Act, 1922, the 
material portion of which is reproduced 
below : 

Any firm constituted under an instrument of 
partnership specifying the individual shares of the 

partners may.register with the Income-tax 

Officer the particulars contained in the said 
instrument on application in this behalf made by 
the partners or by any of them. Such application 
shall be ro.ade : 

(a) . (b) . (c) With the permis¬ 

sion of the Assistant Commissioner hearing an 
appeal under S. 30 before the assessment is con¬ 
firmed, reduced, enhanced or annulled. 

In our opinion, this rule does not help 
the assessee. In the first place, as we 
read the rule, the Assistant Commissioner 
was not himself competent to order the 
registration of the firm. The only power 
that he could exercise under_ the rule 
Iwas to permit the presentation of the 
application to the Income-tax Officer and 
thus to condone the delay, so to say. 
Further, the matter was entirely discre- 
tionary with him and he could not be 
compelled under any provisions of the Act 
or the rules made thereunder to grant 
jthe prayer made to him by the assessee. 
The question before us, therefore, is 
narrowed down to this : whether the exer- 
cise of his discretion by the Assistant 
Commissioner is subject to the control of 
this Court, and, if so, to what extent. 
Counsel for the assessee has not referred 
us to any provision of the Income-tax law 
which controls the Assistant Commis¬ 
sioner in the exercise of his discretion 
under this rule. On general principles, 
however, we are disposed to think that 
we are competent to determine whether 
the jurisdiction which vested in the Assis¬ 
tant Commissioner had been perversely 
refused. From this point of view, we 
have examined the order made by the 
Assistant Commissioner and have come 
to the conclusion that the reasons recorded 
by him for not granting the assessee’s 
prayer that he could, if he so chose, grant, 
are not only not unsound but are cogent 
and convincing. In the case in 8 I T C 


107' decided by a Special Bench of th» 
Rangoon High Court, the learned Judges 
upheld the refusal of the Income-tax 
Officer on the ground that a recital in the 
application was not in accordance with 
facts. That case is, in our view, praoti. 
cally on all fours with the present case. 
We accordingly answer the question 
referred to us in the affirmative. Oostsi 
of this reference will be paid by the 
assessee. 

v.B.B./d.S, Reference answered, 

1. A. M. Baniee & Bods v. CommisBioner of 
Income-fcax, Burma, (1934) 8 IT 0 107 (SB). 
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Addison and Din Mohammad, JJ. 

Lal Khan and another — Insolvents 
— Appellants. 

V. 

Official Eeceiver Ferozepore, and 
others — Creditors — Respondents. 
First appeal No, 280 of 1936, Decided 
on 17th February 1937, 

Punjab Debtors’ Protection Act (2 of 
1936), Ss. 4 (1) and 2 (4) — Applicability — 

S. 4 (1) applies only when attachment and 
alienation of land emanate from civil Court 
—Though “Court” includes insolvency Court 
under S. 2 (4) it does not include Receiver in 
insolvency — S, 4 (1) does not apply to case 
of receiver leasing out insolvent’s property. 

The condition for applicability of B. 4 (1), Punjab 
Debtors’ Protection Act is that the attachment and 
alienation of land must emanate from a civil Ooutt. 
Although ‘Court* includes an insolvency Court 
under 8. 2 (4) of the Act it does not include a 
Receiver of insolvent’s property. A sale of an 
insolvent’s property is an act of the Official 
Receiver and not that of Court and hence 8. 4 (1) 
does not apply to the lease of insolvent’s land 
granted by the Official Receiver : A I R 1927 P 0 
113\A1R m7Madl\ AIR 1931 Rang 122 
and A I R 1935 Lah 26S {F R), Ref. [P 447 0 2; 

P 448 0 1] 

J. L. Kapur — for Appellants. 

J, N. Aggarwal — for Respondents. 

Din Mohammad, J. — A preliminary 

objection has been raised by the respon- 

dents that no appeal lies to this Court. It 

is urged that the order of the Additional 

District Judge complained against was 

passed on appeal under S. 68, Provincial 

Insolvency A^t 1920, and that from such 

an order no appeal is provided for by 

S. 75 of the same Act. Counsel for the 

appellants concedes this proposition, but, 

relying on the proviso to sub-s. (l), S. 75, 

Provincial Insolvency Act, has asked us to 

treat his petition of appeal as a petition 

for revision. That proviso reads as follows: 

Provided that the High Court, for the purpose 
of satisfying itself that an order made in any 
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appeal decided by the District Court was accord¬ 
ing to law, may call for the case and pass such 
order with respect thereto as it thinks fit. 

We consider that the point involved in 
this case is an important point of law, 
and we have, therefore, decided to hear 
this petition as a petition for revision. 
The question involved in this petition 
turns upon the true interpretation to be 

placed on sub-s. (l), S. 4, Act 2 of 1936. 
That sub-section is couched in the follow¬ 
ing terms : 

Notwithstanding anything contained in any 
other enactment for the time being in force, when¬ 
ever a civil Court orders that land be attached 
and alienated temporarily in the execution of a 
decree for the payment of money, the proceedings 
of such attachment and alienation shall be trans¬ 
ferred to the Collector. 

In the case of the appellants who were 
adjudicated insolvents theOflScial Receiver 
is conducting proceedicgs in relation to the 
temporary alienation of their land and the 
appellants contend that he has no jurisdic¬ 
tion to do so in view of the provision of 
law reproduced above. They further refer 
to Cl. (4), S. 2, where "Court” is defined 
to include a Court acting in the exercise 
of insolvency jurisdiction. After hearing 
counsel on both sides we have come to the 
conclusion that the contention of the 
appellants must fail. Under S. 28, Pro¬ 
vincial Insolvency Act, as soon as an order 
of adjudication is made, the property of an 
insolvent vests in the receiver, and to all 
intents and purposes he takes the place of 
the insolvent. Under S. 59, Provincial 
Ibsolvenoy Act, the receiver is enjoined 
to realize the property of the debtor and 
distribute dividends among the creditors 
entitled thereto, and for that purpose he 
is empowered to sell all or any part of 
the property of the insolvent. This he is 
entitled to do without the leave of the 
Court, which under the same section is 
necessary in certain other matters. It is 
on this ground that it has been invariably 
held that a sale by a receiver of the pro¬ 
perty of an insolvent is not a sale in 
execution of an order of a civil Court”, If 
any authority bo needed for this proposi¬ 
tion, reference may be made to 49 All 
367,^ 50 Mad 135,^ 9 Rang 231^ and 16 

1. Sheobaran 8isgh v. Kulsum-un-nisEa AIR 
1927 P 0 113=101 1 0 368=64 I A 204=49 
All 367 (P C). 

2. P. B. Sankaram v. G. Naraeimhalu, AIR 

1927 Mad 1=99 I C 8=50 Mad 135 = 51 
M L J 529 (F B). 

3. Yenkatacbalam Chettyar v. Meiugesan Beivai, 
AIR 1931 Rang 122=131 I C 732=9 Rang 
231(8 B). 


Lah 173.^ In 49 All 367^ a Division 
Bench of the Allahabad High Court had 
observed as follows : 

We find it impossible to hold the view that a 
village custom which refers only to a voluntary 
sale by one co-sharer of his property can in any 
way apply to the case of an involuntary sale 
carried out against his wishes by a Court through 
a Collector or an Official Assignee, or anybody 
else. 

Their Lordships of the Privy Council 
in animadverting upon these remarks of 
the learned Judges said : 

With deference to the learned Judges, it seems 
to their Lordships that this overlooks one of the 
fundamental principles of all arrangements for 
the realization and distribution of a bankrupt’s 
property. In every system of law the term may 
vary, but in all, there is an official, be he called 
an assignee or trustee or any other name, and 
that official is by force of the statute invested in 
tbe bankrupt’s property. But the property he 
takes is the property of the bankrupt exactly as it 
stood in bis person, with all its advantages and 

all its burdens.Just, therefore, as if the 

conveyance had been made to an individual, that 
individual would have had at once the disadvan¬ 
tage and the privilege of the custom of pre-emp¬ 
tion, so the Official Assignee was in tbe same 
position and could only sell what he got. 

In 50 Mad 135,^ ifc was held by the majo¬ 
rity of the Court that a sale by an Official 
Receiver in inaolvency was not a transfer 
by operation of law or by, or in execution 
of, a decree or order of Court. The same 
principle was affirmed in 9 Rang 231® and 
in 16 Lah 173,^ which is based on the 
three judgments mentioned above. 

These decisions do not directly touch 
the point at issue but they go a long way 
in establishing that the sale of an insol¬ 
vent’s property is an act of the receiver 
and not that of the Court. This being so 
the provision of law as contained in 
sub-s. (l), S. 4 does not help the appel- 
lants. The attachment and alienation of 
land must emanate from a civil Court 
before that sub-section comes intp play; 
and although "Court” includes an insol- 
vency Court, it does not include a receiver 
in insolvency. Counsel for the appellants 
has urged that the intention of the Legis- 
lature was to protect the debtors both in 
ordinary and in insolvency cases and that 
consequently the wording of S. 4 should be 
taken to include sales by receivers. We, 
however, consider that we are not justified 
in so straining the language of an enact- 
ment as to import into it words which do 
not exist there. To do so would be repug- 

4. Gurbakhsh Singh v. Sardar Singh, A I R- 
1935 Lah 268=155 I C 693=37 P L R 402= 
16 Lah 173 (F B). 
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Bant to the recognized principles govern¬ 
ing the interpretation of statutes. If any¬ 
body considers that the language of the 
law is defective, his remedy lies in appeal¬ 
ing to the Legislature to amend the law 
and not in moving the Courts to stretch 
it. We accordingly hold that the order^ of 
the Additional District Judge dismissing 
[the appeal against the Official Receiver s 
action in proceeding to farm out the in- 
■solvent’s land and affirming that action^ is 
not open to any legal objection. With 
these remarks we dismiss the petition, but 
in view of the peculiar circumstances of 
the case we leave the parties to bear their 
own costs before us. 

k.B./a.L. Appeal dismissed. 
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Tek Chand and Skemp, JJ. 

Sardar Bahvant Sinqh and another — 
Defendants—Appellants. 

V. 

Sardarni Basant Kaur and others^ 
Plaintiffs and others, Defendants — 
Respondents. 

First Appeal No. 1209 of 1935, Decided 
on 19th October 1936, from decree of 
Addl. SubJudge, First Class, Lahore, 
D/- 24th June 1935. 

Northern India Canal and Drainage Act (8 
of 1873), S. 68—Order of executive engineer 
granting application for new warabandi 
Onus to show that order is improper lies on 
•party seeking to set it aside in civil Court. 

Where a party who is aggrieved by an order of 
executive engineoc passed under 8. 68p Northern 
India Canal and Drainage ^®t,^ granting an 
application for a new warabandi brings a suit in 
a civil Court to set it aside the burden of showing 
that the order is unjust and inequitable or other¬ 
wise improper lies on him ’.AIR 1932 hah 672, 
m.on [P 448 C2:P 449C1] 

Harbhajan Das — for Appellants. 

Dewan Mehr Ghand— for Respondents. 

Skemp, J.—In the year 1918 the pre- 
decessors-in-interesb of the present parties 
came to an arrangement governing irriga¬ 
tion at Mauza Kulla, Tahsil Qasur. On 
5fch August 1918 an application under 
S. 68, Northern India Canal and Drainage 
Act, embodying their agreement was made 
to the Executive Engineer, who on 13th 
September 1918 accepted the application. 
In accordance with this, one party had 
water for 11 pahars and 2 gharis, the 
other party for 44 pahars and 6 gharis, 
■these together constituting a whole week 
of 56 pahars. 


This arrangement was carried out for a 
number of years, but in 1931 certain of 
the parties applied for a new warabandi. 
The executive engineer after holding an 
enquiry passed an order on 8th January 
1932 setting aside the former warabandi 
and fixing a new one. Thereupon the 
present plaintiffs, some of the proprietors 
in Mauza Kulla, brought a suit in a civil 
Court for a declaration that the agreement 
of 1918 should be enforced in preference 
to the new one which they sought should 
be declared null and void. The case some¬ 
what unfortunately came before four 
Subordinate Judges. Issues were framed 
and decided but the only one that is now 
of any importance is the 3rd. This was 
originally framed in the following terms: 
“Whether the new arrangement in super- 
session of the old one is a valid and 
enforceable one under the law ? The 
onus was objected to at the time and 
subsequently altered, the new issue run¬ 
ning: “Whether the new arrrangement 
in supersession of the old one is invalid 
and unenforceable under the law ? ^ the 
onus being then placed on the plaintiffs. 

On this issue the Subordinate Judge 
who finally decided the suit found in 
favour of the plaintiffs. He said that the 
old warabandi had been in force for some 
years and that there seemed to be no 
justification for the new one. He quoted 
certain remarks from the file of the Irri¬ 
gation Branch showing that the office did 
not wish to alter the old warabandi. He 
finally said: 

Unless the Irrigation Department gave a find¬ 
ing that the old warabandi was not equitable or 
that circumstances bad arisen which necessitated 
a change, there was no justification to substitute 
a new warabandi for the old one. 

The defendants have appealed. In my 
opinion the learned Subordinate Judge 
who decided the case did not take quite a 
correct view. The order of the executive 
engineer is certainly very brief. The 
operative part simply says: 

Case heard today in the presence of the part¬ 
ners, Zilladar of the circle, Patwari and the pro¬ 
posed warabandi was sanctioned accordingly, 

but this order as stated in the written 
statement was upheld on appeal in the 
Irrigation Branch. In such oiroumstanoas 
there is no doubt that the onus to set 
aside the order of the executive engineer 
lies on the party seeking to do so. This 
has already been held by Tek Chand, J. 
in I R 1932 Lah 672.^ Some difficulty 


1, Ishet V, Jiwan, I R 1932 Lah 672. 
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appears to have been caused to the learned 
Subordinate Judge by a passage in 71 P E 
1888.^ This was a ruling on S. 20 of the 

Act but it contains a passage: 

Section 68 on the other hand deals with dis¬ 
putes between persons already possessing shares in 
a water-course as to their mutual rights and liabi¬ 
lities and all that the Oanal Officer is empowered 
to do is to eSect a temporary settlement of the 
dispute which will hold good until the parties can 
obtain a permanent one from the ordinary Courts. 

The relevant part of S. 68 runs: 

Such order (i. e. of the executive engineer) 
shall be final as to the use or distribution of 
water for any crop sown or growing at the time 
when such order is made, and shall thereafter 
remain in force until set aside by the decree of a 
civil Court. 

It would appear that the use of the 
word ‘ temporary ’ in the passage quoted 
was in opposition to final It is not a 
final order in this sense hut considering 
that it is passed by the officer in the best 
position to know all the circumstances the 
onus is necessarily on those seeking to 
have it set aside in a civil Court. As to 
the actual decision of the Subordinate 
Judge on issue 3, there is no doubt that 
the order was valid and enforceable but 
that it is liable to be set aside on sufficient 
cause being shown. In my opinion suffi¬ 
cient cause has not been shown so far 
upon this record. The real issue was not 
whether the order was valid and enforce¬ 
able but whether it was unjust and 
inequitable or otherwise improper and 
that issue has not been tried. The minds 
of the parties appear to have been 
obscured by technicalities, and it may be 
noted in passing that the defendants even 
denied the existence of the order of 1918 
which, however, was easily proved. The 
real questions in issue are something like 
this: Ought the order of 1932 to be set 
aside and if so, why ? If so, what is the 
proper order? These questions, however, 
are too vague and indefinite to be suitable 
issues for the trial of a suit. They are 
the nearest approach to issues which we 
can get from the material available on 
the record. As it is impossible to come to 
a satisfactory conclusion I am of opinion 
that the case ought to be remanded under 
S. 151, Civil P. C., for a retrial. The Sub¬ 
ordinate Judge is to examine both parties 
with a view in particular to finding out 
the following facts: 1. What was the 
state of affairs before 1918? 2. What 
reasons led to the order of 1918? and 

2. Kadii Baksh v. Bhagat Ram, (1868) 71 F R 

1888. 
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3. What were the reasons for the change 
in 1932? 

For this it will be very desirable to pro¬ 
duce copies from the relevant file of the 
Irrigation Branch. This file was referred 
to by the trial Judge but no copies from it 
were placed on the record. It will be also 
desirable to obtain the evidence of an 
officer of the Irrigation Branch, either the 
executive engineer who passed the order 
in 1932 or some other officer well 
acquainted with the circumstances. The 
judgment and decree of the trial Court are 
set aside and the case is remanded for 
retrial under S. 151, Civil P. C., with 
reference to the foregoing remarks. The 
costs hitherto incurred are to bo costs in 
the case. Parties have been told to appear 
in the Court of Chaudhri Chhaju Earn, 
Subordinate Judge, First Class, Lahore, on 
17th November 1936. 

Tek Chand, J.—I agree. 

k.b./d.s. Case remanded. 
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Tek Chand. J. 

Mt. Baqia Begam — Plaintiff — 

Appellant. 

V. 

Nek Mohammad and others — 

Defendants — Respondents. 

Second Appeal No. 694 of 1936, Decided 
on 26th November 1936. 

(a) Punjab Courts Act (6 of 1918), S. 41 (3) 
^Neither party adducing evidence on point 
of custom—Court relying on presumption — 
No certificate for second appeal is necessary. 

Where neither party to the suit adduces any 
evidence oral or documentary on the issue of cus¬ 
tom, the point involved, and the Court relies only 
on the presumption, no certificate under 8. 41 (3), 
Punjab Courts Act, is needed for second appeal. 

[P 460 0 2] 

(b) Custom (Punjab)—Burden of proof— 
Succession—Party asserting that he is gov¬ 
erned by custom must prove it and what that 
particular custom is. 

Where in regard to succession to certain self- 
acquired property, a party asserts that it is 
governed by custom and not by personal law, ha 
must prove that he is so governed, and further 
what that particular custom is: 41 P R 190$ 
{F B) and AIR 1917 P C181, Rel, on. 

[P450C2; P 451 01] 

Ghulam Basul — for Appellant. 

M, L. Puri — for Respondents. 

Judgment.—This judgment will dispose 
of E. S. A. Nos. 694 and 695 of 1936 and 
C. R. Nos. 420 and 421 of 1936 which 
arise from two connected suits. The pro¬ 
perty involved in one of these suits was 
the self, acquired property of Fateh 
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Mohammad, Kumhar of Kalra, Jhelum 
district. The property in dispute in the 
second suit was the self-acquired property 
of Ghulam Mohammad Kumhar of the 
same place. Fateh Mohammad and Ghu- 
lam Mohammad died sonless and the 
defendants, who are their collaterals, took 
possession of the property left by them. 
The plaintiff in each case is the daughter 
of the last owner, and she brought a suit 
for possession alleging that the deceased 
was governed by Mahomedan law, under 
which the plaintiff was the preferential 
heir and, in any case, even if custom 
applied, the collaterals did not possess a 
superior right of succession to self-acquired 
property against daughters. The trial 
Judge held that the parties were governed 
by custom and not by Mahomedan law, 
and as no evidence had been produced to 
prove a custom different from that pre¬ 
vailing among the agricultural tribes of 
the Province in regard to succession of self- 
acquired property, he decreed both suits. 
The collaterals preferred appeals to the 
Senior Subordinate Judge with special 
appellate powers, who relying upon the 
Answer to Question 58 in Talbot’s General 
Code of Tribal Custom of the Jhelum 
District, dismissed the suits. Shortly 
after the decision of these appeals the 
Senior Subordinate Judge was transferred, 
and his successor was not invested with 
appellate powers. The plaintiffs therefore 
filed applications under S. 41 (3), Punjab 
Courts Act, before the District Judge for 
grant of certificates for preferring second 
appeals in this Court. The ^earned Dis¬ 
trict Judge observed that he “found him¬ 
self in a peculiar and almost embarrassing 
position” as he disagreed entirely with 
the decision of the learned Senior Subordi¬ 
nate Judge, but nonetheless he did not 
think that the appeals were certifiable, as 
to his mind the matter was not open to 
sufficient doubt. He evidently thought 
that the certificate could be granted only, 
if he was doubtful of the correctness of 
the decision, but that if he was certain in 
his mind of its error, it was not compe¬ 
tent to him to grant the certificate. He 
accordingly rejected the applications but 
at the same time, he “advised the plain¬ 
tiffs to approach the High Court in revi¬ 
sion against his order”. The plaintiffs 
have preferred second appeals to this 
Court against the decision of the Senior 
Subordinate Judge in each case and, appa¬ 
rently acting on the ‘advice’ given by the 
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learned District Judge, have also filed 
petitions for revision against his order 
declining to grant the certificates. 

Before me the first contention raised by 
counsel for the plaintiffs is that in these 
cases certificates under S. 41 (3), Punjab 
Courts Act, are not necessary, as neither 
party led any evidence at the trial bear, 
ing upon the question of custom involved 
and that the cases had been decided by 
either Court on presumptions only. He 
points out that the trial Court relied 
solely on the presumption arising from 
the custom prevailing among the agricul¬ 
tural tribes of the province as set out in 
S. 23 of Eattigan’s Digest, and the appel¬ 
late Court relied on that arising from the 
entry in Talbot’s Eiwaj-i-am. He further 
urges that the onus really lay on the 
defendants to prove the particular custom 
by which they were governed in deroga¬ 
tion of their personal law and that 
neither in the jawabidawa, nor in the- 
course of the trial before the Subordinate 
Judge, nor in the arguments before him 
wastheriwajiam of the district referred to 
by the defendants, nor was it mentioned in 
the grounds of appeal filed in the lower 
appellate Court, and that if the Senior 
Subordinate Judge thought it proper to 
rely on it, the oases should have been^ 
remanded to give the plaintiffs an oppor¬ 
tunity to show that the entry was wrong 
and was not in accordance with tho 
actually prevailing rule of succession in 
the tribe. After hearing counsel for the 
respondents I am of opinion that no. certi¬ 
ficate was necessary in these oases, as 
neither party had led any evidence what¬ 
ever, oral or documentary, bearing on the 
point in issue. No copy of the Eiwaj-i-am 
of the village or tribe was exhibited at 
the trial, nor any reference appears to 
have been made to it or to the published 
Riwaj.i-am of the district before the trial 
Court. In the circumstances, the oases 
did not fall within the restrictive provi¬ 
sions of Cl. (3), S. 41, Punjab Courts Act, 
and the appeals, as filed, are competent. 
On the merits, the case is a very simplo 
one. As already stated, the defendants 
set up a custom, in derogation of their 
personal law. The onus therefore lay on 
them initially to prove what that custom 
was. As laid down by their Lordships oi 
the Privy Council in 45 Cal 450,^ approv- 

1. Abdul Hussain Khan v. Bibi Bona Desro, 
A I R 1917 P 0 181=43 I 0 806=45 I A 10 
=12 SLR 104=45 Cal 450 (P 0). 
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ing the following observations of Eobert- 
son, J. in 41 PR 1906 2 at p. 410: 

In all cases under the Act (Punjab Laws Act, 
1872), it lies upon the person asserting that he is 
ruled in regard to a particular matter by custom, 
to prove that he is so governed, and not by 
personal law, and further to prove what the 
particular custom is« There is no presumption 
created by the clause in favour cf custom; on the 
contrary it is only when the custom is established 
that it is to be the rule of decision. 

It was therefore for the defendants to 
prove what the particular custom was, by 
which they were governed in respect of 
succession to self-acquired property. They 
produced no evidence whatever in the 
trial Court. At the time of arguments in 
appeal they relied, for the first time, on 
the entry in the Eiwaj-i-am prepared by 
Mr. Talbot. This Eiwaj-i-am has been held 
to be an imperfectly prepared document 
in numerous judgments of the Chief Court 
and the High Court, and the particular 
entry relied upon, i. e., Answer given to 
Question 58, has been held to be not in 
accord with the prevailing custom : see 
inter alia 10 Lah 249l It must there¬ 
fore be held that the defendants on whom 
the onus lay have failed to prove that 
they have got a preferential right to suc¬ 
ceed to the property in dispute in each 
case. I accept the appeals, set aside the 
judgment of the learned Sonior Subordi¬ 
nate Judge and restore those of the trial 
Court. The appellants will get their 
costs in all Courts. The revisions have 
become infructuous and are dismissed. 

V.B.B./d.S. Appeals accepted, 

2, Muhammad Khan v. Sisbano, (1906) 41 P R 

1906 (P B). 

3. Sultan v. Mt.'Sharfan, AIR 1928 Lah 703= 

111 I C 846=10 Lah 249=30 P L R 668. 
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FULL BENCH 

Young, C. J., Monroe and Din 
Mohammad, JJ. 

Bahadur and others — Appellants. 

V. 

Mt, Nihal Kaur —Respondent. 

Second Appeal No. 326 of 1936, Decided 
on 5th April 1937. 

(a) Cufitom—Evidence of—Custom mutt be 
proved to be in existence as far as living 
testimony can establish it — Recent judicial 
decisions laying down custom contrary to one 
in ancient riwaj*i*ams—Such custom cannot 
be held to be established. 

A custom to be legal must be proved to have 
been in existence for a time preceding the memory 
of man. It not always being possible to obtain 
such proof, the Courts have invariably been will¬ 


ing to presume the existence of a custom for such 
a period provided that evidence is produced which 
proves that a custom has been in existence as fat 
as living testimony can establish it. [P 452 C 1] 

Where therefore recent judicial decisions lay 
down a custom contrary to that as laid down in 
ancient tiwaj-i-ams, such custom cannot be held 
to be established as the commencement of such 
custom is not so old that "the memory of man 
runneth not to the contrary." [P 452 C 1, 2] 

^ (b) Custom (Punjab) — Succession — Jats 
of Sialkot District—Daughters have no right 
to succeed to father’s property in preference 
to collaterals. 

Among Jats of the Sialkot District the imme* 
morial custom is that daughters cannot succeed 
to their father’s self-acquired or other property 
in preference to male collaterals '.AIR 1936 
Lah 403, Rel. on. [P 453 C 2} 

(c) Custom (Punjab) — Custom in one dis* 
trict not in conformity with general custo¬ 
mary law — No presumption arises that its 
force if weakened. 

Where a custom recorded in one district is not 
in conformity with the custom prevailing else¬ 
where i. e., with the general customary law, no 
presumption arises that the force of the custom 
is weakened, one of the essential characteristics 
of custom being that it is local or tribal law as 
distinct from the general law. [P 454 C 1] 

Qabul Chand for M. L, Puri — 

for Appellants. 

Nihal Singh —for Eespondent. 

Judgment.—The question involved in 
this case came before a Division Bench of 
this Court in second appeal. The learned 
Judges differed and as there was a con¬ 
flict of opinion in this Court itself upon 
the point involved, they suggested that 
the case should be put before a Full 
Bench. Mt. Nihal Kaur, the plaintiff in 
the suit, claimed that she was entitled to 
possession of her father’s self-acquired 
property in preference to the defendants 
who are her father’s collaterals; the sole 
question for decision is whether Mt. Nihal 
Kaur has proved a custom among the Jats 
of the Sialkot District that daughters 
succeed to their father’s self-acquired pro¬ 
perty in preference to collaterals. It is 
difficult to see from the papers before us 
whether a custom was pleaded in the 
trial Court. The issues as struck do not 
clearly include an issue with regard to 
custom, but the learned Judge of the trial 
Court held that the daughter was by cus¬ 
tom entitled to succeed. The learned Dis¬ 
trict Judge on appeal gave a certificate as 
follows : 

I do hereby certify that in my opinion the cus¬ 
tom in point is of sufficient importance and such 
substantial doubt regarding its existence has been 
created by the latest authority of the High Court 
as to justify a second appeal under 8. 41 (3), 
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Punjab Courts Act. 1918. to the High Court of 
Judicature at Lahore. 

We mu 9 fc take it therefore that the 

question of custom was pleaded and argued 

in the lower Courts and that therefore 
the sole question is whether such a cus¬ 
tom as alleged has been proved. In this 
view of the matter there does not appear 
to us to be any great difficulty in deciding 
the point. It is first necessary to appre. 
ciate what evidence is necessary in order 
to establish a custom. In this matter it 
is useful to refer to Blaokstone. This 

learned author stated that: 

A custom in order that it may be legal and 
binding, must have been used so long that the 
memory of man runneth not to the contrary; so 
that if any one can show the beginning of it, it 
is no good custom. 

In (1608) Dav. Ir. 28' at pp. 31 and 32 
it is said : 

It is jus non scriptum and made by the people 
in respect of the place where the custom obtains. 
For where the people find any act to be good and 
beneficial and apt and agreeable to their nature 
and disposition, they use and practise it from time 
to time, and it is by frequent iteration and 
multiplication of this act that the custom is made 
and being used from a time to which memory 
runneth not to the contrary obtains the force of 

law. 

Another definition is contained in 
Termes de la Icy : 

Custom may be defined to be a law or right not 
written, which being established by long use and 
consent of ancestors hath been and daily is put 
in practice. 

A custom to be legal must therefore be 
proved to have been in existence for a 
time preceding the memory of man. It 
not always being possible to obtain such 
proof, the Courts have invariably been 
willing to presume the existence of a cus¬ 
tom for such a period provided that evi¬ 
dence is produced which proves that the 
custom has been in existence as far as 
living testimony can establish it. The 
onus in this case, therefore, was on the 
plaintiff to show that among Jats of the 
Sialkot District a custom obtains that 
daughters succeed to their father s self- 
acquired property in preference to colla¬ 
terals and that such a custom has existed 
"so long that the memory of man runneth 
not to the contrary”. In this she has 
clearly and demonstrably failed. The 
plaintiff depended solely upon instances 
relevant under S. 13, Evidence Act, the 
instances being judicial decisions which 
she alleges are in favour of the proposition 
for which she contends. It is noticeable 

1, Tanistry case, (1609) Dav. Ir, 28=80 ER 616. 


however that the attempt to establish the 
commencement of this alleged custom” 
far from being so old that the memory 
of man runneth not to the contrary” can 
be shown to be well within existing human 
memory. As Blaokstone says if any one 
can show the beginning of it, it is no good 
custom”. Two documents have been pro. 
duced and referred to; the first is the 
Customary law or Riwaj-i-am of the 
Sialkot District, 1895. This Riwaj-i-am 
alludes to the previous Riwaj.i-am of 1865, 
which is not before us. The compiler of 
the document of 1895 however records 
that the work of the 1865 record was 
thoroughly and carefully done. The main 
interest of the earlier Riwaj-i-am is 
that (according to the 1895 Riwaj-i-am) 
it states that daughters cannot inherit. 
The record of 1895 clearly shows that it 
had never occurred to any one up to that 
time to suggest that among Jats of the 
Sialkot District a daughter could inherit 
the self-acquired property of her father, 
and apparently the same position existed 
in 1865. Question 47 of the 1895 Custo¬ 
mary Law of the Sialkot District is as 
follows : 

Under what circumBtances can daughters 
inherit (1) the immoveable or ancestral, (2) the 
moveable or acquired property of their father ? 
Are they entitled to inherit to the ezolusion of 
sons, or the widow, or the near male kindred of 
the deceased ? If they are excluded by the neat 
male kindred, is there any fixed limit of relation¬ 
ship within which such near kindred must stand 
towards the deceased in order to exclude bis 
daughters ? 

The answer is clear beyond doubt. It 
is : "If there is any male kindred, a 
daughter cannot inherit property of any 
description”. At this date, according to a 
judicial instance given under Question 47 
it had been suggested that among Hindu 
Varaiches a daughter possibly might be 
preferred to collaterals of the eighth and 
more remote degrees, but that it had been 
held that a daughter who claimed that 
such a custom existed failed to prove it. 
The second document is the Riwaj-i-am of 
1916. It is here noted for the-first time 
that an effort had been made to endeavour 
to establish a custom more in accordance 
with modern thought, namely that daugh¬ 
ters might inherit the self-acquired pro- 
perty of their fathers in preference to the 
male collaterals of the 5th or more remote 
degrees. The custom as laid down by the 
learned compiler of the Customary Law is 
clear and that is that in the inquiries 
conducted by him personally he was 
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considerably impressed by the hold that the 
agnatic theory has upon the mass of the people 
who do not keep stock of judicial decisions. The 
tight of alienation outside the family and the 
succession of married daughters were as a rule 
emphatically denied. It was only among the 
educated classes that any mention was made of 
limits to the rights of male collaterals and they 
generally referred to a Chief Court judgment as 

the ground of their belief.On the other hand 

there is undoubtedly a strong tendency among 
Bonless proprietors towards getting rid of the 
shackles of agnatic claims and it must be remem¬ 
bered that women have not had a chance of 
expressing their views on the subject. 

Question 47 in the Riwaj-i-am of 1916 
is as follows : 

Under what circumstances can daughters inherit 
(1) the immoveable or ancestral, (2) the moveable 
or acquired, property of their father ? Are they 
entitled to inherit to the exclusion of sons, or the 
widow, or the neat male kindred of the deceased ? 
If they are excluded by the near male kindred, is 
there any fixed limit of relationship within which 
such neat kindred must stand towards the 
deceased in order to exclude his daughters ? 

The answer again is clear : 

In the absence of male lineal descendants and 
of widows, unmarried daughters take possession 
of their father’s property till marriage but not 
subsequently. Harried daughters do not inherit 
in the presence of collaterals. This is the general 
rule, but under the infiuence of judicial decision 
some people assert that daughters succeed in 
preference to collaterals of the 5th or more remote 
degrees. Mughals assert that agnates of the 4th 
degree are excluded by daughters. 

This last Riwaj-i-am clearly shows the 
"beginning of the attempt to create a new 
custom". But even here the custom 
alleged is only that of exclusion of the 
collaterals of the 5th or more remote 
degrees. It is not stated in this Riwaj-i- 
am that there was any judicial decision up 
to that date to the effect that among Jats 
of the Sialkot District daughters succeeded 
to their father’s self-acquired property in 
preference to all collaterals. The instances 
given in the Riwaj-i-am as exceptions to 
the custom do not appear to support the 
plaintiff’s present contention. The first 
instance in this case given by the plaintiff 
is a judicial decision in 1922. This deci¬ 
sion however was based on a wrong view 
of the law. The learned Judge in that case 
decided that the Riwaj-i-am possessed very 
little evidential value. The Privy Council 
however in 45 P R 1917^ laid it down 
beyond dispute that the statements con. 
tained in the Riwaj-i-am formed a strong 
piece of evidence in support of custom. 
The first real instance therefore upon 

2. Beg V. Allah Ditta, AIR 1916 P C 129=38 

I C 854=44 Cal 749=44 I A 89=45 P R 1917 

(P C). 
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which the present plaintiff relies is in 
1928, a decision of a Bench of this Court 
Several other decisions after 1928 of this 
High Court were also used by the plaintiff 
as instances to prove a custom. Looking 
at the whole case in the light of what we 
have said above the question whether the 
plaintiff has been able to prove a custom 
or not is devoid of any difficulty. Evidence 
dating only from 1928 cannot prove a 
custom. 

On the other hand, the opposite proposi¬ 
tion appears to bo sound that the Riwaj-i- 
ams of 1865, 1895 and 1916 are strong 
evidence that the custom is to the con¬ 
trary, namely that among Jats of the 
Sialkot District the immemorial custom 
is that daughters cannot succeed to their 
father’s self-acquired or other property in 
preference to male collaterals. This evi¬ 
dence cannot in law be rebutted by the 
modern instances relied upon by the plain¬ 
tiff. We sympathise with the effort made 
by the various tribes and persons con¬ 
cerned to modernise this ancient custom, 
but a custom once established, as this 
custom undoubtedly appears to have been, 
can only at this time be altered by legisla¬ 
tion and not by modern judicial decisions. 
It has been argued by counsel for the 
plaintiff that the onus of proof of custom 
was originally placed on the defendants in 
the trial Court, and that therefore it was 
for the defendants to prove the custom 
relied upon by them. Even if this was so, 
the defendants referred to the Riwaj-i-ams 
and thereafter the onus was upon the 
plaintiff. This onus as pointed out above 
she has failed to discharge after producing 
all the evidence available to her, and after 
having had every opportunity to produce 
evidence. This point was not discussed in 
the judgments by which this case was 
referred to this Full Bench, nor is it men¬ 
tioned in the grounds of appeal. It has 
been argued that the effect of the state¬ 
ments in the Riwaj-i-ams is weakened by 
the fact that women were not in those 
days consulted by the officer compiling the 
Customary law. We do not agree. In 
India, as indeed in all other countries, 
women until recently have had nothing to 
do with the making either of law or 
custom. It is possible that in a few 
hundred years, when our present era may 
have been wholly forgotten, custom may 
be created in favour of the rights of women 
if in the meantime legislation has not 
altered the existing law. 


I 
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Ifc has also been suggested that where a 
custom recorded in one district is not in 
conformity with custom prevailing else¬ 
where which used to be called the general 
Customary law the presumption is 
weakened. This we cannot follow, one 
essential characteristic of a custom being 
that it is local or tribal law as distinct 
from the general law. We approve of the 
opinion expressed in A I R 1936 Lah 403. 
On a careful consideration of the argu- 
ments of counsel, the Eiwaj-i-ams and the 
evidence produced by the plaintiff in this 
case, we are clearly of opinion that the 
plaintiff has failed to prove the custom 
alleged by her. We would therefore 
accept this appeal and dismiss the suit. 
In view of the conflicting decisions of this 
Court previously, parties will bear their 
own costs throughout. It would be of 
great assistance to the people of this 
province and to the Courts if legislation 
were undertaken codifying and, if so 
desired, amending some portions at least 
of the Customary law. 

k.b./a.l. Appeal allowed. 

3. Qulab V. Umar Bibi, AIR 1936 Lah 403= 
164 I C 796=38 P L R 807. 
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Abdul Rashid, J. 

Eadha Lai — Decree-holder — Defen¬ 
dant — Appellant. 

V. 

Fateh Mohammad, Plaintiff and others 
— Judgment-debtors — Defendants 
Respondents. 

First Appeal No. 100 of 1936, Decided 
on 15th July 1936, from order of Senior 
Sub-Judge, Karnal, D/- 18th March 1936. 

(a) Appeftl—Unclassed suit arising out of 
another suit of small cause nature—Unclassed 
suit does not become small cause suit'— 
Appeal against order in such suit is not 
barred. 

Where the suit is an unclassed suit, the 
mere fact that it arises out of a suit of a small 
cause nature does not make such suit a small 
cause suit. Hence an appeal against the order in 
the unclassed suit is not barred. [P 455 0 1] 

(b) Civil P, C. (1908), O, 43, R. 1 (u), 
O. 41, R. 23 —For competency of appeal 
Court must see what lower Court purported 
to do and did—Case remanded under O. 41, 
R. 23 — Order is appealable under O. 43, 
R. 1 (u). 

For the purposes of the competency of an appeal 
the Court has to see what the lower Court pur¬ 


ported to do and actually did and not what the 
lower Court should have done. [P 466 0 1] 
Where the appellate Court remands the case 
under 0. 41, R. 23, Civil P. 0., Its order is 
appellable under 0. 43, R. 1 (u)t AIR 19SB Lah 
376, Foil. [P 466 0 1] 

(c) Civil P. C. (1908), O. 41, R. 23—Plaintiff 

relying on certain document in suit objecting 
to attachment and sale but not proving it in 
trial Court—Trial Court after considering all 
evidence dismissing suit — Appellate Court 
remanding case under 0.41, R. 23, finding 
that trial Court did not consider document— 
Order of remand held illegal, as it was open 
to plaintiff to prove document in trial Court. 

Theplaintifi brought a suit objecting to the 
attachment and sale of certain property olaiming 
it as his own. He relied on certain documentary 
evidence, but was unable to prove it. The trial 
Court after conBideting all the evidence dismissed 
the suit. In appeal it was held that the docu¬ 
ment had not been taken into consideration by 
the trial Court and so the case was remanded 
under 0, 41, R. 23, Civil P. C. for re-decision: 

Held : that it was open to the party who relied 
on the document to prove it in the trial Court. 

As this was not done, the plaintiff was not 
entitled to a fresh trial. The case was not decided 
by the trial Court on a preliminary point. Hence 
the appellate Court had no power to remand the 

case for a fresh decision under 0. 41, R. 23. 

[P 455 0 11 

Qahul Chand — for Appellant. 

Mohsin Shah — for Respondents. 

Judgment. — This appeal arises out of 
an action brought by Fateh Mohammad 
against Radha Lai, Imam Ali and Nawab 
for a declaration to the effect that two 
cows and one calf in the custody of Imam 
Ali, defendant 2, were the property of the 
plaintiff and were not liable to attach¬ 
ment and sale in the execution of the 
decree of Radha Lai against Imam Ali 
and Nawab. The trial Court dismissed 
the plaintiff’s suit on merits after consider, 
ing the entire oral and documentary evi¬ 
dence produced by the parties. Against 
this decision the plaintiff preferred an 
appeal in the Court of the learned Senior 
Subordinate Judge. The learned Judge 
was of the opinion that a material docu¬ 
ment dated 10th January 1931, which 
had been placed on the record by Imam 
Ali, had' not been taken into consideration 
by the trial Court in coming to this deci¬ 
sion. The learned Senior Subordinate 
Judge accepted the plaintiff’s appeal and 
setting aside the decree of the trial Court 
remanded the case under 0. 41, B. 23, 
Civil P. C., for re-deoiaion. Against this 
order of remand Radha Lai, defendant 1, 
has preferred an appeal to this Court. 

The learned counsel for the respondents 
took two preliminary objections: ffrati 
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that the order of the learned Senior Subor¬ 
dinate Judge was not appealable, and 
secondly, that as the appellant had urged 
in this Court that the learned Senior Sub- 
Judge was wrong in remanding the case 
under 0. 41, E. 23, Civil P. C.,no appeal lay 
against the order of the Senior Subordi¬ 
nate Judge under 0. 43, R. 1 (u), Civil 
P. C. In my opinion these preliminary 
objections are not well founded. The pre¬ 
sent suit is an unclassed suit and the mere 
fact that it arises out of a suit which was 
of a small cause nature does not make the 
present suit a small cause suit. The first 
preliminary objection has therefore no 
force. As far as the second preliminary 
objection is concerned, it has been held by 

this Court (vide AIR 1932 Lah 376 ) 
that for the purposes of the competency 
of an appeal the Court has to see what 
the lower Court purported to do and 
actually did and not what the lower 
Court should have done. As the learned 
Senior Subordinate Judge remanded the 
case under 0. 41, R. 23, Civil P. C., his 
order is appealable under 0, 43, R. 1 (u), 
Civil P. C. On the merits the order of 
the learned Senior Subordinate Judge is 
unsustainable. The document dated 10th 
January 1931 has neither been proved 
nor exhibited. It was open to the party 
who relied on this document to prove it in 
the trial Court. As this was not done by 
or on behalf of the plaintiff, he is not 
entitled to a fresh trial. The case was 
not decided on a preliminary point by the 
trial Court and the learned Senior Sub¬ 
ordinate Judge had no power 'to remand 
the case for a fresh decision under 0. 41, 
R. 23, Civil P. 0. For the reasons given 
above I accept this appeal, set aside the 
order of the learned Senior Subordinate 
Judge, dated 18th March 1936, and send 
the case to him with directions that he 
shall decide the appeal preferred to him 
on the merits in accordance with law. 
The court-fee levied on the memorandum 
of appeal in this Court shall be refunded 
and the other costs will abide the result. 
The parties have been directed to appear 
in the Court of the Senior Subordinate 
Judge on 17th August 1936. 

v,B.B./a.L. Appeal accepted* 

1, Gopal Das v. Isbar Bas, AIR 1932 Lah 376 
=137 I 0 258=33 P L R 496. 
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Tek Chand and Skemp, JJ. 

Diwan Ghand Nixynal SinQh and 

anoiJw — Defendants Appellants. 

V. 

Bhagtvan Ghand* Plaintiff and others, 

Defendants—Respondents. 

First Appeal No. 1303 of 1935, Decided 
on 6th October 1936, from decree of Sub- 
Judge, 1st Class, Lahore, D/- 29bh March 
1935. 

(a) Civil P. C. (1908), O. 22, R. 2-Dcfen- 
dant 1 dead *— Application to bring^ legal 
representatives of deceased filed after limita¬ 
tion — Suit held abated as it did not fall 
under O. 22, R. 2 and it could not proceed 
against defendant 2 alone —Deceased defen¬ 
dant residing at no fixed residence—Suffi¬ 
cient cause for delay — Application is 
application to set aside abatement and 
abatement should be set aside, 

In a auib to recover certain amount, one of the 
two defendants died and the application by the 
plaintifi to bring his legal representatives on 
record was filed after the statutory period. The 
deceased defendant had no fixed residence and the 
plaintiff did not know of his death immediately. 
There was sufficient cause for the delay in making 
the application : 

Held : that 0. 22, R. 2, Civil P. C. had no 
application, as the suit against the survivor 
defendant alone could not proceed, and under 
that rule proceedings abated. But the applica¬ 
tion to bring the legal representatives on record 
could be regarded as an application to set aside 
the abatement and as there was sufficient causa 
for the delay, plaintiff not beiog guilty of laches 
the abatement should be set aside : A I R 1919 
Lah 319; AIR 1928 Lah 7i6 and A I R 1924 
Lah 429, Bel. on, [P 456 C 2 ; P 457 C 1] 

(b) Appeal — Practice — Finding of fact — 
Plaintiff challenging finding of trial Court- 
No production of best available evidence— 
Plaintiff not going in witness box nor calling 
material witness—Finding of trial Court held 
could not be interfered with. 

Where in appeal the plaintiff challenged the 
finding of fact of the trial Court, but abstained 
from producing the best available evidence to 
prove his case nor did he go into the witness box 
or call a material witness : 

Held : that the appellate Court could not differ 
from the finding of the trial Court. [P 457 C 2] 

(c) Interest — Partnership financed by 
plaintiff — Defendant-partner undertak¬ 
ing to plaintiff to repay advance soon~No 
payment for many years—Plaintiff is entitled 
to interest on amount outstanding. 

A partnership business financed by the plaintiff 
fell through. The defendant, the partner, under¬ 
took to repay soon afterwards the sum advanced 
by the plaintiff lor business. This promise was 
frequently repeated, but the amount was not paid 
for many years. In a suit on the advance the 
plaintiff claimed interest also on the advance : 

Held : that it could not be in the minds of the 
partners that the defendant alone should use the 
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large sum of money for many years without pay* 
ing interest and the plalntiS was therefore 
entitled to interest on the amount advanced by 
way of damages '.AIR 1928 All 500, ReU on, 

[P 467 0 2] 

E. L. Anand I — for Appellants. 

J. N. Talwar, Brijnandan Singh and 
Balicant Bai — for Respondent 
(Plaintiff). 

Skemp, J.—The plaintiff, Lala Bhag. 
wan Chand, lodged a suit in Lahore on 
30th May 1933, alleging that on 12th June 
1929, he had entered into an agreement 
with Rai Bahadur Diwan Chand and Mr. 
A. R. Diwan for the purpose of carrying 
on business, to be financed by the plaintiff. 
On the same date under the terms of the 
agreement he had advanced Rs. 5,000 to 
these two gentlemen, but on 26th July 
1929 the partnership had been dissolved 
and the Rai Bahadur and Mr. Diwan 
undertook to return the Rs. 5,000 to the 
plaintiff shortly. They had failed to do 
so and the plaintiff had only received a 
sum of Rs. 1,000 on 30th May 1930. 
Accordingly he sued for the balance of 
Rs. 4,000 together with interest at 12 per 
cent, per annum, a total of Rs. 6,030. 
Rai Bahadur Diwan Chand never appear¬ 
ed and after many efforts the trial Court 
had him served by substituted service and 
proceeded ex parte against him on 31st 
May 1934, Before being served it was 
reported that Mr. A. R. Diwan was dead 
and his sons Nirmal Singh and Tirlok 
Singh were brought on the record in his 
stead. They took all possible objec¬ 
tions and the trial Court framed 13 issues 
on which it held on preliminary issues 
that the Court had jurisdiction to try the 
suit, that the legal representatives of Mr. 
Diwan were not brought on the record 
within the prescribed time but that the 
suit did not abate. The trial Court fur¬ 
ther held that the suit was entertain, 
able in its then form and that it was 
within time, that the deed of partnership 
dated 12th June 1929 was inadmissible in 
evidence as it was unstamped but that 
this was of no moment because the plain, 
tiff could rely on the document Ex. P/8, 
which dissolved the partnership. The 
trial Court further held that the suit 
could proceed against Nirmal Singh and 
Tirlok Singh, that the advance of Rupees 
6,000 was actually made to Rai Bahadur 
Diwan Chand and Mr. Diwan for partner¬ 
ship business, that a written undertaking 
was made to repay the sum and that the 
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plaintiff was entitled to interest by way of 
damages at the Court rate. On these 
findings it granted a decree to the plain¬ 
tiff for Rs. 5,015 together with costs. The 
decree against Nirmal Singh and Tirlok 
Singh was to the extent of the estate of 
the deceased Mr. A. R. Diwan which came 
into their hands. The two contesting 
defendants have appealed against thie 
decree. 

Their learned counsel Mr. Ram Lai 
Anand gave up several points decided 
against the appellants before the argu¬ 
ments began and abandoned others in thC’ 
course of arguments. He wished to takethe- 
point of jurisdiction, but S. 21, Civil P. C., is 
conclusive against him and he admitted- 
that no injustice was caused by the trial in 
Lahore. Finally three points were argued 
namely, (l) that the suit abated, (2) that 
the suit could not proceed against Nirmal 
Singh and Tirlok Singh because they had 
inherited no property from their father ; 
(3) that interest should not have been 
allowed. As to abatement, the trial 
Court held that the application to bring 
the sons of Mr. Diwan on the record was- 
not within time but that the case was 
covered by 0. 22, R. 2, Civil P. C., because 
the cause of action survived against Rai 
Bahadur Diwan Chand who was jointly 
and severally liable together with Mr. 
Diwan. On studying the point we find 
that 0. 22, B. 2, has no application. The 
relevant part lays down that where there 
are more defendants than one, and any of 
them dies, ^nd where the right to sue sur. 
vives against the surviving defendant or 
defendants alone, the Court shall cause 
an entry to that effect to be made on 
the record, and the suit shall proceed 
against the survivors. The important 
point for our purposes is that the suit 
shall proceed against the surviving defen. 
dant alone; in this case against Bai Baha. 
dur Diwan Chand alone. If the argument 
of the respondent’s counsel were sound 
the case could not have proceeded against 
the sons of Mr. Diwan. 

Respondent's counsel also urged that 
the suit ought not to have abated or that 
if it abated the Court had set aside the 
abatement. The facts are as follows : 
Mr. Diwan belonged to a village in the 
Sialkot District. One of his relatione 
Sardar Makhan Singh, an Honorary 
Magistrate, said that he lived at different 
places such as Calcutta, Jhansi and Delhi. 
The correspondence in respect of the 
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return of Es. 5,000 was all carried on 
from Jhansi and it would appear that the 
partnership business operated in the Cen¬ 
tral Provinces. He actually died at Shah- 
dara, Delhi, on 24th September 1933. The 
fact of his death was first brought to light 
by the report of the postal peon on the 
registered envelope enclosing summonses 
sent by the Court. This report is dated 
20th November 1933, and simply says : 
“The addressee is dead”. This was brought 
to the knowledge of the plaintiff at the 
next hearing, 6th December 1933. On 
that date the plaintiff himself was not 
present and on the following date, 3rd 
January 1934, the plaintiff’s counsel 
prayed for time to ascertain whether Mr. 
Diwan was really dead. On 10th January 
1934 the Court gave an order apparently 
allowing a month’s time to file an appli¬ 
cation to bring on the record the legal 
representatives. An application was 
actually made on 9th February 1934. In 
these circumstances it appears to us that 
the application to bring on the record the 
sons of Mr. Diwan should be regarded as 
an application to set aside the abatementi 
a course followed in 49 I C 501^ and AIR 
1928 Lah 746.^ The leading case is 5 
Lah 70,^ in which a Division Bench 
allowed the applicant to bring a legal 
representative of the deceased on the 
record nine months after his death where 
the defendant had no fixed residence and 
the applicant did not know of his death. 
In the present circumstances we think 
that the plaintiff was guilty of no laches 
and that there was sufficient cause for the 
delay in making the application and that 
the abatement should be set aside. 

As to the next point, it is clear from 
the will of Mr. A. E. Diwan’s father, Maya 
Das that there was an ancestral house 
left by Maya Das. This would be a nuc¬ 
leus of any further property acquired and 
it is irrelevant whether Nirmal Singh and 
Tirlok Singh actually obtained any pro. 
perty from their father ; that point can bo 
settled in execution. In this connexion 
another question is raised. The plaintiff 
made an application that Mr. A. B. Diwan 
had left another son in Delhi, named 
Shanti Kumar, and stated that he believed 

1. Arur Sisgh v. Todarmal, AIK 1919 Lah 319 

=49 I C 501. 

2. Kirpa Earn v. Bhagat Chand, AIK 1928 

Lah 746=112 10 5. 

3. Jowala Ham v. Hari Eishen Singh, AIR 

1924 Lah 429=80 IG 690=5 Lah 70. 


this son was illegitimate. The defendants 
admitted that Shanti Kumar was their 
father’s son but denied that he was illegiti¬ 
mate. The Court held that Shanti Kumar 
was illegitimate and his name was struck 
off the record. The grounds of appeal 
state that Shanti Kumar is legitimate but 
we cannot differ from the finding of the 
trial Court because although the appel¬ 
lants produced some evidence they have 
abstained from producing the best evi¬ 
dence available. They did not go into the 
witness-box themselves and they did not 
call Mt. Koshalia Devi, mother of Shanti 
Kumar. Hence we hold for purposes of 
this case that Shanti Kumar is not shown 
to be legitimate. 

Finally Mr. Ram Lai Anand quoted a 
number of oases in which interest by way 
of damages had been refused and he argued 
that it could not be allowed in this case. 
Mr. J. N. Talwar for the respondent also 
quoted a large number of rulings. He 
admitted that there was no contract to 
pay interest and that the terms of the 
Interest Act did not apply, but he urged 
strongly that in the present circumstances 
interest ought to be allowed on equitable 
grounds. A sum of Rs. 5,000 was ad¬ 
vanced by one business man to two others 
for partnership purposes on 12th June 
1929. The partnership fell through a few 
weeks later on 26th July 1929, On the 
latter date the recipients promised to 
repay the money shortly, a promise which 
they frequently repeated, but only Rupees 
1,000 was sent. It could hot bo in the 
minds of these business men that two of 
them should use a large sum of money for 
many years without paying interest. It 
is unnecessary to review all the rulings 
cited, but one'particularly strong case 50 
All 818,* may be referred to, in which a 
Division Bench of the Allahabad High 
Court allowed to the rightful claimant in¬ 
terest on compensation under the Land 
Acquisition Act which had been paid in 
error to a person not entitled to it. 

For these reasons we think that the 
decree of the lower Court is correct and 
we reject the appeal with costs. Before 
concluding, it is necessary to say a word 
about the way in which the lower Court 
treated the documents on the record. The 
provisions of 0,13, R. 4, Civil P. G. were 
entirely ignored. The documents on the 

4. Anrudh Eumar v. Lachhmi Ohand, AIK 
1928 All 500=115 10 114=26 A L J 753=50 
All 818. 
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record were marked as exhibits, but not 
even initialled by the Judge or by any one 
else. This applies equally to Ex. P/9 (the 
deed o£ partnership) which the lower 
Court held to he inadmissible as un¬ 
stamped, and which ought to have been 
but was not returned and to other docu¬ 
ments on the record which the respon¬ 
dent’s counsel has shown to us were duly 
proved by evidence. A good deal of 
unnecessary trouble was caused by this 
neglect of the law and the attention of the 
learned Subordinate Judge is invited to the 
provisions of this order. 

Tek Chand, J.—I agree. 

v.b.b./a,l. Appeal dismissed. 
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Abdul Rashid, J. 

EJnishi Muhammad — Accused — 

Petitioner. 

V. 

Chaudhri Abdulla Khan — Opposite 

Party. 

Criminal Revn. Petn. No. 1331 of 1936, 
Decided on 17th December 1936, from 
order of Addl. Sees. Judge, Lahore, 
D/- 28th August 1936. 

Criminal P. C. (1898), S. 257—Cost of wit¬ 
nesses — In warrant cases cost of^ causing 
attendance of defence witnesses is to be 
borne by Crown — Departure from this rule 
is not permissible without assigning adequate 

reasons. 

Id warrant cases the cost of causing the atten¬ 
dance of defence witnesses is to be borne by the 
Crown, and without assigning adequate reasons a 
departure from this rule is not permissible. 
Where the Magistrate orders the accused to 
deposit the process fee and diet_ money of all 
defence witnesses without assigning any reasons 
such order is not proper : 108 IC 907 i A I R 
1929 Lah 23 ; AIR 1932 Lah 481 and A I R 1936 
Lah 919, Rel. on. [P 468 C 2] 

Earn Lai Anand I — for Petitioner. 

Bashir Ahmad — for Opposite Party. 

Order. —The petitioner Khushi Muham¬ 
mad is being proceeded against under 
S. 500, L P. 0. Charges have been framed 
against him. The petitioner presented an 
application in the trial Court for the sum¬ 
moning of 22 persons as defence witnesses. 
The trial Court passed the following order 
on the application : 

The witnesses be summoned on receipt of pro¬ 
cess fee and diet money, otherwise not. But wit¬ 
nesses 21 and 22 are not to be summoned. 


Against this order a petition for revi. 
sion was presented in the Court of the 
Additional Sessions Judge, Lahore. The 
learned Additional Sessions Judge dis- 
missed this petition on the ground that 
the order of which revision is sought is 
an interlocutory order and no revision lies 
from such orders. The petitioner has, 
therefore, preferred a petition for revision 
to this Court. The offence under S. 500 

I. P. C., is no doubt non-oognizable, but 
the case is a warrant case. It has been 
held by this Court that in warrant oases 
the usual rule is that the cost of causing 
the attendance of the witnesses of an 
accused person is to be borne by the 
Crown, and without assigning adequate 
reasons a departure from this rule is not 
permissible. Reference may be made in 
this connexion to 108 I 0 907.^ A 
similar observation was made in 117 10 
667.^ Two other rulings of this Court, in 
33 P L R 811^ and A I R 1936 Lah 919,* 
also lay down that as a rule in warrant 
oases the cost of causing the attendance of 
the witnesses of an accused person should 
usually be borne by Government. The 
above mentioned four rulings were given 
by four different Judges of this Court. 

The order of the learned Magistrate, 
dated 14th August 1936, does not assign 
any reasons why the accused should be 
required to deposit the process fee and 
diet money of all the defence witnesses. 
This order cannot be upheld. I, there¬ 
fore, order that the witnesses for the 
defence, except witnesses Nos. 21 and 22, 
be summoned at Government expense. As 
far as witnesses 21 and 22 are concerned, 
it would be open to the Court to refuse 
to summon them if it is of opinion that 
their evidence is not necessary for the 
purposes of the case and that they are 
being summoned for the purposes of vexa. 
tion and delay. This question will be 
considered by the trial Court. For the 
reasons given above, I accept this petition 
for revision to the extent indicated above. 
This order should be forwarded to the 
trial Magistrate today, if possible, as the 

1. Habib v. Mehdi Hussain, (1928) 108 I 0 907= 
29 Gr L J 459. 

2. Bayed Habib v. Emperor, AIR 1929 Lah 23 
=117 10 667=30 CrLJ814. 

3. Bam Narain v. Emperor, AIR 1932 Lab 
481=1932 Or 0 619=139 I 0 503=33 Or L J 
761=33 P L R 811, 

4. Parshotam Das v« Emperor, AIR 1936 Lah 

919 = 1936 Cr 0 1007 = 166 I C 123 = 88 
P L R 1165. 



Lahore 459 


1937 Mohammad Ali v. Anayat Bibi (Bhide, J.) 


case is fixed for the announcement of 
judgment on the 21st instant. 
w.d./a.l. Order accordingly* 
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Coldstream and Bhide, JJ. 

Mohammad Ali and others — 

Plaintiffs—Appellants. 

V. 

Mt, Anayat Bihi and others — 

Defendants—Respondents. 

Second Appeal No. 2096 of 1935, Deci¬ 
ded on 7th December 1936, from Addl. 
Diat. Judge, Lahore, D/- 9th May 1935. 

(a) Custom (Punjab) — Riwaj-i-am—Value 
of—English version is abstract of vernacular 
version at times duly corrected by Settle* 
ment Officer—Question of preference bet¬ 
ween English and vernacular version depends 
on facts of each case. 

Th 0 Riwaj-i*am is usually prepared in verna¬ 
cular in the first instance and the English 
version is generally abstract of the same; but the 
vernacular version is checked by the Settlenaent 
Officer when preparing the English abstract and 
he may at times find it necessary to alter the 
statement of custom in the vernacular Biwaj-i- 
am if he finds it to be incorrect. The question 
whether the vernacular or the English version 
should be preferred must, therefore, depend upon 
the circumstances of each case: AIR 1927 Lah 
2il\ AIR 1936 Lah 802 and A I R 1936 Lah 
60^ and AIR 193i Lah 432, Dieting, 

[P 460 0 1] 

(b) Custom (Punjab)—Riwaj-i-am—Verna- 
cular and English versions of custom—To 
determine which version is correct it is use¬ 
ful to refer to earlier Riwaj-i-am—Riwaj-i- 
ams of years 1868 and 1894 of Lahore District 
excluding collaterals of fifth degree in pre¬ 
ference to daughters in matter of succession 
among Rajputs—Correctness of statement of 
custom in riwaj-i-am of 1916 doubtful— 
Burden to prove custom different from that 
established by Riwaj*i*ams of 1868 and 1894 
is on one who alleges it. 

In order to determine whether the vernacular 
or the English version contains a correct state¬ 
ment of custom it is useful to refer to the com¬ 
pilations of Biwa]'-i*am prepared at the previous 
Settlements of the district. [P 460 0 2] 

The Biwaj-i-ams of the years 1868 and 1894 
contained statement of a custom whereby in 
matter of succession among the Bajputs of Lahore 
District the daughters excluded ool^terals of the 
fifth degree. The oorreotness of the statement of 
custom in the Biwaj-i-am of 1916 was doubtful: 

Held : the burden of proving a custom different 
from that stated in the Blwaj-i-am of the years 
1868 and 1894 was on the person alleging it: 
AIR 1936 Lah 68, Rel, on, [P 461 0 2] 

Sheikh Abdul Aziz — for Appellants. 

Mohammad Hussain — 

for Respondents. 


Bhide, J.—The parties to this case are 
Rajputs of the village Nat in the Lahore 
District. The plaintiffs who are collate¬ 
rals of one Mohammad Khan in the fifth 
degree, sued for possession of the property 
left by him on the allegation that the pro¬ 
perty was ancestral and they were enti¬ 
tled to succeed to it according to custom 
in preference to his daughter Mt. Inayat 
Bibi. The Courts below have dismissed 
the suit and from this decision plaintiffs 
have appealed on the basis of a certificate 
on the point of custom granted by the 
learned Additional District Judge. 

The first point urged in appeal was that 
the Courts below have erred in placing 
the burden of proof as regards the alleged 
custom on the plaintiffs. It appears that 
there was a conflict between the entries 
as regards the custom in the vernacular 
Riwaj-i-am and the Customary law of the 
district in English prepared in 1916 at 
the last Settlement of the Lahore District 
by Mr. Bolster. According to the verna¬ 
cular Riwaj-i-am the daughter excluded 
collaterals of a remoter degree than the 
fifth while according to the Customary 
Law of the district in English 'Rajputs of 
villages Begpura, Sands Khai and Naul 
Hithar stated that daughters excluded 
agnates of the fifth and remoter degree.' 
In other words, according to the verna¬ 
cular Riwaj-i-am collaterals of the fifth 
degree were entitled to succeed in prefer¬ 
ence to a daughter but not according to 
its English version. There was no men¬ 
tion of the village Nat in the latter but 
the learned Judge of the appellate Court 
relying on 10 Lah 422^ held that the 
entry was illustrative and not exhaustive 
and that there was a presumption that 
the rule stated above applied to the par¬ 
ties. This point was not disputed before 
us. The learned counsel for the plaintiff, 
appellants has urged that the onus of 
proof should have been placed on the 
defendant in view of the entries in the 
vernacular Riwaj-i-am of which the Cus¬ 
tomary law of the district in English 
purported to be an abstract. In support 
of this contention he cited five Division 
Bench decisions of this Court reported in 
8 Lah 281.^ AIR 1933 Lah 640.^ AIR 

1. lundi V. Ohiragh Dia, A 1 B 1928 Lah 870= 

112 I 0 840=10 Lah 422=30 P L B 682. 

2. Labh Bingb v. Mt. Mango, AIR 1927 Lah 

241=100 IC 924=8 Lah 281=29 P L B 686. 

3. Ghulam Muhammad v. Mt. Zainab Bibi, 

AIR 1933 Lah 640=145 10 231=34 P L R 

891=14 Lah 661. 
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1936 Lah 594,^ AIR 1936 Lah 802® and 
AIR 1936 Lah 804,® in which it was 
urged the vernacular Rawaj-i-am was 
preferred to the English version in similar 
circumstances. The only ruling to the 
contrary cited on behalf of the respondent 
was a Single Bench decision reported as 
AIR 1934 Lah 432/ In the latter case, 
however, the English version was pre- 
ferred merely on the ground that it was 
published later. 

The authorities cited by the learned 
counsel for the appellant do not appear to 
be of any assistance. Three of the oases 
cited, viz. 8 Lah 281,^ AIR 1936 Lah 
802® and A I R 1936 Lah 804,® related to 
the Customary law of the Amritsar Dis¬ 
trict and the point for decision therein 
was the weight to be attached to the opi¬ 
nion of the author given in a footnote 
underneath the answer to Question 61 in 
the compilation. AIR 1933 Lah 640® 
and AIR 1936 Lah 594* relate to the 
Lahore District but the tribe concerned 
and the point at issue in those cases were 
different. AIR 1934 Lah 432^ which 
was relied on by the respondent also 
relates to a different tribe. The English 
version was preferred to the vernacular 
Riwaj-i-am in that case on the ground 
that the former was the final draft. The 
ruling, however, discussed the previous 
Riwaj-i.ams and gave other reasons for 
accepting the custom as stated in the 
English version. I do not think the rul¬ 
ings cited above can be considered to lay 
down any general rule as to whether the 
vernacular or the English version is to be 
preferred. It is true that the Riwaj-i-am 
lis usually prepared in vernacular in the 
jfirst instance and the English version is 
generally an abstract of the same; but 
the vernacular version is checked by the 
[Settlement Officer when preparing the 
English abstract and he may at times find 
it necessary to alter the statement of cus¬ 
tom in the vernacular Riwaj-i-am if he 
finds it to be incorrect. The question 
whether the vernacular or the English 
version should be preferred must, there¬ 
fore, depend upon the circumstances of 
each case. 

4. Mt. Ghiragh Bibi v. Umar Din, AIR 1936 

Lah 594=165 I 0 663. 

5. Jawala Singh v. Mt. Santi, AIR 1986 Lah 

802=167 I C 314. 

6. Kartar Singh v. Mt. Banto, AIR 1936 Lah 

804=17 Lah 296=38 P L R 300. 

7. Aishan Bibi v. Allah Ditta, AIR 1934 Lah 

432=165 I C 861. 
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In the present instance there is, I think, 
no doubt that there is a oonfiiot between 
the vernacular and the English versions 
of the Customary law of the Lahore 
District prepared at the last Settlement 
so far as the custom in dispute is con. 
oerned. The author of the English ver, 
sion has clearly stated in para. 8 of his 
introduction that the English version was 
a * brief abstract of the vernacular com. 
pilation’. It is also stated in the intro¬ 
duction that he had scrutinized the 
vernacular version and passed it; yet so 
far as the answer to question 61 of the 
subject of the rights of daughters is con¬ 
cerned, no reasons are given for altering 
the statement of custom as given in the 
vernacular Riwaj-i-am. It is, therefore, 
difficult to say whether the change was 
intentional. In order to determine whether 
the vernacular or the English version 
contains a correct statement of custom it 
will be usuful to refer to the compilations 
of Customary law prepared at the pre¬ 
vious Settlements of the district. As 
pointed out in A I R 1936 Lah 68® the 
earliest Riwaj-i-am generally serves as a 
useful check on subsequent Riwaj-i-ama 
and may be considered as the most impor. 
taut document in which custom was 
recorded. For the earliest Riwaj-i-am 
was prepared at a time when the villagers 
were less sophisticated and less likely to 
be influenced by interested motives in 
giving their replies to the enquiries as 
regards customs governing them. 

In the present instance it appears that 
the earliests compilation of custom in this 
district of which evidence has been pro¬ 
duced was that of the year 1867. The 
defendants have produced a copy of 
question 151 and the answer thereto 
which relates to the rights of daughters 
(see Ex. D-8). It appears from this answer 
that in the event of a contest of the rights 
of daughters by collaterals, only collaterals 
up to the fourth degree were to be taken 
into consideration. (Chahar pusht tak 
jaddi samjhe janven). The learned 
Counsel for the appellants urged that this 
question merely related to the rights of 
collaterals to contest alienations. But the 
wording used appears to be general and 
the question was apparently taken to 
cover the right of succession also in 

8. Kesar Singh v. Achbar Singh, A I R1936 Lah 
68=161 IC 692=17 Lah 101=38 PLR 
502. 
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126 P E 1890.® This view also receives 

support; from the answer to Question 1 
relating to the rights of daughters at 
p. 10 of the Customary law of the 
Lahore District prepared at the next 
Settlement and published in 1894. The 

question and answer are as follows : 

Question 1 .—What are the rights of daughters 
to inherit their father’s property or of sisters to 
inherit their brother’s property in the absence of 
male lineal descendants and widows ? 

Answer .—Among Jats the daughter or sister 
has no rights of inheritance. Rajputs, Dogars 
and Arains say that a daughter or sister succeeds 
to the property if there is no male collateral 
nearer related than in the fifth generation. 

The interpretation to be placed on the 
expression ‘nearer related than in the 
fifth generation’ is not perhaps free from 
difficulty. The answer to question 2 in 
the Customary law of the Lahore District 
prepared in 1892 is inconsistent and 
throws little light on the subject. The 
mode of reckoning generations usually 
adopted in such cases is explained by 
Plowden, J. in 126 P E 1890,® and accord¬ 
ing to the usually accepted method the 
above expression would mean that colla- 
terals in the fifth generation (i. e., those 
descended from a common ancestor who is 
in the fifth generation upwards counting 
from and including the deceased person 
whose property is in dispute) are excluded 
by daughters in the matter of succession 
to property. In the preface the author 
of the Customary law of the Lahore Dis- 
triot* published in 1894 remarks that 
other tribes allow sisters and daughters to 
inherit if there are no male collaterals 
nearer than 6th degree. The expression 
'other tribes’ would seem to include 
Eajputs,' but it does not appear on what 
material this general remark was based, 
and it cannot be given more weight than 
the specific answer to question 1 referred 
to above. 

Coming now to the last Settlement, Mr. 
Bolster, the author of the Customary Law 
published in 1916, remarks in his intro¬ 
duction as follows : 

In 1856 daughters were absolutely ezcluded 
from inheritance by collaterals ; 12 years later 
in the 1868 Settlement there appears among the 
Arains of the Lahore and Kasui TahsUs and the 
Awans and Rajputs of the Lahore Tahsil a 
relaxation in their favour allowing parents to 
make them gifts of small areas; finally in the 
1892 Settlement and now among Rajputs, Dogars 
and Arains daughters are held entitled to exclude 
collaterals five degrees remote, while in the 
neighbourhood of Lahore, where disturbing 

9. Ladhu v. Mt. Daulati, (1890) 126 P R 1890. 


causes naturally^ have largest play and customs 
change much more rapidly than among the 
Arains of the Sutlej Bank, Arain daughters 
exclude their cousins in the first degree. 

Similar remarks occur in the vernacular 
riwaj-i-am prepared at the same Settle¬ 
ment showing that there was a gradual 
relaxation of custom in favour of daughters 
owing to the growth of the individualistic 
notion of property. If then collaterals of 
the fifth degree were excluded by daugh¬ 
ters in the matter of succession irt’1868 
and 1892, as found above, it is very un¬ 
likely that they could have been found to 
exclude daughters in the year 1916. If 
any such change had taken place the fact 
would surely have been specifically noted 
and one would have expected to find 
numerous instances in support of it in the 
appendix to the Customary law prepared 
in 1916, where instances in support of 
the answers given in the body of the book 
are collected. But no such clear instance 
of preference given to collaterals is to be 
found in the instances relating to succes¬ 
sion of daughters amongst Eajputs ; vide 
p. 26 of the appendix. It does not 
appear from the remarks column of this 
appendix in what degree the collaterals 
were related. In one instance no colla¬ 
teral existed ; in another the collateral 
was the husband of the daughter and in 
a third instance the collaterals, for some 
reason or other, did not contest the suc¬ 
cession. There is, therefore, nothing in 
the instances cited to show that there 
was any evidence of a change in custom 
as regards the degree of the collaterals 
who were excluded by daughters in the 
matter of succession. In view of the 
above facts it seems to me that the cor-! 
rectness of the statement of custom in the* 
vernacular Eiwaj-j-am prepared at the! 
last Settlement of the Lahore District isi 
open to doubt. I would, therefore, raise! 
no presumption in favour of the plaintiffs 
on the basis of the vernacular Eiwaj-i-am 
of 1916. 

Treating the question as an open one,, 
the burden of proof lay on the plaintiffs 
to prove the custom alleged by them. We 
have, therefore, to sea how far they have! 
discharged the onus which lay upon them.I 
Both parties have produced oral as well 
as documentary evidence. I do not attach 
importance to the oral evidence in so far 
as it is unsupported by documentary 
evidence in the shape of orders on muta¬ 
tions by Revenue Officers, or judgments 
by Courts, where such evidence could 
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have been produced. The oral statements 
of witnesses are moreover mostly vague as 
regards the degree of relationship of the 
collaterals concerned and it seems very 
unsafe to base any conclusion on such 

statements. 

Coming to the documentary evidence, 
the instances relied on by the parties will 
be found exhibited in two charts A and B 
attached to the judgment of the trial 
Courfc, The learned counsel for the 
plaintiffs has relied before us on instances 
Nos. 3, 5, 7 and 9 in chart A and also the 
instance in Ex. D/2. In instance No. 3, 
however, the mutation was effected at 
first in favour of the daughter as the con¬ 
testing collaterals were apparently of the 
8th degree and were clearly excluded 
according to the Riwaj.i-am which was 
referred to by the Revenue Officer in his 
order {vide Ex. P/4), This order is said 
to have been reversed on appeal, but no 
copy of the appellate order is produced 
and it is not known on what grounds it 
was based. Possibly it may have been 
based on a compromise; for even accord¬ 
ing to the vernacular Riwaj-i-am of 1916, 
on which the plaintiffs mainly rely, colla¬ 
terals of the 8th degree have no right to 
succeed in preference to daughters. The 
same remark would apply to instance 
No. 7 where the collaterals were of the 
7th degree. Further, in the case of this 
instance the mutation order does not 
show whether any daughter was in exis- 
tence at all {see Ex. P/6). Reliance is 
placed in this respect chiefly on the state¬ 
ment of Mohammad Ali (P. W. 16), but 
his evidence is far from convincing. The 
mutation (Ex. P/6) shows that the pro¬ 
perty was mutated in favour of Muham. 
mad Ali and Shah Muhammad in equal 
shares, while Muhammad Ali states that 
it was mutated in the names of Shah 
Muhammad and Sher. Instances Nos. 7 
and 9 related to collaterals of the 5th 
degree. But the former was a case of 
sisters. It appears from Ex. P/9 which 
relates to this instance, that the claims 
of the sisters were rejected merely on the 
ground that the Customary law prepared 
in 1916 did not show that sisters could 
succeed in preference to collaterals. In 
answer to question 71 in this book it is, 
however, stated that sisters stand on the 
same footing as daughters. This answer 
was apparently overlooked by the Reve¬ 
nue Officer who sanctioned the mutation in 
Ex. P/9. Ex. P/ll which relates to the next 


instance (instance No. 9) shows that only 
one Choghatta contested the claim of the 
reversioners on the basis of a will but he 
was unable to produce any will and his 
claim was, therefore, rejected. It was 
stated in the mutation order that the 
daughters were in possession of the move- 
able property of the deceased and that 
they were not entitled to culturable land. 
But the daughters did not apparently 
appear and no inquiry was made into 
their rights. 

The last instance relied on by the 
counsel for the appellants was that in 
Ex. D/2. But here, too, the contesting 
collaterals were of the 8th and 9th degrees 
and the Tehsildar, before whom the muta¬ 
tion came up at first, ordered the land to 
be mutated in favour of the daughter. On 
appeal there was a compromise and half 
of the land went to the daughter and half 
to the reversioners. This instance being 
based on a compromise is obviously of 
little assistance. It will thus appear that 
the plaintiffs have not produced any 
clear instance where the right of colla¬ 
terals of the 5th degree was admitted after 
contest or after proper inquiry. The 
Riwaj-i-am of the years 1868 and 1894 
and the English version of the Customary 
law of the Lahore District published in 
1916 are against them as already pointed 
out while the statement of custom reoor. 
ded in the vernacular Riwaj-i-am pre¬ 
pared in 1916 is open to doubt for reasons 
already stated. If that statement were 
correct, the plaintiffs should have been 
able to produce clear evidence in the 
shape of instance in support of it; but 
they have entirely failed to do so. 

The learned counsel for the defendant 
Mt. Anayat Bibi has relied on instances 
Nos. 3, 5, 6, 11. 12 and 13 in chart B, 
which are supported by documentary evi¬ 
dence. In instance No. 3 a daughter suc¬ 
ceeded in preference to a collateral of the 
4th degree. This goes further than the 
custom stated in any of the Riwaj-i-ams 
and seems to be an exceptional case. 
Ex. D/3 on which reliance is placed does 
not give reasons for rejection of Ahmad 
Din*s claim and no copy of the other 
mutation on which the order is based was 
produced. In instances Nos. 5 and 6, no- 
collateral was apparently alive to contest 
the claim of the daughter when the muta¬ 
tions came up for orders. In instance 
No. 12 the claim was based on a will, 
while in instance No. 13 the collaterals 
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■were more distantly related than in the 
fifth degree. In instance No. 11 it was 
held after inquiry that collaterals beyond 
the 4th degree were not entitled to suc¬ 
ceed in preference to daughters, but it 
was further held that the plaintiffs had 
failed to prove that they were collaterals. 
The finding on the question of custom was, 
therefore, obiter. 

It will thus appear that the defendant s 
documentary evidence is also not very 
helpful. The learned counsel for Mt. 
Anayat Bibi has relied on some of the 
oral evidence also, but for reasons already 
stated I do not consider it safe to base any 
conclusion on it. However, as the plaintiffs 
have failed to prove the custom alleged 
by them, the weakness of the defendants 
evidence cannot help them. After con¬ 
sidering the whole of the evidence relied 
on I am of opinion that the appeal must 
fail and I would, accordingly dismiss it 
with costs. 

Coldstream, J.—I agree. 

B.d./d.S. Appeal dismissed. 


A. I. B. 1937 Lahore 463 

Din Mohammad, J. 

Emperor 

v. 

Eawah —Accused. 

Criminal Eevn. Petn. No. 593 of 1936, 
Decided on 11th September 1936, from 
order of Sees. Judge, Sialkot, D/. 26th 
January 1936. 

Criminal P. C. (1898, at amended in 1923), 
S. 239(e)—Joint trial—Accused under S. 457, 
Penal Code, can be charged and tried with 
another, charged under S. 411, 1. P. C. 

Section 467, Penal Oode, includes theft and a 
person accused of an ofience under S. 457 can by 
virtue of S. 239 (e), Oriminal P. C. (1898 as 
amended in 1923), be legally charged and tried 
with persons accused of receiving or retaining 
stolen property under S. 411, Penal Code : 51 
P B 1905 Cr, held out of date; AIR 1929 
Lah 142, Disting, [P 463 C 2; P 464 0 IJ 

Sardar Sahib Jhanda Singh — 

for the Crown. 

Boop Ghand for Ajit Bam — 

for Opposite Party. 

Order. — This order will dispose of 
Criminal Eevisiona Nos. 593 and 594 of 
1936. These petitions have been pre¬ 
sented to this Court by the Local Govern¬ 
ment against the order of the Sessions 
Judge directing a retrial. The facts bear. 


(Din Mohammad, J.) 

ing upon the point of law involved in this 
case are these : One Nawab was sent up 
along with one Khushia to stand his trial 
under S. 457, I. P. C., in two different 
cases. The trial Magistrate, however, in 
both cases framed a charge under S. 457, 
I. P. C., against Nawab while against 
Khushia a charge, under S. 411, 1. P. C., 
was framed. In both cases Nawab was- 
convicted but Khushia was acquitted. 
Nawab appealed to the Sessions Judge 
who allowed his appeals, set aside hia 
convictions and ordered a retrial in both 
cases on the ground that a joint trial of a 
person charged under S. 457, I. P. Q, with 
a person charged under S. 411, I. P. C., 
was illegal. In this connexion he relied 
on 51 P E 1905 Cr^ and 112 I C 584.^ 
I have no hesitation in saying that the 
order of the Sessions Judge is wrong. 
Prior to 1923, when the Criminal Procedure 
Code was amended, the position was as 
stated by the Sessions Judge, but with the 
amendment of S. 239, Criminal P. C., the 
law was changed. The Sessions Judge has 
referred to Cla. (d) and (f), S. 239, but 
neither of these is relevant to the point. 
This case is governed by S. 239 (ej which 
says that, 

perBOQS accused of an offence which includes 
theft... and persons accused of receiving or 
retaining... property possession of which is alleged 
to have been transferred by any suoh oSence 
oommitted by the first named persons . . . 

may be charged and tried together. The 
Sessions Judge appears to have been 
influenced by the two judgments referred 
to above but 51 P R 1905 Cr^ was clearly 
out of date as the law had been amended 
since and 112 I C 584^ appears to have 
been misappreciated by the Sessions Judge. 
The question in that case was whether 
offences described in Ss. 457 and 436 could 
be jointly tried with offences under Ss. 411 
and 414,1. P, C., with which different per¬ 
sons were charged. The learned Judge came 
to the conclusion that they could not be 
tried together and the ratio decidendi of 
his judgment was that S. 436, 1. P. 0., 
did not include theft or extortion, although 
S. 457, I. P. C., did. This distinction 
appears to have been overlooked by 
the Sessions Judge in this case. S. 457, 
I. P. C., includes theft and a person 
accused of an offence under S. 457 can, by: 
virtue of S. 239 (e), be legally charged 

1. Jagga V. Crown, (1905) 51 P R 1905 Cr=3 

Cr L J 76=165 P L R 1905. 

2. Sultan Ahmad v. Emperor, AIR 1929 Lab 

142=112 I C 584=29 Cr L J 1080. 
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and tried with persons accused of receiv¬ 
ing or retaining stolen property. I, there¬ 
fore, allow these petitions, set aside the 
order of the Sessions Judge and direct him 
to dispose of the two appeals of Nawab in 
accordance with law. 

C.S./k.S. Petitions alloiced. 


A. I. R. 1937 Lahore 464 
Bhide, J. 

Firm Bnja Mal-Gainda Mal 

Plaintiff — Appellant. 

V. 

Mukta Parshad and another — 

Defendants — Respondents. 

Second Appeal No. 1198 of 1936, Decid¬ 
ed on 27th January 1937, from decree of 
AddL Dist. Judge, Gurgaon, D/- 23rd May 
1936. 

^ (a) Limitation Act (1908), S. 4—Suit in 
wrong Court of first instance—Plaintiff is 
not entitled to deduction under S. 4, 

What is necessary in view of the wording of 
B. 4, Lim. Act, is that the plaint must have been 
presented to the proper Court. Where, therefore, 
a plaintiff presents a plaint to a wrong Court of 
6rBt instance, he is not entitled to any deduction 
on account of holidays under 8. 4 : 36 Mad 131\ 
36 Mad 482 ; AIR 1921 Mad 654 ; A J R 1923 
Mad 114 \ A I R 1929 Lah 877 \ A I R 1929 
hah 425 and A Z R 1935 P C 85, Rel, on. 

[P 465 0 1] 

(b) Civil P. C. (1908), O. 7, Rr. 10 and 14- 

Suil on pro-note instituted in wrong Court 
— Plaint returned without endorsement 
required by O. 7, R. 10 — Pro-note not 
returned with plaint but couple of days later 
—Absence of endorsement held mere irregu- 
larity—Time required for obtaining pro-note 
also held could not be deducted under S. 14, 
Lim. Act, as plaintiff could have stated in 
list of Idocuments to be attached to plaint 
that pro-note was in Court and not in his 
possession. 

On a suit based on pro-note being instituted in 
a wrong Court, the Court returned the plaint for 
presentation to the proper Court but without any 
endorsement thereon as required by 0. 7, R. 10, 
Civil P. C. The pro-note was not returned along 
with the plaint but it was returned a couple of 
days later and the suit was presented to the 
proper Court on the day next after receipt of the 
pro-note : 

Seld : that the absence of any endorsement on 
the plaint as required by 0. 7, R. 10 was a mere 
irregularity and it could not be held that the 
proceedings had not still terminated merely 
because the necessary endorsement was not made 
on the plaint. The time which was taken by the 
plaintiff for obtaining the pro-note also could not 
be deducted under S. 14, Lim. Act, as it was 
open to the plaintiff to state in the list of docu¬ 
ments to be attached to the plaint that the pro- 
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note in the Court was not in his possession * 
AIR 1933 Cal 914, Disting. [P 466 0 2] 

Tek Chand — for Appellant, 

Achhru Bam and F. G. Mittal — 

for Respondent No. 1. 

Judgment.—This is a second appeal 
arising out of a suit for the recovery of 
Rs. 819-14-6 on the basis of a pro-note 
dated 6th July 1930. The suit was origi¬ 
nally instituted in the Court of the Sub¬ 
ordinate Judge at Ambala on 8th July 
1933. The Court held that it had no 
jurisdiction to try the suit and ordered the 
return of plaint for presentation to the 
proper Court. Against this decision an 
appeal was preferred to the District Judge 
who affirmed the order of the trial Court 
and dismissed the appeal on 13th Novem¬ 
ber 1934. The plaint was accordingly 
returned to the plaintiff for presentation 
to the proper Court on 14th November 
1934 but without any endorsement thereon 
as required by 0. 7, R. 10, Civil P. C. 
The pro-note on which the suit was based 
was also not returned to the plaintiff till 
16th November 1934. On receiving the 
pro-note on the latter date the plaintiff, 
went to Gurgaon and presented the plaint 
to the Court of a Subordinate Judge there 
on 17th November 1934. 'When the suit 
came up for hearing it was contended on 
behalf of the defendants that it was 
barred by time. This contention was 
rejected by the trial Court and the plain¬ 
tiff was granted a decree. But on appeal 
the learned Additional District Judge held 
that the suit was barred by time and 
dismissed it accordingly. From this deci¬ 
sion the present appeal has been preferred. 

It has been stated above that the pro¬ 
note on which the suit was baaed was 
executed on 6th July 1930. The limita¬ 
tion for the suit was three years and 
expired on 6th July 1933. Sixth and 
seventh of July 1933 were, however, 
holidays and, therefore, the suit was 
instituted on 8th July 1933. The learned 
counsel for the respondents has urged that 
even excluding the time taken by the 
plaintiff in prosecuting his suit in the 
Court at Ambala, the suit must be held 
to be time-barred, because the plaintiff 
was not entitled to take advantage of S. 4, 
Lim. Act, in the circumstances of the case. 
It was urged that S. 4 applies only when 
the plaint is presented to the proper 
Court, and in the present instance, as the 
plaint was presented to a wrong Court in 
the first instance, the plaintiff is not 
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entitled to any deduction on account of 
the holidays under S. 4 in addition to the 
time which he claims under S. 14, Lim. 
Act. In support of this contention the 
learned counsel for the respondents has 
relied on 36 Mad 131;^ 36 Mad 482;^ 44 
Mad 817;^ A I R 1923 Mad 114;^ A I R 
1929 Lah 877® and 11 Lah 12® and a 
decision of their Lordships of the Privy 
Council reported in 62 I A 80.' This 
ground was apparently not taken before 
the learned Additional District Judge but 
it is purely a question of law, and seems 
to be fully supported by the authorities 
referred to. It appears to me that the 
suit must be held to be barred by time on 
this ground alone. The learned counsel 
for the appellants was not able to cite 
any authority to the contrary. Ho merely 
contended that 6th and 7th July 1933, 
were holidays for the Court at Gurgaon 
also. But this does not appear to make 
any difference ; what is necessary in view 
lof the wording of S. 4, Lim. Act, accord¬ 
ing to the authorities referred to, is that 
the plaint must have been presented to 
the proper Court. In the present instance 
this was not done. 

The learned counsel for the appellant 
then contended that as the plaint was 
returned in the first instance without any 
endorsement thereon as required by 0. 7, 
R. 10, Civil P. C., the proceedings in the 
appellate Court at Ambala cannot be said 
to have terminated even now and, there¬ 
fore, the suit was within time. In sup¬ 
port of this contention reliance was 
placed on A I R 1933 Cal 914,® but that 
ruling does not appear to me to support 
the learned oounsers contention. The 
only point decided in that case was that 
the plaintiff is entitled in a case of this 

1. Mira Mohideen v. Nalla Perumal Pillai, (1909) 

36 Mad 131=12 I 0 58=21 M L J 1000. 

2. Seshagiri Rao v. Velayudham Pillav, (1909) 
36 Mad 482=14 I C 157=22 M L J 877, 

3. Ummathu v. Pathumma, AIR 1921 Mad 

654=63 I q 924=44 Mad 817=41 M L J 84. 

4. Govindasami Padayachi v. Sami Padayachi, 

AIR 1923 Mad 114=69 I C 724=43 M L J 
579. 

Surat Singh v. Mt. Nihal Euar, AIR 1929 
Lah 877=117 I 0 900. 

6. Dharman Ram Ladha Ram v. Ganga Ram, 
AIR 1929 Lah 425=116 I C 314=11 Lah 
12=31 P L R 396. 

7. Maqbul Ahmad v. Onkar Pratap Narain Singh, 

AIR 1935 P C 85=155 IC 205=62 I A 80= 
57 All 242 (P 0). 

8. Neerondrabhooshan v. Berhampur Oil Mills, 
Ltd., AIR 1933 Cal 914=149 I C 79=60 
Cal 1122. 
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type to deduct under S. 14, Lim. Act, 
not only the period up to the date of the 
order but up to the actual return of the 
plaint. In the present instance it is not 
denied that the plaint was actually 
returned to the plaintiff for presentation 
to the proper Court on 14th November 
1934. The absence of any endorsementi 
on the plaint as required by 0. 7, R. 10,i 
Civil P. C., was a mere irregularity andj 
it cannot be held that the proceedings! 
have still not terminated merely because 
the necessary endorsement was not madei 
on the plaint. The time which was taken' 
by the plaintiff for obtaining the pro-note 
also cannot be deducted. It is true that, 
according to 0. 7, R. 14, Civil P. C., any 
document on which a suit is based has to 
be produced with the plaint, but in the 
present instance if the pro-note was in 
Court and not in possession of the plain¬ 
tiff, it was open to him to state the fact 
in the list of documents to be attached tO| 
the plaint. For reasons given above I am 
of opinion that the suit was rightly held 
to be barred by time. I, therefore, dis- 
miss the appeal but in view of all the 
circumstances I leave the parties to bear 
their own costs in this Court. 

V.B.B./a.l. Appeal dismissed. 

A. 1. R. 1937 Lahore 465 

Addison and Din Mohammad, JJ. 

Sarah Sukh —Defendant—Appellant. 

V. 

Prem Datt and another^ Plaintiffs and 
another, Defendant—Respondents. 

Second Appeal No. 462 of 1936, Decided 
on 3rd November 1936, from decree of 
Dist. Judge, Gujranwala, D/- 20th April 
1936. 

(a) Civil P. C. (1908), S. 47 and O, 21, R. 16 
(as amended by Lahore High Court)—Dispute 
between decree-holder and assignee does not 
come under S. 47 — Separate suit relating to 
validity of assignment is competent — As* 
signee of decree realizing decretal amount 
from judgment'debtor — Decree*holder exe* 
cuting decree—Assignee applying that decree 
is satisfied — Executing Court dismissing 
application finding assignment not valid — 
Suit by judgment-debtor to realize amount 
paid to assignee, making decree*holder and 
assignee defendants — S. 47 does not bar 
assignee from defending his assignment. 

A dispute between an assignee and the decree* 
holder is not a dispute between the parties within 
the meaning of S. 47, Oivil F. 0., and a separate 
suit relating to the validity of the assignment is 
competent. This point is also clear by 0. 21, R. 16 
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(as amonded by the Lahore High Court), which 
makes a judgment-debtor no longer a necessary 
party to the application by the assignee of a decree 
for the judicial recognition of his assignment. 

rP 467 0 21 


An assignee of a decree realized the whole amount 
of the decree from the judgment-debtor. Subse¬ 
quently the decree-holder took out execution pro¬ 
ceedings against the judgment-debtor. The assignee 
made an application alleging that he had realized 
the amount, but the executing Court dismissed it 
on the ground that no valid assignment had been 
proved. The judgment-debtor sued to recover 
money paid to assignee, making decree-holder and 
assignee as defendants. The assignee raised the 
plea that his assignment was valid : 

Beld : that the assignee was not barred under 
B. 47 from urging, in a suit in which his assign¬ 
ment was being challenged, that his assignment 
was valid. Though the executing Court had 
decided against him, it did not debar him from 


re-agitating the matter in a separate suit, and if 
he was not so debarred, he could surely defend 
bis assignment in a suit in which he was im¬ 


pleaded as a defendant by the judgment-debtor: 
AJR2921 P C 208t Rel. on; Case law discussed, 

[P 467 C 23 

(b) Civil P. C. (1908), S. 47 — Judgment- 
debtor paying decretal amount to assignee 
from decree*holder—Assignment found to be 
invalid subsequently —Decree-holder realizing 
decretal amount—Judgment-debtor can re¬ 
cover amount paid twice over—S. 47 is no 
bar to such suit. 


Where a judgment-debtor pays the whole of the 
decretal amount to an assignee of a decree, who is 
subsequently found by the executing Court to be 
without a valid assignment, and the decree- 
holder executes his decree and realizes the decretal 
amount, the judgment-debtor cannot be made to 
pay the sum twice over, and the law is not so 
helpless as to deny him the proper relief to claim 
refund of the extra amount realized from him and 
a suit to recover such amount is not barred by 
B. 47 : AIR 1929 Rang 269 and A J R 192? 
All 720, Rel, on, [P 468 C 1, 2] 


Mchr Chaiid Mahajan, Shamair Ghand 
and Yashpal Gandhi —for Appellant. 

J. N, Agarwal, Gullu Bam and 
Manohar Lai —for Respondents. 


Din Mohammad, J.—The facts of the 
case out of which this second appeal has 
arisen are these. Dr, Sukhdesh Lai ob¬ 
tained a decree for Rs. 4,824-13-4 against 
Pandit Hari Ghand, who died some time 
after, leaving him surviving his sons Prem 
Datt and Gobind Ram. By an agreement 
privately entered into between Prem Datt 
and Gobind Ram, the liability for the 
decretal amount was accepted by Prem 
Datt. On 29th September 1932, he paid 
Rs. 1,000 to Pandit Sarab Sukh, Advocate, 
who was in possession of a letter of 
authority from the decree-holder and had 
represented himself to be an assignee from 
him. On 12th January 1933, he paid 
another sum of Rs. 1,025-13-0 to the same 


gentleman and further negotiated in hie 
favour a promissory note of the value of 
Rs. 2,500 and thus secured a complete dis. 
charge. In spite of this, on 8th August 

1933, Dr. Sukhdesh Lai took out execution 
proceedings against both Prem Datt and 
Gobind Ram. In the course of those pro¬ 
ceedings, Pandit Sarab Sukh made an 
application to the executing Court alleging 
that the decree had been assigned to him 
by the decree-holder on 12th November 
1931, on the basis of which he had realized 
the entire decretal amount from Prem 
Datt, and praying that the said payment 
be certified under the provisions of 0, 21, 
R. 2, Civil P. C. This application waa 
resisted by the deoree-holder. 

On 18th December 1934, the executing 
Court dismissed this application on the 
ground, inter alia^ that no valid assign¬ 
ment had been proved by the applioant- 
From this order the assignee preferred an 
appeal to the District Court but he with¬ 
drew it later. On 20th December 1934, 
Prem Datt instituted a suit for the re¬ 
covery of money paid to Pandit Sarah 
Sukh on the ground that the original 
decree-holder had sued for the execution 
of his decree and that he was repudiating 
the assignment on the strength of which 
the decretal debt had been realized from 
him by Pandit Sarab Sukh. He alsn 
claimed some damages and interest on that 
amount. Both Pandit Sarab Sukh and 
Dr. Sukhdesh Lai were impleaded as defen. 
dants. Both the defendants resisted the 
suit but on different grounds. Dr. Sukh. 
desh Lai urged that the suit was barred 
by the provisions of S. 47, Civil P. 0., on 
account of the previous decision of the 
executing Court, dated 18th December 

1934, dismissing the assignee’s claim. The 
Subordinate Judge framed the necessary 
issues arising from the pleadings of the 
parties, of which, in the present appeal, 
we are solely concerned with issue 4. This 
issue runs as follows : 

What is the edect of the decision of the exe¬ 
cuting Court, dated 18th December 1934, on the 
pleadings of the parties ? 

The Subordinate Judge held that the 
question of the validity of the assignment 
had already been decided against the 
assignee and could not be re-agitated by 
him. He, consequently, dismissed the suit 
against Dr. Sukhdesh Lai, but decreed it 
against Pandit Sarab Sukh. The claim for 
interest and damages was disallowed. On 
appeal by Pandit Sarab Sukh, the District 
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Judge affirmed the decision of the Court 
below on the question now before us. 
Hence this second appeal by Pandit Sarab 
Sukh. This appeal can be disposed of on 
the short question of whether in the suit 
by Prem Datt, the assignee could raise 
the plea that his assignment was valid, in 
spite of the finding of the executing Court 
against him. If the assignee’s contention 
on this point succeeds, the case shall have 
to be remanded to the trial Court for 
further enquiry. Counsel for the appellant 
contends that the decision of both the 
Courts below on the question before us is 
legally erroneous. He urges that S. 47, 
Civil P.C., does not apply inasmuch as the 
question of the validity of the assignment 
did/iot arise between the parties to the suit 
or their representatives. He argues that 
sub-s. (3), S. 47, Civil P. C., is ancillary to 
sub-s. (l) of the same section and a dispute 
between a party and its own representa¬ 
tive is not one contemplated by this 
section. In support of his contention he 
has referred us to 25 Bom 631,^ AIR 
1935 Lah 384,^ AIR 1935 Lah 609.^ 
AIR 1933 Ijah 473.^ 26 Mad 264" and 
A I R 1929 Lah 51.® 

In 25 Bom 631,^ a Division Bench of 
the Bombay High Court observed that 
even if an auction-purchaser could be 
assumed to be 'a representative of the 
judgment-debtor, S. 244, Civil P. C., did 
not apply to a question between a party to 
the suit and his representative. In A I R 
1935 Lah 384,^ a Single Judge of this 
Court held that S. 47 (3), Civil P. C., must 
be read subject to sub-s. (1) of the same 
section and does not apply to a case in 
which the question is between the rival 
representatives of one party. In AIR 
1935 Lah 609,® an application for execu¬ 
tion had been made by the assignee of the 
decree-holder and the judgment-debtor had 
contended that the^ assignment was not 
valid. On the assignment being upheld by 
the executing Court, the judgment-debtor, 
preferred an appeal to this Court. It was 

1. llaganlal Mulji v. Doghi Mulji, (1901) 25 Bom 

631=3 Bom L R 255. 

2. Chanan Singh v. Sardar Khan, AIR 1935 

Lah 384=157 I C 73=37 BLR 145. 

3. Achhru Ram v. Fazl Mohammad, AIR 1935 

Lah 609=155 I C 974=37 BLR 498. 

4. Niamat Rai v. Hotu Ram, AIR 1933 Lah 

473=1451 0 891. 

5. Bommanapati Yeerappa v. Ghinta Kunta 

Srinivasa Ran, (1902) 26 Mad 264. 

6. Ishai Das Gorakh Ram v. Salig Ram, AIR 

1929 Lah 51=117 I C 893. 


* 

held that the appeal was not maintainable 
as the judgment-debtor had no interest in 
the issue decided. He was entitled to get 
a discharge from the person entitled to the 
decree, but which of the rival claimants 
was so entitled did not concern him at ail. 

In AIR 1933 Lah 473,^ Sir Alan 
Broadway observed that an order passed 
by an executing Court under 0. 21, R. 16 
which deals with assignment, was not open 
to appeal. In 26 Mad 264,® a Division 
Bench of the Madras High Court observed 
that a suit lies at the instance of the 
assignee of a decree for a declaration as to 
the validity of his assignment. This deci¬ 
sion was followed in A I R 1929 Lah 51,® 
where it was laid down that a judgment- 
debtor can maintain a suit for a declara¬ 
tion that the assignment of a decree 
against him by the decree.holder is invalid 
as being fraudulent. It follows from these 
authorities that a dispute between anj 
assignee and the decree-holder is not a| 
dispute between the parties within the; 
meaning of S. 47, Civil P. C., and a sepa¬ 
rate suit relating to the validity of the 
assignment is competent. The point is 
made further clear by the amendment 
introduced by this Court in R. 16 of 0. 21, 
Civil P. C. In the first proviso to this rule 
which provided for a notice of an applica¬ 
tion under R. 16 to be given to the trans¬ 
feror and the judgment-debtor, the words 
and the judgment-debtor” have been 
omitted by this Court. The obvious effect 
of this amendment is that the judgment, 
debtor is no longer to be considered a 
necessary party to the application by the 
assignee of a decree for the judicial recogni¬ 
tion of his assignment. Applying the 
principles of law enunciated in the judg. 
ments cited above and the amended rule 
to the facts of the present case, it is 
obvious that Pandit Sarab Sukh is not 

I 

barred under the provisions of S. 47, Civil 
P. C., from urging, in a suit in which his 
assignment is being challenged, that his 
assignment was valid. The executing Court 
had no doubt decided against him but that 
will not debar him from re-agitating thej 
matter in a separate suit, and if he is not 
so debarred, he can surely defend his 
assignment in a suit in which he is im¬ 
pleaded as a defendant by the judgment, 
debtor. Reference may in this connexion 
be made to 54 Cal 595.^ The question that 

7. Kalachand Banerjee v. Jaggannath Marwati, 
AIR 1927 P C 108=101 I C 442=54 IA 
190=54 Cal 595 (P C). 
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arose for decision in that case was whether 
a decree obtained in the absence of a 
receiver of an insolvent’s estate was not 
res judicata against hina, so as to affect his 
right to redeem even if the Court in 
rejecting an application by him to be made 
a party, had heard and rejected his objec. 
tions to the decree being made. Their 
Lordships of the Privy Council answered 
this question in the negative. Though the 
facts of that case are different from the 
facts of the case before us, the principle 
deduoible from that decision does in a way 
apply to it. Counsel for the appellant has 
next contended that the rule of res judicata 
does not bar defence, even if it may bar an 
attack. He has relied on certain authori¬ 
ties of the different High Courts in India, 
but we do not propose to discuss that 
matter here as in view of our finding on 
the main question, this point does not 
arise. Moreover, there is a divergence of 
opinion on that question, and the point is 
not so clear as is stated by the appellant's 
counsel. 

It has been urged on behalf of the 
decree.holder that the suit by Prem Datt 
was not competent inasmuch as it related 
to the execution, discharge or satisfaction 
of the decree and that such suits were 
barred by sub-s. (l) of S. 47, Civil P. C. 
He has not however been able to cite any 
I authority in his favour, while as against 
Ihim there is a clear authority in 7 Rang 
|310® and 50 All 111.® In 7 Rang 310® a 
judgment-debtor had paid a certain sum 
towards the partial satisfaction of a decree 
and the decree-holder had failed to certify 
the payment and had executed the whole 
decree. On a suit by the judgment-debtor 
to recover the sum already paid by him, 
it was held that S. 47 did not bar such 
suits, as the claim was based on a failure 
to carry out the promise to credit the 
amount to the decree and although this 
had a bearing on the question of satisfac¬ 
tion, yet it was not a question directly 
relating to satisfaction of the decree. In 
50 All 111,® a judgment-debtor had made a 
part payment to a judgment-creditor out 
of Court and an application for its certifi¬ 
cation was resisted and ultimately rejected 
by the executing Court. It was held by a 

8. A. K. R. M, M, 0. T. Chetty v. Maung Tha 

Din, AIR 1929 Rang 269=119 I 0 742=7 

Rang 310. 

9. Mahbub Ali v. Muhammad Husain, AIR 

1927 All 710=104 I C 419=25 A L J 823=50 

All 111. 
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Division Bench of the Allahabad High 
Court that although the payment, not 
having been certified, could not be taken 
into account as a part satisfaction of the 
decree, the plaintiff was entitled as the 
consideration for the payment had failed, 
to claim back the money which he had 
paid, as money in the hands of the defen. 
dant received by him to the use of the 
plaintiff. Here also it is admitted by 
Pandit Salab Sukh that he had received 
the entire decretal amount from Prem 
Datt. It is also not denied that during 
the pendency of the suit, Dr. Sukhdesh 
Lai has also realized the decretal amount 
from the judgment-debtor. The judgment, 
debtor cannot be made to pay the same 
sum twice over and, in our view, the law 
is not so helpless as to deny him the 
proper relief to claim refund of the extra 
amount realized from him. On these 
grounds, we allow the appeal, set aside the 
decrees of the Courts below and remand 
the case under 0. 41, R. 23, Civil P. C., to 
the trial Court for disposal in accordance 
with law. The court-fee on the appeal 
before us will be refunded to the appellant: 
costs will abide the event. 

v.b.b./k.s. Appeal allowed. 
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Coldstream and Bhide, JJ. 

Diwan Singh and another — Defen¬ 
dants—Appellants. 

V. 

Natha Singh and others, Plaintiffs and 
another. Defendant — Respondents. 

Second Appeal No. 160 of 1935, Decided 
on 3rd December 1936, from decree of 
Dist. Judge, Lyallpur, D/- 26th April 
1934. 

(a) RiwBj-i*am—Evidentiary value — Onua 
—Entry in Riwaj-i*am raisea initial preiump* 
tion of existence of custom—It it rebutted on 
showing that Customary law containing entry 
is imperfectly compiled document—Onus of 
proving custom re-sbifts on party relying on 
that custom. 

An entry in Riwaj*i-am as to oustom, raises an 
initial presumption of its existence bat the pre¬ 
sumption is a rebuttable one. The presumption 
is rebutted if it is shown that the Customary law 
containing the' entry of the custom is an imper¬ 
fectly compiled document. Thereupon the onus 
of proving the custom re’shifts on the party rely¬ 
ing on the existence of oustom in its favour : 
AIR 1918 Lah 28$ and A I R 1987 Lah Sil, 
Ref.; AIR 1916 P C 189, Rel. on, [P 4700 1, 21 
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(b) Civil P. C. (1908), S. 100 — Question of 
fact — Question regarding rebuttal of pre¬ 
sumption is question of fact. 

The question whether the presumption attaching 
to a document is or is not rebutted in a particular 
case is a question of fact and cannot be agitated 
in second appeal : A I B 1930 P C 91, Bel. on. 

[P 470 Cl] 

(c) Custom (Punjab)—Gujranwalla District 
^Custom as to preference of collaterals to 
daughter’s son — Customary law containing 
said custom is imperfect and so unreliable 
document. 

The Customary law of Gujranwalla District 
containing entry of custom of succession in favour 
of collaterals in preference to daughter’s sons is an 
imperfectly compiled document and is not there¬ 
fore reliable \ A I B 1918 Lah 228 a.nd A I B 
1933 Lah 466, Bel. on. [P 470 0 2] 

(d) Custom (Punjab) — Succession—Widow 
—Succession to husband’s collaterals is as 
representative of her husband —On her death 
property is husband’s. 

Where a widow succeeds to her husband’s bro¬ 
ther’s estate she does so as a representative of her 
husband; on her death the estate becomes an 
accretion to her husband's estate and will be 
treated as his property : 43 P B 1905; 51 P B 
1909 and AIB 1924 P C 121, Bel. on; 134 P B 
1907 {FB), Dieting. [P 470 0 2; P 471 0 1] 

V. N. Sethi for J. G. Sethi — for 
Appellants. 

Harbhajan Das and Jagan Nath 
Tahuar—toT Bespondents (Plaintiffs). 

Bhide, J. —The facts bearing on the only 
point of ouatom which calls for decision 
in this second appeal may be shortly 
stated. The parties to the suit are Labanas 
of Tahsil Shahdara in the Sheikhupura 
district and their relationship will appear 
from the following pedigree table : 

HAMZA 


Dhana Jetha Singh Diwan Singh 

1 Jiwana 

Plaintiffs are their | 

descendants Fateh Singh 


Prem Singh Jowala Singh Mihan Singh 
=Mt. Utmi =Mt. Narain =Mt. Premi 
widow Devi widow widow 
(decpsed) (remarried) (deceased) 

Mt. Ishri (daughter) 

I ■ I 

Diwan Singh Waryam Singh 

(Deft. 1) (Deft. 2) 

The dispute between the parties relates 


to the lands which were held by the three 
brothers, Prem Singh, Jowala Singh and 
Mihan Singh. On the death of Prem 
Singh, Jowala Singh and Mihan Singh, 
their lands were held by their widows on 
a life-estate. Thereafter Mt. Narain Devi 
widow of Jowala Singh, remarried and 
Mt, Premi, widow of Mihan Singh, died 
and the lands held by them passed to Mt. 
Utmi, widow of Prem Singh. Mt. Utmi 
transferred the lands held by her to her 
daughter and daughter’s sons and muta¬ 
tions were efifected in their favour. Mt. 
Utmi died sometime after 1925, and the 
plaintiffs who are the collaterals of Prem 
Singh, Jowala Singh and Mihan Singh in 
the 6th degree, instituted the present suit 
for possession of the lands originally held 
by the three brothers, on the allegation 
that Mt. Utmi, who held a life-estate in 
the lands, had no power to make a gift 
thereof in favour of her daughter and 
daughter’s sons and that they were entitled 
to succeed to the land on her death. They 
relied on the Riwaj-i-am of the Gujran- 
wala district (in which the village where 
land is situated was at first included but 
was then transferred to the Sheikhupura 
district), according to which daughters 
have no right according to custom to 
succeed to the land of a proprietor, whe¬ 
ther ancestral or non.ancestral. 

The Courts below found the land in suit 
to be non-ancestral and dismissed the suit 
with respect to the land originally held by 
Prem Singh but decreed it with respect to 
the land which had come to Mt. Utmi 
from the widows of Jowala Singh and 
Mihan Singh by survivorship. On appeal 
the decree was affirmed by the learned 
District Judge who held that the land held 
by Jowala Singh and Mihan Singh, which 
had come to Mt. Utmi, by collateral suc¬ 
cession and was held by her on a life- 
estate, would be treated as the property of 
Jowala Singh and Mihan Singh and not 
of Prem Singh and hence the plaintiffs as 
collaterals had a preferential right to 
succeed to it. Prom this decision the 
defendants have preferred the present 
appeal supported by a certificate on the 
question of custom involved—viz., whe¬ 
ther the land received by a widow by 
collateral succession shall for the purpose 
of succession after her death or remarriage 
be treated as the property of her husband. 
The plaintiffs also filed cross-objections, 
claiming the land of Prem Singh with res- 
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' pect to which the suit had been dismissed. 
The finding of the Courts below that 
the property in dispute is non-ancestral’ 
cannot be and is not challenged. The 
only point for decision in this appeal, 
therefore, is whether the plaintiffs, who 
are collaterals in the 6th degree, are 
entitled to succeed to non.ancestral land 
according to the custom governing the par¬ 
ties in preference to the defendants who 
are sons of the daughter of Prem Singh. 
The plaintiffs relied mainly on the answer 
to question 47 of the Customary law of 
the Gujranwala District published in the 
year 1914. This answer which is in 
jfavour of the plaintiffs is no doubt enti¬ 
tled to an initial presumption of correct¬ 
ness according to the rule laid down by 
their Lordships of the Privy Council in 45 
.P B 1917^ but the presumption is rebut¬ 
table and in the present instance it has 
been found by the learned District Judge 
that the presumption has been rebutted 
by the fact that the aforesaid Customary 
jlaw was an imperfectly compiled docu¬ 
ment. 

This was the view taken of this com¬ 
pilation in 84 PE 1917^ in which the 
answers to certain questions in it including 
the answer to question 47 were discussed 
at length. 84 P B 1917^ was commented 
on in certain respects in 8 Lah 281,^ but 
that does not really affect the question 
now before us. The fact that the pre¬ 
sumption attached to the entries in the 
Biwaj-i-am is a rebuttable one cannot be 
disputed and is indeed clear from the 
aforesaid Privy Council decision itself. 
The learned District Judge’s view that the 
Customary law of the Gujranwala District 
in respect of the point of custom involved 
is not a reliable document is supported 
not only by 84 P B 1917^ but also by a 
recent ruling of this Court reported in I B 
1933 Lah 141.^ The question whether 
the presumption attaching to a document 
has or has not been rebutted in a parti, 
cular case, is one of fact and cannot be 
agitated in second appeal : cf. 11 Lah 


1. Bqz V. Allah Ditta, AIR 1916 P 0 129=38 I C 

354=44 I A 89=45 P R 1917=44 Cal 749 

(P 0). 

2. Wazira v. Mt. Maryan, AIR 1918 Lah 228 
=42 I C 358=84 P R 1917=3 P L R 1918. 

3. Labh Singh v. Mt. Mango, AIR 1927 Lah 

241=100 I 0 924=8 Lah 281=29P L R 686. 

4. Ilahi Bakhflh v. Ghulam Nabi, AIR 1933 
Lah 466=141 I C 573=14 Lah 404=34 P 
L R 129=1 R 1933 Lah 141. 
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199.® If the Customary law of the Guj- 
ranwala District on which the plaintiffs 
relied is excluded, there is practically no 
evidence to support their claim—the other 
evidence produced by them being worth¬ 
less. 

It is true that the initial onus on the 
question of custom was placed on the 
defendants ; but that was only on account 
of the entries in the Customary law of the 
District discussed above. This evidence 
having been rebutted by the defendants 
by showing that the Customary law was 
an imperfect compilation and therefore an 
unreliable piece of evidence, the onus was 
re-shifted to the plaintiffs and as there is 
no other evidence worth the name to 
support their claim the plaintiffs must be 
held to have failed to establish it. The 
above finding is suflSoient to justify the 
dismissal of the plaintiffs’ claim but the 
dismissal can be supported by other rea¬ 
sons also. The fact that Mt. Utmi was 
allowed to succeed collaterally to the land 
left by Jowala Singh and Mihan Singh is 
not disputed. The main point which re¬ 
quires decision in the circumstances is 
whether on the death of Mt. Utmi this 
land should be treated as the property of 
her husband Prem Singh, or that of his 
brothers Jowala Singh and Mihan Singh, 
who were the actual last male holders of 
the land, in order to determine the line of 
succession on her death. The contention 
of the learned counsel for the appellants 
was that the land should be treated as an 
accretion to the estate of Mt. Utmi’s hus¬ 
band Prem Singh, as she succeeded to it 
only as a representative of her husband’s 
estate and not in any independent right 
of her own. There seems to be ample 
authority to support the contention of the 
learned counsel that when a widow sue- 
ceeds collaterally as in this case, she does 
so as a representative of her husband and 
in the same way as he would have done if 
he were alive : cf, 43 P B 1905,® 51 P B; 
1909.^ In 5 Lah 192® it was held by; 
their Lordships of the Privy Council that', 
when a widow acquires property by ad-i 
verse possession in her capacity as such,I 

5. Wall Muhammad v. Mohammad Bakhsh, 

AIR 1930 P 0 91=122 I 0 316=57 I A 86 
=11 Lah 199 (P 0). 

6. Anar Devi v. Kanlan, (1905)43 PR 1905=113 
P L R 1905. 

7. Gurdial Singh v. Arur Singh, (1909) 61 P R 
1909=2 I 0 98=64 P L R 1909. 

8. Lajwanti v. Safa Ohand, AIR 1934 P 0 12l 

=00 I 0 788=51 1 A 171=5 Lah 192 (P 0). 
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the property becomes an accretion to her 
husband’s estate and will be treated as 
;hi 9 property. I do not see why the same 
1 principle should not govern the present 
i<casa. 

The learned counsel for the respondents 
has referred to 134 P R 1907,® a ruling of 
the Punjab Chief Court in which it was 
held that when a widow succeeds to the 
property of her son as his mother and 
then dies, her daughter cannot succeed to 
the property in preference to collaterals. 
The reason given was that she must be 
treated as the sister of the last male- 
holder, viz., the son and not as the daughter 
of the latter’s father. Reliance was placed 
before the learned Judges who decided 
that case on certain rulings of the Chief 
Court in which it was held that when a 
widow succeeds to property on the death 
of her son, she succeeds not as a mother, 
but as the widow of her deceased hus¬ 
band. The learned Judges however, pointed 
out that the principle had been used in 
some rulings only to explain why women 
should lose their life-estates by re-mar- 
riage and they refused to extend it further 
as it would lead to absurd results as 
pointed out by them, The learned Judges 
therefore held that in the circumstances 
of the case the widow succeeded as a 
mother and therefore the last male-holder 
was her son and not her deceased husband. 
The case of a mother inheriting property 
on the death of her son obviously stands 
on a different footing and cannot, I think, 
be considered to be analogous to the pre¬ 
sent case. In the present instance, it 
seems clear that when the widow Mt. 
Utmi succeeded collaterally on the deatJi 
of Jowala Singh and Mihan Singh, she 
succeeded to the estate as the representa¬ 
tive of her husband and not of Jowala 
Singh or Mihan Singh. Consequently on 
her death the estate must, I think, be 
treated as though Prem Singh himself had 
succeeded to it. This was the view taken 
by a Division Bench of the Punjab Chief 
Court (Shadi Lai and Le Rossignol, JJ.) in 
Civil Appeal No. 1090 of 1912, decided on 
6th May 1916, in which a similar question 
arose. The facts of that case were on all 
fours with the present case so far as the 
question of custom under discussion is con¬ 
cerned and I see no good reason to dissent 
from it. In view of the findings arrived 


9, Hamira v. Ram Singh, (1907) 134 P R 1907= 
74 P L R 1908=85 P W R 1907 (P B). 


at above, I would accept the appeal of the 
defendants and dismiss plaintiffs suit. As 
a result the cross-objections of the plain¬ 
tiffs must also be dismissed. No order as 
to costs. 

Coldstream, J. — The question of the 
evidentiary value to be attached to the 
statement regarding custom in the answer 
to question 47 of the Customary law of 
the Gujranwala District does not appear 
to me to arise in this appeal. The certifi¬ 
cate granted to the appellants by the 
learned District Judge under S. 41 (3), 
Punjab Courts Act, relates solely to the 
question whether the land received by a 
widow by collateral succession after her 
death or remarriage is to be treated as 
the property of her husband. The ques¬ 
tion who is heir to that property, assum¬ 
ing that it is to be treated as the hus¬ 
band’s, has been decided finally by the 
Court below. As regards the question laid 
open by the certificate following the view 
taken by the Punjab Chief Court in Civil 
Appeal No. 1090 of 1912 to which my lear¬ 
ned brother has referred in his judgment I 
would hold that the land which had come 
to Mt. Utmi from the widows of Jowala 
Singh and Mian Singh must be regarded 
as part of her husband’s estate in her 
hands, and accept the appeal as proposed 
by my learned brother Bhide. 

w.D./a.l. Appeal accepted. 
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Tek Chand, J. 

Malik Jai Kishan Singh — Plaintiff 

—Appellant. 

V. 

Parmeshri Das di.ud others — Defendants 

—Respondents. 

Second Appeal No. 630 of 1936, Decided 
on 25th November 1936, from decree of 
Dist. Judge, Delhi, D/- 16th April 1936. 

(a) Civil P. C. (1908), S. 66 — No retrospec¬ 
tive ehect—/ purchasing property in execu¬ 
tion sale in name of his wife D — Sale con¬ 
firmed before Code of 1908 came into force 
— B, son of J, mortgaging to G his share in 
property purchased by D—J bringing suit in 
1933 against R and 0 for declaration that 
purchase is benami and mortgage is invalid— 
S. 66 of Code of 1908 does not apply—S. 317 
of old Code (1882) applies and suit against B, 
heir of certiBed purchaser, is maintainable. 

J purchased certain properties in execution sale 
in name of his wife D. B, the son of J”, mort¬ 
gaged his one* sixth share in the property pur¬ 
chased to one G. The sale in favour of D was 
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confirmed in 1906, when CWil F. C. of 1862 was 
in force. In 1933, J brought a suit against R 
and G for declaration that the mortgage was 
invalid and that the purchase was benami : 

Jleld: that the provisions of S. 317, Civil P. 0., 
1882, and not 8 . 66 , Civil P. C., 1908, applied to 
the case and it was open to the plaintiff to allege in 
the suit against a transferee G from R who claim¬ 
ed to be the heir of the certified purchaser J, that 
the purchase in favour of D was benami : A I R 
2980 Cal 435 a.nd 4 P R 1904, ReL on A J R 
1929 P C 228, Ref.-, AIR 1924 All 552, Dissent. 

[P 474 C 2] 

(b) Benami—Presumption—Advancement— 
Burden of proof—Husband purchasing pro¬ 
perly^ in name of wife by paying full consi- 
d*r»tjon Presumption is, purchase is benami 

English rule of advancement does not 
apply to India — Burden is upon other party 
to rebut this presumption. 

The rule of law of England that a purchase by 
a husband in the name of his wife is to be assum¬ 
ed to be a purchase for the advancement of his 
wife does not apply to India. Such a purchase is 
to be regarded as a benami transaction, by which 
the beneficial interest in the property is in the 
husband, although the ostensible ownership is in 
the wife. [p 475 0 1 ] 

Where a husband purchases certain property in 
the name of his wife by paying the full considera¬ 
tion money, the presumption is that the purchase 
is benami. The burden lies on the opposite party 
to rebut this presumption. A mere entry in 
Municipal house-tax register to the efiect that 
the wife is the owner, is not sufficient to rebut the 
presumption when it is not shown that the tax 
was actually paid by the wife or by her heirs 
after her death : A I R 1925 P C181 ; 6 M I A 
53 (P C) ; 13 M J A 232 (P C) and A I P 1915 
P C 96, Foil. \ A I R 1934 Mad 671, Disting. 

[P 476 C 1] 

Qalul Chand for Shamair Chand and 
Shamair Chand — for Appellant. 

Bishan Narain for M. L. Puri and 
M, L. Puri — for Respondents. 

Judgment.— One Kalyan Singh, Khatri 
of Katra Nil, Delhi, died many years ago 
leaving two sons, Jai Kishan Singh, plain¬ 
tiff and Jai Narain Singh. Jai Narain 
Singh had a son, Jai Gopal Singh, defen¬ 
dant 3. Jai Kishan Singh had married 
one Mt. Jawahar Devi, from whom he 
had six sons, one of whom isRamKishore, 
defendant 2. It is stated that he had 
two daughters also from Mt. Jawahar 
Devi but of this there is no definite proof 
on the record. Mt. Jawahar Devi died in 
1914. In 1915 Jai Kishan Singh married 
Mt. Jas Kaur. From her, he has three 
sons and two daughters. Kalyan Singh 
owned three houses in Delhi which, on his 
death, devolved on his two sons, Jai 
Kishan Singh and Jai Narain Singh in 
equal shares. One Mohammad Riaz-ud- 
Din had a money decree against Jai 
Narain Singh, in execution of which he 


got attached and sold Jai Narain Singh’s 
one.half share in the aforesaid three 
houses. In the auotion.sale, the property 
was purchased by Mt. Jawahar Devi^ 
wife of Jai Kishan Singh. The auction- 
sale was held on 24th July 1906, and was 
confirmed on 10th August 1906. A sale 
certificate was issued by the executing 
Court in favour of Mt. Jawahar Devi on 
24th August 1906. 

As already stated, Mt. Jawahar Devi 
died in 1914. On 2nd August 1932, Ram 
Kiahore (one of the sons of Jai Kishan 
Singh, plaintifif, by Mt. Jawahar Devi) 
describing himself as the owner of one- 
sixth share in the one-half of the three 
houses which had been purchased by Mt- 
Jawahar Devi, in the auction sale of 1906 
mortgaged this share to Parmeshwari 
Das, defendant 1, for Rs. 1,500. On 7th. 
October 19?3, Jai Kishan Singh brought a 
suit for a declaration that the mortgage of 
the aforesaid share of the houses effected 
by Ram Kishore in favour of Parmeshri 
Das was invalid as he, and not Ram 
Kishore, was its owner. He alleged that 
the purchase of one-half of Jai Narain 
Singh’s share in the three houses in the 
name of his wife Mt. Jawahar Devi in 
1906 was benami, that the purchase price 
was supplied by him and that he had 
been in possession all along, i. e., in the 
lifetime of Mt. Jawahar Devi as well as 
since her death. He further pleaded that 
the mortgage in favour of Parmeshri Das 
was a fictitious transaction, having been 
brought about by Jai Gopal Singh, Parme¬ 
shri Das being merely a dummy mortgagee 
on his behalf. He claimed, in the alterna¬ 
tive, that he had been in long and exclu. 
sive possession of the house and, therefore, 
was entitled to a declaration on the 
strength of his possessory title. 

The suit was contested by Parmeshri 
Das, who pleaded that the auction-pur. 
chase by Mt. Jawahar Devi was not 
benami for the benefit of the plaintiff, but 
that Mt. Jawahar Devi was the absolute 
owner of the property purchased at the 
auction-sale, which on her death devolved 
on her sons, one of whom was Bam 
Kishore, mortgagor, who succeeded to one- 
sixth share in the one-half belonging to 
his mother. It was also alleged that the 
suit was not maintainable under S. 66, 
Civil P. C. It was further pleaded that 
the plaintiff was estopped from denying 
the title of Mt. Jawahar Devi or her 
heirs. It was claimed that the mort- 
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gage by Bam Kiahore in favour of 
Parmeshri Das was a genuine transaction 
and was valid. The plaintiff’s right to 
sue on the strength of the possessory title 
was also denied. The trial Judge found 
for the plaintiff on all points and passed a 
decree in his favour for the declaration 
claimed. On appeal by Parmeshri Das, 
the learned District Judge agreed with 
the trial Court in finding that the money 
for the auction.purchase of 1906 had been 
supplied by the plaintiff, but he held that 
in the absence of any further facts it must 
be presumed that it was given by the 
plaintiff to Mt. Jawahar Devi out of love 
and affection by way of advancement’ 
and therefore it had not been proved 
that Mt. Jawahar Devi was a merebenami 
purchaser for the plaintiff. He further 
held that the suit was barred by S. 66, 
Civil P. C., 1908. With regard to the 
alternative claim the learned Judge held 
that the plaintiff had failed to prove such 
possession as would justify a decree being 
given in his favour on his alleged posses, 
sory title. On these findings he accepted 
the appeal and dismissed the plaintiff’s 
suit, leaving the parties to bear their own 
costs throughout. 

The plaintiff has come in second appeal, 
and on his behalf the judgment of the 
learned District Judge has been assailed 
on all the grounds on which it proceeds. 
The first question for consideration is 
whether the suit is barred by S. 66, Civil 
P. C., 1908, for if the learned District 
Judge is right on this point, it will be 
unnecessary to consider the question 
whether the transaction was benami. 
As already stated, the auction-sale was 
held and confirmed in 1906. The new 
Code of Civil Procedure was passed in 

1908, and came into force on Ist January 

1909. The present suit was brought in 
1933. The question for determination is 
whether the plea in bar of the suit based 
on S. 66 of the new Code can be raised in 
this case. The corresponding provision in 
the Code of 1882, which was in force at 
the time of the confirmation of the sale 
was S. 317 of that Code. The terms of 
the two sections are materially different. 
S. 317 of the Code of 1882 laid down that: 

No suit shall be maintained against the certified 
purchaser on the ground that the purchase was 
made on behalf of another person or on behalf of 
someone through whom such person claims. 

Section 66 of the Code of 1908 is much 
wider in its terms and provides that: 


No suit shall be maintained against any person 
claiming title under a purchase certified by the 
Court in such manner as may be prescribed on 
the ground that the purchase was made on behalf 
of the plaintiS or on behalf of someone through 
whom the plaintifi olaims. 

It will be noticed that while in S. 317 
of the earlier Code, the suit was barred 
against the certified purchaser only, the 
new Code lays down that such suit cannot 
be maintained against any person claim¬ 
ing title under the sale certificate. There 
was a difference of opinion among the 
various High Courts under the Code of 
1882 as to whether S, 317 was restricted 
to the certified purchaser himself or whe¬ 
ther his heirs or transferees could also 
claim protection under it. The Calcutta, 
Madras and the Allahabad High Courts- 
and the Chief Court of the Punjab took 
the view that the section must be con. 
strued strictly, that the protection given 
by it was limited to the case of certified 
purchaser himself, and that it did not 
preclude a suit against his assignee or 
representative. The Bombay High Court 
had taken the contrary view. The Legis¬ 
lature, in the Code of 1908, gave effect to 
the Bombay view and enacted S. 66 in 
clear terms so as to extend the protection 
to the heirs and assignees of the certified 
purchaser also. The leading Punjab case 
is reported in 4 P B 1904,^ the correct¬ 
ness of which has not been challeuged 
before me by the learned counsel for th© 
plaintiff-respondent and which, if I may 
say so with all respect, lays down the law 
correctly. 

The question however arises as to whe¬ 
ther the suit is governed by S. 66 of th& 
Code of 1908, which was in force in 1933, 
when the suit was instituted, or by S. 317 
of the Code of 1882 under which the sale 
was held and confirmed in 1906. The 
respondents’ learned counsel contends that^ 
this provision of the Code is one of pro¬ 
cedure, and it is well settled that in all 
procedural matters, it is the law in force 
at the time of the suit which applies. In 
support of this contention he relies on 
25 I C 821^ where Sundar Lai, J., of the 
Allahabad High Court held that the spe¬ 
cial plea which was available to a certified 
purchaser at a Court sale against the 
actual purchaser under S. 317, Civil P. C., 
was a rule of procedure, and after the 

1. Muhammad Furough v. Abdul Hakim, (1904> 

4 P R 1904=28 P L R 1904. 

2. Gaya Prosad y, Mt. Lareti Kuar, AIR 1914 

All 552=25 I C 821=12 A L J 1145. 
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repeal of that Code it was no longer 
available by way of defence, as no one 
has a vested right in a particular form of 
procedure. He accordingly held that S. 66 
of the new Code was applicable to suits 
brought in or after 1909 in reference to 
sales held and confirmed before this enact¬ 
ment and that under this section the plea 
was open not only to the certified purcha¬ 
ser personally bub also to his heirs and 
assignees. The same view was taken by 
a Division Bench of the same Court in 
43 All 416.^ There, however, the question 
was not discussed at any length and if 
I may venture to say, the reasoning is 
not very clear. The judgment of the 
High Court in that case was reversed on 
appeal by the Privy Council : see 51 All 
675.^ Their Lordships however decided 
the case on another point, and expressly 
refrained from going into this particular 
question. The matter came up before a 
Full Bench of the Calcutta High Court in 
47 Cal 1108^ where it was discussed at 
great length by Sir Asutoah Mukerjee, 
Offg. C. J. The Full Bench held that in a 
suit for a declaration of title, brought 
after 1909, against a purchaser at an 
execution sale and his assignee, where the 
sale took place and was confirmed before 1st 
January 1909, S. 317 of the old Code, and 
nob S. 66 of the present Code, was appli¬ 
cable. It was observed that the matter 
was not one merely of a form of procedure 
bub that it related to a serious restriction 
upon the title of the purchaser. It was 
accordingly held that in the absence of 
express words in the new Code its provi¬ 
sions could not be given retrospective 
effect so as to take away vested rights. 
The argument that this provision in the 
Civil Procedure Code embodied merely a 
rule of procedure was answered by the 
learned Judges as follows : 

The respondent has argued that S. 66 of the 
Code of 1908, like S. 317 of the Code of 1882, 
embodies merely a rule of procedure and that 
as no litigant has a vested interest in the 
course of procedure, the new statute does not in 
fact take away a vested right. In our opinion, this 
contention is based upon a narrow and superficial 
view of the true effect of 3. 66 of the Code of 1908 
and S. 317 of the Code of 1882. Each of these 

3. Mahomed Abdul Jalil Khan v. Mahomed 

Obedullah Khan, A I R 1921 All 165=62 I C 

725=43 All 416=19 A L J 227. 

4. Abdul Jalil Khan v. Md. Obaidullah Khan, 

AIR 1929 P C 223=120 I C 651=56 I A 

330=51 All 675 (P C). 

5. Promotha Nath v. Sorav Dasi, AIR 1920 

Cal 435=53 I 0 327=47 Cal 1108=24 OWN 

1011=31 C L J 463 (F B). 
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provisions, no doubt, finds a place in a code of 
procedure, but each imposes in essence a serious 
restriction upon the title of the real purchaser at 
the execution sale. As has been welPobserved, of 
things that do not appear and things that do not 
exist, the reckoning in a Court of law is the 
same; a title which cannot be proved against an 
opponent in the eye of law, basin point of fact 
no existence in relation to that individual. It is 
consequently indisputable that both S. 317 of the 
Code of 1882 and 8. 66 of the Code of 1908, 
operate to place a limitation upon the title of the 
purchaser, with this difference that the effect of 
S. 66 is to widen the fetter placed upon the title 
of the purchaser by S. 317. If wo look at the 
matter from a different standpoint, the effect of 
S. 66 is to improve the position of the certified 
purchaser, and in effect to confer upon him a 
power of alienation he would not otherwise enjoy. 

If the certified purchaser alienated the property, 
the result, notwithstanding S. 317, would be that 
the title of the alienee could be forthwith 
defeated by the real owner. Under S. 66, on the 
other hand, the certified purchaser is enabled to 
confer a good title on the transferee, because the 
real owner is debarred from impeaching the title 
not only of the certified purchaser but also of the 
person who has derived title from him. 

This argument appears to me unanswer¬ 
able and I venture to express my raspeot- 
ful agreement with the view taken by the 
Full Bench of the Calcutta High Oourb.I 
I hold accordingly that the matter musti 
be decided in the light of the provisions ofl 
S. 317 of the Code of 1882, as interpreted 
by the Punjab Chief Court in 4 P R 1904.^ 
It follows, therefore, that it is open tol 
the plaintiff to allege in the present suitj 
against Parmeshri Das, who is a transferee! 
from Ram Kishore who claims to be the 
heir of the certified purchaser, Mt. Jawahar 
Devi, that the purchase in the name of 
Mt. Jawahar Devi was benami. The next 
question for consideration is whether in this 
case Mt, Jawahar Devi was a mere benami 
purchaser for the plaintiff. As already 
stated the District Judge, agreeing with 
the Court of first instance, has found as a 
fact that the money for the purchase of 
the property at the auction sale was 
supplied entirely by the plaintiff. The 
learned Judge has observed that nothing 
more than this has been proved by the 
plaintiff and that he has failed to show 
that ‘he did not supply the funds to his 
wife out of love and regard for her for the 
purchase of the half share for her own 
benefit'. In this view of the law, the 
learned Judge held that the transaction 
could not be held to be benami. Now, 
there is little doubt that while dealing 
with this point the learned Judge entirely 
misdirected himself as to the law. He 
appears to have been misled by the rule 
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of the English law relating to advance¬ 
ment in favour of a wife or child, which, 
however, has been held by the highest 
authority not to be applicable to transac¬ 
tions by Indians in respect of property 
situated in India. The latest pronounce¬ 
ment of their Lordships of the Privy 
Council on this point is contained in 48 
Mad 605.® At p. 608 their Lordships 

observed as follows : 

There can be no doubt now that a purchase in 
'India by a native of India of property in India in 
the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction by which the beneficial interest in 
the property is in the husband although the 
ostensible title is in the wife. The rule of the 
law of England that such a purchase by a husband 
!in England is to be assumed to be a purchase for 
the advancement of the wife does not apply to 
India. 

Observations to the same effect will 
also be found in 6 M I A 53' (at p. 74), 
13 M I A 232® and 37 All 557.® The 

presumption, in this case arising from the 
finding that the consideration for the 
purchase was supplied by the plaintiff is 
therefore, in favour of the transaction 
being benami. It was accordingly for 
the defendant to rebut this presumption. 
He has not placed on the record any 
material from which the contrary may be 
inferred. The only circumstance, to which 
the learned counsel for the respondent 
was able to draw my attention, was that 
in the house-tax register maintained by 
the Municipality of Delhi, Mt. Jawahar 
jDevi was shown as the owner. This circum¬ 
stance however is of no consequence as 
the name was evidently entered in accord¬ 
ance with the sale certificate. It has not 
been shown that the house-tax was 
jactually paid by Mt. Jawahar Devi, or 
‘after her death by her heirs. The learned 
District Judge has referred to a Single 
Bench ruling of the Madras High Court 
in A I R 1934 Mad 671,^® but there the 
husband had purchased the property in 

6 . Lakshmiah Ohetty v. Kothandarama Pillai, 
AIR 1925 P 0 181=88 10 327=52 I A 286 
=48 Mad 605 (P 0). 

7. Gopee Krist Gosain v. Gunga Persaud Gosain, 

(1864-57) 6-M I A 53=4 W R 46=2 Subher 
13=1 Sar 493 (P 0). 

8 . Moulvie Sayyud Uzhur Ali v. Mb. Bebee 

Ultaf Fatima, (1869) 13 M I A 232=4 Bong 
L R P C 1=13 W R P 0 1=2 Suther 279= 
2 Sat 522 (P C). 

9. Mt. Bilas Kunwar v. Dosraj Ranjit Singh, 
AIR 1915 P 0 96=30 I C 299=421 A 202= 
37 All 557 (P 0). 

10, Thulasi Ammal v. Official Receiver, Coimba¬ 
tore, AIR 1934 Mad 671=153 I C 478= 
67 M L J541. 


the name of his junior wife with a view to 
defeat the claims of his elder wife and her 
son who would have succeeded to his 
property by survivorship. It was accord¬ 
ingly found that in the peculiar circum¬ 
stances it must be held that the transac¬ 
tion was made with a view to make provi¬ 
sion for the junior wife and for her benefit 
and, therefore, it was real and not benami. 
No such circumstances have been shown 
to exist in the present case. I accordingly 
hold that the property was purchased 
benami in the name of Mt. Jawahar Devi 
by the plaintiff for his own benefit. In 
this view of the case it is not necessary 
to examine the further contention of the 
learned counsel for the appellant that 
Ram Kishore was not one of the heirs to 
the stridhana property of Mt. Jawahar 
Devi, as she had left two daughters who 
had a preferential right of inheritance to 
such property. Nor is it necessary to go 
into the alternative claim put forward by 
the plaintiff, based upon his possessory 
title. I accordingly accept the appeal, set 
aside the judgment and decree of the 
District Judge and restore that of the 
Court of first instance. Having regard to 
all the circumstances I leave the parties 
to bear their own costs throughout. 

K.B./a.L. Appeal allowed. 
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Mohammad Salahat — Convict — 

Appellant. 

V. 

Emperor. 

Criminal Appeal No. 1409 of 1936, 
Decided on 1st March 1937, from order of 
Addl. Dist. Magistrate, Lyallpur, D/- 4th 
December 1936. 

Evidence Act (1872), S. 159—Referring to 
statements in first information reports, 
medico-legal reports etc., as if they were evi¬ 
dence is not proper—Proper course is for 
witness to refer to document and state in 
Court everything material. 

The practice of referring to statements in the 
first information reports, medico-legal reports, 
etc., as if they were evidence is not justified by 
law. The proper course is for witness to refer to 
the document which he has prepared at the time 
under S. 159, Evidence Act, and state in Court 
everything which the prosecution, or counsel for 
defence, or the trying Magistrate or Judge con¬ 
siders material. Hence anything in such a report 
which is not sworn to by the witness in Court 
cannot be referred to bv the Judge. [P 476 C 2; 

P 477 C 1] 
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Nand Lai — for Pebitioner. 

V, -V. Sethi for Govt. Advocate — 

for the Crown. 

Judgment.—Mohammad, appellant, has 
been convicted under S. 376, I. P. C. of 
raping Mt. Khairan, wife of Taja and has 
been sentenced to five years’ rigorous 
imprisonment. 

The case for the prosecution, which has 
been believed by the Magistrate, is that 
Khairan Machhan, accompanied by her 
husband’s sister also named Khairan, was 
going to the fields to bring fodder. The 
appellant Mohammad said he would give 
her fodder and as they were going through 
a chari field he suddenly raped her, 
although her monthly course was taking 
place at the time. She raised an alarm 
which brought her sister-in-law and two 
men, Ghulam, and Waryam. Mohammad’s 
defence is that he previously had an 
unlawful intimacy with Khairan and used 
to give her fodder. On the date in ques¬ 
tion she came for fodder and he had 
sexual intercourse with her in the chari 
field with her consent. They were, how¬ 
ever, discovered by the other Khairan. 
The sole point in this case is whether the 
sexual intercourse of Mohammad with Mt. 
Khairan (P. W. 1} was against her will or 
with her consent. The conviction really 
depends on the evidence of the two 
Khairans, P. W. 1, who says that she was 
raped and P. W. 2 who says that she 
actually witnessed the rape. The other 
eye-witnesses Ghulam and Waryam say 
that they came up shortly afterwards, 
saw the first Khairan half-naked, and 
Mohammad also half-naked running away. 
This evidence is compatible with sexual 
intercourse with consent except that they 
both say that the first Khairan said she 
had been outraged and that the second 
Khairan that she had witnessed the out¬ 
rage. 

The first information report made by 
the first Khairan corroborates her evi¬ 
dence in Court in detail. This is import¬ 
ant as the offence is said to be committed 
at Rotiwela and the report was lodged 
at the police station distant eight miles at 
7 p. m. the same evening. Moat of the 
remaining witnesses are formal and in 
view of the accused’s admission, of no 
importance. An exception is however the 
Civil Surgeon whose evidence will be dis¬ 
cussed after that of the defence witnesses. 
There are three defence witnesses who 
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testify to a previous intimacy between 
Khairan and Mohammad. Two of them 
Kishen Singh and Lai Singh say that they 
saw Taja giving a shoe beating to his wife 
Khairan because of this intimacy. The 
only point against these witnesses is that 
they did not make any statement before 
the police. The third witness who also 
speaks of the intimacy said he had seen 
Khairan going to the square of Mohammad 
several times, and seen Taja finding fault 
with his wife in the bazar in respect of 
this. The intimacy is denied by most of 
the prosecution witnesses, but the patwari 
said: 

I do not know of any scandal between Mb- 
Khairan and Mohammad accused, but people'? 
tongue always wags about the reputation of 
Kamin women especially when they are new 
arrivals (as Khairan was) and Mt. Khairan wae 
no exception. 

The medical witness, Lt. Col. Dr. Jamal- 
ud-Din, I. M. S., Civil Surgeon of Lyallpur, 
said in his sworn evidence that he found 
no signs of rape on Mt. Khairan. H© 
noted a slight swelling in the region of the 
elbow joint. No signs of other injuries on 
her person were found. The Magistrate 
said that Lt. Col. Jamal-ud-Din found no 
signs of rape but said that none could be 
expected in the case of a married woman 
which Mt. Khairan was. This is not in 
the evidence of Lt. Col. Jamal-ud-Din as 
given in Court. After saying that there 
were no signs of rape, however, he said. 

The observations made are detailed in 
Ex. P. D., a carbon copy of medico-legal 
register”. That is the only reference to 
the carbon copy and the medical witness 
was not even asked to depose formally 
that everything in the register was cor¬ 
rect. The last para in the carbon copy is 
" Opinion : no signs of rape noted. She is 
married and used to sexual intercourse”. 
This is what the Magistrate is referring, 
to not very accurately in his judgment. 
There is a common practice in this pro- 
vince of referring to statements in the first 
information reports, medico legal-reports 
and so forth as if they were evidence. 
This is not justified by law., The proper 
course is for the witness to refer to the 
document which he has prepared at the 
time under S. 159, Evidence Act, and state 
in Court everything which the prosecution 
or counsel for defence or the trying Magis-i 
trate or Judge considers material. That! 
has not been done in this case, and the 
way in which the Magistrate used the 
report is not quite fair. If the Civil 
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Surgeon had been asked in Court what 
was the effect in his opinion of the fact 
that Khairan was married and used to 
sexual intercourse, we do not know what 
he would have said. 

Mr. V. N. Sethi, who represented the 
Crown, wished to rely on another remark 
in the carbon copy in support of Mt. 
Khairan’s allegation that she was men¬ 
struating at the time. If this allegation 
is true it is a circumstance obviously 
favouring the prosecution; but for the rea¬ 
sons already given I do not think that 
anything in the report not sworn to by 
■the witness in Court can be referred to. 
Thus in support of the prosecution on the 
one point in issue we really have only the 
two Khairans. Sexual intercourse is 
admitted and there is evidence of fairly 
good quality as to the previous intimacy. 
The medical evidence does not support 
the theory of rape. Not only were no 
marks found on Khairan but none on 
Mohammad who was also examined two 
days after the alleged crime. 1 do not 
know what the truth of this case may be 
but the charge is certainly not proved 
beyond doubt. I accept the appeal of 
Mohammad and acquit him. 

TJ.S./K.Sr Appeal allowed^ 
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Coldstream and Bhide, JJ. 

Milkha Singh —Defendant—Appellant. 

V. 

Suha Singh, Plaintiff and another, 
Defendant—Respondents. 

First Appeal No. 2103 of 1935, Decided 
on 14th December 1936, from decree of 
Sub-Judge, First Class, Amritsar, D/. 25th 
July 1935. 

(a) Custom (Punjab)— Alienation — Neces* 
sity—Just debts defined—Large debts con* 
tracted by father and grand*father during 
short period—Family small and no evidence 
to show that extraordinary expenditure bad 
to be incurred—Evidence showing father to 
be drunkard, thief and profligate— Debts 
held were incurred by way of reckless extra* 
vagance and not just. 

The expression, 'just debt* means a debt which 
is actually due, and which is not immoral, illegal 
or opposed to public policy. It also means a debt 
not contracted as an act of reckless extravagance 
or of wanton waste, or with intention of destroy¬ 
ing the interests of the reversioners. It need not 
be one incurred for a necessary purpose, but if a 
non-necessary debt is unreasonably large com¬ 
pared to the means and station in life of the pro¬ 
prietor, it cannot come under the definition of a 


‘just debt’. Similarly, if a number of compara¬ 
tively small loans for non-necessary purposes are 
contracted within an unreasonably short period 
they collectively may amount to extravagance 
and may be excluded from the category of just 
debts. What is unreasonable or extravagant 
must depend upon the circumstances of each 
particular case and must be decided by the Court 
on fair and rational grounds. [P 478 C 2] 

Large debts were contracted by grand-father 
and father during a short period of five years. 
The family was small and there was no evidence 
showing that they had to incur any extra¬ 
ordinary expenditure for any proper purpose ; on 
the other hand there was evidence to the efieot 
that the father was a drunkard, thief, and a 
profligate. In a suit by son for declaration that 
the debts were not binding on ancestral property : 

Meld : that the debts were incurred by way of 
reckless extravagance and were not just debts : 
$5 PR 1900 and 26 P R 1913 (P C), Bel, on ; 
AIR 1917 Lah 423, Ref. [P 479 C 1] 

(b) Custom (Punjab) — Alienation— Who 
can challenge—Son as reversioner deriving 
his right from common ancestor has indepen¬ 
dent right to challenge alienation by father 
and grand-father — Mortgage by grand¬ 
father with consent of father—Debts for im¬ 
moral pursuits of father—Consent held not 
bona fide and alienation not binding on son. 

Where grand-father mortgaged the ancestral 
property with th^ consent of the father but there 
was evidence that the debts were probably incur¬ 
red for the Immoral pursuits of the father and the 
son challenged the alienation : 

Meld : that the consent of father was not bona 
fide, and, therefore, could not be taken as pre¬ 
sumptive evidence of necessity. The son had an 
independent right as reversioner to challenge the 
alienation as he derived his right from the com¬ 
mon ancestor and the alienation, therefore, was 
not binding on son ; P iJ 1912, Ref. 

[P 480 0 1] 

Achhru Earn and Indar Dev — for 
Appellant. 

Vishnu Datt and S. L. Puri — for 
Respondent (Plaintiff). 

Bhide, J. —This appeal arises out of a 
declaratory suit by one Suba Singh to 
challenge the validity of a mortgage of 
ancestral property. The mortgage in 
question was created by Waryam Singh, 
grand-father of the plaintiff, by a deed 
dated 2l8t November 1912 for Es. 6,000. 
An additional charge amounting to Rupees 
6,735-12*0 was created by Waryam 
Singh by a deed dated 9th January 1917 
and a further charge was created on 
Waryam Singh’s death by Chuhar Singh 
to the extent of Es. 2,000 by a deed dated 
30th April 1926. The trial Court has 
upheld the mortgage and the additional 
charges as valid in part and granted a 
decree to that effect. From this decision 
the defendant has appealed. The only 
point argued in appeal was that of the 
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necessity and consideration for the aliena¬ 
tion. 

The details of the consideration of the 
mortgage and the additional charges are 
shown in a tabular forna in the appendix 
to the judgment of the trial Court and a 
copy of the same is attached to this judg¬ 
ment for facility of reference. It will 
appear from the judgment of the trial 
Court that out of the mortgage charge of 
1912, items 1, 2, 5 and 6 have been upheld 
as valid and the rest disallowed. Out of 
the additional charge of 1917, items 1 and 
2 have been upheld wholly and item 3 
has been allowed in part, while the other 
items have been disallowed. Lastly the 
whole of the additional charge of Rupees 
2,000 created by Chuhar Singh in 1936 
has been disallowed. 

The main points urged by the learned 
counsel for the appellant were that the 
mortgage and the additional charges were 
very old and were not challenged by Suba 
Singh, plaintiff, till 29th November 1932, 
when limitation was about to expire, that 
there was no allegation as regards the 
bad character or extravagance of the 
alienors in the plaint, that most of the 
debts were due to third persons, and that 
in view of the great delay in instituting 
the suit and the other circumstances, the 
evidence on the record should have been 
held to be sufficient to establish necessity 
and consideration for the alienation. It 
was further urged that Chuhar Singh, 
father of the plaintiff having consented to 
the mortgage of 1912 and the additional 
charge of 1917, the plaintiff was debarred 
from questioning their validity. I shall 
DOW proceed to discuss the mortgage and 
the additional charges in their order. 
(After discussing the mortgage and the 
additional charges the judgment proceeded 
further.) It will appear from the above 
that the evidence relating even to the 
existence of some of the debts included in 
the items discussed above is not really 
satisfactory : but even accepting the evi- 
dence as sufficient for proving their exis- 
tence, the question still remains whether 
they can be held to constitute ‘valid neces¬ 
sity’. It is settled law that the payment of 
a ‘just’ antecedent debt constitutes valid ne¬ 
cessity for alienation of ancestral property 
according to custom and the crucial point 
for decision, therefore, is whether the 
above mentioned debts can be held to be 
‘just’. In this connection it is necessary 
to bear in mind the definition of a ‘just 


debt’ as given in the leading Full Bench 
case reported in 65 P R 1900,^ which was 
approved by their Lordships of the Privy 
Council in 26 P R 1913.^ That definition 
is to the following effect : 

The expression, ‘just debt’ means a debt 
which is actually due, and which is not 
immoral, illegal or opposed to public 
policy. It also means a debt not contrac¬ 
ted as an act of reckless extravagance or 
of wanton waste, or with intention of 
destroying the interests of the rever. 
sioners. It need not be one incurred for 
a necessary purpose, but if a non-neces- 
sary debt is unreasonably large compared 
to the means and station in life of the 
proprietor, it cannot come under the defi¬ 
nition of a just debt’. Similarly, if a 
number of comparatively small loans for 
non-necessary purposes are contracted 
within an unreasonably short period they 
collectively may amount to extravagance 
and may be excluded from the category 
of just debts. What is unreasonable or 
extravagant must depend upon the cir¬ 
cumstances of each particular case and 
must be decided by the Court on fair and 
rational grounds. 

In the present instance, the debts 
contracted by Waryam Singh and Chuhar 
Singh during the short period from 1912 
to 1917 appear to me to fall clearly within 
the category mentioned in the last portion 
of the above passage. I have already 
pointed out above that Waryam Singh 
bad cleared his previous debts by the 
mortgage deed dated 2l8t November 1912, 
redeemed about 87 kanals of land and had 
obtained a lease of the rest on favourable 
terms. His family was apparently small 
and there is no evidence of his having had 
to incur any extraordinary expenditure for 
any proper purpose. It was urged that it 
is not necessary to inquire into the income 
of a male proprietor in considering the 
question of necessity. But the question 
does arise where the evidence shows prima 
facie that the debts in question were in¬ 
curred by way of reckless extravagance 
(cf. definition of just debts given above and 
76 P R 1917^). In such circumstances the 
mere proof of the existence of the debts 

1. Devi Ditta v. Saudagar Singh, (1900) 65 P R 

1900=32 P L R 1900. 

2. Kirpal Singh v. Balwant Singh, (1913) 26 P B 

1913=17 I C 666=40 Cal 288 (P 0). 

3. Ham Kishen v. Mt. Hassi, AIR 1917 Lab 

428=39 I C 191=76 P R 1917. 
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cannot be held to be sufficient to prove 
that the debts -were ‘just’. 

In the present case, in some of the 
documents the debts have been stated to 
have been incurred for necessary purposes 
such as payment of revenue, etc., but look- 
ing at the magnitude of the debts and the 
likely requirements of the family, these 
recitals cannot be accepted at their face 
value. There is, .moreover, considerable 
evidence on the record to the effect that 
Ghuhar Singh was a drunkard, a thief and a 
profligate. The evidence of the plaintiff’s 
witnesses in this respect is supported even 
by some of the appellant’s witnesses : see 

e. g., D. W. 3. D. W. 4, D. W. 6, D. W. 9. 
D. W. 13 and D. W. 17, etc. Some of the 
witnesses have stated that even Waryam 
Singh was a man of bad character, but 
the evidence on this point is not strong. 
Almost all the bonds and Bahi entries 
executed during the period 1912-17 were, 
however, jointly executed by father and 
the son. The father was old, and it seems 
probable that he was in the hands of the 
son and was compelled by him to incur 
these debts. It was argued on behalf of 
the appellant that there was no allegation 
in the plaint that either Waryam Singh or 
Ghuhar Singh was a man of bad character. 
But this was not essential. The question 
whether a debt was incurred for immoral 
purposes or by way of reckless extra¬ 
vagance is always relevant for determining 
whether the debt falls within the category 
of ‘just’ debts. When, therefore, the ap¬ 
pellant showed that certain debts were 
due, it was open to the respondents to 
rebut the evidence by proving that they 
had been incurred by way of reckless 
extravagance and were therefore excluded 
from the category of ‘just’ debts. 

After carefully considering the magni¬ 
tude and the other circumstances of the 
debts under discussion, I am of opinion 
that they were incurred by way of reckless 
extravagance. The creditors were living 
in the neighbourhood and must have been 
well acquainted with the circumstances of 
the debtors. They could not have there¬ 
fore advanced these loans in good faith. 
These debts cannot, in view of all the 
circumstances, held to be ‘just’. This find¬ 
ing, it will be observed, covers debts due 
to the alienee as well as to Ghhajomal, 
Bor an antecedent debt, if it is not just, 
must be disallowed whether it is due to 
the alienee himself or a third person. As 


word ‘just’ used in this connexion has 
reference to the nature of the debt and 
not to the person who advanced the 
money. 

In the end, I may refer to one or two 
other arguments which were put forward 
on behalf of the appellant. It was urged 
that the debts being very old, liberal 
allowance should be made in the matter 
of proof of necessity and even admissions 
of the borrower should be held to establish 
necessity. It was also urged that the 
alienations having been consented to by 
Ghuhar Singh, father of the plaintiff, he 
could not challenge them. Reliance was 
placed on 107 P R 1916,^ 97 P R 1901^ 
and 68 P R 1912.^ As to the delay, it was 
chiefly due to the minority of the plaintiff. 
But due allowance has been made for the 
lapse of time in deciding the question of 
necessity where it seemed necessary. In 
dealing with the mortgage of 1912, for 
instance, most of the debts have been 
allowed, as several of the debts were very 
old and the circumstances of the family 
during the period preceding that mortgage 
were not clear. But during the period 
from 1912-17 the mortgagor had appa¬ 
rently sufficient means for the requirements 
of the family as pointed out above and 
there should have been no necessity to 
incur such large debts. He did not even 
pay rent for the land leased from the 
mortgagee. The documents relating to the 
debts throw little light on the question of 
necessity, and it does not appear that the 
alienee has been unable to produce evi¬ 
dence on the point owing to difficulties 
arising from the lapse of time, e. g., death 
of witnesses, etc., so far as this additional 
charge of 1917 is concerned. 97 P R 1901,^ 
which was cited for the appellant, was a 
case of revision which was decided on its 
own facts and laid down no general 
principle. 

Finally as regards the consent of Ghuhar 
Singh it must be remembered that the 
plaintiff as a reversioner has an indepen¬ 
dent right to challenge the alienation as 
he derives the right from the common 

4. Runganath Das v. Ismail, (1909) 139 P W R 

1909=4 I 0 997. 

5. Nidhan v. Buta, AIR 1916 Lah 370=36 I C 

700=107 P R 1916. 

6 . Piran Ditta v. Jloti, (1901) 97 P R 1901. 

7. Habib Khan v, Muhammad, (1912) 68 P R 

1912=16 I C 463=210 P L R 1912. 
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Chuhar Singh might have been taken as 
presumptive evidence of necessity if it had 
been given hona fide, as held in 68 P R 
'1912.^ But in the present instance the 
evidence relating to the character of Chuhar 
Singh suggests that the debts were pro- 
Ibably incurred for his immoral pursuits. 
His consent cannot, therefore, be held to 
be hona fide in the circumstances of the 
case and is therefore not binding on the 
'plaintiff. Lastly, I have to deal with the 
mortgage deed, dated 30th April 1926, by 
which Chuhar Singh himself created an 
additional charge of Rs. 2,000 on the land. 
This deed included only three items. The 
hrst and the third items go together. The 
learned counsel for the appellant frankly 
conceded that his client had failed to 
produce the necessary evidence in respect 
of these items and he did not press them. 
Item 2 consists of Rs. 405 said to be due 
to the alienee on account of Rabi 1982. It 
stands on the same footing as item 4 out of 
the additional charge of Rs. 6,735 created 
by Waryam Singh in 1917. In view of 
the fact that Chuhr Singh was a man of 
bad character and had sufficient means for 
his requirements, I think, this item was 
rightly disallowed. As the result of the 
above findings I would accept this appeal 
only to the extent of allowing an additional 
sum of Rs. 1,000 in respect^ of the first 
mortgage of 1912 and modify the decree 
accordingly. I would allow the appellant 
1/lOth of the costs of this appeal. 

Coldstream, J.— I agree. 

S.C./d.S. Appeal partly allowed. 

8. Sundar v. Salig Ram, (1911) 26 P R 1911=9 
I 0 300. 
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Tek Chand, J. 

Das Mal and another — Plaintiffs 

— Appellants. 

V. 

Sundersvigh, Defendant and others^ 

Plaintiffs — Respondents. 

Second Appeal No. 674 of 1936, Decided 
•on 26th November 1936, from decree of 
Senior Sub-Judge, Amritsar, D/- 13th 
March 1936. 

Evidence Act (1872), S. 145 - PUinliff's 
witness—Documents executed by such witness 
produced by defendant to contradict witness 
—Documents held admissible in evidence 
even though plaintiff not party to suchdocu* 
ments, 


1937 

Where a plaintiff brought a suit for declaration I 
that a certain house was his and he examined aa I 
his witness his neighbour who had executed cer* I 
tain sale deeds in which the house in suit was 
stated to be that of defendant, and the defendant 
produced these sale deeds while cross-examining 
the said witnesses : 

Held: that the documents were rightly admitted 
in evidence by the Court : A I R 1927 Lah 4iS 
Disting. [P 480 0 2] 

J. B. Agnihotri — for Appellants. 

Indar Dev Dua for Achhru Bam — 

for Respondent (Defendant). 

Judgment.—The main question in this 
case was whether the house in dispute 
belonged to Guranditta, from whom the 
plaintiffs claim to have inherited it. The ' 
learned Senior Subordinate Judge dis¬ 
agreed with the finding of the Court of 
first instance, and came to the conclusion 
that the plaintiffs had failed to establish 
the ownership of the house by Guranditta. 

This is a finding of fact based upon a con¬ 
sideration of the evidence led by the 
parties and it is not open to attack on 
second appeal. The learned counsel for the 
appellant contends that the Senior Subor. 
dinate Judge had erred in relying upon 
Exs. P. W. 1/3, P. W. 1/4 and P. W. 1/5, 
which are sale deeds executed by a stran. 
ger in respect of a neighbouring house, in 
which this house is described as belonging 
to the defendant. He contends that these 
deeds, to which the plaintiff was not a 
party, were legally inadmissible, and the 
finding is vitiated by the circumstance 
that the Judge has considered these docu¬ 
ments. In support of this contention the 
learned counsel relies on 8 Lah 651.^ 
That ease, however, is distinguishable aa 
the executant of these documents, namely, 
Lalli, was examined by the plaintiff him- 
self as a witness in this case, and in order 
to contradict his oral testimony, as given 
in examination-in-chief, the defendant 
produced these documents. The learned 
Judge, therefore, cannot be said to have 
erroneously taken into consideration these 
documents. The rest of the argument of 
the learned counsel for the appellant is a 
mere criticism of the view of the learned 
Senior Subordinate Judge, as to the credi¬ 
bility or sufficiency of evidence on the 
record. This however is a matter into 
which I cannot go in second appeal. The 
appeal fails and is dismissed. Having 
regard to all the oircumstanoes, and espe¬ 
cially the fact that the defendant denied 
__ 

1. Lajput Rai v. Fai* Ahmad, AIR 1927 Lah 
448=103 I 0 889= 8 Lah 651=29 P L B 74. 
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the relationship of the plaintiff with 
Guranditta and made scandalous and false 
allegations against the oharaoter of his 
widow, Mt. Atma Devi, I leave the parties 
to bear their own costs throughout. 

W.D./a.L. Appeal dismissed. 
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Jai Lal, J. 

Ohulam Hussain and another — 

Appellants. 

V. 

Ida and another — Respondents. 

Eirst Appeal No. 141 of 1936, Decided 
on 5th November 1936, from decision of 
Sub-Judge, First Class, Gujranwala, D/- 
7th May 1936. 

Guardians and Wards Act (1890), S. 25 — 
Father's application for custody of his minor 
daughter — Daughter living with aunt since 
her mother’s death and from infancy for 
about 12 years — No interest taken by father 
In her since then Daughter attaining 
marriageable age at time of application — 
Father held should not be given custody of 
his minor daughter in view of minor's in* 
terest. 

The father applied for the oustody of his 
daughter, who was under the custody of her 
mother’s sister since her infancy since the death 
of her mother. She thus lived with her aunt for 
12 years. She even could not recognize her 
father. The father did not take any interest in 
her since she went to live with her aunt. At the 
time of the application the girl had attained 
marriageable age according to her personal law : 

Held : that under such circumstances it was 
not in the interests of the minor girl that she 
should be given in the oustody of her father : 
AIR 1928 Lah 806, Disting. [P 481 0 2] 

Mukand Lal Puri — for Appellants. 

Jagan Nath Talwar —for Respondents. 

Judgment.—The respondent Ida made 
an application under the Guardians and 
Wards Act for the custody of his daughter 
Mt. Sakina Bibi. The girl is in the cus- 
tody of her mother’s sister and her son. 
These two persons were made respondents 
to the application, and they opposed it on 
the ground that the mother of the girl 
died when the latter was one year of age 
and since then, more than 12 years ago, 
the girl has been living with them and 
has been brought up by them as their 
own daughter. The allegation of the 
father was that the girl has throughout 
been living with him and that her aunt, 
the mother’s sister, came on a friendly 
visit to, him about a year qr so before the 
application, and kidnapped the girl. The 
learned trial Judge has granted the appli. 

1937 L/61 & 62 


cation by directing that the custody of the 
minor be given to the father. 

Admittedly the girl is more than 14 
years of age, somewhere near 15 years, 
and it is therefore obvious that the real 
object of the application is to secure her 
custody in order to give her away in mar¬ 
riage. The trial Judge has not given any 
definite finding whether the girl has been 
living with the appellants since the death 
of her mother, as alleged by them, or 
whether she was kidnapped, as alleged by 
the father. He seems to be inclined to 
the view that the story of the appellants 
is correct. I have examined the evidence 
recorded by the trial Judge and am of opi. 
nion that the statements of Ahmad Bibi, 
Faqir Hussain, Fateh Mohammad, Khair 
Din, Nabi Bakhsh and Ghulam Hussain 
prove that the girl has been with the 
appellants since the death of her mother, 
which was about 12 years ago, and that 
since then the father has taken no interest 
in her, and this is supported by the manner 
in which the evidence was given by Mt. 
Sakina Bibi, who absolutely declined to 
recognize her father. The evidence led on 
behalf of the father is not convincing. The 
appellants’ case is further supported by a 
notice which was given by them on 11th 
August 1934 ; and to the allegations made 
therein, that the girl has been living with 
the appellants for about 11 years, no reply 
was given. 

The question then is whether it is in the 
interests of the minor that her oustody 
should be given to her father considering 
that she is living and has been living with 
her aunt, a sister of her mother, ever 
since she was an infant and now when she 
is of marriageable age. AIR 1928 Lah 
806,^ cited on behalf of the respondents, 
does not help the respondents’ case. In 
that case the minor was living with 
strangers to the family and was about 12 
years of age. In the present case she is 
living with her aunt and is according to 
her personal law, nearly of marriageable 
age. I do not consider that, under the 
circumstances, it is in the interests of the 
minor that her oustody should be changed. 
I accept this appeal and set aside the 
order of the trial Judge. No order as to 
costs. 

W.D./a.Ij. Appeal allowed. 

1. Wazir Khan v. Abdul Hamid Khan, AIR 
1928 Lah 806=112 I 0 693, 
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SPECIAL BENCH 

Coldstream, Monroe and Bhide, JJ. 

Mahhooh Ahmad — Petitioner. 

V. 

Emperor, 

Criminal Original No. 3 of 1936, Deoided 
on 15th May 1936, 

^ Press (Emergency Powers) Act (1931), 
S. 3~Notice under S. 3 served upon joint 
keeper of press — Joint keeper purchasing 
share of his partner and continuing it under 
different name by incorporating it with his 
other press—Press is liable to forfeiture even 
if no new notice is served. 

A joint keeper oi a press on whom a notice has 
been served under 8. 3, Press Emergency Powers 
Act, cannot by purchasing the share of his partner 
escape liability to have bis press forfeited when he 
continues to use the press under a difierent name 
by incorporating with it another press of his own 
by pleading that he, the present keeper, had not 
bmn given notice as required by the Act; A I B 
2935 Lah 338, Bef, [P 482 0 2] 

Shabhir Ahmed — for Petitioner. 

Bam Lai {Diwan) — for the Crown, 

Coldstream, J. — On 18-9-1926 the 
petitioner Mahbnb Ahmad made a declara¬ 
tion under 8. 4, Press and Registration of 
Books Act, 1867, stating that he had a 
press in Multan called the "Mahbnb-i-am 
press”. On 24th February 1928 Mahbnb 
Ahmed jointly with Baha-ud.din made a 
similar declaration in respect of another 
press in a different street in Multan en- 
titled the Iqbal Electric Press. On 5th 
July 1935 the Local Government acting 
under sub-s. (3), S. 3, Press (Emergency 
Powers) Act, 1931, called on Mahbub 
Ahmad and Baha-ud-din to deposit secu¬ 
rities to the extent of Rs. 2,000 on 19th 
July. The security was not deposited and 
the Press was closed. On 27th July 1935 
Mahbub Ahmad having purchased from 
Baha-ud.din the latter’s share in the Iqbal 
Electric Press brought the Mahbub-i-am 
Press machinery to the room where the 
Iqbal Electric Press was located and 
started printing in the same premises, 
calling the press the Mahbub-i.am Press. 
In August Mahbub Ahmad began to use 
this press for printing. On 10th December 
1935 the Local Government in exercise of 
the power given it by 8. 12, sub-s. (2), 
press (Emergency Powers) Act, 1931 
declared the press to be forfeited to His 
Majesty. The police accordingly took 
possession of all this machinery and the 
other articles on the premises connected 
with the press. 

The petitioner has appealed to this 
Court under 8. 23 of the Act to have the 


order of forfeiture set aside. The bonten. 
tion urged before ns is that the manage, 
ment of the press having been changed 
and no notice having been served on the 
new management to deposit security the 
confiscation was ultra vires and illegal. 

I can see no force in this argument. It is 
not disputed before us that the press 
which has been forfeited was none other 
than the press which had been called the 
Iqbal Electric Press although it was work¬ 
ing under the name of the Mahbub-i-am 
Press, parts of the machinery of which 
press had been incorporated with the 
Iqbal Electric Press. The petitioner was 
the keeper of this same press when notice 
to deposit security was served upon him on 
5th July 1935 and was still its keeper 
when it was declared forfeited. I can see 
no good reason for holding that a joint 
keeper of a press on whom a notice has 
been served under 8. 3 of the Act can by 
purchasing the share of his partner escape 
liability to have his press forfeited when 
he continues to use the press, by pleading 
that he, the present keeper, had not been 
given notice as required by the Act. 16 
Lah 270^ to which the petitioner's counsel 
has drawn our attention deals with a 
different case and does not appear to me 
to have any clear application to the pre. 
sent circumstances. 

8eoondly, it is contended that so much 
of the confiscated press as consists of 
machinery of the Mahhub-i-am Press can. 
not be confiscated. It is not, however^ 
denied that the machinery of both the 
presses was being used for the same work 
and printing the same matter when the 
confiscation was made, and parts of the 
Mahbub.i-am machinery were being used 
to supplement that of the Iqbal Press. 
It is not shown that the Mahbub-i-am 
machinery or any part of it was being kept 
separate from and not being used in con. 
junction with the confiscated press. The 
only question for decision in this case - 
appears to me to be one of fact, namely,, 
whether the confiscated press is the Iqbal 
Electric Press in respect of which the 
petitioner was given notice on 5th July 
1935. There can be no doubt that the 
confiscated press was in fact the Iqbal 
Electric Press. I would accordingly dis* 


1. In the matter of Yirjanand PrinUng Press, 
Lahore, AIB 1985 Lah 888^:1985 Or 0 619 
=16610 674=86 Or L J 971=16 Lah 270= 
87 P L B 107 (B B). 
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miss this petition "with costs, fixing 
counsel’s fee at Bs. 64. 

Monroe, J— I agree. 

Bhide, J.— I agree. 

e.B./a.L. Peiiiion disviisscd. 
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Addison and Din Mohammad, JJ. 

Mihan Singh and others — Plaintiffs 

Appellants. 

V. 

Bam Singh and others — Defendants 

Respondents. 

Second Appeal No. 452 of 1936, Decided 
on 11th November 1936. 

(a) Custom (Punjab)—Succession — Feroze* 
pore District — Widow, after colluding with 
daughter, alienating husband’spalti in favour 
of persons other than collaterals—Patti not 
homogeneous—Pattidars are entitled to bring 
suit to set aside alienation. 

In Ferozepore District a widow has simply a 
life-interest in the property of her husband. 
Although the daughter has a preferential right 
to succeed to the property of her father, where 
she consents to an alienation of her deceased 
father’s property by her mother, thereby pre¬ 
cluding herself from contesting the alienation, the 
pattidars have a right to bring a suit claiming 
that they are not affected by the alienation on 
the ground that the alienation is not in favour of 
collaterals or reversioners, even though the patti 
is not homogeneous : 9 P i2 1898 {F H) and 16 
P B 1912, Bel on. [P 483 0 1; P 484 0 1] 

(b) Custom (Punjab)—Riwaj-i-am 

The burden is always on the person who 
alleges that custom is different to that stated in 
riwaJ-i-am : A I B 1916 P C 129, Foil 

[P 483 C 2; P 484 0 1] 

Boop Ghand and B. L, Anand I — 

for Appellants. 

Nawal Kishore — for Respondent 1. 

Addison, J. —The plaintiffs in this case 
were some of the pattidars of village Khai 
of Tehsil Moga in the Eerozepore District, 
the other pattidars being impleaded as 
defendants. The house and land in dis¬ 
pute belonged to Eateh Singh who died 
without male issue leaving a widow, 
defendant 1, Mt. Batno. It is clear that 
under custom she had simply a life tenure 
in the property. Nevertheless, she gifted 
it to defendants 2 and 3 on the ground 
that they were her husband’s near col¬ 
laterals. The plaintiffs representing the 
pattidars of the village brought this suit 
on the ground that defendants 2 and 3 
were not collaterals or reversioners of 
Eateh Singh and that, therefore, the 
plaintiffs were not bound by the gift after 
the death of the widow. They asked for 
a declaration to this effect. The trial 


Court held that they were entitled to 
bring the suit although it was admitted 
that Mt. Premo, daughter of Eateh Singh, 
had a preferential right to succeed to the 
disputed property. The plaintiffs, it was 
held, had a right to bring the suit because 
Mt. Premo had consented to the alienation 
and had, therefore, precluded herself from 
suing to contest it. It was further found 
that the donees were not collaterals of 
Eateh Singh and that under custom all 
the pattidars were entitled to succeed 
after the death of Eateh Singh and that 
of Mt. Premo and her line. A decree was, 
therefore, granted by the trial Court to 
the effect that the alienation would not 
affect the rights of the pattidars to sue- 
ceed whenever the succession to them 
opened out. 

There was an appeal to the District 
Judge who merely held that under custom 
the pattidars were not entitled to succeed 
as the patti was not homogeneous. As 
this meant that the suit failed, he did not 
decide whether the donees were collaterals. 
He granted a certificate for a second 
appeal under S. 41, Punjab Courts Act, 
and it is now before us. The appeal must 
be accepted. The answer to question 63 of 
the Customary Law of Ferozepore District, 
1914, is that the estate of a man who 
dies intestate leaving no relations will 
first become shamilat thulla; if there are 
no thullas, shamilat patti; and if there are 
no pattis, shamilat deh. One of the in. 
stances quoted under this answer is 9 P R 
1898.^ In that case it was held that the 
land became shamilat of the patti when 
a man died intestate without leaving any 
relations. Another similar case is 16 P B 
1912,^ although it arose in the Ludhiana 
District where, however, the riwaj-i-am 
was exactly the same as in the present 
case. It was there held that a pattidar 
who had purchased his rights in the patti 
had an equal right of succession with the 
other pattidars who were owners from 
the beginning. It was there said that 
the riwaj-i-am conferred the right of 
succession upon the pattidars pure and 
simple. This is so here also. Since the 
Privy Council decision in 45 P B 1917® 
the burden is always on the person who 

1. Sardai Samp Singh v. Snndar, (1898) 9 P B 

1898 (F B). 

2. Umra v. Karim Bakhsh, (1912) 16 P B 1912 

=14 1 0 492=86 P L B 1912. 

3. Beg V. AUah Ditta, A I B 1916 P 0 129=38 

10 354=44 IA 89=45 PR 1917=44 Oal 

749 (P 0), 
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rallegea that the custom is different to that 
{stated in the riwaj-i-am. It may be 
noted here that the answer to question (l) 
of sub-8. (F) of S. 1 of the 1890 Customary 
law of this District was the same. No 
instances to the contrary have been 
proved. We are aware that there are 
certain rulings in which it has been said 
that where the patti is not homogeneous, 
the pattidars are not entitled to succeed, 
but this was before the decision of the 
Privy Council referred to. We, therefore, 
do not attach any importance to them. 
It follows that after the death of the 
widow of Fateh Singh and of her daughter 
Mt. Premo and her line (if any), the 
plaintiffs are entitled to succeed under 
custom. As Mt. Premo colluded with the 
donor, the plaintiffs were entitled to bring 
the present suit as there is nothing on 
the record to show that it is speculative. 

We must, therefore, accept the appeal, 
set aside the decision of the District Judge 
and remand the appeal to him to decide 
the other questions arising therein, for 
example, whether the donees are collate¬ 
rals of Fateh Singh, in which case un. 
doubtedly they would be preferential heirs 
to the pattidars and the suit would fail. 
The court.fee on the appeal in this Court 
will be refunded and other costs will abide 
the event. 

v.b.b./d.s. Appeal accepted* 


^ A. I. R, 1937 Lahore 484 

Jai Lal, J. 

Kundan Lal Munshi Earn — 

Appellants. 

V. 

Eugh Nandan Lal — Respondent, 

Second Appeal No. 589 of 1935, Decided 
on 4th December 1935. 

^ Contract Act (1872), S, 25—Promise to 
pay—*Consideration~Agreement to pay debt 
due from another is good consideration— 
Defendant acknowledging debt due by bit 
father to plaintiff—Suit by plaintiff on basis 
of such acknowledgment—Personal decree 
held could be passed against defendant as 
there was consideration for personal liabi¬ 
lity. 

An agreement to pay a debt due from a third 
person is good consideration in law. [P 484 0 2] 

A certain sum of money was owed by the 
defendant’s father to the plaintiff. The defendant 
after his father’s death signed an acknowledgment 
in respeot of the money in the books of the plain¬ 
tiff, Plaintiff brought a suit on the basis of such 
acknowledgment. The suit was decreed only 
against the estate of the defendant’s father. A 
personal decree against the defendant was refused 
on the ground that there was no consideration for 


the acknowledgment so far as the personal liabi¬ 
lity was concerned ; 

Held : that even If it oould be assumed that 
the defendant and his father were not members of 
a joint Hindu family, defendant signed the 
balance presumably to save estate of his father 
from sale in execution of any decrees that might 
have been passed against such estate. Legally 
therefore there was consideration for the balance 
in suit and for assumption of personal liability 
by the defendant. A personal decree against the 
defendants could therefore be passed. [P 484 0 2] 

Shamair Chand — for Appellants. 

Shambu Lal Puri — for ^spondent. 

Judgment.—The appellant instituted a 
suit for recovery of money from the res¬ 
pondent. It has been decreed against the 
estate of defendant’s father. It appears 
that money was due to the appellant from 
the father of the respondent and after the 
death of his father he signed an aoknow. 
ledgment in respect of the money in the 
books of the appellant. The suit was on 
the basis of this acknowledgment. 

The learned District Judge has held 
that under the oircumstancea the acknow¬ 
ledgment must be deemed to be without 
consideration so far as the personal liabi- 
lity of the respondent is concerned, but itl 
is well recognized that an agreement to^ 
pay a debt doe from a third person ia 
good consideration in law. Moreover, in! 
this case even if it be assumed that the 
respondent and his father were not mem¬ 
bers of a joint Hindu family, the respon¬ 
dent signed the balance presumably to 
save the estate of his father from sale in 
execution of any decrees that may have 
been passed against such estate. Legally 
therefore there was consideration for the 
balance in suit and for assumption of 
personal liability by the respondent. The 
point in my opinion is so clear that it 
need not be developed further. The res¬ 
pondent had prayed for instalments and 
in view of the dismissal of the plaintiff’s 
suit as against him personally no order 
for instalments was passed. I accept this 
appeal and grant the plaintiff.appellant a 
decree for the amount deoreed by the 
trial Judge with costs throughout person, 
ally against the respondent. The exeou. 
tion of this decree however will not taka 
place if the respondent continues to pay 
Bs. 15 per month in satisfaction thereof 
commencing with Ist January 1936. If 
he makes default in payment of any 
instalment the decree shall become imoqe. 
diately executable. 

k.b./a.l. Appeal allowed. 




1931 


MATU V. JATI 

A. I. R. 1937 Lahore 485 

Jai Lal, J. 

Matu — Defendant — Appellant. 

V. 

Jati — Plaintiff and another — 

Defendant — Respondents. 

Second Appeal No. 691 of 1936, Decided 
on 3rd December 1936, from decree of 
Dist. Judge, Hissar, D/- 27th March 1936. 

^ Limitation — Minor — Minor, member 
of body of reversioners —Reversioner compe¬ 
tent to sue allowing claim to be barred — 
Minor cannot avail of his minority — Claim 
becomes barred against all. 

Minority of one of the reversioners cannot be 
taken advantage of to save limitation if at the 
time of alienation any of the reversioners was 
competent to sue, and has not sued allowing the 
claim to be barred '.AIR 1933 Lah 524, Dis¬ 
approved but followed \ A 1 R 1925 Lah 654 
andAI R1932 Lah 39, Listing. [P 486 C 1] 

Mukand Lai Puri and Qabul Ghand 
Mital — for Appellant. 

Parkash Chandra Jain for Shamair 
Ghand and Shamair Ghand — for 
Respondents. 

Jadgment.—This second appeal arises 
out of a suit brought by the plaintiff, Jati, 
a minor son of Khubi, to set aside two 
alienations by way of mortgages effected 
by Khubi in favour of Matu. The learned 
District Judge has held that both the 
mortgages have not been proved to be for 
consideration and for necessity and to 
this extent bis judgment is conclusive. But 
it is contended on behalf of Matu appel¬ 
lant, the vendee, that the suit in respect 
of one of the mortgages was barred by 
time; that mortgage was effected on 26th 
February 1926, and the suit was insti- 
tuted on 9th June 1933. On the face of 
it the suit when brought was admittedly 
barred by time but exemption is claimed 
by the respondent, the plaintiff, on the 
ground of his minority. It is common 
ground that at the date of the alienation 
the plaintiff had been born. It is, there- 
fore, claimed on his behalf that as he was 
under a disability owing to minority he 
had three years from the attainment of 
majority to institute the suit, and this 
apparently is the view of the learned Dis¬ 
trict Judge. But the appellant relies upon a 
judgment of a Division Bench of this 
Court in Civil Appeal No, 700 of 1926,^ 
decided on 2lBt February 1933, by a Divi¬ 
sion Bench consisting of Addison and 
Bhide, JJ. The following observation is 

9 

1. Gajmdar Singh v. Balwant Eaur, Reported 
in AIR 1933 Lah 524=149 I G 696. 
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specially relied upon by the appellant (at 
p. 527 of A I B 1933 Lah): 

The proposition of law that a suit by a rever¬ 
sioner to challenge an alienation in cases of this 
type is a representative one is now well established 
and it follows almost as a corollary from this 
that if there is at the date of the alienation a 
reversioner who is competent to challenge it but 
fails to do so within the period of limitation, the 
result is binding on the whole body of rever¬ 
sioners. The learned counsel for the appellants 
did not attempt to challenge these propositions 
but merely sought to distinguish the present case 
on the ground of the minority of the plaintiffs. 
But the minority of the plaintiffs cannot help 
them as the period of limitation began to run 
against the whole body of reversioners, some of 
them at any rate being majors when the aliena¬ 
tions were effected. 

If this view of the learned Judges is 
correct then there is no doubt that the 
suit when brought was barred by time 
with regard to the mortgage of 1926. 
Reliance in support of this view is placed 
on three judgments of the Madras High 
Court and on a judgment of this Court in 
6 Lah 405.^ 6 Lah 405^ is, however, 
distinguishable on the ground that the 
suit in that case was by a minor who was 
born after the date of the alienation. It 
was, therefore, held that the minority of 
the plaintiff did not extend the time 
because be was born after the cause of 
action had arisen and could not, there¬ 
fore, take advantage of S. 6, Limitation 
Act, The cases decided under the Hindu 
law do not seem to have any direct bear- 
ing on the question involved. While 
I agree that a suit by reversioner is a 
representative suit, I am of opinion that 
the right of each reversioner to file a suit 
to set aside an alienation is an indepen¬ 
dent and individual right. Till a suit has 
been brought by only one reversioner each 
of the others has a right to file a suit. 
Consequently the omission by one rever. 
sioner to sue to set aside an alienation 
does not by itself debar the other rever¬ 
sioners. It is only when a suit has been 
brought and bona fide prosecuted that it 
becomes a representative suit and all the 
reversioners become bound by its result. 
Consequently, in my opinion, the plaintiff 
in this case being in existence at the date 
of the alienation, had an independent 
right to sue to set aside the alienation and 
as he was a minor on the date of the 
alienation he is, in my opinion, entitled to 
take advantange of S. 6, Limitation Act. 
It is also possible to distinguish the case 

2. Chirag Din v. Abdullah, A I B 1925 Lah 654 
=90 I C 1022=6 Lah 405=26 P L R 695. 
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decided by the Division Bench on 21st 
February 1933 on the ground that the 
learned Judges were oonoerned with the 
effect of the saying provision in Punjab 
Act 1 of 1920, but the grounds on which 
itheir decision is based and which I have 
jquoted above lay down dednitely that, if 
jone reversioner who is in existence on the 
'date of the accrual of the cause of action 
was competent to sue and omits to sue 
jwithin the prescribed time, all the rever¬ 
sioners are barred and this observation 
applies to the facts of this case. I am 
consequently bound to follow this judg¬ 
ment though with great respect I am of 
opinion that the observations of the 
learned Judges have laid down a much 
wider proposition than is justified by law. 
The respondent’s counsel relied on A I R 
1932 Lah 39.^ That case appears to have 
been decided under Hindu law and for 
that reason may not be applicable to the 
facts of this case. I am consequently con¬ 
strained to accept this appeal and to set 
aside the decree of the District Judge 
with regard to the mortgage of 26th 
February 1926. The plaintiff's suit with 
regard to that mortgage shall be dismissed. 
The rest of the decree of the learned Dis¬ 
trict Judge shall stand. The parties shall 
bear their own costs of this litigation 
throughout. 

B.D./d.s. _ Appeal allowed, 

3, Wali Chand v. Punjab Singh, A I R Lah 1932 
39=132 I 0 666. 
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Coldstream and Bhide, JJ. 

Dewa Bam — Convict — Appellant. 

V. 

Emperor, 

Criminal Appeal No. 704 of 1936, 
Decided on 27th October 1936, from order 
of Sess. Judge, Mianwali, D/. Slst May 
1936. 

Penal Code (1860), Ss, 84 and 302~-Accused 
committing murder taking plea of insanity 
under S, 84^No evidence available as to 
state of mind of accused immediately before 
or after offence ~ Evidence adduced estab* 
lishing that accused was suffering from 
grave mental depression and insomnia as 
result of bU son’s death, was subject to 
delusions and often became violent — No 
motive apparent for commission of crime— 
Case of accused falls under S. 84. 

Section 84, Penal Code, requires it to bo proved 
that, at the time when the oflence was com¬ 
mitted, the offender, by reason of unsoondness of 
mind, was incapable of knowing the nature of 
the act or that ha was doing what was either 


1987 

wrong or contrary to law. It would be obviotm* 
very difficult ordinarily to prove the precise stats 
of an ofiender’s mind at the time of the oonunlk 
eion of an offence, but some in^cation thereof 
often furnished by the words or the bonduol of 
the offender while committing it, or immediateW 
before or after the commission of the offenoe 
Where, however, no suoh evidence is available 

and the evidence adduced established beyond doubt 

that the mind of the accused charged with hav* 
ing murdered his wife and daughter had been 
unhinged by the death of his son, that he wag 
suffering from grave mental depression and in* 
aomnia and was subject to delusions and often 
became violent and the accused had no motive 
whatever for committing the offence, the conclu¬ 
sion is irresistible that he must have committed 
the offence without realizing the nature of his 
act and his case falls within the purview of B. 84 > 
AIR 1927 Lah 674\ AIR 1927 Lah 52 and 9i 
PL B 1909, Listing, [P 487 0 2; P 488 0 1, 2] 

Amolak Bam Kapur — for Appellant. 

Des Baj Satvhney — for the Crown. 

Bhide, J. — Dewa Ram, appellant, a 
shopkeeper of the village Gang! in the 
Mianwali district, aged about 46, has been 
convicted in this case of the murder of his 
wife, Mt. Nihal Devi and his daughter, 
Mt. Bhirawan and of attempting to 
murder another daughter of his, named 
Mt. Sbanti, and sentenced to transporta, 
tion for life on each of the two murder 
charges under S. 302, I. P. C., and to 
rigorous imprisonment for seven years on 
the third charge under S. 307, I. P. 0. 
The sentences have been order^ to run 
concurrently. The prosecution case was 
that the appellant Dewa Ram lost his son 
Amir Chand, aged about six or seven for 
whom he had great affection, some nine or 
ten months prior to the murders. Thia 
came as a great shook to the appellant 
which unhinged his mind and since then 
his behaviour was strange. He used to be 
moody, silent and did not work. He 
answered questions incoherently. He was 
generally sleepless at night. He tried at 
times to commit suicide by hanging him. 
self. On the day preceding the murders 
he was found to be sitting on a tree and 
when questioned he said that he was mt. 
ting with his son Amir Chand who was 
there. On the night of 15th and 16th 
February 1936 he was at his house with 
his wife, the two daughters mentioned 
above and a boy aged about 21/4 years, 
when he is said to have committed the 
offences of which he has been oonyioted. 
There were no eyewitnesses and the mat. 
ter came to light only whan the appellant 
himself went next morning to the house 
of his brother Hukam Chand, P. W. 4, at 
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Mianwali (about 4 or 5 fo)s from Gangi) 
and told Bhoja Ram, P. W. 5, another 
brother of his, and Thakar Das, P. W. 7, 
son of Hukam Ohand, that he had mur¬ 
dered his wife and one of his daughters 
and inflicted injuries with a wahola on the 
other, during the preceding night and that 
their bodies were lying in his house which 
ha had looked. His clothes were stained 
with blood. Ho was then taken to the 
thana and the matter was reported to the 

police. . 

The fact that the appellant committed 
the murders and inflicted dangerous injuries 
on Mt. Shanti was admitted by the appel¬ 
lant at the trial. His plea was that ha 
committed the offences unknowingly and 
only came to know what he had dona 
when his face struck a wall after the deed 
and his nose began to bleed. In his writ¬ 
ten statement which was filed through his 
pleader it was stated that since the death 
of his son he frequently remained awake 
at night, lost control over himself and 
behaved like a madman. The learned 
Judge of the Sessions Court, however, 
considered the evidence on the record to be 
insufficient to bring the offence within the 
purview of the exception in S. 84,1. P. C., 
and convicted and sentenced the appellant 
as stated above. The only point urged on 
behalf of the appellant was that the evi¬ 
dence on the record leaves no doubt that 
the appellant committed the offences in a 
fit of insanity without knowing that he 
was doing anything wrong or contrary to 
law and that he should, therefore, have 
been acquitted. The facts that the death 
of his son had unhinged the mind of the 
appellant, that he often kept awake at 
night, was often silent or gave incoherent 
answers and attempted at times to com¬ 
mit suicide are proved by the evidence of 
a number of witnesses some of whom are 
quite disinterested, and there seems to be 
no good reason to disbelieve this evidence. 
He was apparently at times subject to 
delusions, also e. g., when on the day prior 
to the murders he was found sitting on a 
tree and stated that his son Amir Ghand 
was with him. It appears that the appel¬ 
lant became violent at times. Thakar Das, 
P. W. 7, says that while he was under 
treatment at Mianwali prior to the mur¬ 
ders, he became violent at times and had 
beaten him as well as Hukum Ohand and 
Bhoja Bam. Tek Ghand (D. W. 25), a 
brother of the appellant states that ha 
was once accused by the appellant of the 


murder of his son and was also assaulted 
by him. There is also evidence on the 
record that while the appellant was in 
jail as an undertrial prisoner, he once 
became violent and began throwing pit- 
chers at other prisoners and had there¬ 
after to be kept in a separate cell. 

Unfortunately there is no helpful medi¬ 
cal evidence available as regards the men¬ 
tal condition of the appellant before the 
murders. It appears that the only treat¬ 
ment given to him was that of a Hakim 
at Mianwali named Abdul Rahim Khan, 
P, W. 13. This Hakim deposed that 
sometime in December last the appellant 
was taken to him for treatment and ha 
then found him to be suffering^ from 
neurasthenia and gave him a prescription. 
The Hakim was told that the appellant 
suffered from sleeplessness and he advised 
that the patient’s head should be mas- 
saged. The appellant was able to answer 
the Hakim’s questions at the time, though 
not fully. The Hakim deposed that a 
neurasthenic person is not insane, but 
there may be danger of his becoming 
insane. This is the only medical evidence 
on the record regarding the appellant’s 
condition prior to the murders; when the 
appellant was in jail at Mianwali as an 
underbrial prisoner Rai Sahib Devi Dayal, 
Givil Surgeon, used to visit the jail almost 
daily and he used to see the appellant, 
along with the other prisoners. Ha 
found that the appellant looked sad and 
depressed, bub he did nob notice any 
indication of insanity. He did nob, how¬ 
ever, keep him under observation specially. 
The Givil Surgeon deposed that if a person 
wore suffering from hallucinations as the 
appellant apparently did occasionally, e. g. 
when ho thought that his son was sitting 
on a tree, ho might bo said to be subject 
to ‘delusional insanity’. The Givil Surgeon 
is, however, apparently not a mental 
expert. 

The question whether the case of the 
appellant falls within S. 84,1. F. G., has 
to be decided in the light of the evidence 
described above. I think the evidence 
establishes beyond doubt that the appel- 
lant’s mind had been unhinged by the 
death of his son, that he was suffering 
from grave mental depression and insom¬ 
nia, was subject to delusions and occa¬ 
sionally became violent. But S. 84,1. P. G. 
requires it to be proved that at the time 
when the offence was committed the 
offender by reason of unsoundness of mind 
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was incapable of knowing the nature of the 
act or that he was doing what was either 
wrong or contrary to law. It would be 
'obviously very diflScuIt ordinarily to prove 
the precise state of an offender’s mind at 
the time of the commission of an offence, 
but some indication thereof is often fur¬ 
nished by the words or the conduct of the 
jOffender while committing it, or imme¬ 
diately before or after the commission of 
the offence. In the present instance, 

no such evidence is avail¬ 
able. For the offences were committed by 
the appellant in his own house and not 
only were there no witnesses to the 
offences, but none came to know of them 
till the next morning till the appellant 
went to Mianwali and disclosed them 
himself. The appellant had no motive 
whatever for committing the offences. In 
the first information report there is a 
recital that the appellant suspected that 
his daughter Mt. Bhirawan bore a bad 
character. This probably is a misstatement 
as Bhoja Ram who made the report dis- 
owns it and the evidence on the record 
shows that there was absolutely nothing 
against the character of girl, who was 
only 13 or 14 years. The alleged motive, 
moreover, could not account for the mur¬ 
der of the wife or the murderous assault 
on the other daughter. In committing 
the offences the appellant was injuring 
none more than himself; for these were 
his nearest and dearest relations, who 
were living with him and looking after 
him. 

In the circumstances the conclusion 
seems irresistible that the appellant must 
have committed the offences without rea¬ 
lizing the nature of his act. He has stated 
that he came to know what had happened 
only when he struck against a wall and 
his nose began to bleed. In the absence 
of any evidence to the contrary I do not see 
why this statement should not be accepted 
in the circumstances of the case. The 
appellant was constantly suffering from 
insomnia and it seems quite possible that 
he committed the offences under some 
delusion without realizing their nature, 
It is noteworthy in this connexion that on 
the very day preceding the murders he 
was found^ sitting on a tree under a delu¬ 
sion that his son was there. It seems very 
likely this delusional state of his mind 
developed and he committed the offences 
under some delusion or impulse of which 
he has now no recollection. The learned 


counsel for the Grown tried to support the 
view taken by the learned Sessions Judge 
by citing 8 Lah 684,^ 8 Lah 114,® and 11 
Or L J 105,® but these cases are distin¬ 
guishable as there was evidence in those 
oases to show that the accused had not 
lost his cognitive faculties when he com. 
mitted the offences. In the present 
instance no such evidence is forthcoming 
and I think that the evidence relating to- 
the previous condition of the appellant, 
the utter absence of any motive for com¬ 
mitting the offences and the other facts 
discussed above justify in the circum¬ 
stances of this case an inference that the 
appellant committed the offences without 
knowing the nature of his acts. I would, 
therefore, hold that the appellant's case 
falls within the purview of S. 84, I. P. C., 
and accepting the appeal acquit him. 
Under S. 471, Criminal P. G., I would 
direct that the appellant be detained in 
safe custody in the Punjab Mental Hos¬ 
pital at Lahore in accordance with the 
rules framed by the Local Government. 

Coldstream, J. — I agree. 

B.M./d.s. _ ^peal accepted. 

Emperor, AIR 1927 Lah 674= 
Lah 684=28 Or L J 698=29 


V. jumperor, AIR 1927 uao oa— 
P T ^ ^ ^®0=8 Lah 114=27 

ir Jj xC o23« 


3. Ohajumal v. Emperor, (1910) 94 P L R 1909 
=11 Or L J 105=4 I 0 986. 
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Addison and Din Mohammad, JJ. 

Shiromani Gurdwara Parbandhah 
CommiWtfc—Objector—Appellant. 

V. 

Sardar Singh and another, Petitioners 
and others. Pro forma Objectors — 
Respondents. 

First Appeal No. 77 of 1936, Decided on 
3rd November 1936, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/. 22nd 
November 1935. 

Punjab Sikh Gurdwarat Act (8 of 1925), 
S- IS—Person doing eervice to Gurdwara 
acquiring occupancy landa^Occupancy rights 
belong to such person and not to institution 
—No presumption under S, 18 arises. 

Where a person while ocoupying the office of 
mahant acquires occupancy land and occupancy 
rights thereof, and in the revenue records the 
acquisition is shown as a personal one, the 
ocoupanoy rights acquired by snob perBon are per* 
sonal to him and not on behalf of the institutioD* 
The acquisition of such rights has been recognized 
to be a personal one even in case of grant by Way 
of reward in reo(^ition of servioes rendered to 
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Guidwaia. A preaumption under 6. 18 of the 
Act cannot therefore arise \ A I R 1930 Lah 609; 
AJR mo Lah 46\ AIR 1930 Lah 757 and 
AIR 1932 Lah 513, Rel. on. [P 489 0 2;P490 0 1] 

Sardar Charan Singh and Sardar 
Narindar Singh — for Appellant. 

Din Mohammad, J. —This judgment will 
dispose of Regular First Appeals Nos. 77 
and 90 to 96 of 1936. These appeals 
have been preferred by the Shiromani 
Gardwara Parbandhak Committee. Some 
of the respondents in Appeal No. 94 are 
admittedly the proprietors of the land in 
dispute. All the other respondents are 
alienees from the last Mahant. The con. 
troversy rages round the occupancy rights 
in 280 Kanals 17 Marlas of land in village 
Chak Darwesh in the district of Gujrat. 
The objectors claimed that these rights 
belonged to the Gurdwara at Guliana, but 
this claim was resisted by all the peti¬ 
tioners respondents except Hari Singh and 
Hakam Singh who admitted the claim. 
It was contended on their behalf too that 
the alienations in their favour have been 
effected for necessity. The main question 
that falls to be determined in these cases 
in whether the occupancy rights belonged 
to the Gurdwara or were vested in the 
Mahant in his personal capacity. After 
examining the various extracts from the 
revenue records, we have arrived at the 
conclusion that the occupancy rights in 
dispute belonged to the Mahant himself 
and did not vest in him by virtue of his 
being an office-holder of the Gurdwara. 
Even the Shiromani Gurdwara Parban. 
dhak Committee itself is not in a position 
to urge that these rights had ever been 
shown in the name of the Gardwara. 
The only contention raised on behalf of 
the Committee is that the Mahant came 
into possession of these rights by virtue of 
the office that ho held in the Gurdwara 
and that consequently benefit of the 
presumption under S. 18, Sikh Gurdwaras 
Act, should be given to the institution. In 
support of this contention the appellant 
mainly relies on the fact that the muafi 
that was attached to the institution 
always descended from one office-holder to 
another and that consequently the oocu. 
pancy rights too should be presumed to 
have been inherited by the incumbent of 
the office from his predecessor. This, 
however, cannot be. It is true that the 
muafi did descend from one office-holder 
to another, but this had not been so in 
the case of the occupancy rights. 


The occupancy rights in dispute were 
created for the first time in 1857 as would 
appear from Ex. P, 16 which is a copy of 
the chitha mozarian maurusi mauza 
Chak Darwesh (statement of occupancy 
tenants, Chak Darwesh). Chanan Singh 
and others were shown as occupancy 
tenants under Jalal Din and others on the 
ground of continuous occupation and no 
reference whatever was made to these 
rights being attached to the office of 
mahant. The report of the Settlement 
Superintendent does refer to the muafi 
held by Chanan Singh and others, but 
this fact by itself will not afford any good 
ground to hold that Chanan Singh and 
others were being granted the occupancy 
rights on account of their connection with 
the Gurdwara. Moreover, there is no 
reliable evidence on the record to show 
that the income from these occupancy 
rights had ever been spent on the Gur. 
dwara. Even if it be assumed for the 
sake of argument that the occupancy 
rights in dispute were granted to Chanan 
Singh and others on account of their 
rendering services to the Gurdwara, there 
is abundant authority in support of the 
proposition that a grant to a person by 
way of reward in recognition of servicesj 
rendered to the Gurdwara always remains 
a personal one, AIR 1930 Lah 609.^ 
Farther, there is nothing inconsistent in a 
pujari or any other religious official hold¬ 
ing property in his own name: AIR 1930 
Lah 46.^ Reference may also be made to 
AIR 1930 Lah 757,* where in a case of 
a jagir, devolving from father to son and 
confirmed by the British Government at 
the time of annexation personally in the 
name of the man who was then enjoying 
the benefit, it was held by a Division 
Bench of this Court that the jagir was a 
personal grant even though the grantee 
happened to be a pujari and that no pre¬ 
sumption under S. 18, Cl. (b) or (g), Sikh 
Gurdwaras Act, arose. 

In A I R 1932 Lah 513,^ it was held 
by a Division Bench of this Court that 

1. Gurdwara Parbandhak Committee v. Bohan 

Singh, A I R 1930 Lah €09=128 I C 492. 

2. Shiromani Gurdwara Parbandhak Committee 

V. Karam Singh, AIR 1930 Lah 46=123 
I 0 835. 

3. Shiromani Gurdwara Parbandhak Committee 
V. Karam Singh, AIR 1930 Lah 757=126 
I C 71. 

4. Abdul Haq v. Shiromani Gurdwara Par¬ 

bandhak Committee, Lahore, AIR 1932 Lah 
613=138 I C 387=33 P L R 730=14 Lah 
156. 
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the primary authority on title consists of 
the Jamabandi, and their value is very 
much greater than that of any entry in 
any muafi register. The learned Judges 
further observed that, although in that 
case the words used in 1856 conveyed 
that the land was attached to the institu* 
tion, this could in no way he taken as 
cancelling or reversing the entries con. 
sistently made from 1851 onwards in all 
the Jamabandis showing the mahant for 
the time being as the owner of the land 
in suit. This is on all fours with the 
present case in which, as already stated, 
the Jamabandis have always shown 
Chanan Singh or his descendants as the 
personal holders of the land. We have, 
therefore, no hesitation in affirming the 
decision of the Gurdwara Tribunal to the 
effect that the person shown as occupying 
the land in the revenue records was hold¬ 
ing the land personally and not on behalf 
of the institution. In these circumstances 
no other question arises. We accordingly 
affirm the decree of the Gurdwara Tribu¬ 
nal and dismiss all these appeals. No 
costs will be allowed in Appeals Nos. 77, 
90, 91, 92, 93, 95 and 96 as the respon. 
dents were absent. The contesting respon. 
dents in Appeal No. 94 will, however, get 
their costs from the appellant. 
b.d./a.l. Appeals dismissed, 

A, I. R. 1937 Lahore 490 
Jai Lal, J. 

Oma Shanker Das — Decree-holder ■*” 
Appellant, 

v. 

Bhola Dass Mahant — Judgment- 
debtor — Respondent. 

First Appeal No. 183 of 1936, Decided 
on 26th November 1936, from order of 
Senior Subordinate Judge, Delhi, D/- 14th 
January 1936. 

Scheme «uit — Decree setting out condi¬ 
tions of menegement No provision to 
remove manager on failure to perform condi¬ 
tions—Mismanagement by manager — Appli¬ 
cation for execution is not competent to 
remove manager. 

In the absence of a provision in the conditions 
of management set out in the scheme decree that 
the manager would be liable to be removed on 
his failure to perform the conditions, action can¬ 
not be taken to remove the manager even on 
proof of his mismanagement by means of an 
application for execution: 24 Bom 45; 28 Mad 
319; AIR 1926 Nag 326 and A I R 1931 Bom 
391, Expl. and Disting.; A I B 1936 Mad 581, 
Ret. on, [P4910 1] 

D. N, Aggar7cal — for Appellant. 

Shamsher Bahadur — for Respondent. 


Judgment.—Bhola Das, respondent, ig 
the Mahant of the temple of Rup Bamji 
situated in Delhi, In 1897 two men 
instituted a suit for his removal for rea¬ 
sons with which we are not at present 
concerned. The suit was decreed in the 
Court of the District Judge of Delhi, but 
on an appeal to the Chief Court of the 
Punjab the decree of the District Judge 
was reversed and it was ordered that 
Bhola Das should continue to work on his 
post of Mahant subject to his complying 
with certain rules which are mentioned in 
detail in the decree passed by the Chief 
Court on 8th August 1904. One of the 
conditions was that the Mahant should 
keep proper accounts of the total income 
which were to be audited by persona 
appointed by the District Judge of Delhi 
in the manner mentioned in detail in the 
decree. Mahant Bhola Das has continued 
in his office up to this time. On 8th 
January 1935, an application for exeou. 
tion was presented in the Court of the 
Senior Subordinate Judge of Delhi by 
Kalian Das and Sri Kishen who claim to 
be the ohelas of Mahant Data Bam, a 
Charandasi Sadhu. The application was 
mainly for the removal of the Mahant on 
the ground of mismanagement of the 
temple property by him and of its im« 
proper alienation and for other reasons. 
A prayer also was made that two res- 
peotable persons may be appointed to 
audit the accounts of the Mahant. This 
application has been dismissed by the 
Senior Subordinate Judge on the grounds: 
(1) that it is time-barred, and (2) that it 
is not open to the appellant to apply for 
the execution of the decree because there 
is no executable decree. Consequently 
this appeal has been presented against the 
order of the Senior Subordinate Judge. 

Reliance is placed on 24 Bom 45,^ 28 
Mad 319,* AIR 1926 Nag 326,* and 55 
Bom 414.* None of these judgments how¬ 
ever supports the contention of the appel. 
lant that the decree in question is an 
executable decree and can be executed by 
him. In the decree of the Chief Court 


1. Damodar Bbat v. Bhogilal, (1900) 24 Bom 46 
=1 Bom L R 509. 

9. Prayagdossji Vara v. Srirangaoharlu Vara, 
(1905) 28 Mad 319=15 M L J 133. 

3. Bamu v. Puna, AIR 1926 Nag 326=94 I 0 
326. 


4. Ohandraprssad Ramprasad v. JlaabbatU 
Narayanbharti, AIR 1931 Bom 391=133 


10 740=33 Bom L R 520=55 Bom 4U» 
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and in the directions given by it relating 
to the management o£ the property of the 
temple by the Mahant, there is no condi¬ 
tion that, on his failure to perform the 
duties imposed upon him, he should be 
removed. Further, there is no condition 
that the scheme can be altered on an 
application made to that effect. No autho¬ 
rity has been cited in support of the 
proposition that in the absence of a pro¬ 
vision in the conditions of management 
that the manager would be liable to be 
refnoved on his failure to perform the 
conditions, action can be taken to remove 
him even on proof of his mismanagement 
by means of an application for execution. 

It was held in 24 Bom 45 ^ that when 
there is a clause in the scheme that it can 
be amended on application being made 
for the purpose, then the Court can incor¬ 
porate a condition as to the liability of 
the Mahant to removal on breach of any 
of the conditions of the scheme and can 
then remove him on application for 
removal being made and breach of condi¬ 
tions being proved. The case does not lay 
down the further proposition propounded 
by the learned counsel for the appellant 
that even without the amendment of the 
scheme the Mahant could be removed on 
a breach of any of the conditions on an 
application being made for the purpose. 
28 Mad 319 ^ merely says that in the 
scheme framed by the Court provision 
may be made for the appointment of a 
new trustee in place of an old trustee on the 
happening of certain contingencies. AIK 
1926 Nag 326 ® lays down that a scheme 
once settled can be altered by the Court 
on an application. 55 Bom 414,^ it is 
claimed, lays down the proposition that a 
Court can amend a scheme even if no 
provision is made in it reserving liberty to 
persons concerned to apply for its amend¬ 
ment. 

These matters do not arise before me 
in the present proceedings. Here there is 
no condition relating to the removal of 
the Mahant and therefore no application 
for execution is competent to remove him. 
Whether an application to amend the 
scheme is competent in this case is a 
matter with which I am not concerned 
and on which I express no opinion one 
way or the other: nor on the question 
whether if the scheme is amended and it 
is provided that the Mahant is liable to 
be removed on breach of any of the con¬ 
ditions imposed upon him, he can be 
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removed on an application for his removal, 
because these matters do not now arise 
on the present application. In 59 Mad 
751 ^ it was held a decree of this descrip¬ 
tion is not capable of execution so far as 
the removal of the Mahant is concerned. 
The Senior Subordinate Judge is correct 
therefore that no decree capable of execu¬ 
tion by removal of the Mahant was passed 
by the Chief Court of the Punjab in this 
case. But there is another prayer of the 
appellant and that is to appoint two audi¬ 
tors. An application to appoint audi¬ 
tors can be made by persons mentioned in 
the third condition. The persons men¬ 
tioned are "the plaintiffs or any sadhu 
attached to the temple." If the appellant 
can establish that he is attached to the 
temple he is competent to make an appli¬ 
cation for the appointment of auditors to 
audit the accounts of the temple. But 
this application must be made to the Dis¬ 
trict Judge according to the express direc¬ 
tions contained in the condition, and the 
present application, even if it be assumed 
that the form of application is immaterial, 
was made to the Senior Subordinate Judge, 
who had no jurisdiction to entertain it. 

I decline to entertain the prayer of 
the appellant’s counsel that this applica¬ 
tion may be transferred to the Court of 
the District Judge for the reason that the 
application is not merely for the appoint¬ 
ment of auditors, but contains the princi¬ 
pal prayer, which is not entertainable, at 
the present stage at any rate, and it may 
lead to complications if the application 
for execution is transferred to the Dis¬ 
trict Judge. If so advised, the appellant 
can make a fresh application and then 
his competency to present the application 
can be adjudicated upon and proper orders 
passed by a competent Court. This 
appeal, in my opinion, must fail and I 
dismiss it with costs. 

v.b.b./d.s. Appeal dumissed. 

6, Vaithllinga Mudaliar v. Theyagatajaswaml 
Devasthanam, AIR 1936 Mad 531=165 I 0 
820=69 Mad 751=71 M L J 87. 
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Addison and Din Mohammad, JJ. 

DwarJca Dass — Defendant—Appellant. 

V. 

Municipal CommitUe^ Amritsar — 

Plaintiff — Eespondent. 

Pirst Appeal No. 176 of 1936, Decided 

on 8th December 1936, from decree of 

Sub-Judge, Ist Class, Amritsar, D/- 22nd 
February 1936, 

Municipal Act (3 of 1911), S. 56 
UMtj-Land in pouesiion of and vesting in 
Municipal Committee - Dispute regarding 
land between Municipal Committee and 
Government—Municipal Committee still has 

locus standi to institute suit against tres¬ 
passer. 

Where a Municipal Committee is in possession 
of land few months prior to date of suit which 
has vested in them under 8. 66 (1) (f), Municipal 
Aot, the Municipality has a locus standi to insti¬ 
tute a suit for possession against a trespasser 
although there is a dispute regarding it between 
the Government and the Municipality. 

[P 492 C 2] 

(b) Adverse Possession—User of land by 
granting lease for grazing cattle during rainy 
season—Such user is common in India and is 
not sufficient declaration of ownership so as 
to amount to adverse possession. 

Where in a claim for title by adverse posses¬ 
sion against Municipal Committee the claimant 
produced a document purporting to be a rent deed 
executed in his favour, whereby he had given the 
property on rent to the lessee to graze his cattle 
in rainy season : 

Eeld ; this was not such a declaration of 
ownership as would become apparent to the Com¬ 
mittee or put them on their guard. User of this 
sort was common in India and excited no parti¬ 
cular attention and it was neither intended 
to denote nor understood as denoting a claim to 
the ownership of the land. This obviously was 
not an aot which was sufficient to give title by 
prescription : 16 Bom SS8 ; 35 Bow 712 and 63 
B B 1913^ Bel, on, [P 493 0 1, 2] 

Dev Raj Sawhney and Lala Achhru 
Bam—tor Appellant. 

M. L, Puri and Sham Dass — for 
Eespondent. 

Addison, J. The Municipal Committee 
of Amritsar sued Mahant Dwarka Das for 
possession of 24975 square yards of land 
outside the Sultanwind Gate, comprising 
field No. 1526 of the revenue papers. They 
claimed that it was nazul or Crown land 
under the charge and management of the 
Municipal Committee and they further 
stated that the Committee was in posses¬ 
sion up to a date some eight months 
before the suit was brought and they 
therefore, also relied on their possessory 
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title. The defendant pleaded that ^the 
land in question was owned by the temple 
of which^ the defendant is the malfant 
and that in any case he had been tn pro! 
prietary and adverse possession for mdre 
than 60 years. In a statement before 
issues were framed, the defendant further 
stated that the land had been given to 
the temple by Maharaja Eanjit Singh, a 
grant which was confirmed by the British 
Government after the Sikh Eaj came 1io 
an end. The following issues were framed; 
1. Whether the land in dispute is Khasra 
No, 1626. 2. If so, whether the plaintiff 
is not entitled to bring the suit. 3. If the 
land be found to be Khasra No. 1526, does 
it belong to the defendant or has he had 
possession of it for more than 12 years? 

The trial Court held that Khasra No. 
1526 had been established to be na^ml or 
Crown land and that the plaintiff was 
entitled to bring the suit on the basis of 
their possessory title as well as on the 
ground that it was vested in them by 
reason of S. 56 (l) (f), Municipal Aot. It 
was further found that there was no 
adverse possession and that the plaintiffs 
had been in possession up to 4th January 
1934. On these findings the suit was 
decreed and the defendant has appealed. 

It was not disputed before us and it is 
clear from the evidence that the land in 
dispute comprises Khasra No. 1526 which 
is nazul or Crown land. It was contended, 
however, that the plaintiff was not 
entitled to bring the suit. Eelianoe was 
placed in this connection upon the state¬ 
ment of the Secretary of the Municipal 
Committee who said as a witness that the 
ownership of the site was in dilute 
between the Municipality and the Govern¬ 
ment. He admitted, however, that it was 
nasul or Crown land which was under 
the Municipality's management. As it is 
established that the Municipal Committee 
was in possession upto 4th January 1934 
and as in any case the land vesta in them 
under S. 56 (l) (f), Municipal Aot, it is 
obvious that the Municipality had a locus 
standi to institute the suit; in fact the 
revenue papers show that the Crown is 
the owner but that the land is in the 
occupation and under the management of 
the Municipal Committee. 

The next contention was that on the 
allegations in the plaint it was tot the 
Municipal Committee to prove that thdy 
had been in posBession of the land within 
limitation and that Art. 142, Lirn. Aot^ 




Lahore 493 


Dial Singh v. Surain Singh 


1937 

applied and not Art. 144. In the first 
place no objection was taken to the form 
of issue 3; secondly, even if the contention 
is correct it is established by the evidence 
of Mohammad Shafi (P. W. l) that this 
was vacant Crown land in the occupation 
of the Municipality and that the first 
encroachment made upon it by the defen. 
dant was on 4th January 1934. On that 
date when the witness was going his 
rounds he found that the defendant had 
started to build on part of the site without 
permission of the Municipality and that 
he had enclosed it with a wire fencing. 
It was after this report that the suit was 
instituted. The defendant produced cer. 
tain witnesses who said that the defen. 
dant had been in possession for 14 or 15 
years while one witness Bam Charan Das 
(D. W. 5) stated that the defendant had 
been in possession of the land for the last 
32 years. His source of knowledge as to 
this was the Mahant, that is, the defen. 
dant. This evidence is worthless. On 
the other hand it has been established 
that this was vacant land, the title of 
which was in the Grown and the occupa. 
tion and management of which were with 
the Municipal Committee. Although be¬ 
fore the issues the defendant stated that 
the land had been granted to the temple 
in the time of Maharaja Banjit Singh he 
produced a document as a witness namely, 
Ex. D-1, bearing date 5th February 1873 
to the effect that certain land had been 
gifted to the Mahant of the temple by 
Devi Sahae and others. This is a position 
inconsistent with the position he took up 
before issues and further there is nothing 
to establish that the land gifted is the 
same as the land in dispute. No boundaries 
are given in the document. On the other 
hand it is clear that the land in dispute 
is entered in the revenue papers as be. 
longing to the Crown and managed by the 
Committee. 

It was, however, contended that the 
Mahant had been in adverse possession 
and in this respect reliance was placed 
upon a rent deed, dated 10th April 1904, 
executed by one Gobind Bam in favour 
of one of the Mahants. By this deed 
13 bighas of land were given by the 
Mahant to Gobind Bam for the rainy 
season for grazing cattle. Now, if this 
deed be taken as proved, this was not 
such a declaration of ownership as would 
become apparent to the Committee or put 
them on their guard. The land was 


vacant land and cattle, etc., used to graze 
over it. In 16 Bom 338^ where a privy 
and sheds for cows, etc., and a hut for a 
cartman—all, however, structures of a 
flimsy and purely temporary character, 
were constructed and maintained for many 
years on a piece of land, it was held that 
such user did not amount to adverse 
possession and was insufficient to give a 
title to the land by prescription. User of| 
this sort is common in India and excites! 
no particular attention and it is neither 
intended to denote nor understood as 
denoting a claim to the ownership of the 
land. A similar view was taken in 33 
Bom 712^ and 63 P B 1913.® This 
obviously was not an act which was suffi¬ 
cient to give title to the Mahant by 
prescription. No other point was argued 
before us. The case is perfectly clear and 
we dismiss the appeal with costs. 

B.d./d.S. Appeal dismissed. 

1. Framji Cursetji v. Goculdas Madhowjl, (1892) 

16 Bom 336. 

2. Ganapati Ambadas v. Baghunath Anant, 
(1909) 33 Bom 712=4 I C 244=11 Bom L R 
1087. 

3. Bahmatullah Kbac v. 8 ec 7 . of State, (1913) 
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Skemp, J. 

Dial Singh — Plaintiff — Appellant. 

V. 

Surain Singhs vendee and another^ 
vendor. Defendants — Bespondents. 

Second Appeal No. 774 of 1936, Decided. 
on 4th December 1936, from decree of 
Addl Dist. Judge, Ferozepore, D/- 7th May 
1936. 

Custom (Punjab) ~ Alienation—Ancestral 
land—Necessity—Sale of ancestral land by 
father to purchase land in Bikaner and 
Gwalior — Elder son attesting deed at the 
time of registration—Father actually spend¬ 
ing some money in buying land in Gwalior— 
Suit by minor son for declaration that sale is 
without necessity — Sale held to be for 
necessity. 

One B sold ancestral land for Bs. 1,500, the 
entire consideration being paid to him before the 
Bub’Begistrar. B's elder son was present before 
the Sub-Registrar and attested the deed. The 
object of the sale was the purchase of land in 
Bikaner and Gwalior States. B spent, actually 
some money in purchasing land in Gwalior. A 
suit was brought by his minor son for declara¬ 
tion that the sale was without neoessity: 

Held : that the sale by B in the presence of his 
elder son was an act of good management and 
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Tvas lor necessity \ A 1 B, 
2934 Lah 452 and AIR 
air 1935 Lah 927, Ref. 


1925 Lah 396\AIR 
1938 Lah 338, RtU on; 

tP 49i C 1,2] 


J. L, Kapur — for Appellant, 

Krishan Swarup for Jhanda Singh — 

for Bespondent No. 1. 


Judgment. — The sole point in this 
second appeal is whether a sale of ances- 
tral land was for necessity. It has been 
found by the Courts below that on 3rd 
April 1934 Bhagwan Singh sold ancestral 
land forEs. 1,500, the entire consideration 
being paid to him before the Sub-Kegistrar. 
Bhagwan Singh's elder son was present 
before the Sub-Eegistrar and attested the 
deed. The object of the sale was the 
'purchase of land in Bikaner and Gwalior 
States and actually since the sale Bhagwan 
Singh spent Bs. 160 in buying about 100 
bighas of land in Gwalior. The suit was 
brought by Bhagwan Singh’s younger son, 
a minor, through his mother, on 12th 
February 1935. The lower Courts con- 
currently found that the sale was for 
necessity. Before the District Judge it 
was urged that the money had not been 
actually spent on the purpose for which it 
was raised. But the learned District 
Judge held and this is admitted to be 
correct, that all the alienee has to do is to 
see that the money is required for a legiti¬ 
mate purpose. Further, the alienor was 
not given very much time between the 
alienation and the suit to carry out that 
purpose. The sole question, therefore, is 
whether his sale in order to buy land in 
Gwalior and Bikaner is an act of good 
management which is regarded as neces¬ 
sity. 

Several rulings were quoted not all of 
which are relevant. In 6 Lah 137 a 
Division Bench held that an item of 
Es. 1000 in a sale to enable the vendor 
and his family to proceed to Chinaiwas 
for necessity. In A I E 1934 Lah 452^ 
Bhide, J. held that it was an act of good 
management where a resident of the 
Multan District sold land situate in the 
Ferozepur District which had long been 
under mortgage and was difficult to 
manage. In 34 P L E 161^ a Division 
Bench in peculiar circumstances upheld 

1. Jai Singh v. Barbara Singh, AIR 1926 Lah 

896=89 I 0 302=6 Lah 137=26 P L R 329. 

2. Mohammad Ohiiagh v, Fatta, AIR 1934 Lah 

462=148 IC 209=16 Lah 694=36PLR 

626. 

3. Nur Din v. Fazal Din, AIR 1933 Lah 338— 

144 I 0 266=34 P L R 161. 


the sale of ancestral land for the pnipose 
of investing the purchase money in moift- 
gages. They held that ordinarily tl^ 
would not be justifiable but in that case 
again there was a change of residenoe 
justifying the particular sale. A Division 
Bench in A I E 1935 Lah 927* held that 
where two squares were situate in the 
same village, one ancestral and one non- 
anoestral, it was not an act of necessity to 
sell the ancestral square to pay off the 
mortgage of the non-ancestral one. In 
my opinion in this case no sufficient reason 
has been shown for dissenting from the 
concurrent findings of the Courts below 
that the sale of the land by Bhagwan 
Singh in the presence of his elder son was 
for necessity. I reject this appeal with 

costs. . , 

k.B./a.L. Ap peal dismissed , 

4 , Muhammad Bashir v. Sawal Singh, AIR 
1935 Lah 927=1611 0 361=38 P L B 367. 
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Addison and Din Mohammad, JJ. 

Sohna Mal and others — Creditors — 

« 

Appellants. 

V. 

Sardar Gian Singh, Official Beceiver 
and another —^spondents. 

Letters Patent Appeal No. 101 of 1936, 
Decided on 14th January 1937, from 
judgment of Agha Haider, J., D/- 23rd 
April 1936. 

Provincial Insolvency Act (1920), S, 2(1) (e) 
—Word 'bolding* connotes idea of mortgage,, 
charge or lien which exists and not one 
which is to come into existence in future. 

The word 'holding' used in the definition of the 
term 'secured oreditoi’ as given in Cl. (e), snb* 
B. (1) of S. 2, Provincial Insolvency Act, is in the 
present tense and thus necessarily connotes the 
idea of a mortgage, charge or lien which exists 
and excludes that of the mortgage, charge or lien 
which is to come into existence at some fntnre 
time. CP 496 0 1] 

Ear go pal for M, L, Furi — for 
Appellants. 

Ghulavi Mohi-ud~Din, J. L, Kapur 
and Tashpal Gandhi — for Bes. 
pondents. 

Din Mohammad, J.—This appeal can 
be disposed of on the short ground that 
the appellants on their own showing could 
not in any oiroumstances be termed 
'secured or^itors’ on the day when the 
District Judge, passed orders giving prio¬ 
rity to certain Government dues outstand- 
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icg against the insolvent. The doonment 
on whioh the appellants relied was exeou- 
ted on 4th July 1930. It was to all 
intents and purposes a bond evidencing an 
unsecured loan and was intended by the 
parties to be treated as such for a period 
of six years from the date of its execution. 
Under its terms the creditors could 
neither follow the person of the debtor 
nor his property before the expiry of the 
said period and had to remain content 
merely with a right to add unpaid inter, 
est to the principal sum. It was only 
after the expiration of this period that, 
in case of nourpayment of principal and 
interest, the simple money bond was to 
be converted into a mortgage bond con. 
{erring upon the creditors the privilege of 
enjoying the usufruct of the land specihed 
in the deed for a period of twenty years 
towards the full satisfaction of their loan. 
The word 'holding' used in the definition 
of the term ‘secured creditor’ as given in 
Cl. (e), sub-8. (l) of S, 2, Provincial Insol. 
venoy Act, 1920, is in the present tense 
and thus necessarily connotes the idea of 
a mortgage, charge or lien which exists 
and excludes that of the mortgage, charge 
or lien which is to come into existence at 
some future time. By the terms of the 
document before us no mortgage was crea. 
ted at the time when it was executed and 
if the debtor had repaid the loan within 
six years no mortgage would have come 
into existence at all. Counsel for the 
appellants has not been able to refer to 
any authority which lends support to his 
contention and permits the use of the 
term mortgage’ in relation to such tran¬ 
sactions. He has, however, urged that 
the transaction in question falls within 
the ambit of CL (b), sub-s. (i) of S. 6, 
Punjab Alienation of Land Act, 1900, but 
a mere perusal of the clause would be 
sufficient to expose the hollowness of this 
argument. Apart from all other considera¬ 
tions, that clause at the outset contem. 
plates a transaction which is a mortgage 
at its very inception, and by no straining 
of language can the document executed in 
favour of the appellants fulfil this require¬ 
ment. We accordingly afiSrm the judg¬ 
ment of Agha Haider, J., and dismiss this 
appeal, but allow only one set of costs to 
the respondents. 

S.O./d.s. Appeal dismissed. 
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Feoples Bank of Northern India Ltd.^ 
Lahore — Petitioner. 

V. 

Seth Insaf Ali Ismail Ji —Opposite 
Party. 

Civil Revn. No. 892 of 1936, Decided on 
14th January 1937, from order of Dist. 
Judge, Rawalpindi, D/- 13th July 1936. 

Provincial Insolvency Act (1920), S. 6 (b}~ 
Applicability — S. 6 (b) applies only when 
transfer is with intent to defeat or delay all 
creditors — Debtor transferring his property 
to third person and paying some of his credi* 
tors out of sale proceeds—Transfer not being 
one with intent to defeat or delay all credi* 
tors, S. 6 (b) does not apply. 

Section 6 (b), Prov. Insol. Act, applies only 
when a debtor transfers his property with a 
view to defeat or delay all the creditors. Where 
therefore a debtor transfers his property not 
to a creditor of his and pays out of the 
sale proceeds some of his creditors, the transfer 
not being one with intent to defeat or delay all 
the creditors, the transfer does not amount to an 
act of insolvency on the part of the debtor within 
the meaning of 8. 6 (b) of the Act : A 11? 1934, 
Bang 2i2 and A I R 1935 Rang 281. ReU on ; 
AIR 1935 Sind 53, Ref. [P 496 0 1] 

Bhagwat Dayal — for Petitioner. 

Mekr Chand Mahajan — 

for Opposite Party. 

Order. —This is a second appeal arising 
out of the insolvency proceedings. One 
Yusaf Ali was adjudged insolvent on a 
petition by the Liquidator of the People’s 
Bank of Northern India. The allegation 
of the Liquidator was that Yusaf Ali had 
sold his house on Ist May 1934 for Rupees 
15,000 with the intention of injuring the 
petitioning creditor and to give fraudulent 
preference to other creditors. The Insol¬ 
vency Judge held that the sale by Yusaf 
Ali amounted to an act of insolvency under 
CL (o), S. 6, Prov. Insol. Act, and he, 
therefore, adjudged him insolvent. The 
learned District Judge took a different 
view on appeal. He was of opinion that 
01. (o), S.^ 6, Prov. Insol. Act, was not 
applicable inasmuch as the transfer was 
not in favour of a creditor. As regards 
CL (b), S, 6, he held that the clause was 
not applicable as the transfer was not 
made to defeat or delay all the creditors, 
it being admitted that the sale proceeds 
of the house had been utilised towards the 
payment of debts of other creditors. The 
learned District Judge accordingly accepted 
the appeal and set aside the order of 
adjudication. From the above decision 
the present appeal has been preferred. 
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According to S. 75, Prov. Insol. Act, a 
second appeal does not seem to be com¬ 
petent, but a point of law is involved and 
I shall therefore hear the appeal as a 
petition for revision. 

The learned counsel for the petitioner 
has urged that the interpretation placed 
by the learned District Judge on Cl. (b), 
S. 6, Prov. Insol. Act, is not correct. He 
has contended that it is not necessary 
under that clause that there should be an 
intention to defeat or delay the creditors 
generally and that even if there was no 
intention to defeat or delay any of the 
creditors, the act would amount to an act 
of insolvency. In support of this conten¬ 
tion the learned counsel cited; AI R 1935 
Sind 53.^ The learned counsel for the 
respondent on the other hand, relied on 
AIR 1934 Rang 242^ and AIR 1935 
Rang 281,® which support the view taken 
by the learned District Judge. The latter 
case deals with Cl. (d), but the wording 
there is the same as in Cl. (o). In the 
Sind ruling the insolvent had alienated 
practically the whole of the property and 
the case appears to have been decided 
really on its own facts. The case was 
under the Presidency Towns Insolvency 
Act, The wording of S. 9 (b) of that Act 
is similar to that of S. 6 (b), Prov. Insol. 
Act. But the ruling does not discuss the 
question of interpretation and it seems to 
be more or less assumed that S. 9 (b) 
would apply even if there was an inten¬ 
tion to defeat or delay some of the credi- 
tors. If there is an intention to delay or 
defeat some of the creditors only, the case 
would seem to be one of preference given 
to some creditors at the expense of others. 
Cl. (c), S. 6 deals with transfers resulting 
in preference to creditors but in view of 
its wording the present case does not 
appear to fall under that clause. When 
there is a separate clause dealing with 
transfers resulting in preference to some 
of the creditors, it does not seem likely 
that the Legislature could have intended to 
include any of such oases under Cl. (b) as 
well. As at present advised, I consider 
the interpretation placed upon S. 6 (b), 
Prov. Insol. Act, which is supported by 
the Rangoon authorities to be correct and 

1. Jetbanand Murijmal v. Ghaoshamdas, AIR 

1985 Siod 63=159 1 0 745 = 29 8 L R 265. 

2. Ko Po Yin v. Daw Hnin Thet, AIR 1934 

Bang 242=158 I G 146. 

8. Maung Nyun Tin v. Saw En Hoke, AIR 

1935 Bang 281=158 I 0 610. 


dismiss the petition. In view of all the 
circumstances, I leave the parties to bear 
their own costs in this Court. 

k. b./a.l. Petition dismissed, 
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Bhide, J. 

Daulat Bam — Decree-holder — 

Appellant. 

V. 

Sardar Khatp — Judgment-debtor — 

Respondent. 

Second Appeal No. 1460 of 1936, Deci¬ 
ded on 25th January 1937, from Order 
of Dist. Judge, Gujranwala, D/- 14th 
August 1936. 

Punjab Debtors' Protection Act (2 of 
1936)—Applicability—Executing Court gran¬ 
ting lease—Act coming into force subse¬ 
quently — Appellate Court applying Act and 
setting aside lease—Order held was wrong. 

A lease was granted by the executing Oourt. 
Subsequently the Punjab Debtors* Protection Aot 
came into force and the appellate Oourt at the 
time of bearing applied the Aot and set aside the 
lease : 

Rtld : that the appellate Court's order was 
wrong. The Judge had only to see whether the 
order of lease was correctly passed on the day on 
which it was passed : A I B 19B7 Lak 62, Dist’- 
ing. [P 496 0 2] 

Arjan Bass — for Appellant. 

Bashir Ahmad — for Respondent. 

Judgment.—This is a second appeal 
from the order of the District Judge, 
Gujranwala, setting aside a lease granted 
by the executing Court on 28th May 1936. 
The learned Judge has held that because 
Punjab Aot 2 of 1936 had come into foroa 
when the appeal was heard therefore the 
provisions of that Aot were applicable. 
No authority has been cited in support 
of this view and it seems to me to be 
erroneous. AIR 1937 Lab 52,^ which is 
referred to, is clearly distinguishable. In 
the present case, the learned Judge had 
only to see whether the order of lease was 
correctly passed on the date on which it 
was passed. It is not disputed that Pun. 
jab Aot 2 of 1936 was not in force on 28th 
May 1936 when the order was passed. In 
the oiroumstanoes, the learned Judge was 
not right in setting aside the order, I 
accept the appeal and restore the order of 
the executing Court with coats. 

S.O./d.s. Appeal allowed, 

l. Bishen Ohand v.BakhBhiBh Singh, AIR 1937 
Lah 62, 
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SPECIAL BENCH 

Young, C, J., Monroe and 

Din Mohammad, JJ. 

In the matter of Lala Harkishen Lai. 

Criminal Misc. No. 273 of 1936, Decided 
on 16th October 1936. 

(a) Contempt — High Court — Even non- 
.^residency High Courts have inherent right 
io punish for contempt. 

A non-presidency High Court ia a superior Court 
of Record and this being so, the jurisdiotion to 
punish for oontempb of itself is inherently vested 
in every High Court; and it ia a necessary inci¬ 
dence of this jurisdiotion that such contempts are 
punishable summarily by committal. [P 498 G 1] 

^ (b) Contempt — Powers of High Court- 
Inherent power of High Courts to punish 
contempt of themselves is not taken away by 
Contempt of Courts Act. 

The inherent power of the High Courts as 
superior Courts of Record to punish contempt of 
themselves has not been taken away by the Con¬ 
tempt of Courts Act; it has been left undisturbed 
and consequently the High Courts in India 
continue to have power to deal with contempt of 
themselves in the same manner as a Court of 
Record has under the Common law of England. 

[P 499 0 1] 

(c) Interpretation of Statutes — Statement 
«f Objects and Reasons which accompanies 
draft bill cannot be referred to in interpreta- 
'^ion of Act. 

It is not permissible in India to refer to the 
Statement of Objects and Reasons which accom¬ 
panies the draft bill when it is first introdnoed in 
the legislative body. Unlike the preamble, the 
headings and the marginal notes, the Statement of 
Objects and Reasons is no part of the Act as passed 
by the Legislature. Similarly the debates in the 
Assembly cannot be referred to in the interpreta¬ 
tion of an Act: AIR 1930 All 225; AIR 
1928 Lah 85; AIR 1928 Lah 337; AIR 1929 
Bom 27i and 22 Cal 788 [P C), Rel. on. 

[P 499 C 2] 

^ ^ (d) Contempt—Powers of High Court— 
High Court's power in matter of punishment 
is unlimited—Person sentenced for contempt 
can be jailed even for indefinite period. 

There is no limitation imposed on the High 
Courts in the matter of punishment for contempt. 
Hence an order committing a person to custody 
in jail until such time as he apologises to the 
'High Court and pays into Court the moneys 
received in defiance of the orders of the High 
Court is not ultra vires ; AIR 1929 Pat 72; 
AIR 1918 Cal 713 and In re Bahama Islands, 
il893) A C138, Rel. on. [P 498 C 1; P 500 C 1, 2] 

Abdul Haye — for Petitioner. 

Dewan Earn Lai — for the Crown. 

Young, C. J. —Lala Harkishen Lai was 
committed for contempt on four different 
occasions mentioned below : (l) On Ist 
November 1935 he was awarded one 
month’s imprisonment as, in spite of per¬ 
sonal service, he absented himself without 

any lawful excuse on a date fixed for his 
1937 L/63 & 64 ' 
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appearance in this Court. (2) On 6th 
December 1935 he was awarded two 
months’ imprisonment for disobeying the 
order of Lala Ganga Ram, Subordinate 
Judge, Lahore, restraining him from re. 
ceiving certain moneys due to him from 
the various concerns in which he was 
interested. (3) Again, on the same date, 
for wilfully disregarding the injunction of 
this Court prohibiting him from withdraw¬ 
ing any moneys due to him from his con¬ 
cerns, he was committed to custody in jail 
until such time as he apologised to this 
Court and further purged his contempt 
by paying into this Court the sums of 
money received in defiance of this Court’s 
injunction. (4) On 16th July 1936, he was 
committed to jail for three months for 
refusing to answer questions in proceedings 
under S. 196, Companies Act, the sentence 
to come into effect at the expiry of his 
previous sentences. 

He has now presented this petition 
praying for the review of the above orders 
on the ground that they were illegal. 
Counsel for the petitioner has conceded at 
the outset that the petitioner’s committal 
under the orders mentioned at Nos. 1, 2 
and 4 above cannot be attacked on any 
ground. He has however contended that 
the order of committal passed on 6th 
December in respect of the contempt of 
this Court is unsustainable on the grounds: 
(1) That as the petitioner had been sen. 
tenoed on the same day to two months’ 
imprisonment for receiving moneys from 
different companies, he could not be con¬ 
victed a second time for doing the same 
thing in disregard of the injunction of 
this Court, and (2) that the sentence 
passed on him being indefinite was illegal. 
We have no hesitation in saying that the 
first ground of attack is altogether unten. 
able, inasmuch as the petitioner had, in 
flouting the authority of this Court, com¬ 
mitted a distinct offence and was conse¬ 
quently liable to be punished separately 
on that account, even though he had 
already been punished for disobeying a 
similar order by the Subordinate Judge. 
The injunction of this Court was issued 
much later than the order of the Subordi. 
nate Judge and was more extensive in its 
terms. It could not, under any circum¬ 
stances, merge in the order of the Subor. 
dinate Judge so as to absolve the petitioner 
from the consequences of disobeying it. 

In support of the second grbund the 
petitioner’s counsel has, in the first 
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instance, urged that the Presidency High 
Courts alone had the right to punish for 
CBntempt having inherited it from the 
Supreme Courts to which they had suc¬ 
ceeded. Counsel has nest argued that 
even if there was vested in the High 
Courts any inherent right to punish for 
contempt of themselves prior to the pas¬ 
sing of Act 12 of 1926, they became sub- 
ject to that Act which it is argued, clearly 
defines and limits the powers of the High 
Courts in relation to punishments for con¬ 
tempt, whether of themselves or of the 
subordinate Courts, and that consequently 
this Court was not empowered to pass any 
sentence which was not authorized by 
that Act. In other words, counsel oon- 
jtends that the maximum sentence permis¬ 
sible under S. 3 of the Act being six 
months’ imprisonment, an order commit¬ 
ting the petitioner to custody in jail until 
such time as he apologised to this Court 
and paid into Court the moneys received 
in defiance of the orders of this Court was 
ultra vires. 

There can be no doubt that this Court, 
and every other non-presidency High 
Court in India is vested with an inherent 
right to punish for contempt of the Court 
itself. It cannot be disputed that a non- 
presidenoy High Court is a Superior Court 
of Beoord, and, this being so, the jurisdic¬ 
tion to punish for contempt of itself is 
inherently vested in every High Court. It 
is a necessary incidence of this jurisdiction 
that such contempts are punishable sum¬ 
marily by committal. The question that 
really arises in this case is, whether the 
inherent jurisdiction of the High Courts 
has been taken away or in any wise 
limited by Act 12 of 1926. Now, it is 
well settled that statutes which limit or 
extend Common law rights or which 
limit or take away any jurisdiction vested 
in a High Court must be expressed in 
clear and unambiguous language. It 
becomes necessary therefore to examine 
the Act to see whether the language used 
justifies the construction sought to be 
placed upon it by the petitioner's counsel. 

The Act consists of a preamble and 
three sections. The preamble is divided 
into two paragraphs. Para. 1 refers to 
doubts that had then arisen as to the 
competency of a High Court to punish 
contempt of Subordinate Courts. The 
opening sentence of para. (2) refers to the 
resolving of those doubts and then, with¬ 


out any break in the sentence, proceeds as 
follows: 

and to define and limit the powers exercisable by- 
High Courts and Chief Courts in punishing con¬ 
tempts of Court. 

Section 1 gives the title of the Act and 
provides for its extent and commence, 
ment. Sub-s. (l), S. 2 deals with the 
powers of the High Courts established by 
Letters Patent to punish contempt of 
Courts subordinate to them. Sub.s. (2) of 
the same section deals with the powers of 
the Chief Court to punish contempt of 
itself. Sub-s. (3) of the same section pro¬ 
hibits the High Courts from taking cogni¬ 
zance of contempt of the Subordinate 
Courts punishable under the Penal Code. 

S. 3 is the penal section and limits the 
punishment for contempt of Court to six. 
months’ imprisonment or Rs. 2,000 fine. 

This analysis of the Act clearly indicates 
three things: 

(1) So far as the High Courts are con¬ 
cerned, it merely deals with their powers- 
to punish contempt of the Courts subordi¬ 
nate to them, and does not, either- 
expressly or impliedly, make any provision 
for the High Court to deal with contempt 
of themselves. By sub.s. (l) of S. 2, it 
empowers the High Courts to punish con¬ 
tempt of the Subordinate Courts and by 
Bub-B. (8) of the same section it prohibits 
them from taking cognizance of contempt 
of the subordinate Courts which is 
punishable under the Indian Penal Code. 

(2) The Act presumes that the power of 
the High Courts to punish contempt of 
themselves does already exist and oonse. 
quently empowers them to exercise the 
same jurisdiction, power, and authority in 
accordance with the same procedure and 
practice in respect of contempt of subor. 
dinate Courts "as they have and exercise 
in respect of contempts of themselves". 

(3) In the matter of the Chief Court, 
the Act confers upon it the same jurisdio- 
tion, power and authority in accordance- 
with the same procedure and practice in> 
respect of contempt of itself as is possessed' 
by a High Court. It is significant that 
the Act does not confer any power on the 
Chief Court to punish contempt of Courts- 
subordinate to it and limits its power to ■ 
punish contempt of itself alone. It is for 
this reason that the words "Chief Court" 
find no place in either sub-s. (l) of 8. 2 or 
sub-s. (3) of the same section. 

Evidently, therefore, 8. 3 provides a 
penalty for those contempts only whioh* 
are specifioally made punishable by the* 
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Act and does not affect those contempts 
which were already punishable. From 
this it naturally follows that the inherent 
power of the High Courts as superior 
Courts of Record to punish contempt of 
themselves has not been taken away by 
the Act; it has been left undisturbed and 
consequently the High Courts in India 
continue to have power to deal with con¬ 
tempt of themselves in the same manner 
as a Court of Record has under the Com¬ 
mon Law of England. Counsel for the 
petitioner has urged that as both in the 
preamble and the penal section the words 
contempts of Court’ have been used with, 
out any qualification, they are wide enough 
to cover all contempts. This is clearly an 
erroneous conception of the Act. There 
is no magic in these words. It is signi¬ 
ficant that these very words are used in 
the marginal note to S. 2 which in rela¬ 
tion to the High Courts deals with con- 
tempt of subordinate Courts only and in 
relation to the Chief Court with contempt 
of itself; and this is the only reasonable 
interpretation that can be put upon these 
words wherever they have been used. 
Counsel has next contended in this con. 
nection that if it had been the intention 
of the Legislature to limit the operation 
of the Act to contempt of the subordinate 
Courts only the word ‘such’ would have 
been used before the word 'contempts' in 
para. 2 of the preamble. Thisagrument 
too proceeds on a wrong view of the Act, 
as, firstly, counsel overlooks that the Act 
was dealing with another contempt also, 
that of the Chief Court and, consequently, 
it would have been incorrect to make it 
appear that the Act was limited to con¬ 
tempt of the subordinate Courts only by 
the use of the word ‘such’. Secondly, the 
context does not justify the use of this 
word as the Chief Courts have been men¬ 
tioned there along with the High Courts, 
and the Legislature was not conferring on 
the Chief Courts power to punish con¬ 
tempt of the Courts subordinate to them. 
The fact that we have had to consider 
minutely the construction of Act 12 of 
1926 shows conclusively that there is no 
clear and unambiguous enactment taking 
away the existing jurisdiction of this 
Court. In support of his contention that 
the inherent power of the High Courts to 
punish contempt of themselves has been 
taken away by Act 12 of 1926 counsel 
wished to refer to the Statement of Objects 
and Reasons appended to the Bill as origi. 


nally drafted by its author, as well as to 
the debates that followed in the Legisla¬ 
tive Assembly. This we did not allow. In 
AIR 1930 All 225^ a Full Bench of the 
Allahabad High Court held that it is not 
permissible in India to refer to the State¬ 
ment of Objects and Reasons which 
accompanies the draft Bill when it is first 
introduced in the Legislative body. Unlike 
the preamble, the headings and the mar- 
ginal notes, the Statement of Objects and 
Reasons is no part of the Act as passed by 
the Legislature. Similarly the debates in 
the ^Assembly cannot be referred to in the 
interpretation of an Act, 9 Lah 260^ 
9 Lah 689,® 63 Bom 627,^ and 22 I A 107.^ 
From the various judgments cited at the 
Bar it is abundantly clear that eirery 
High Court in India has in spite of this 
Act always relied on its inherent powers. 
In 117 I C 724,® which was decided by 
the Madras High Court on 28th March 
1928, a party in contempt was not allowed 
to proceed with his appeal. This could 
not have been possible under Act 12 of 
1926. It could be done only under the 
inherent powers vested in the High Court 
as a Court of Record. 

In 103 I C 775,^ which was decided by 
this Court on 21st June 1927, it was held 
by a Bench of five Judges that this Court 
had jurisdiction to proceed summarily in 
oases of contempt of its authority, and 
this, as stated above, is an incidence of 
the inherent jurisdiction vested in the 
High Courts. In 129 I C 366® a Division 
Bench of the Calcutta High Court, in a 
case decided on 29th May 1930, remarked 
as follows; 
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The pow6r of the High Coart to commit for 
any contempt of itself is inherent in 'the Court 
and arises from the fact that it is a Court of 
Record. The power is one that is ancillary to^the 
exercise of the various jurisdictions of the High 
Courts and it may be expedient to exercise it in or 
in relation to one of those jurisdictions. 

The inherent power not having been 
affected by the Act, the only question that 
remains to be decided is whether a sen¬ 
tence in the terms in which it was passed, 
could be inflicted on the petitioner. On 
this question too, there is ample authority 
against the contention of the petitioner. 
In 8 Pat 323® in a case which was decided 
in August 1928, a Bench of five Judges 
of the Patna High Court passed a sentence 
on the party in contempt that: 

He pay a fine of Bs. 500 and that in default of 
such payment he be confined in the Patna Jail 
until such fine shall have been paid. 

In the case reported in 44 I C 930,'® 
which, though decided on 24th April 1869, 
is a leading authority on the subject of 
contempt. Sir Barnes Peacock passed the 
following sentence on the offender : 

That you stand committed for one month to 
the oivil side of the Presidency Jail and that you 
pay a fine of Rs. 500 and that you be further 
imprisoned till the fine be paid. 

In 6 Lah 528," the sentence imposed 
on the offender was that *'he will remain 
in prison until such fine and costs are 
paid". From all these sentences passed 
by the various High Courts in India it 
will be evident that there is no limita¬ 
tion imposed on the High Courts in the 
matter of punishment. The period in 
default of payment of fine was not defined 
in any of these judgments and a person 
sentenced under them could have remained 
in jail for an indefinite period even for 
life if he had not paid the fine. We may 
also refer to the famous case in (1893) 
A C 138.'^ In that case a sentence of 
imprisonment "during the pleasure of the 
Chief Justice" had been passed on the 
offender, and the question of the legality 
of the sentence was referred to by the 
Secretary of State for the Colonies to the 
Privy Council. Eleven members of the 
Judicial Committe e considered the point 
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and came to the conclusion that the sen- 
tenoe was in accordance with law. The 
sentence passed upon the petitioner by 
this Court for contempt was therefore in 
accordance with law. There is one fur¬ 
ther question to be considered, that is, 
whether the ends of justice require that 
Harkishen Lai should be kept indefinitely 
in jail. On each occasion on which his 
case has been before the Court he has 
been invited to express his regret : he 
has on each occasion refused to do so : 
and it seems to us that there is no 
prospect of any change in his outlook. We 
have to consider, therefore, what is a 
sufficient punishment for his offence. 
Taking into account his age and what 
appears to us to be a mental infirmity an 
incapacity to admit that ho had done 
wrong—wo think that if he is confined till 
the 15th November, he will have been 
sufficiently punished. We direct that he 
be released from prison on that date. 
p.r./d.S. Order accordingly. 
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Jai Lal and Abdul Rashid, JJ. 

Bhai Asu Eam — Appellant. 

v. 

Bulaqi Das and others — Respondents. 

First Appeal No. 1384 of 1935, Decided 
on 9th February 1937, from decree of 
Senior Sub-Judge, Multan, D/- 17th June 
1935. 

(a) Cu»lom (Punjab)—Succei»ion — Amar- 
puri Arora of Multan town governed by 
Hindu law—No evidence to prove that such 
person went to reside in village and adopted 
professions and habits of agriculturist—Ac¬ 
cording to Customary law of Multan District 
succession to such person dying sonless ii 
governed by his personal laW—Sons o^f mar¬ 
ried daughter of such person take in pre¬ 
ference to son of deceased’s brother. 

According to the Customary law of the Multan 
District in the Punjab, the custom amongst the 
Arotas who ate the residents of villages and have 
adopted the professions and habits of agricul¬ 
turists, is that in the case of the sonless male 
proprietors, the collaterals within the fourth 
(jegfQe exclude the married daughters. But It is 
expressly stated there that the Arotas of the 
towns follow their personal law. Therefore sons 
of the married daughters of a deceased Amatpuri 
Arora of Multan town and governed by Hindu 
law take the estate of the deceased In preference 
to the son of the brother of the deceased, in the 
absence of evidence that the deceased had gone to 
reside in a village and had adopted the professions 

and habits of an agriculturist. [F 602 0 1; 

P 503 0 1, 2] 

(b) Transfer of Property Act (1882), S, 51— 

Compensation for improvements^—Decree for 
possession of certain property in favour of 
plaintiff, he having better title as against 
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defendant in possession of such properly— 
Defendant though in possession of such pro¬ 
perty for longtime, not keeping any accounts 
of income derived from it—No proof of present 
value of improvements made by him—Defen¬ 
dant held not entitled to compensation for 
improvements on eviction by plaintiff. 

Where the plaintif! obtained a decree against 
the defendant for the possession of certain pro¬ 
perty in the possession of the defendant, on the 
ground that the plaintiff was entitled to it as 
against the defendant, and the defendant claimed 
to be compensated by the plaintiff for the 
improvements efiected by him in the property 
but the defendant did not produce any accounts 
of the income he derived from the property during 
the period of bis possession and there was nothing 
on record to show the present value of the 
improvements ejected by him : 

Eeld : that under such circumstances the 
defendant was not entitled to any compensation 
for the improvements alleged to be effected by 
him in the property. [P 504 C 1] 

Jagan Nath Aggarwal and Shamhu 
Lai Puri — for Appellant!. 

Mehr Chand Mahajan, Inder Dev Diia 
and Yash'pal Gandhi — for Respon¬ 
dents. 

Jai Lai, J.—This appeal is by Bhai 
Asu Ram defendant. It is against a decree 
for possession of property granted against 
him by the Senior Subordinate Judge of 
Multan in a suit brought against him by 
the three respondents Bulaqi Das, Hira 
Nand and Sada Nand. The following is 
the pedigree of the parties ; 

BA8TI RAM 

I 

Mul Ohand 

I 

Freman Ram=(Mt. Fair! Bai widow) 

I 


Lorinda Bam= Fujara Lai, Girdhari Lai, 
(Mt. Puri Bai (died (died 1891) 

widow) unmarried) 

I 

Asu Ram, 

(defendant) 


Neb Raj Mt. Tikkan Bai Mt. Fair! Bai 

I j 

Lala Sada Nand, 

(Pltff. 3) 

I ^1 

Parma Nand Airapat 


Lala Hira Nand, Lala Bulaqi Das, 

(Pltff. 2) (Pltff. 1) 

The original owner of the properties in 
dispute, according to the plaintiffs was 
Girdhari Lai, who died in 1891 leaving 
two daughters Mt. Pairi Bai and Mt. 
Tikkan Bai, and a brother Lorinda Ram. 


On his death, Lorinda Ram took posses¬ 
sion of the entire property in dispute 
apparently claiming that he was entitled 
to it either by survivorship or by inherit¬ 
ance. No claim to it however was preferred 
in his time by the two daughters of Gir¬ 
dhari Lai, Mt. Pairi Bai and Mt. Tikkan 
Bai. Mt. Tikkan Bai, the last of the two 
surviving daughters died on 25th Septem¬ 
ber 1931, and consequently the suit out of 
which this appeal has arisen was insti¬ 
tuted on 26th August 1932, by the 
sons of Mt. Pairi Bai and Mt. Tikkan 
Bai. They claimed that the parties, who 
are Amarpuri Aroras of Multan, are gov¬ 
erned by the Hindu law and according 
to that law, on the death of Girdhari 
Lai, his two daughters were entitled to 
inherit his property and on the death of 
the surviving daughter they, the plaintiffs, 
are hia heirs, that Lorinda Ram had taken 
illegal possession of the property on the 
death of Girdhari Lai, and therefore the 
plaintiffs are entitled to a decree for pos¬ 
session. The property described in the 
plaint of which possession was claimed 
consists of six items : (l) one-third share 
of the land at Maswanwala well, (2) land 
attached to Nebh Eajwalla well, (3) one- 
half of a house situated in mohalla Amar- 
purian, inside Delhi Gate, Multan City, 
(4) one-half of a house situated in mohalla 
Amarpurian inside Delhi Gate, Multan 
City, (5) one.half share of a shop with 
house situated in Sikandrabad, tahsil Shuja- 
bad, district Multan, and (6) one-half of a 
house situated in Sikandrabad. The defen¬ 
dant Asu Ram, who is the son of Lorinda 
Ram, pleaded that the parties are not 
governed in matters of succession by 
the personal law, that is to say, the 
Hindu law but by custom, according to 
which married daughters are not entitled 
to inherit in the presence of collaterals of 
the fourth degree. He also alleged that 
the two houses in Multan and the two 
houses and the shop in Sikandrabad were 
not owned by Girdhari Lai at all, that is 
to say, he had no share in them, but that 
they were owned by Lorinda Eam alone. 
He also claimed that in case a decree for 
possession be granted to the plaintiffs, he 
should be awarded a sum of Rs. 7,000 on 
account of improvements effected by him 
to the property in dispute when it was in 
his possession. 

On these questions the parties went to 
trial and the learned Senior Subordinate 
Judge has held that they being originally 
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residents of Multan are governed by the 
Hindu law and consequently that the 
plaintiffs are entitled to inherit the pro¬ 
perty. He has held that the entire pro¬ 
perty claimed by the plaintiffs belonged to 
Girdhari Lai and also that the defendant did 
effect improvements to the property, the 
value whereof is Es. 1,050. This improve¬ 
ment consists of the sinking of a well in the 
year 1912 at a cost of Es. 800 and repairs 
effected to the same well in the year 1928 
at a cost of Es. 260. He has, however, 
declined to award any compensation to 
the defendant on the main ground that he 
was a trespasser in possession and is not, 
therefore, entitled to any compensation. 

I may mention here that one more plea 
was taken on behalf of the defendant that 
the suit was barred by time. This also 
was decided by the Senior Subordinate 
Judge against the defendant and it is con¬ 
ceded before us by Mr. Jagan Nath 
Aggarwal, who appeared for the appellant, 
that this plea of limitation cannot be 
sustained. He has not consequently 
addressed us on the question of limitation 
and no decision need be given on this 
aspect of the case. The main controversy 
before us has centred round the question 
whether in matters of succession the par¬ 
ties are governed by the Hindu law or by 
custom propounded by the appellant. A 
statement of this custom is to be found in 
Emerson’s Customary Law of the Multan 
District prepared during the settlement of 
1924.25. It is stated there inter alia that 
with regard to Aroras who are residents 
of villages and have adopted the profes¬ 
sion and habits of agriculturists, the 
custom is that in the case of sonless male 
proprietors collaterals within the fourth 
degree exclude the married daughters. 
With regard to the Aroras of the towns, 
it is expressly stated there that they 
follow their personal law. 

The case for the respondents was that 
Girdhari Lai and Lorinda Eam and their 
ancestors resided in Multan, that about 
50 years ago Lorinda Eam and probably 
Girdhari Lai left Multan and settled down 
in Sikandrabad, which is a village about 
13 miles from Multan. It appears from 
the evidence that Girdhari Lai was a 
Hakim by profession; Lorinda Eam appa¬ 
rently was a shopkeeper, though the 
appellant's case is that he used to oulti- 
vate land with his own hands when 
residing at Sikandrabad. The appellant 
denies that this family ever resided in 


Multan and asserts that Sikandrabad is 
the original home of the family. This, 
however, cannot be. This is the only 
family of Amarpuria Aroras residing at 
Sikandrabad and it is not shown that the 
village was founded by his ancestors or 
that they settled in it with its founders. 
They must therefore have come to live in 
it at some later date. The defendant has 
not been able to explain from where his 
ancestors came to Sikandrabad. On the 
side of the respondent-plaintiffs nine 
witnesses have appeared and given evi¬ 
dence that both Girdhari Lai and Lorinda 
Eam originally resided in Multan in 
mohalla Amarpurian, where the family 
owns two houses still. The existence of 
these two houses in the mohalla is not 
denied by the appellant, but he claims 
that he acquired them by purchase. Of 
this, there is no proof. It is possible that 
the witnesses for the plaintiffs, when ^ey 
stated that Girdhari Lai and Lorinda 
Eam went from' Multan to reside in 
Sikandrabad about 50 years ago, are not 
quite correct and it may be that they 
went more than 50 years ago. But this 
matter, in my opinion, does not affect the 
question before us. 

A very important piece of evidence pro¬ 
duced on behalf of the plaintiff is the 
statement of Eoda Eam, a pandah from 
Hardwar. He has produced his books in 
which there are entries signed by Lorinda 
Eam, by Asu Eam, by Asu Eam's sons 
and his grandsons, in which the family is 
described as of Multan. This pandah 
appears to be the purohit at Hardwar of 
the Amarpuri Aroras, and in the book 
produced by him are to be found entries 
relating to Amarpuri Aroras residing in 
Bahawalpur and other places, whose origi¬ 
nal home is described to be in Multan and 
the family of the parties also is mentioned 
as one- of such Amarpuri Aroras. Some 
of the entries, no doubt, are not in the 
hand-writing of Eoda Eam, but he has 
deposed that they are in the hand-writing 
of his father and his uncle. Two of these 
entries are not the original entries. They 
have been copied from another book, but 
the entries are copied by the father and 
the uncle of Eoda Eam, who both are 
deposed to have died more than 15 years 
ago. There can, therefore, be no doubt as 
to the genuineness of these entries. We 
have examined the originals and have no 
doubt that the trial Judge has oome to 
the correct conclusion that they are 
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genuine entries. The reason why these 
two entries have been copied from another 
book is that previously when fewer 
number of men used to visit Hardwar the 
entries were made in chronological order 
of all the visitors whether they belonged 
to one caste or family or not, but when a 
larger number of persons began to visit 
the place the pandah found it necessary to 
have separate entries on separate pages 
relating to each caste or each family, and 
in order to start entries in this manner 
the previous entries relating to this family 
were copied in a new book in which sepa- 
rate pages were assigned to the Amarpuri 
Aroras of Multan, 

Now Asu Ram was questioned as to the 
signature of his father Lorinda Ram and 
his own signature. He professed inability 
'to recognize both on the ground that he had 
a cataract in his eye. His son and his 
grandsons were not produced to deny the 
signatures which were deposed to be 
theirs. Under these circumstances, in my 
opinion, these entries must be held to be 
genuine and to bear the signatures of 
Lorinda Ram and Asu Ram and his son 
and his grandsons. They clearly describe 
the family as belonging to Multan. It 
must therefore be held that the family 
belongs to Multan and that for the sake of 
ilivelihood or for some other reason 
Lorinda Ram and Girdhari Lai both 
began to reside in Sikandrabad, 13 miles 
from Multan. Their original ancestral 
home was at Multan and it is in evidence 
that they still have kept up their con. 
nexions with Multan, Marriage cere, 
monies in the family are celebrated in 
Multan. It is not therefore the case of 
Aroras who are residents of a village and 
who have adopted agricultural habits and 
customs. On the other hand, the parties 
still profess to belong to Multan and must 
be held to be governed by their personal 
law and not by custom. 

In view of this finding, it is unnecessary 
to discuss the several instances that have 
■been given by the witnesses of the parties 
and which are summarized at the end of 
the judgment of the trial Judge, specially 
as it is conceded by Mr. Jagan Nath 
Aggarwal that if it be found that the 
parties are governed by the law applicable 
■to the Arora residents of Multan, then the 
plaintiffs are entitled to the decree which 
'has been granted to them. His sole con. 
^tention is that, in the circumstances, it 
■must be held that they were never resi. 


dents of Multan and even if they were 
residents of Multan that they have relin¬ 
quished all connexions with that place and 
have adopted all the habits and customs 
of agriculturists of Multan. It is not 
necessary also to determine what the 
custom regarding succession among the 
Aroras of the Multan District, who have 
adopted the habits and customs of the 
agriculturists, is. I would therefore hold 
that the conclusion of the learned Senior 
Subordinate Judge that the parties are 
governed by the personal law is correct, 
and consequently he has rightly decreed 
the plaintiffs’ suit with regard to the 
property which was left by Girdhari 
Lai. Now as I have already stated the 
appellant claimed that the two houses in 
Multan were the sole property of Lorinda 
Ram, but evidence on the record is over¬ 
whelming that the two houses in Multan 
are the ancestral property of Girdhari Lai 
and Lorinda Ram. It was contended on 
behalf of Asu Ram that these two houses 
had been acquired by purchase by his 
father, but no reliable evidence was 
pointed out to us to support this assertion. 
If Lorinda Ram had acquired these houses 
such evidence would have been available 
to the appellant but none was produced. 
In the face of the plaintiffs’ evidence given 
by a large number of witnesses that these 
are ancestral houses of the family, Girdhari 
Lai must be held to be an owner of one- 
half share in them and a decree for that 
share alone was claimed by the plaintiffs 
in this case. 

The matter of the house with a shop 
and another house situated at Sikandrabad 
stands, however, on a different footing. 
The burden of proving that Girdhari Lai 
had a share in this property was on the 
plaintiffs. They have given no evidence. 
Asu Ram has claimed that there was 
a partition between Girdhari Lai and 
Lorinda Ram about 40 years ago and this 
statement is supported by the evidence of 
Thakar Das, a witness for the plaintiffs. 
It cannot therefore be assumed and indeed 
it is not asserted by either party that 
Girdhari Lai and Lorinda Ram were 
members of a joint Hindu family when 
Girdhari Lai died. On the other hand, 
there is evidence to show that Lorinda 
Ram lived in Sikandrabad in his own 
house and Girdhari Lai lived at the 
Maswanwala well. He subsequently went 
to Sikandrabad and lived in a hired house. 

If he was a joint owner in the house 


604 Lahore Kidar Nath y. Bagh Singh (Din Mohammad, J.) 1989' 


occupied by Lorinda Ram, it does not 
stand to reason why he should hire a 
house for his own residence in Sikandrabad. 
Not only therefore there is no proof that 
Girdhari Lai and Lorinda Ram acquired 
property jointly at Sikandrabad, on the 
other hand, circumstances negative any 
inference that Girdhari Lai was a co-owner 
with Lorinda Ram in the houses and the 
shop in dispute. This leaves the question 
of improvement. 

I have already stated that the appel¬ 
lant’s claim is that he spent Rs, 800 on 
sinking a well in the year 1912. It appears 
that in 1928 he effected repairs to this 
well, it is alleged, at a cost of Rs. 250. 
But it is clear that at that time he got 
concessions from the revenue authorities 
in the form of remission of land revenue 
on account of the repairs on the well and 
since the repairs have been done, he has 
used the well for about eight years. It 
must also be remembered that ever since 
the death of Girdhari Lai, Lorinda Ram 
and after the death of Lorinda Ram Asu 
Ram has been realizing the income of the 
entire property in dispute. No accounts of 
the income so derived have been rendered 
and there is no proof on the record as to 
the present value of the improvements 
alleged to have been effected by Lorinda 
Ram. The burden was on him to establish 
this. In the absence of any such proof 
and having regard to all the circumstances, 
in my opinion, the learned Senior Subor¬ 
dinate Judge has rightly declined to award 
anything to the appellant on account of 
the improvements. 

The consequence of the above discussion 
is that, in my opinion, this appeal should 
be accepted only to the extent that the 
decree of the Senior Subordinate Judge 
with regard to the house with shop and 
the second house situated at Sikandrabad 
must be set aside and the rest of the 
decree must be affirmed. I would order 
accordingly. The appellant shall pay half 
the costs of the respondents throughout. 

Abdul Rashid, J .—I agree. 

W.D./a.L. Order accordingly. 
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Addison and Din Mohammad, JJ, 

Kidar Nath and others — Defendants- 
—Appellants. 

V. 


Bagh Singhs Plaintiff and others^ 
Vendors—Defendants — Respondents* 

First Appeal No. 73 of 1936, Decided on 
9th October 1936, from decree of AddL 
Diet. Judge, Ferozepore, D/. 3l8t January 
1936. 

(a) Punjab Pre-emption Act (1 of 1913)^ 
Ss. 4 and 14—Sale of agricultural land by 
member of agricultural tribe — Vendeei al* 
though proprietors in the estate notmembera 
of agricultural tribe—Member of alienor's^ 
tribe has preferential right of pre*emption to 
that of vendees. 

A member of an alienor’s tribe has a preferen¬ 
tial right, in respect of a sale of agricultural land- 
by a member of an agrioultural tribe, to that of 
vendee, who, though a proprietor in the estate, is 
not a member of an agricultural tribe. Bight of 
pre-emption is primarily and essentially a right of' 
priority to buy and such right under such circum¬ 
stances is conferred by law on a member of the 
agricultural tribe only and not upon a mere agri* 
culturist or proprietor in the estate: XOl P R 
1907 and 23 P R 1908, Rel. on. [P 505 C 2 ;. 

P 606 0 1} 


(b) Interpretation of Statutes — Duty of 
Courts—Courts have to administer law aa 
they find it—They are not concerned with 
policy of administration or effect of parti¬ 
cular legislation on any section of society. 

The Judges, sitting as Courts of law, are not 
concerned with the policy of administration nor 
with the effect of a piece of legislation on any 
section of the society. They have to administer 
the law as they find it and they cannot twist the 
language of any enactment to avoid any real or 
imaginary hardships in which it may result. 

[P 606 0 1) 

(c) Pre-emption—Suit for—To deprive per¬ 
son of right of pre-emption, there must be 
clear and cogent evidence justifying that 
course—Mere oral statements by few wit¬ 
nesses showing that pre-emptor bad know¬ 
ledge of sale do not prove relinquishment of 
right by him, 

To deprive a person of any legal right that he 
possesses, there must be clear and cogent evidence 
on record justifying that course. [P 506 0 1] 

In a suit for pre-emption, the mere oral state¬ 
ments of a few witnesses deposing to certain cir¬ 
cumstances from which it may be possible to infer 
that the prospective pre-emptor had knowledge of 
the sale would not be enough to prove that he had 
positively relinquished the enforcement of hie 
right. [P 506 C 1] 

Badri Das, Achhru Bam and Inder 
Dev Dua — for Appellants. 


Mehr Chand Mahajan and Dev Baj* 
Satvhney — for ^spondents. 

Din Mohammad, J.— On 22nd Febra* 
ary 1933, Kartar Singh and Gnlzar Smgh> 
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Jats of Mouza Moga Mehla Singh, sold 22 
kanals and Hi marks of land to Kidar 
Nath, Shiv Dat Rai and Eameshar Das, 
Aggarwals of the same place, for Rs. 2,428. 
On 20tih February 1934, Bagh Singh 
another Jat proprietor of the same mouza, 
instituted a suit for possession by pre¬ 
emption of the land on the ground that he 
being a member of an agricultural tribe 
had a preferential right over the vendees 
who were non.agriculturist Mahajans. He 
challenged the price also but with that 
aspect of the case we are not concerned in 
this appeal. The vendees raised various 
pleas. Among other grounds, it was con¬ 
tended that the plaintiff’s right of pre¬ 
emption was not superior to that of the 
vendees, inasmuch as they were also 
khewatdars in the village, that the plain, 
tiff had waived his right, that the plain¬ 
tiff’s conduct barred the present suit and 
that the vendees had effected improve¬ 
ments to the value of Rs. 2,900. They 
further added that the land had been 
purchased for charitable purposes and 
that that fact also operated as a bar to 
the present suit. The trial Judge framed 
the following issues: 

(1) Whether the plaintiS has a right of pre¬ 
emption as against the vendees ? (2) Whether the 
sum of Bb. 300 in dispute V7as actually paid? (3) 
What is the market value oi the land in suit ? (4) 
Whether the plaintiff has lost his tight to sue? (5) 
Whether any improvements have been made and 
whether the defendants are entitled to claim the 
cost of those improvements ? If so, what is the 
cost of the improvements? (6) Whether the pur¬ 
chase was made for building a dharamsala and 
hence no suit for pre-emption is competent ? 

Issues 2 and 3 were given up by the 
plaintiff and hence they were decided 
against him. On issue 1 the finding of 
the trial Judge was that the right of the 
plaintiff was superior to that of the 
vendees. On issue 4 the trial Judge came 
to the conclusion that waiver had not 
been established. So far as improvements 
were concerned, a sum of Ra. 2,186 was 
allowed to the vendees. The balance of 
Rs. 314 was disallowed, which was claimed 
as the price of some parallel and horizon¬ 
tal bars fixed in the ground, as well as of a 
few benches that were placed there, a 
hand pump that was put up there for 
drawing drinking water and a few fruit 
trees that had been planted there. Issue 6 
was also decided against the vendees, 
inasmuch as S. 5, Pre-emption Act, was 
held inapplicable to the case. The vendees 
have appealed. The main contentions 
raised on behalf of the vendees before us 


are that they can resist the plaintiff’s 
right of pre-emption and that the plaintiff 
had waived his right, if any. We take up 
first the question whether the plaintiff 
could under the law oust the vendees. 
The plaintiff relies on S. 14, Pre-emption 
Act, which reads as follows: 

No person other than a person who was at the 
date of sale a member of an agricultural tribe in 
the same group of agricultural tribes as the vendor 
shall have a right of pre-emption in respect of 
agricultural land sold by a member of an agricul¬ 
tural tribe. 

The plain language of the section clearly 
helps the plaintiff; but counsel for the, 
appellants has contended that this section 
does not debar the vendees from resisting 
the plaintiff’s claim on the ground that 
they are proprietors in the estate and 
thus claim an equal right with the pre. 
emptor. He has urged that the section is 
intended to apply to pre.emptors who 
appear in Court as plaintiffs and not to the 
vendees who are impleaded as defendants. 
This is obviously wrong. So long ago as 
1907 this question was exhaustively dis¬ 
cussed by a Division Bench of the Punjab 
Chief Court with reference to S. 11 of the 
old Pre-emption Act, and it was laid down 
that a member of the alienor’s tribe had 
a preferential right of pre-emption in res¬ 
pect of a sale of agricultural land by a 
member of an agricultural tribe to that of 
a vendee who, though an agriculturist, was 
not a member of an agricultural tribe: see 
101 P R 1907.^ In the course of their 
judgment the learned Judges observed as 
follows: 

It is true that the Punjab Alienation of Land 
Act justified a sale in favour of an agriculturist by 
a member of an agricultural tribe, and the sale- 
therefore in the present case by a vendor to a 
vendee who is an agriculturist is legal and valid, 
But a right of pre-emption is primarily and essen¬ 
tially a right of priority to buy, and such right, 
under such circumstances, is conferred by law on 
a member of the agricultural tribe only and not 
upon a mere agriculturist. A right of pre emption 
is a legal right such as need not be exercised at 
all. If therefore no suit to enforce the right were 
instituted, the vendee would be competent to 
retain his sale. But if a member of the agricul¬ 
tural tribe elects to exercise his prior right to buy, 
the law says he shall be entitled to exercise it. 

The same principle was re-affirmed by 
another Division Bench of the Punjab 
Chief Court in 23 P R 1908.^ We are in 
complete accord with the principle enun- 
oiated above. By S, 4, Pre- emption Act* 

1. Mahmud v. Nur Ahmad, (1907) 101 P B 1907 

=174 P L R 1908. 

2. Thakur Das v. Sahawa Singh, (1908) 23 P B 

1908=123 P L B 1908. 
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the right of pre-emption is said to mean 
"the right of a person to acquire agricul¬ 
tural land.in preference to other 

persons" and if a man vested with this 
right chooses to exercise it, the vendee 

who has already purchased the land cannot 

obviously resist it if his right is not on a 
par with the right of the person claiming 
the land. Counsel for the appellants has 
urged that this interpretation of S. 14 will 
work hardship on the non-agriculturists in 
certain cases, but sitting here as a Court 
of law we are not concerned with the 
policy of the administration, nor with the 
effect of a piece of legislation on any 
section of the society. We have to 
administer the law as we find it and we 
cannot twist the clear language of any 
enactment to avoid the real or imaginary 
hardships in which it may result. The 
plaintifi being a member of the same agri. 
cultural tribe as the vendors could under 
the law deprive the vendees (who are non. 
agriculturists) of the agricultural land 
they had purchased and if he elects so to 
do, no Court can stand in his way. 

There now remains the question of 
waiver to be considered. In this respect 
the vendees have led evidence to show 
that the plaintiff had taken an active 
part in the negotiations relating to this 
sale, that he had sold some bricks which 
were used in the construction of a well 
■sunk in this ground and that he had 
watched the construction of the buildings 
that had been raised on the land without 
any objection or protest and consequently 
he had abandoned his right and was even 
otherwise estopped from enforcing it. We 
have examined the evidence on this point 
but are not satisfied that the vendees have 
successfully established either waiver or 
lOstoppel. To deprive a person of any legal 
'right that he possesses, there must be 
clear and cogent evidence on the record 
justifying that course and the mere oral 
statements of a few witnesses deposing to 
certain circumstances from which it may 
be possible to infer that the prospective 
pre.emptor had knowledge of the sale, 
would not be enough to prove that he had 
positively relinquished the enforcement of 
his right. In the end counsel half-heart- 
jedly claimed the amount of Rs. 314 which 
has been disallowed by the trial Judge 
from the cost of the improvements effected 
•by the vendees on the land in suit. We 
are, however, not prepared to hold that 
<the judgment of the trial Judge was 


wrong on this point. We accordingly dis¬ 
miss the appeal with costs. The plaintiff 
has also submitted cross-objections but 
they are not pressed. We dismiss them 
but make no order as to costs. 

r.m./r.K. Appeal dhmmed. 
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Skemp, J. 

Sidhu Earn and others^ Decree-holders 
— Appellants. 

V. 

Nur Mohammad and others — 
Judgment-debtors — Respondents. 

First Appeal No. 193 of 1936, Decided 
on 5th February 1937, from order of Dist. 
Judge, Dera Ghazi Khan, D/- 29th June 
1936. 

Punjab Debtors' Protection Act (2 of 1936), 
Ss. 4 and 5—Generally Act governing pro* 
cedure has retrospective effect—Ss. 4 and 5 
relate to procedure and govern pending cases 
—Appeal in execution pending when Act 
came into force is governed by Ss. 4 and 5, 
as it is continuation of pending execution. 

The general rule is that an Aob governing pro* 
cedure has retrospective eSect. [P 507 0 1] 

Sections 4 and 5, Punjab Debtors’ Protection 
Act relate to procedure and govern pending cases. 
An appeal in execution proceedings pending at the 
time when the Act came into force is also governed 
by Ss. 4 and 6 of the Act inasmuch as the appeal is 
to be regarded as a continuation of the pending 
execution: AI B 1937 Lah 52, FolL\ AIR 1916 
Lah li6, Bel on. [P 607 0 1] 

Hazara Singh — for Appellants. 

Sayed Mohsin Shah — for Respondents. 

Judgment.—The facts material to the 
present appeal are that in execution of a 
money decree against members of a notl- 
fied agricultural tribe the decree.holders 
obtained a temporary alienation of the 
judgment debtors’ land for a period of 
20 years. The judgment-debtors appealed 
to the District Judge urging that all their 
land had been subjected to mustajari 
except about 40 kanals which was not 
cultivable. After the appeal was instituted, 
but before it was heard, the Punjab 
Debtors’ Protection Act, 2 of 1936 came 
into force. This Act provides that when¬ 
ever a Court orders that land be attached 
and alienated temporarily in the execution 
of such a decree the proceedings should be 
transferred to the Collector (S. 4) who 
shall exempt such portion as is sufficient 
to provide for the maintenance of the 
judgment-debtor and the members of his 
family (S. 5). 
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The Districl; Judge accepted the judg¬ 
ment-debtors’ contention that the new Act 
ought to govern matters even at the 
appellate stage and remanded the case for 
compliance with S. 5. The decree.holders 
have appealed against this order through 
jSardar Hazara Siogh. Admittedly the 
igeneral rule is that an Act governing pro- 
jcedure has retrospective effect: and in 
|a I R 1937 Lah 52/ Bhide. J. has held 
that this Act has retrospective effect. This 
was in a case where the lower Courts had 
held that the Jat judgment.debtor’s land 
was not sufficient for the maintenance of 
himself and his family and had refused to 
execute the decree against the land. 
Sardar Hazara Singh seeks to distinguish 
this case on the grounds that here the 
temporary alienation had already been 
effected: that the decree-holders have 
therefore obtained a vested right; and that 
the Act which does not specifically provide 
for retrospective effect in this respect 
ought not to have retrospective effect 
against such a vested right. He cited a 
number of rulings which however in my 
opinion can be distinguished. I notice 
that in one of them, 88 P R 1916,“ it was 
held that the new Punjab Courts Act had 
retrospective effect with regard to the 
period of limitation of appeals. 

I respectfully agree with the argument 
of Bhide, J. in A I R 1937 Lah 52,^ that 
Ss. 4 and 5 relate to procedure and will 
govern pending cases. This appeal is to 
be regarded as a continuation of the 
pending lexeoution, I therefore reject this 
appeal, but in the circumstances direct the 
parties to bear their own costs. 

W.D./a.L, Appeal dismissed. 

1. Bishen Chand v. Bakhahish Singh, AIR 1937 
Lah 62=39 P L R 109. 

2. Asa Ram v. Badhu Mai, AIR 1916 Lah 146 
=35 IC 67=88 P R 1916=132 P L R 1916. 
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Coldstream and Bhide, JJ. 

Mr. Eobert Hercules Skinner — Bafen. 
dant—Appellant. 

V. 

Bank of Upper India Ltd., Plaintiff 
and others, Defendants — Respon. 
dents. 

First Appeals No. 71 of 1931 and 755 
of 1932, Decided on 11th November 1936. 

(a) Interpretation of Statutes — Positive 
•enactment of Indian Legislature on any sub¬ 


ject — Its interpretation should not be influ* 
enced by English law on that subject. 

When there is a positive enactment of the 
Indian Legislature on any subject, the proper 
course is to examine its language and ascertain 
its proper meaning, uninfluenced by any consi¬ 
derations of the English law on the subject : 
AIR 1928 PC 2, Foil. [P 610 C 2] 

(b) Interpretation of Statutes—Enactment 
should be construed according to its plain 
meaning — Court cannot import additional 
words to remove possible hardship. 

It is a cardinal rule of interpretation of statutes 
that an enactment ought to be construed accord¬ 
ing to its plain language and it is not for the 
Court to speculate as regards the intention of the 
Legislature or to import into the enactment words 
which do not exist there, in order to remove 
possible or supposed hardship. [P 510 C 2] 

^ (c) Limitation—Acknowledgment — Suit 
to enforce payment of money charged on 
immoveable property — Acknowledgment by 
mortgagor after sale of equity of redemp¬ 
tion—Acknowledgment is binding on trans¬ 
feree and saves limitation. 

A mortgagor is personally liable even if he has 
parted with the equity of redemption and it is 
therefore against his interest to extend the period 
of his liability. This being so, the acknowledg¬ 
ment made by the mortgagor after the sale of 
equity of redemption to a third person is binding 
on the transferee and saves limitation for a suit to 
enforce payment of money charged on the im¬ 
moveable property : Case law reviewed. 

[P 512 01,2] 

Shamair Chand, J. L. Kapur, Parkash 
Chand and Yashpal — for Appellant. 

Muhammd Amin Khan, Muhammad 
Din J an and Sham Lai — for Res¬ 
pondents. 

Bhide, J.—This judgment will dispose 
of the connected appeals, Regular Krst 
Appeals Nos. 71 of 1931 and 755 of 1932 
which are from a preliminary and final 
decree in a suit on the basis of a mort¬ 
gage. The pedigree table of the parties 
concerned in these appeals is attached to 
this judgment as appendix A*. It may be 
mentioned here that one branch of the 
family has become Mahomedan and mem- 
bers of this branch have been known by 
Muslim as well as Christian names. 

On 7th May 1910 two brothers named 
Thomas Skinner (defendant l) alias Sultan 
Mirza and Robert Skinner alias Sardar 
Mirza (who is now dead and is represen¬ 
ted by defendants 2 and 3) mortgaged a 
i share in the village Siswal in the Hissar 
District in favour of the Bank of Upper 
India (now in liquidation) for a sum of 
Rs. 40.000 : vide Ex. P-ll. The mort¬ 
gage was a simple one and carried interest 
at 7 per cent, per annu m, which was to be 

[Pedigred not given as being not necessary for 
purposes of this report,— 
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either paid, or calculated and added to the 
principal every six months. The whole 
amount was to be repaid in four years in 
half-yearly instalments of not less than 
Es. 5,000 each, commencing from 7th 
November 1910, i. e., by 7th May 1914. 
In default of payment of any instalment 
or breach of any other condition of the 
mortgage, the whole amount was to be¬ 
come due and payable at once. 

On 30th May 1914, the mortgagors 
along with another co-sharer named 
George Skinner agreed to sell the above- 
mentioned half share in the village Siswal 
along with their land in certain other 
villages to Robert Hercules Skinner, defen¬ 
dant 4, for a sum of Rs. 4,23,000 : vide 
Ex. P-16. According to the terms of this 
agreement Rs. 5,000 was to be paid by 
way of earnest money. A sum of Rupees 
one lakh was to be paid into the Bank of 
Upper India on or before 18th June 1914 
by the vendee and in default of such pay¬ 
ment the sale was to become null and 
void. The vendee was also to arrange for 
the payment of the balance by transfer of 
accounts in the Bank of Upper India. The 
earnest money and the sum of one lakh 
were duly paid, but the balance was not 
paid. Possession of the property was how¬ 
ever given to the vendee in pursuance of 
this agreement and mutation was also 
effected in his favour in spite of the objec¬ 
tions of the vendors on 24th January 
1916 : vide Ex. P-15. Intimation about 
the agreement of sale was given to the 
Bank of Upper India by the mortgagors 
on 5th June 1914. 

Admittedly the mortgagors failed to pay 
the instalments as stipulated in the mort¬ 
gage deed and the whole amount had 
become payable with interest on 7th May 
1914. As the vendee (Mr. R. H. Skinner, 
the present appellant) failed to pay the 
balance of the purchase money, the ven¬ 
dors sued him for specific performance of 
the agreement to pay the balance of 
Rs. 3,16,200 on the basis of the agree¬ 
ment of sale dated 30th May 1914. This 
suit (which is referred to as Suit No. 97 of 
1918) was decreed on 9th June 1918, and 
the decree was afi&rmed on appeal by this 
Court on 26th November 1923. The 
vendee appealed to their Lordships of the 
Privy Council and they modified the decree 
of the trial Court so as to make it run as 
follows : That the appellant do pay to 
the respondents a sum by way of damages 
made up of Rs. 3,16,200 with interest at 


7 per cent, per annum from 18th June 
1914 until the date of payment, together 
with costs, and that except as to the pay¬ 
ment of the said costs, execution ought to 
be stayed for six calendar months and if 
within that time without prejudice to any 
right'that he may have to specific relief 
under Cl. 5 of the agreement dated 30th 
May 1914, after so doing, the appellant 
shall pay to the Bank of Upper India or 
their assigns, the said sum to be credited by 
them rateably in reduction of the principal 
and interest, the stay ought to be made 
permanent; but otherwise execution ought 
to issue. This decree was passed on 16th 
December 1927, and the decision of their 
Lordships is reported in A I R 1928 P C 
51 .^ 

In the meantime the Bank of Upper 
India had gone into liquidation on 16th 
July 1917 and Messrs. H. Hunter and 
C. H. Stuart had been appointed as liqui¬ 
dators with joint and several powers. At 
the time of liquidation the liquidators 
were authorized to enter into an agree¬ 
ment with the Trust of India Ltd., Simla, 
for the sale of the assets of the said Bank 
and accordingly an agreement for the sale 
of the assets was entered into on 16th 
July 1917. The Trust of India also went 
into liquidation on 2nd January 1923 and 
Mr. Damodardas and Mr. H. Hunter, 
were appointed its liquidators with joint 
and several powers. On 27th June 1927 
Mr. H. Hunter, as liquidator of the Bank 
of Upper India and the Trust of India, 
instituted a suit for recovery of ^Rupees 
1,29,435-0-9 against the mortgagors and 
their representatives-in-interest by the 
sale of the property mortgaged by Thomas 
Skinner and Robert Skinner in favour of 
the Bank on 7th May 1910. This suit 
(No. 47 of 1927) was contested by the 
principal defendant, Mr. R. H. Skinner, on 
various grounds, but was eventually 
decreed. A preliminary decree was passed 
on 27th August 1930 and was followed by 
a final decree for sale on 24th March 1932» 
From these decrees two appeals have been 
preferred, viz.. Civil Appeals 71 of 1931 and 
755 of 1932, by Mr. R. H. Skinner. A 
preliminary objection was raised in these 
appeals that the appeals were not pro¬ 
perly instituted as the decree was amended 
after the institution of the appeal and no 
copy of the amended decree was filed by 

1. Skinner v. Skinner, AIR 1928 P 0 61=108 
I 0 860 (P C), 
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the appellant. There is no force in this 
objection, as the amendment was of a 
formal character and merely brought the 
decree into conformity with the judgment, 
so far as the right to a personal decree 
was concerned. The learned counsel for 
the appellant stated that he was not con. 
testing at all the part of the decree which 
was thus varied and which made the 
appellant personally liable. In the oir- 
cumstances the preliminary objection was 
overruled. 

On the merits the learned counsel for 
the appellant confined himself to two 
points, viz., the locus standi of the Bank 
of Upper India to institute this suit and 
the question of limitation. As regards the 
first point, it was urged that the Bank, 
having sold all its assets to the Trust of 
India, Simla, before the institution of 
this suit had no locus standi to main¬ 
tain it. It appears however that the 
Bank had only entered into an agreement 
for the sale of its assets. No deed of sale 
was executed. The Bank had its head- 
quarters at Meerut and a sale of its assets 
oould only be effected by a registered 
document, as the Transfer of Property 
Act is in force in the United Provinces in 
which Meerut is situated. The Trust of 
India was joined as plaintiff only as an 
interested party. Similarly Mr. Ashworth, 
liquidator of the Alliance Bank of Simla, 
was also made plaintiff, as an interested 
party, on an objection raised by the defen¬ 
dants during the pendency of the suit; for 
the Trust of India had issued debentures 
worth Es. 50 lacs in favour of the 
Alliance Bank of Simla and these covered 
the assets of the Bank of Upper India 
which were to be transferred to the Trust 
of India. In my judgment the learned 
Subordinate Judge was right in holding 
that the liquidator of the Bank of Upper 
India had a locus standi to sue in the cir. 
-cumstances in spite of the agreement to 
sell the assets of the Bank, as the assets 
had not yet been legally transferred to 
the Trust of India. A similar question 
was raised as regards the status of this 
very Bank on the same facts in A I R 
1935 P 0 108,^ and their Uordships of the 
Privy Council held that the Bank had a 
locus standi to sue. 

I now pass on to the issue of limitation 
which was the main question agitated in 

2. Fanny Skinner v. Bank of Upper India 
Ltd., AIR 1935 P 0 108=166 I 0 743=62 
XA 115=57 All 314 (P -0). . . 


these appeals. It has been already men. 
tioned above that the mortgage money 
became payable on 7th May 1914, while 
the suit giving rise to these appeals was 
not instituted till 27th June 1927. The 
suit being admittedly governed by the 
twelve years’ limitation prescribed in 
Art. 132, Limitation Act, was prima 
facie barred by time : but the plaintiffs 
sought to bring it within limitation by 
claiming extension of time under S. 19, 
Limitation Act, on the basis of certain 
acknowledgments specified in para. 17 of 
the plaint. The learned Subordinate 
Judge has held the suit to be within time 
on the strength of one of these acknowledg- 
ments, viz., the one dated 10th March 
1916, which is marked as Ex. P.IO. The 
learned counsel for the appellant chal- 
lenged the correctness of this finding. He 
contended firstly that the ‘acknowledg¬ 
ment’ in question was not genuine and 
was not proved by any reliable evidence 
and secondly that the ‘acknowledgment’ 
having been made by the mortgagors 
after they had sold the property to the 
appellant, could not avail to extend time 
under S. 19, Limitation Act. As regards 
the first point, the learned Senior Sub¬ 
ordinate Judge has discussed the evidence 
relating to Ex. P.IO and I see no 
reason whatever to differ from his 
finding that the acknowledgment is 
genuine. The signatures of Thomas Skin, 
ner and Robert Skinner on Ex. P-IO have 
been proved by the evidence of Mr. H. K. 
Mukerjee, A, (3. Banerjea and Laohman 
Prasad (P. Ws. 6, 7 and 8) which there is 
no good reason to disbelieve. The signa¬ 
tures appear to tally in most respects 
with those on Ex. P.9, the genuineness of 
which was not disputed. The main con¬ 
tention of the appellant was that the 
signatures on Ex. P.IO do not include the 
Muslim ‘aliases’ of the signatories: but even 
the widow of Robert Skinner (D. W. 4) 
admitted that the mortgagors did not 
always write their aliases when signing. 
The appellant himself had not the courage 
to deny the genuineness of the signatures 
when he was examined and merely con¬ 
tented himself with saying that he oould 
not say whether the signatures were 
genuine or not. Lastly, it is significant 
that the appellant was not able to produce 
any evidence in rebuttal on this point. In 
view of all these facts I feel no hesitation 
in agreeing with the finding of the learned 
Subordinate Judge. 
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As regards the second point, viz., the 
sufficiency of the acknowledgment for 
extension of time under S. 19, Limitation 
Act, the learned counsel relied chiefly on 
the judgment of Mukerjee, J. in 1 C L J 

337,^ AIR 1925 Mad 1108^ and a recent 
decision of the Allahabad High Court 
reported in A I R 1936 All 636,® which 
was followed by the Allahabad High 
Court in certain similar suits against the 
appellant arising out of the same transac¬ 
tions, which were tried in the United 
Provinces and were eventually dismissed 
as time-barred. The learned counsel for 
the respondents on the other hand relied 
on 32 Cal 1077® (which was followed by 
the Calcutta High Court in 33 Cal 1278') 
and 22 I C 510,® 55 Mad 758,® AIR 1935 
Mad 899.*® AIR 1930 Oudh 56,** AIR 
1932 Oudh 314*2 and 511 C 829.*® 
judgment of Mukerjee, J. on which the 
learned counsel for the appellant laid 
great stress is based chiefly on certain 
English decisions and considerations 
regarding the hardship likely to result if 
the acknowledgment of a person who has 
parted with his property is held to be 
binding on his transferee. The learned 
Judge also supports his view from the 
analogy of S. 11. Civil P. C. The analogy 
of the latter section is not very helpful as 
the two oases do not stand on the same 
footing as pointed out in A I R 1932 Oudh 
1** at p. 5. As regards English decisions 
it is conceded that the English Statutes 
are not in the same terms as S. 19, Limi¬ 
tation Act, and as pointed out by their 
Lordships of the Privy Council in A I R 

3 Surji Ram v. Barhamdeo Prasad, (1905) 1 

C L J 337. ^ ^ „ 

4, Yagnanarayana v. Venkata Krisona Rao, 
A I B 1926 Mad 1108=06 I 0 434. 

6. Ram Sarup v. Sahu Bhagwabi, AIR 1936 All 
636=164 10 726=1936 A L J 686=58 All 919. 

6. Krishna Chandra Saha v. Bhairab Chandra 
Saha, (1905) 32 Cal 1077=9 OWN 868. 

7. Domi Lai Sahu v. Roshan Dubey, (1906) 33 
Cal 1278=11 OWN 107, 

8. Hem Chandra v. Puma Chandra, AIR 1916 

Cal 5=22 I C 610. 

9. Muthu Chettyar v. Muthuswami, AIR 1932 

Mad 616=66 Mad 768=63 M L J 111. 

10. K. M, Natayana v. N. Venkataramana Pat- 

naik, AIR 1936 Mad 899=161 10 924. 

11. Nigah All v. Aqllullah, AIR 1930 Oudh 66 

=124 I 0 436=6 Luck 444=6 OWN 1068, 

12. Ram Bahai v. Kunwar Sah, AIR 1939 Oudh 

314=139 I C 626=7 Luck 96=8 OWN 622, 

13. Arbindakeb Rai v. Jageshar Rai, AIR 1919 
All 242=61 1 0 829=17 A L J 763. 

14. Amir Mirza v. Laohhml, AIR 1932 Oudh 

1=188 1 0 800=7 Luck 270=8 OWN U60. 


1928 P C 2,*® when there is a positive 
enactment of the Indian Legislature on 
any subject, the proper course is to 
examine its language and ascertain its 
proper meaning, uninfluenced by any con. 
eiderations of the English law on the 
subject. Now, the wording of S. 19, Limi. 
tation Act, so far as it is relevant for the 
purposes of the present case, is as follows: 

Where before the expiration of the period pres¬ 
cribed for a suit or application in respect of any 
property or right, an acknowledgment of liability 
in respect of such property or right has been made 
in writing signed by the party against whom such 
property or tight is claimed or by some person 
through whom he derives title or liability, a fresh 
period of limitation shall be computed from the 
time when the acknowledgment was so signed. 

It will appear from the above that there 
is nothing in the wording of the section to 
support the contention that where the 
acknowledgment is made by a person 
from whom the defendant derives his title 
it must have been made before the trans¬ 
fer of the title. It is a cardinal rule of 
interpretation of statutes that an enact¬ 
ment ought to be construed according to 
its plain language and it is not for the 
Court to speculate as regards the inten¬ 
tion of the Legislature or to import into 
the enactment words which do not exist 
there, in order to remove possible or 
supposed hardship. This was the viewl 
taken in the Calcutta and Madras oases 
relied on by the learned counsel for tho 
respondents. It is true that the Calcutta 
oases relate mostly to S. 20, Limitation 
Act, which is differently worded. But 
8.19 also was relied on in 32 Cal 1077^ 
and the learned Judges (Sir Francis Mao- 
lin, C. J. and Mitra, J.) held, in view of 
the precise language of the section, that 
an acknowledgment made by a mortgagor 
even after the sale of his equity of redemp- 
tion was sufficient to save the limitation. 
This view appears to have been consis¬ 
tently taken in Madras except in A I K 
1925 Mad 1108.^ The latter case was nob 
followed in A I R 1935 Mad 899,*® in 
which the case law, including some English 
decisions, was fully considered and 32 Cal 
1077® was followed. The Chief Court of 
Oudh has also taken a similar view in two 
recent decisions reported in A I R 1930 
Oudh 56** and AIR 1932 Oudh 314. 
In 611 C 829,*® a Division Bench of the 
Allahabad High Court, consisting of Walsh 
and Stuart, JJ. took the same view, but 
this case was dissented from by another 
16, Mt. Ramanandi v. Mt. Kalawati, AIR 1^8 
P 0 9=107 10 14=661A 18=7 Pat 991(PO). 
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Division Bench consisting of Suleman, 
C. J. and Bennefc, J. in A I E 1936 All 
636.® In the latter ruling it was pointed 
out that there was a difference in the 
wording of Ss. 19 and 20, and it was held, 
following another ruling of the Allahabad 
High Court reported in 41 All 111,^® and 
certain English decisions (some of which 
were also relied on in 1 C L J 337^) that 
an acknowledgment given by a mortgagor 
did not bind a subsequent transferee unless 
it was given before the transfer in favour 
of the latter. As regards 41 All 111,^® it 
may be mentioned that that case was a 
case of ‘ payment ’ and not of' acknow. 
lodgment ’ and the remarks on the ques¬ 
tion of ‘ acknowledgment ’ therein are no 
more than obiter dicta. One of the Judges 
who was a party to that ruling was also 
a party to a later ruling reported in 51 
I C 829,^^ which was a case of an ‘ ack. 
nowledgment ’ and which supports the res- 
pondents in this case. It is true that the 
question is not discussed at length therein, 
but the learned Judges have given their 
reasons for not doing so. 

As regards the English decisions, I have 
already pointed out that they are not 
really relevant as we are concerned here 
with the interpretation of an Indian 
Statute, while the English decisions are 
based on Statutes, the language of which 
is different to that of S. 19, Limitation 
Act. The English Statutes as well as the 
decisions baaed thereon were fully dis¬ 
cussed in A I E 1932 Oudh 1,'* and the 
learned Judges stated their conclusion as 
follows: 

Thus it seems to us that there is no complete 
harmony in the English decisions on the subject. 
The decisions are based upon the construction of 
statutes, the language of which is not identical 
with the language of S. 19, Limitation Act. They 
do not embody any general principle which can 
be regarded as of universal application. It has 
also to be borne in mind that there is a funda* 
mental difierenoe in the theory of acknowledg¬ 
ment according to the law in India as compared 
with the law of England. In England the ack¬ 
nowledgments or part payments in order to be 
effective must be such as to amount to a fresh 
promise to pay. Under the Indian law no pro¬ 
mise to pay either express or implied is required. 
We are therefore of opinion that the English 
authorities cannot afford any guidance in deter¬ 
mining the question, which must be decided on 
the proper construction of the provisions of the 
Indian Limitation Act. 

The learned Judges of the Allahabad 
High Court who decided the case reported 


in A I E 1936 All 636,® have laid stress 
on the difference in the language of S. 19 
and 8. 20, but so far as I can see, the 
difference throws little light on the ques¬ 
tion of interpretation with which we are 
concerned. The words ‘or by some person 
through whom he derives his title or 
liability ’ do not occur at all in S. 20. The 
main point for decision in the case before 
us is the interpretation to be placed on 
these words. In the case of a ‘payment’ 
by a mortgagor it is conceded that it does 
serve to extend the period of limitation 
against transferees even when the pay¬ 
ment is made after the transfer. There 
seems to be no adequate reason in the cir¬ 
cumstances why the same principle should 
not govern an ‘ acknowledgment ’ also. It 
was urged that ‘ payment ’ stands on a 
different footing from a mere ‘ acknow. 
ledgment', as the latter might be made 
fraudulently. But if there is a possibility 
of a collusive ‘ acknowledgment ’, there is 
also a possibility of a collusive ‘ payment ’. 
For, a mortgagor might be induced to 
make small payments fictitiously or frau¬ 
dulently. But it is really unnecessary to 
go into the question of fraud; for if an 
acknowledgment is not genuine it may 
possibly be ruled out of the purview of 
S. 19 for that reason as pointed out in 51l 
I C 829.^® Otherwise, an ‘acknowledg¬ 
ment' is also against the interest of the 
mortgagor as it extends the period of his- 
liability and there is, therefore, no reason* 
why it should not serve to extend the 
period of limitation against a mortgagee 
in the same way and for the same reason^ 
as a payment falling within the scope of 
S, 20. Of course, an ‘acknowledgment’ 
of liability implies that the person who 
makes the acknowledgment is still liable 
and it is only to such cases that the sec. 
tion, I suppose, applies. 

In 11 H L C 115,a case decided by 
the House of Lords in 1864, in which it 
was held that payment by a mortgagor to 
a mortgagee serves to extend time as 
against a purchaser of the equity of 
redemption of the mortgaged properties, a 
question having been raised as to whether 
a payment even by a stranger would serve 
to extend time, Lord Westbury remarked 
as follows; 

It was said in argument, that if such an inter¬ 
pretation be given to the statute, it would be 
possible for a stranger to pay the interest to the* 


16. Baushan Lai v. Kanhaiya AIR 1918 All 61 
=i7 I 0 846=16 A L J 790=41 AU 111, 


f 


17. Chinnery v. Evans, (1864) 11 H L 0 116=4 
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mortgagee, and thereby to keep alive the mort* 
gage. It is hardly necessary to deal with such an 
improbable case as that; but the answer to it, 

I think, would be this: that money paid, that 18 

money handed over, by a stranger to the contract 
under which it was paid, to the individual enti¬ 
tled to receive it, would not have the charaoteris- 
tics and the legal quality of payment. It would 
be a voluntary render; a gift or donation^ being 
made by a party not in any respect subject to 
liability, to the individual who would not be 
entitled to receive from the person so rendering it 
any part of the money which it is supposed would 
be paid. 

The same remarks would apply to an 
acknowledgment if it is made by a person 
who is not himself liable. It would not 
have the legal quality’ of acknowledg¬ 
ment. The learned Judges who decided the 
Calcutta case reported in 32 Cal 1077® at 
p. 1081 held that the principle to be 
deduced from Chinnery v. Evans^'^ was 
that: 

A mortgagee cannot, by the act of parties entitled 
only to the equity of redemption, be deprived of 
his right to resort to any estate comprised in his 
mortgage, so long as he has not released or given 
it up and so long as that mortgage is legally kept 

alive. 

In the present instance the suit was to 
enforce payment of money charged on 
immoveable property {c/. Art. 132, Lim. 
Act) and the acknowledgment was by 
persons who were still liable for the pay¬ 
ment. It is true that the mortgagors had 
parted with the security, but it must be 
remembered that a mortgagor is person, 
ally liable even if he has parted with the 
equity of redemption and it is therefore 
against his interests to extend the period 
of his liability: for if the discharge^ is 
delayed, the interest goes on accumulating 
and there is risk of his being held person¬ 
ally liable for a larger sum. The liability 
|of the transferee on the other hand is 
kjonfined to the secured property and he 
Incurs no greater risk by the extension of 
time. The appellant in this case admit- 
'tedly knew of the existence of the enoum- 
'brance when he purchased the property 
'and he must be taken to have accepted it 
I with all the incidents attached to it. In 
ifact he had to pay the money required to 
Iredeem the prior mortgages. If an acknow¬ 
ledgment gives more time to the mortga- 
jgee to sue, it also gives more time to the 
'mortgagor and the purchaser of the equity 
of redemption to redeem the property. As 
remarked by the learned Judges in A I R 

1935 Mad 899^® at p. 901, col. 1 : 

The subsequent puccbaser or enoumbranoer who 
knows the existence of a mortgage ought also to 
know the possibility of the mortgage being kept 


IMT 

alive by acknowledgment or payment and as he 
purchased only the equity of redemption it cannot 
be said that he is disappointed. He gets what 
he bargained for. He has no right to expeot that 
the mortgage would become barred and he can 
make a profit in the transaction. 

It will thus appear that there is little 
to be said in favour of the appellant even 
on grounds of ‘equity’ (if they are relevant ■ 
at all) on which stress was laid down by 
the learned counsel for the appellant. 
Indeed in the present instance, the whole 
litigation was duo to the failure of the 
appellant himself to pay up, as he was 
bound to do, the balance of the mortgage 
money consisting of over three lacs which 
was to be utilized in paying up the prior 
encumbrances. It was in the year 1905 
that the case reported in 32 Cal 1077® 
referred to above which was followed in 
several subsequent rulings was decided. 
That case did not merely refer to a pay¬ 
ment but also to an acknowledgment as 
has been pointed out already. 1 0 L J 
337® which was decided in the same year, 
was cited in arguments before the learned 
Judges who decided 32 Gal 1077® but 
they did not follow or refer to it. The 
opinion of Mukerjee, J. in 1 G L J 337® 
was apparently not shared by his learned 
colleague Harrington, J., though he did 
not express his views on the point 
very definitely. The Limitation Act was 
amended in 1908, but the Legislature 
did not amend the wording of S. 19 and it 
has not thought it necessary to intervene 
up till now, although the view expressed in 
32 Gal 1077® has been followed in a num¬ 
ber of subsequent rulings as stated above. 
The question is by no means free from 
difficulty but after a careful consideration 
of the wording of S. 19 and the decisions 
cited, I see no reason in the oiroumstanoes 
of the case to dissent from the view taken 
by the learned Subordinate Judge, which 
appears to be supported by the weight of 
authority. 

Before concluding, I may mention one 
more point which was raised by the 
learned counsel on behalf of the plaintiff- 
respondent. It was urged by him that 
the sale was not completed in favour of 
the appellant by execution of a sale deed 
and the appellant’s position was no better 
than that of a trespasser. It was there¬ 
fore urged that he could not raise the 
question of limitation at all, as even his 
‘adverse possession* could not avail against 
the Bank, who was a simple mortgagee 
and was not entitled to immediate posses- 
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sion. Eeliance was placed in aupporfe of 
the latter contention on 39 Mad 811.^® As 
regards this argument it will suffice to say 
that the contention that the sale was 
never completed and that the status of the 
appellant was no better than that of a 
trespasser was never taken up in the 
Court below. In para. 5 of the plaint it 
was clearly recited that on 30th May 
1914 the property in dispute in the pre- 
■sent case along with certain other proper, 
ties was agreed to be sold to the appellant 
and that 'accordingly mutation was effec. 
ted in favour of defendant 4 and pos- 
eession of Siswal as well as of the other 
Tillages was given to him’. The following 
paragraphs recite further that defendant 
4, i. e., the appellant E. H. Skinner, had 
fiold portions of the property to other per¬ 
sons who were joined as defendants. There 
is no suggestion in the plaint at all that 
the sales in favour of the appellant or his 
transferees were incomplete or void. There 
was therefore no issue on the point and 
the plaintiff-respondent cannot be allowed 
to set up a new case at this stage. It 
may be noted here that though the docu¬ 
ment dated 30th May 1914 is inartisti- 
oally drawn up, counsel for both parties 
agreed that it was no more than an 
'agreement to sale’. It is true that no 
■formal sale deed was drawn up as the 
appellant failed to pay the balance of the 
consideration; but the mutation proceed¬ 
ings show that a verbal sale was alleged 
to have taken place and the vendors 
themselves had apparently applied for the 
mutation to be attested. Such a verbal 
-sale is permissible in the Punjab, where 
the Transfer of Property Act is not in 
■force. On the above findings I would 
dismiss these appeals, but in view of all 
the circumstances leave the parties to bear 
their costa. 

Coldstream, J.—I agree. 

p.B./d.s. Appeals dismissed, 

18. Vlyapuri v. Sonamma Bal Ammani, AIR 
1916 Mad 990=311 0 412=39 Mad 811=29 
JM L J 646 (P B). 
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SPECIAL BENCH 

IfoTJNG, C. J., Addison and Tek 

Chand, JJ. 

Diwan Parkash Chand — Petitioner, 

V. 

Emperor. 

Criminal Original No. 5 of 1936, Deci¬ 
ded on 31st March 193^. 

1937 L/65 & 66 


?!*^ (a) Pre*«(Emergency Power*) Act (1931), 
S. 4‘~Section 4 doe* not penalise speech or 
publication which brings into hatred minis¬ 
ters or other officials as distinguished from 
system of administration in State—Criticism 
of policy or administrative act of officer may 
come within mischief of S. 4 (1) (j). 

Pet Tek Chandt J, —In 01. (j) of B. 4 (1), Preaa 
(Emergency Powers) Aot, the words *'administra¬ 
tion established” are used in the same sense in 
reference to an Indian State as the words "Gov¬ 
ernment established by law" are used in regard to 
British India, and have the same meaning as the 
later expression. S. 4 of the Aot does not penalise 
a speech or publication which brings or attempts 
or tends, to bring into hatred or contempt, the 
Minister or Ministers, or other Officials, of an 
Indian State as such, as distinguished from the 
system of administration established in that 
State : Case law discussed. [P 618 G 1 ;P 620 C 1] 

Per Addison^ J, — Oritioism of the policy or 
administrative aots of a particular officer or 
offioers may be held to oome within the mischief 
of S. 4 (1) (j). The question ia'one of fact whether 
the wo^s employed, direotly or indirectly, tend to 
bring into hatred or oontempb, or to oreate dis- 
aSeotion towards the administration established 
in any State in India: [P 624 0 1, 2] 

Beld ; (Pet Youngs 0, J. and Addison, J.', Tek 
Chand J. contra) that the passages in question 
oame within the misohief of S.4(l)0‘)< [P 516 0 1; 

P 522 0 1; P 525 0 2J 

(b) Press (Emergency Powers) Act (1931), 

4 (i) (j), Expln, 5—Malicious intention— 

Proof of—Whether necessary. 

Pet Young, C. J,—When there is an attempt to 
exoite hatred and contempt against an adminis¬ 
tration it is not necessary to prove that there was 
malioions intention because normally the attempt 
is moved out of malice and not through affection. 

CP 515 C 1) 

Per Tek Chand, J. —Under S. 4,Expl.,6, which 
governs Cl. (j) alone of the same seotion, a bona 
fide recital of facts, if made without malioe and 
without an attempt to excite hatred, contempt or 
disaffection towards the administrator, is pro¬ 
tected. In such a case it will be necessary for the 
Court to find that the writer was not acting bona 
fide but that he did the wrongful aot wilfully and 
without just cause or excuse. [P 520 0 2] 

Per Addison, J,—lt is necessary for applicabi¬ 
lity of Expln. 5 to 8. 4 that the objeotionable 
statements are (a) statements of fact, (b) are made 
without malioe and (o) are made without attempt¬ 
ing to exoite hatred, contempt or disaffection. If 
any one of these ingredients is lacking, the Expla¬ 
nation will not apply. [P 526 0 2] 

(c) Press (Emergency Powers) Act (1931), 
S. 19—Local Government is not required to 
set out objectionable words and passages in 
notification—Mention of Clause of S. 4 (1) 
which has been contravened in notification is 
sufficient. 

Yet Tek Chand And. Addison, JJ.—lt is not 
obligatory on a Local Government under S. 19, 
Press (Emergency Powers) Act, tosetoutthe words 
or passages in the book which in its opinion are of 
the nature described in S. 4. If it were so it would 
defeat the very object of the Act, for in that event 
the Local Government itself would be giving publi- 
oity, through its Official Gazette, to the words or 
passages which, in its opinion, offended against 
S. 4, and be thus perpetuating the misohief, which 
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it Tvas the object of the order of forfeiture to pre* 
vent. All that S. 19 requires the Local Govern¬ 
ment to do is to state the grounds of its opinion. 
The mention of the particular clause of S. 4 (1) of 
the Act which has been contravened is sufficient. 

[P 616 0 2; P 616 01] 

(d) Lahore High Court Rules, Ch. 7*A, 
R. 10— Objectionable portions in forfeited 
book are not necessary to be stated in affida¬ 
vit by petitioner or Government Advocate 
under R. 10. 

Pet Tek Chand and Addison^ J'J'.—R, 10, 
Oh. 7-A of the Lahore High Oourt Buies'applies to 
any additional evidence, which the petitioner or the 
Local Government respectively wish to produce in 
support of, or against, the petition, and lays down 
that such evidence shall be in the form of affida- 
vits. It does not require the petitioner to specify, by 
affidavit, the portions of the forfeited book or 
writing on which he relies to prove that the order 
of forfeiture was erroneous, nor does it require 
the Government Advocate to point out by sworn 
testimony particular words or passages, on which 
the Local Government had based its opinion that 
the provisions of 8.4 have been contravened : In re 
B.V, Reeves, 26 How St Tr 529, Ref, [P 616 0 1] 

F. C. Mittal for Sham Lai — 

for Petitioner. 

Bam Lai (Dewan) — 

for Opposite Party. 

Young, C. J. —This is a petition by 
Dewan Parkash Chand praying this Court 
to set aside a Notification by the Local 
Government dated 22nd May 1936 deolar- 
ing to be forfeited to His Majesty a book 
entitled "Beport of the Enquiry Committee 
appointed by the Provincial Hindu Sabha 
Lahore to enquire in the Bahawalpur 
Affairs". The forfeiture was ordered by 
virtue of the powers conferred on the 
Local Government by S. 19, Press (Emer¬ 
gency Powers) Act, 23 of 1931, on the 
ground that the said report contained 
matter of the nature described in S. 4 (1) 
(i) of the said Act which enacts as follows: 

Section 4 {!), Whenever it appears to the Local 
Government that any printing-press in respect of 
which any security ^has been ordered to be de¬ 
posited under 8. 8 is used for the purpose of print¬ 
ing or publishing any newspaper, book or other 
document containing any words, signs, or visible 

representations which.tend, directly or 

indirectly.(j) to bring into hatred or con¬ 

tempt or to excite disadection towards the Adminis¬ 
tration established in any State in India. 

Expln, 2. Comments expressing disapprobation of 
the measures of the Government or Administra¬ 
tion with a view to obtain their alteration by 
lawful means without exciting or attempting to 
excite hatred, contempt or disaffection shall not be 
deenied to be of the nature described in 01. (d) or 
Cl, (j), of this sub-section, Expbi, 3, Comments 
expressing disapprobation of the administrative or 
other action of the Government or administration 
without exciting or attempting to excite hatred, 
contempt or disaffection, shall not be deemed to 
be of the nature described in Cl, (d) or 01. (j) of 
this sub-section.Expln. 6. Statements of 
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fact made without malicious intention and with¬ 
out attempting to excite hatred, contempt or dis¬ 
affection shall not be deemed to be of the nature 
described in 01. (j) of this sub-section. 

We have therefore to consider whether 
the report contains any words which tend' 
directly, or indirectly, to bring into hatred- 
and contempt, or to excite disaffection 
towards the administration established in- 
Bahawalpur State. Before we were- 
referred to the report itself counsel for the 
petitioner argued at some length that the 
term ‘‘administration’’ in sub-section (j) didf 
not mean ‘administration’ in its ordinary 
sense, but the political system of adminis¬ 
tration as distinct from the group of human, 
beings composing the administration". 
Counsel based his argument on the meaning, 
attached by Strachey, J. to the expression 
“The Government established by law in 
British India” in the well known Tilak 
case, 22 Bom 112^ at p. (135). The above- 
phrase according to Strachey, J., meant : 

British rule and its representative as such—the 
existing political system as distinguished from 
any particular set of administrators. 

Counsel also referred to 3 Lah 405^ 
where Strachey, J.’s view on this point was 
followed and approved. In my opinion 
the meaning of the expression “the Gov¬ 
ernment established by law in British 
India” can be of little assistance to u& 
when we have to consider a very difficult 
expression, namely “the administration 
established in any State in India”. 
Strachey, J. in any event appears to draw 
a distinction between the term “Govern¬ 
ment” and “Administrators,” and the 
amendment of 1932 has added the words- 
“or administration” after the word “Gov¬ 
ernment” in Explns. 2 and 3, sub-s. 1 of 
S. 4 of the Act. Further in the Press 
Emergency Act we have to consider 
the Explanations to S. 4. On the point 
under discussion whether “Government” 
or “Administration” means some abatraob 
conception of the actual Government or 
Administration composed of living human 
beings, the wording of the Explanations i& 
illuminating : 

Explanation .9.—Oomments expressing dis* 
approbaiion of the measures of the Govemment 
or Administration. 

Explanation 3 .—Oommenta expressing dis> 
approbation of the administrative or other aotion- 
of the Government or Administration 

X. Queen-Empress v. Bal GangadharTilak, (1698y 
22 Bom 112, 

2. Baj Pal v. Emperor, A 1 B 1923 Lah 61=71 
1 0 519=94 Or L 1167=8 Lah 405 (S B). 
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In my opinion, therefore reading S. 4 
and the Explanations together the terms 
Government” and "Administration” can¬ 
not mean some abstract oonoeption, but 
refer to real, concrete, existing, bodies of 
human beings, capable of passing measures 
and performing administrative acts. Both 
in S. 124-A, 1. P. 0., existing in 1897 and 
in the Press Act of 1910, which were con¬ 
sidered respectively in the Tilak ca&e^ and 
in the Baj Pal case? there were at those 
dates explanations dealing with the "mea¬ 
sures” of the "Government,” but this 
aspect of the point under discussion 
appears not to have been noticed or con. 
sidered. Another point taken by counsel 
was that under Expln. 5 malicious inten¬ 
tion must be proved even though there 
might be an attempt to excite hatred and 
jcontempt. It is difficult to follow this argu- 
jment. If there was an attempt to excite 
(hatred and contempt, normally I would 
expect the attempt to be moved by malice 
and not by affection. Further, there is the 
word and” between "malicious intention” 
and without attempting,” etc. It is clear 
therefore that if there is an attempt, to 
excite hatred etc. it would not matter what 
the intention was. I would bo quite pre¬ 
pared however if the attempt was clear to 
infer the malice. In fact Expln. 5 does not 
appear to add anything useful to the Act. 
Coming to the Beport itself, it is perfectly 
clear that it comes within the meaning of 
the words 


tends directly or indirectly to bring into hatred 
or contempt or to excite disadection towards the 
Administration established in 

Bahawalpur. It attacks the "Adminis¬ 
trators,” the "Administration” and the 
Durbar”, It is not an attack upon the 
Prime Minister as argued by counsel, and 
even if it were I must not be understood 
to hold that such an attack might not be 
an attack on the "Administration”. I may 
select one allegation, out of many made in 
this Beport, as an example It is stated 
on p. 22 of the Beport that Hindu children 
have been subjected by the administration 
to severe punishment and that Hindu boys 
were made to live and sleep in the same 
(room as homosexualists. Nothing could be 
better calculated to bring the Administra¬ 
tion into hatred and contempt and excite 
disaffection than allegations of this charac¬ 
ter. The application is dismissed with 
costs. 


Tek Chand. J.-By Notification No. B- 
13 (l).l.S.B. dated 22nd May 1936, the 


4 


Governor. in-Counoil, in exercise of the 
powers conferred by S. 19 of the Indian 
Press (Emergency Powers) Act, 23 of 1931. 
declared to be forfeited to His Majesty 
every copy, wherever found, of the "Beport 
of the Enquiry Committee appointed by 
the Provincial Hindu Sabha, Lahore, to 
inquire in the Bahawalpur Affairs" printed 
and published by the petitioner at the 
Banvir Printing Press, Lahore, inasmuch 
as it contained matter of the nature des¬ 
cribed in Bub.s. (l) (j) of S. (4) of the 
aforesaid Act, as amended by S. 3, States 
(Protection) Act 1934. On 9th June 
1936, the petitioner moved this Court 
under S. 23 of the Act to set aside the 
order alleging that the book in no way 
offended against the provisions of S. 4 (l) 
(j) that it did not contain any matter 
which brought into hatred or contempt, or 
excited disaffection towards the Bahawal- 
pur Administration, but only contained 
statements of fact supported by evidence, 
that there was no malicious intention to 
excite hatred, contempt or disaffection 
towards this Administration, the object 
being only to bring the grievances of a sec¬ 
tion of His Highness's subject to the notice 
of the State with a view to have them 
redressed. It was, therefore, prayed that 
the order of forfeiture under S. 19 be set 
aside and all copies of the book forfeited 
to His Majesty may be returned to the 
petititioner. At the first hearing of the 
petition, counsel for the petitioner raised 
a preliminary objection that the notifica¬ 
tion issued by the Local Government was 
defective, inasmuch as it did not set out 
the words or passages in the book which, 
in^ its opinion, were of the nature des¬ 
cribed in S. 4. This objection appeared 
to us to be devoid of force, and after 
hearing counsel, we overruled it at the 
time. There is nothing in S. 19, which 
lays any obligation on the Local Govern, 
ment as is contended by the learned 
counsel. Indeed if it were so, it would 
defeat the very object of the Act, for in 
that event the Local Government itself 
would be giving publicity, through its 
Official Gazette, to the words or passages 
which, in its opinion, offended against S. 4, 
and be thus perpetuating the mischief, 
which it was the object of the order of 
forfeiture to prevent. All that S. 19 
requires the Local Government to do, is to 
state the grounds to its opinion”, and it 
seems ^ to me that this was sufficiently 
complied with by mentioning the parti- 
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oular clause of sub.s. (l), S. (4) which, in 
the opinion of the Local Government had 
been contravened. 

The learned counsel further objected 
that in this case, the learned Government 
Advocate should not be heard, as he had 
failed to comply with E. 10, Ch. 7-A, of 
the Eules and Orders of this Court, inas¬ 
much as the Government Advocate had 
■not within fifteen days of the receipt of 
the notice of the filing of the petition, 
filed an affidavit by way of evidence 
against the petition. It was admitted that 
an affidavit sworn by the Chief Secretary 
to the Punjab Government on 24th July 
1936, had actually been filed (vide pp. 3-4 
of the Paper Book), but it was pointed out 
that all that it contained was a mere denial 
of the allegations in the petition and a bold 
statement that the book brought, or in¬ 
tended to bring into hatred and contempt, 
and excite disaffection towards the adminis¬ 
tration of Bahawalpur State. He con¬ 
tended that in this affidavit the Chief 
Secretary should have set out the passages 
in the book, which in the opinion of the 
Local Government were of this descrip¬ 
tion. In reply, the learned Government 
Advocate stated that he did not propose 
to lead any further evidence in the case, 
and that he merely relied on the forfeited 
book itself, a perusal of which, he main¬ 
tained, would show that the action taken 
by the Local Government was justified. 
E. 10 obviously applies to any additional 
evidence, which the petitioner or the 
Local Government respectively wish to 
produce in support of, or against, the peti¬ 
tion, and lays down that such evidence 
shall be in the form of affidavits. It does 
not require the petitioner to specify, by 
affidavit, the portions of the forfeited book 
or writing on which he relies to prove 
that the order of forfeiture was erroneous, 
nor does it require the Government Advo¬ 
cate to point out by sworn testimony 
particular words or passages, on which 
the Local Government has based its opi- 
nion that the provisions of S. 4 have been 
contravened. Further, the contention of 
the petitioner’s learned counsel is contrary 
to the well recognized principle, that in 
deciding cases of this kind the Court 
has to 

consider the book or newspaper article as a 
whole, and in a fair, free and liberal spirit, not 
dwelling too much upon isolated passages, or upon 
a strong word here or there, which may ^ quali¬ 
fied by the context, but endeavouring to gather 
the general effect which the whole composition 
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would have on the minds of the public (per Lord 
Kenyon, C. J. in 26 How St Ti 629^ at p. 692). 

This objection also was without force 
and was overruled. It may be stated, 
however, that for the convenience of the 
Court, the learned Government Advocate, 
actually marked a number of passages in 
the book which he contended supported 
the action taken by the Local Government 
and under orders of the Court a marked 
copy was supplied to the petitioner’s 
counsel before arguments began. Before 
discussing the case on merits, it is neces¬ 
sary to set out briefly the oircumstances 
in which the offending book was issued, 
as given by the authors themselves in its 
opening pages. It is stated that early in 
January 1936, the Secretary of the Hindu 
Sabha, Bahawalpur, was arrested and 
interned under Bombay Eegn. 25 of 1827, 
and a few days later a number of other 
prominent Hindu subjects of the State 
were arrested. As a protest against these 
arrests, the Hindus of Bahawalpur obser. 
ved a harialt which was followed by 
certain measures taken by the State autho- 
rities. News of these happenings, it is 
stated, excited the sympathies of the 
Hindus of the Punjab. The Prmjab Pro¬ 
vincial Hindu Sabha, which is described 
in the report, as the accredited represen. 
tative body of the Hindus of the Punjab 
through its President, sent a telegram to 
His Highness the Nawab of Bahawalpur 
to permit a deputation to wait on His 
Highness to put before him the grievances 
of the Hindus and to bring about better 
understanding between His Highness and 
his law abiding subjects. But it is stated, 
the prayer was refused. In the mean¬ 
time, news came of further arrests and 
other measures taken by the State autho¬ 
rities, which are described in the report 
as repressive’. Accordingly, the Punjab 
Provincial Hindu Sabha appointed a Com- 
mitbee of some of its members to proceed 
to Bahawalpur "to enquire into the 
grievances of the Hindus". The following 
telegram was accordingly sent to the 
Bahawalpur Darbar : 

UcderBigaed have been deputed by Punjab 
Hindu Sabha to visit Bahawalpur and investigate 
on spot oonfliotlng reports (of) recent deplorable 
happenings. Pray State oo*operatlon as we have 
open mind and are anxious for restoration of 
normal conditions. We are arriving Bahawalpur 
tomorrow first train. 

It is stated that no reply was received 
to this telegram ; but at Lo^an, in Mul. 

3. In rs E. Y. Beeves, 26 How St. Tr 529. 
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tan District, they were informed by letter 
from one of the Ministers of the State 
that; 

The Bahawalpuc Government cannot counten* 
ance the interference of Punjab Hindu Sabba or 
any eimifar body in Btate affairs, and cannot 
therefore, permit you to visit Babawalpur. 

The committee accordingly stayed at 
Lodhran for some days, and (so the Be- 
port says) there they "examined about 
100 witnesses including about a dozen 
ladies,” who had come down from Baha« 
walpur for this purpose. The committee 
then returned to Lahore and after a few 
days issued a Beport, which was published 
in book form by the petitioner, who was 
one of its members. The first 94 pages of 
the book contains the "Beport,” and in 
Appendix 1 is printed the "evidence” of 
86 persons, stated to have been examined 
by it. Appendix 9 purports to be a sum¬ 
mary of the punishments, which are stated 
to have been infiicted on 76 state sub. 
jects ; and Appendix 3 contains reprints of 
communiques issued by the Btate autho- 
rities. The Punjab Government being of 
the opinion that the Beport contained 
matter of the nature described in S. 4 (1) (j), 
Act 23 of 1931, has forfeited it. That 
section, so far as is relevant to this case, 
reads as follows : 

Section 4 (i). Whenevei it appears to the 
Local Government that any printing press in res* 
peot of which any security has been ordered to 
be deposited under 8. 3 is used for the purpose 
of printing or publishing any newspaper, book or 
other documents containing any words, signs or 
visible representation which .... tend, directly 

or indirectly.(d) to bring into hatred or 

contempt His Majesty, or the Government estab¬ 
lished by law in British India «... or to excite 
disaffection towards His Majesty or the said 
Government or .... (j) to bring into hatred, or 
contempt or to excite disaffection towards the 
Administration established in any State in India 
.... the Local Government may .... declare 
all copies of such newspaper, book or other docu¬ 
ment, wherever found in British India, to be 
forfeited to His Majesty. 

Explanation 2, — Comments expressing dis¬ 
approbation of the measures of the Government 
or Administration with a view to obtain their 
alteration by lawful means, without exciting or 
attempting to excite hatred, contempt or dis¬ 
affection, shall not be deemed to be of the nature 
described in Cl, (d) or Cl. (j) of this sub-section. 

Explanation 3. — Comments expressing dis¬ 
approbation of the administrative or other action 
of the Government or Administration, without 
exciting or attempting to excite hatred, contempt 
or disaffection, shall not be deemed to be of the 
nature described in Cl. (d) or Cl. (j) of this sub¬ 
section. 

Explanation 6, — Statements of fact, made 
without malicious intention and without attemp¬ 
ting to excite hatred, contempt or disaffection, 


shall not be deemed to be of the nature described 
in Cl. (j) of this sub-section. 

It will be noticed that CIb. (d) and (j) 
are very similar in their terme, the only 
difference being that the former refers, 
besides His Majesty the King-Emperor, to 
the "Government established by law in 
British India,” and the latter to the 
Administration established in any State in 
India.” Further, while Explns. 2 and 3 
govern both Cls. (d) and (j), Expln. 5 
applied to Cl. (j) only. The points for 
consideration are whether the book in 
question tends, directly or indirectly, to 
bring into hatred or contempt, or to excite 
disaffection towards the "Administration 
established” in Bahawalpur State, and if 
so, whether it is protected by Explns. 2, 
3 or 5. It has been conceded by the 
learned counsel for the petitioner that the 
Beport criticizes in some places severely 
and in strong language certain adminis- 
trative acts, for which the present Prime 
Minister and some of his colleagues and 
subordinates were responsible. But he 
contends, that in doing so it does not in 
any way attack His Highness the Nawab, 
nor does it attempt to bring into hatred 
or contempt, or excite disaffection towards 
the administration established ”in Baha- 
walpur, and that the intention of the sig¬ 
natories to the Beport was to bring the 
grievances of a certain section of His 
Highnesses subjects to his notice, with a 
view to their removal and with a prayer 
for the appointment of ministers, more 
keenly interested in the welfare of his 
subjects. 

The learned counsel maintained that 
the words "administration established in 
any State in India” did not mean the 
ministers, or other ofGcials for the time 
being, employed by the Buler, but meant 
the political system of Government estab- 
lished in the State, and that an attack on 
the measures or policy of a particular set 
of administrators is not within the mis¬ 
chief of the section, unless it brings, or 
attempts to bring or tends to bring, into 
hatred or contempt, or excite disaffection 
towards the State itself. He urged that 
reading the Beport as a whole it will be 
apparent that the writers were not actu¬ 
ated by any such intention, that they 
published the Beport in good faith, and 
without malice towards the State or its 
Buler. The learned Government Advocate 
contended, on the other hand, that the 
words "administration established in any 
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State in India," as used in this seotion, 
did not merely mean the Ruler, or the 
system of administration established in 
any State, but included the particular in¬ 
dividuals who, at any given time, were in 
charge of the administration, and that an 
attack on these officers or their policy 
would bring the writing within S. 4 (1) (j) 
if the Court found that the words used 
tended, directly or indirectly, to bring 
them into hatred or contempt, or to excite 
disaflfeotion towards them. 

In this connexion, it will be useful to 
compare the wording of Cl. (d) and Cl. (j) 
of the section. The former clause deals 
with oases, where the offending words are 
directed to bring into hatred or con¬ 
tempt or excite disaffection towards, inter 
alia, the Government established by 
law in British India" while CL (j) deals 
with similar writings which bring into 
hatred or contempt, or excite disaffection 
towards " the Administration established 
in any State in India". It may also be 
stated that CL (j) was not included in the 
Act as passed in 1931. The statute, as 
originally enacted, afforded protection 
only to the " Government established by 
law in British India". By the amending 
Act of 1934 the same measure of protec¬ 
tion was extended to the * Administration 
established" in any Indian State, and 
attacks of the nature described in the 
section, made in British India against 
Indian States, were also penalised. It 
seems clear that in CL (j) the words 
Administration established" are used in 
the same sense in reference to an Indian 
State as the words *' Government estab- 
[lished by law" are used in regard to 
jBritish India, and have the same mean¬ 
ing as the latter expression. Now CL (d) 
of this section is substantially in the same 
terms as S. 124.A, 1. P. C., which has 
been the subject of consideration in 
numerous cases by the High Courts in 
India. The leading case on the subject 
is 22 Bom 112^ where Strachey, J. in his 
celebrated charge to the jury, observed as 
follows : 

Lastly the authority or institution against 
which it is an offenco to exoite or attempt to 
exoite diaaffeotion is the Government established 
by law in 'British India’. What is the meaning 
of that expression ? It means, in my opinion, 
the British rule and its representatives as such 
the existing politioal system as distinguished from 
any particular set of administrators (p. 135). 

In that case, the accused was found 
guilty of exciting disaffection against 
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“Government established in British India" 
as above defined, and he was oonvioted 
and sentenced. Subsequently he applied 
for leave to appeal to His Majesty in 
Council, and one of the grounds taken was 
that Strachey, J., had misdirected the jury 
{inter^ alia) in interpreting the expres¬ 
sion “Government established by law in 
British India". This application was 
heard by a Pull Bench (Parran, 0. J., 
Candy and Strachey, JJ.), and they in 
rejecting the application, observed that 
they could not see that there has been 
any misdirection as to the meaning of the 
word 'Government' (p. 161). The convict 
then applied to the Privy Council for 
special leave to appeal, and one of the 
points taken was the alleged misdirection 
to the jury as to the meaning of B. 124.A, 

I. P. C., in the summing up by Strachey, J. 
Lord Halsbury, in delivering the judgment 
of their Lordships, remarked that: 

There ia nothing in that summing up which 
oalla upon them to indicate any diasent from it, 
or neoessity to oorreot what is therein contained, 
looking at the summing up as a whole, and look¬ 
ing at each part of what was said by the light of 
what else was said : 22 Bom 628^ at p. 632. 

It will thus be seen that the inter¬ 
pretation of Strachey, J. had the approval 
of a Pull Bench of the Bombay High 
Court, and though impugned before their 
Lordships of the Privy Council, was not 
dissented from by them. Very soon after 
the Tilak case^ another Pull Bench of the 
Bombay High Court (Parran, 0. J. Parsons 
and Ranade, JJ.) had to consider S. 124-A 
in 22 Bom 152.® The learned Chief 
Justice held that: 

An attempt to exoite feelings of disaSeotion to 
the Government ia thus equivalent to an attempt 
to produce hatred of Government as established 
by law, to exoite political disoontent and alienate 
the people from their allegiance, 

and after considering the offending pub¬ 
lication then in question he observed: 

The article in the present case is not one which 
is concerned with any measure of Government. 
If libellous, it is by reason of its exoiting feelings 
of disaSeotion to the Government, itself oausing 
the people to hate the constitution under whiob 
they live and to desire to subvert and change it 
for another form of Government. 

After these oases, S. 124.A was amended 
in 1898. The explanation of the section, 
as enaoted in 1870, was replaced by the 
present Explanations Nos. 1, 2 and 3, so 
as to give legislative approval to the inter. 

i, Bal Gangadhar Tilak v. Qaeen-EmprcBi, 
(1898) 22 Bom 628=26 IA 1=T Sat 270 (PO). 

5. Queen-Empiess v. Ramchandia Naiayan 
(1898) 22 Bom 162 (F B). 
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.pretation put upon the former by Stra- 

obey, J., and the other Judgea, but it is 

significant that the Legislature did not 

make any change in the substantive part 

of the section and left untouched the 

words “ Government established by law in 

British India”. In 1906 the Bombay 

High Court had again to consider the 

amended S. 124. A in the case in 8 Bom L R 

421.® In his summing up, Batty, J. 

observed that by the expression 

Government established by law in British 
India* is meant the person or persons oolleotively, 
in sucoession, who are authorized to administer 
‘Government for the time being. One particular 
set of persons may be open to objection, and to 
assail them and to attack them and excite hatred 
against them is not necessarily exciting hatred 
against the Government, because they are only 
individuals and not representatives of that 
abstract conception which is called Government. 
Individuals come and go, but the Government is 
supposed to remain. The individual is transitory 
and may be separately criticized, but that which 
is essentially and inseparably connected with the 
idea of the Government established by law cannot 
be attacked without coming within this section. 
And you do not need to be reminded that it is of 
the essence of Government in India that it is 
British Government and British Rule, and so 
tong as it continues to be that, the Government 
cemains unchanged, however much the persons 
administering it may change. 

39 Mad 1085^ was a casa under tha 
Press Act, 1 of 1910, and the question 
was raised as to what the words *‘to 
bring into hatred or contempt the Gov- 
'Orument established by law in British 
India” as used in S. 4 meant. The majo¬ 
rity of the Eull Bench adopted the mean, 
ing put on these words in the Bombay 
cases cited above. Sir Abdur Rahim, 
Offg. C. J., held that: 

Government denotes an established authority 
entitled and able to administer the public afiairs 
of the country. On the other hand Government 
is not identical with any particular individuals, 
who may be administering the Government. 
Gtsachey, I. of the Bombay High Court defined 
it as 'British Rule and its representatives as such 
—the existing political system as distinguished 
irom any particular set of administrators*. 

After citing with approval, Batty, J.'s 
remarks in Bhaskar's case,^ the learned 
Officiating Chief Justice referred to an 
earlier Calcutta case, known as the 
Bangohasi casSf 19 Cal 35® and observed : 

The same idea underlay SirOomer Petheram’s 
^planation of the phrase in 19 Cal 36,® where he 

e. Emperor v. Bhaskar, (1906) 30 Bom 421 = 4 
Cr L J 1=8 Bom h R 421. 

7. Annie Besant v. Government of Madras, AIR 
1918 Mad 1210=371C 525 = 18 Cr L J 167 
=39 Mad 1085 (8 B). 

6. Queen-Empress v. Jogendra Chunder Ghose. 
41892) 19 Cal 36. 


says that 'British India is part of the British 
Empire and is governed like other parts of the 
Empire by persons to whom the power is delegated 
for that purpose. There is a great difierenoe bet¬ 
ween dealing with Government in that sense and 
dealing with any particular administration*. 

Similarly Seshagiri Iyer, J. (at p. 1156) 
remarked : 

It is the system of Government that S. 4 con¬ 
templates, and not the persons who, for the time 
being, carry on the details of the administration. 

The same view was taken by a Pull 
Bench of our own Court (Shadi Lai, C. J., 
Scott.Smith and Martineau, JJ.) in 3 Lah 
405,^ which also was a case under the 
Press Act of 1910. The learned Judges 
cited with approval the dicta of Stra- 
chey, J. and Batty, J. referred to above, 
and observed that 

it was necessary to draw a clear distinction 
between the Government and individual officers 
employed under the Government, and that words 
bringing the former into hatred or contempt con¬ 
stituted sedition, but similar words directed 
against the latter could only infringe the law of 
libel. 

They also held that the phrase ‘Govern¬ 
ment established by law in British India' 
includes 

the colleotive body of men authorized to ad¬ 
minister executive Government in British India, 
as distinguished from any particular set of ad¬ 
ministrators or individuals administering the 
country. 

It will thus be seen that the consensns 
of judicial authority in India is against 
the interpretation of 8. 124-A, Penal Code, 
and section of the Press Act, contended 
for by the learned Government Advocate. 
Indeed, his interpretation, if accepted, will 
lead to startling consequences. If that 
were the correct legal view, it would be 
indictable as sedition to criticise the policy 
or administrative acts of a particular officer 
or officers, e. g. the Executive Counsellors 
and Ministers of a Provincial Government 
under the existing constitution or tha 
Ministry as a whole under the new con¬ 
stitution, if such criticism is couched in 
language, which brings, or attempts to 
bring into hatred or contempt, or excites 
disaffection towards, these particular 
officers, singly or collectively, as distin¬ 
guished from the system of Governments 
established in the country. I have no 
doubt that this is not the law, as in force 
in India. In this connexion it might be 
useful to point out that the substantive 
part of S. 124.A, I. P. 0., is substantially 
the same as the English Statutes dealing 
with seditions (60 Geo. Ill & 1 Geo. IV 
0. 8) where seditious libels have been 
defined as 
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libel tending to bring into hatted or contempt the 
person of the King, or bis Government, or oon* 
stitution as by law established, etc. 

Similar words occur in Stephens' Digest 
of Criminal Law of England (Arts. 96-98), 
which contains an authoritative summary 
of the law of England bearing on the 
point. It is hardly necessary to say, that 
in England, the party in opposition is 
constantly criticizing the ministry in 
power for the time being, and by speeches 
and^ writings is trying to bring it, as well 
as its individual members, into hatred 
and contempt, so as to bring about their 
early downfall, And yet it has never been 
suggested that such speeches or writings 
are indictable as sedition. As pointed out 
by Odgers in his standard work on the 
Law of Libel and Slander (Bdn. 6, p. 420) 
the word Government” in these Statutes 

means 

not so much a particular set of ministers as the 
political system settled by the constitution^ the 
general order and discipline of the realm. 

The learned author also observes that : 

It is clearly legitimate and constitutional to 
endeavour by means of arguments, addressed to 
the people, to replace one set of ministers by 
another. And the precise object of such argu¬ 
ments is to bring the ministers now in office into 
disesteem, and to alienate from them the affections 
of the people. 

This is the law in England. I have no 
doubt that the law in India is not 
different. I have dwelt at length on 
01. (d), because, as pointed out above, the 
protection afforded to the "administra¬ 
tion” of an Indian State by Cl. (j) is 
analogous to that given to the “Govern¬ 
ment established by law in British India” 
in Cl. (d). And if the correct legal position 
as regards the writings directed against 
Ministers and 0£5oials in British India is 
as stated above, the Ministers of an Indian 
State cannot, in the absence of any words 
to the contrary, be taken to be more 
favourably placed in respect of words or 
writings published in British India, which 
adversely criticise their policy or adminis¬ 
trative acts. I hold, therefore, that S. 4 
does not penalise a speech or publication 
which brings or attempts or tends, to 
bring into hatred or contempt, the Minister 
or Ministers, or other officials, of an Indian 
State as such as distinguished from the 
system of administration established in 
that State. And with regard to speeches 
or publications against such an adminis¬ 
tration itself, there is the further proteo- 
tion, afforded by Expln. 5 of S. 4, which 
governs Cl. (j) alone. Under the explana- 


tion, a bona 6de recital of facts, if made 
without malice and without an attempt! 
to excite hatred, contempt or disaffection 
towards the Administrator, is also pro- 
teoted. That is to say, in such a case iti 
will be necessary for the Court to find, 
that the writer was not acting bona fide 
but that he did the wrongful act wilfully i 
and without just cause or excuse. 

I shall now briefly consider the various 
passages which the learned Government 
Advocate has marked as containing matter 
of the nature described in S. 4 (l) (j). 
These passages are 24 in number, of which 
23 marked (A to W) are to be found iu 
the Beport of the Enquiry Committee, and 
one (marked X) is a reprint of a com. 
munique issued by the State with oertam 
headlines given to it. Now I may say 
at once that in the following passages,, 
there is nothing whatever, which could 
justify the action of the Local Government 
even on the interpretation of S. 4 suggested 
by the learned Government Advocate. 

C (p. 2).—This merely describes the 
activities of the Bahawalpur Hindi Sabha 
as “law-abiding” and "constitutional”. 

E (p. 6).—This gives the population pro¬ 
portion of the Hindus and Sikhs, and) 
asserts that they have a great stake in the 
State and contribute the major portion of 
revenue and income-tax and that they 
have always been loyal and law-abiding. 

M & N (pp. 11 and 12). — Here the 
writers give the reason for the resignation 
of a Hindu Minister and adversely criti¬ 
cise the qualifications of his successor, and 
comment on the low salary paid to hun 
and the insignificant position assigned to 
him in the Cabinet. 

0 (p. 13). In this passage it is stated 
that the court-fees levied in the State am 
prohibitive, that lawyers are not permit¬ 
ted to practise on terms which obtain in 
British India, that they have to pay heavy 
licensing fees, and that all this oausea 
great hardship to litigants. 

P (p. 14).—Deals with the under-repre¬ 
sentation of the Hindu minority in thn 
State services and quotes figures in sup¬ 
port of the allegation. 

Q and E (pp. 15-16). — Describe thd 
unsatisfactory constitution of the Muniei- 
pality of Bahawalpur and the heavy inci- 
dence of taxation. 

S (p. 17). — Criticises the manner in 
which the income tax is imposed, adversely 
affecting some communities, or peraonsv 
and unduly favouring others. It alsn 
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oritioiees the mode of hearing objeotlons 
in income-tax oases by Eevenue Ofi&cers 
in camp, at long distances from the places 
of business of the asaessees. 

U (p. 19),—Eelates to the manner of 
recruitment of Honorary Magistrates, 
many of whom are stated to possess little 
knowledge of law and legal procedure, and 
some are illiterate. 

(Appendix No. 3 pp. 1-6).—Is a verbatim 
reprint of a communique issued by the 
State, with headlines which contain words 
taken from the communique itself. 

In some of the remaining passages, 
strong words are used to which the learned 
Government Advocate has drawn our 
attention. 

Passages A B & D.—Describe the cir¬ 
cumstances in which the Enquiry Com- 
mittee came to be appointed. They refer 
to newspaper reports, giving an account 
of the happenings at Bahawalpur early 
in January 1936, and of the measures 
adopted^ by the authorities, which are 
called repressive” and the imprison¬ 
ments awarded as "callous, unjust and 
improper”. 

Passage F.—Is historical and refers to 
certain incidents of 1913, when the State 
was administered by a Council of Regency 
during the minority of the Nawab Sahib, 
and sets out the circumstances in which 
the Hindu Sabha at Bahawalpur was 
formed, having, inlet alia^ the following 
aims and objects; 

1, To be always loyal to the Nawab and the 
British Government. 

4. To bring to the notice of the officers and the 
authorities of the State the legitimate demands 
and needs of the Hindus. 

It is then stated that the Sabha repre¬ 
sented ^ to the authorities the necessity of 
abolishing the Council, most of whose 
members were outsiders having little 
sympathy with the people, and installing 
the Nawab on the gaddi. These passages, 
taken as a whole, are a narrative of events 
and do not appear to have been written 
with a malicious intention, nor do they in 
my opinion, attempt, or tend, to bring 
into hatred or contempt the administra¬ 
tion of the State, as above defined. In the 
remaining paragraphs, which include pas¬ 
sages G to T it is stated that the Hindus 
hailed with delight the installation of the 
Nawab in 1926, but that the Nawab was 
not lucky in the choice of his Prime 
Minister” who was an outsider. Certain 
acts of the Prime Minister in instituting a 
system of monopolies and importing mono¬ 


polists from Sind are strongly criticised- 
It is stated that this caused great discon¬ 
tent and resentment against him, and in 
turn the Prime Minister adopted repres¬ 
sive measures, during the absence of His 
Highness at Simla. On coming to know 
of the real situation, His Highness came 
down to Bahawalpur and conciliated the 
people and issued a firman. It is alleged 
however that the Prime Minister failed to 
carry out the promises held out to redress 
the grievances of the people. The passages 
strongly criticise the Prime Minister and 
even impute motives to him, and certainly 
attempt to bring him into hatred and con¬ 
tempt ; but they are full of expressions of 
feelings of loyalty and devotion towards 
the Nawab and do not contain any matter, 
which might be said to have a tendency 
to alienate the people from their allegi¬ 
ance or subvert the system of Government 
established in State, or upset its "general 
order and discipline”. 

The learned Government Advocate 
largely relied upon passage V. (pp. 20 to 
22) which strongly criticises the ‘ adminis. 
trators” and in one place reference is made 
to a certain order under S. 144, Criminal 
P. C., by which it is stated, " the Bahawal¬ 
pur Durbar ” has ** made even the expres¬ 
sion of sympathy with the victims of 
repression, a culpable offence ”. He con¬ 
tended that this, at any rate, is an attack 
upon the Administration established in 
the State” and falls within Cl. (j) of 
S. 4 (l). These words, as qualified by the 
context, however, do not bear this inter¬ 
pretation, The paragraph, read as a whole, 
clearly shows that the attack is on parti¬ 
cular "administrators and specially the 
Prime Minister” who had taken offence 
at the agitation against his appointment 
and his subsequent administrative acts, 
and who is stated to be "determined to- 
crush their constitutional agitation ”. He 
is accused^ of giving wrong information 
to His Highness and thus obtaining his- 
sanction for certain repressive measures, 
which are set out in detail. An account 
is then given of the punishments inflicted, 
and some of the convicted persons, includ¬ 
ing boys, are described as having been 
subjected to disgusting treatment. The- 
whole of this paragraph no doubt is a 
strong condemnation of the policy of the 
Prime Minister and his colleagues and 
severely criticises the measures adopted 
by him. But here again the obvious inten¬ 
tion is to secure a change in the policy 
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and personnel of the ministry and not to 
attack the Administration established in 
the State", as explained above. Passage 
W is a part of the 'conclusions" reached 
by the Enquiry Committee, and describes 
the measures taken 

as reproducing the worst features of the repres* 
aion practised in British India during the Civil 
Disobedience Movement, without any of the safe* 
guards which operated in British India. 

This^ passage must be read with the 
preceding paragraph, which suggests 
to His Highness the Nawab Bahadur of Bahawal* 
pur State to adopt a conciliatory policy based 
upon justice and fairplay. 

It brings to 

His Highnesses kind notice that the promises 
which he made out of his solicitude for the wel¬ 
fare of his subjects to redress the grievances of his 
long-suffering subjects ate overdue, 

and winds up with an appeal that : 

It is only a friendly gesture, the like of which 
was made in 1933, that can save the situation at 
present. 

These quotations clearly show that the 
object and intention of the writers was 
innocent and that the words objected to, 
as qualified by the context, are not capable 
of the interpretation sought to be put on 
them. After giving the case my most 
careful consideration. I have reached the 
conclusion that the book, taken as a whole 
does not offend against the provisions of 
S. 4 (l) (j) and that the order of forfeiture 
passed by the Local Government under 
S. 19 of Act 23 of 1931, should be set aside. 

Addison, J. — I have the advantage of 
reading the judgments to be delivered by 
the Hon’ble Chief Justice and by my 
brother Tek Chand, J. I am in entire 
agreement with the latter so far as the 
decision of the preliminary points raised 
by the petitioner's counsel is concerned. 1 
do not, however, agree with him in his 
final oonolusion that the Beport of the 
Enquiry Committee, in respect of which 
the order of forfeiture has been made, does 
not offend against the provisions of law 
as contained in the Indian Press (Emer. 
gency Powers) Act 23 of 1931 as amended 
by 8. 3 of the Indian States (Protection) 
Act, 1934. Nor do I consider that the 
interpretation put by him on the wording 
of the relevant provisions of the statute is 
ontiraly correct. 

The petitioner has challenged the vali. 
dity of the order of forfeiture on grounds 
stated in paras. (4), (5) and (6) of his 
petition and for facility of reference they 
are reproduced below : (4) That the said 


book does not contain any matter which 
brings into hatred or contempt or excites 
disaffection towards the Bahawalpur 
Administration. (6) That it only contains 
statements of fact supported by evidence. 
There was no malicious intention to excite 
hatred, contempt or disaffection towards 
the Bahawalpur Administration, the objaoh 
being only to bring the grievances of Baha¬ 
walpur Hindus to the notice of the State 
with a view to have them redressed. (6) 
The contents of the said book in no way 
offend against the provisions of S. 4 (l) (j) 
of Act 23 of 1931, and the order of forfei¬ 
ture under S. 19 was not justified. 

Paragraphs (4) and (6) cover the same 
ground and the petitioner’s objection is 
really two.fold, namely, (a) that 8. 4 (l) (j) 
does not apply and (b) that the explana¬ 
tions appended to S. 4 protect the publica¬ 
tion. The petitioner nowhere denies that 
the language of the report is such as tends 
directly or indirectly, to excite hatred, 
contempt or disaffection. All that is urged 
in the petition is that the book and its 
objectionable passages were not aimed at 
the Bahawalpur Administration, that the 
passages objected to are statements of faofi 
and that there was no malicious intention 
to excite hatred, contempt or disaffection. 
The question whether the administration 
is attacked or not by the passages objected 
to and by the book as a whole is a ques¬ 
tion of fact determinable on the wording 
of the report itself and, in my view, refer¬ 
ence to the administration established in 
the State is so clear and direct that I have 
no hesitation in deciding this point againab 
the petitioner. Much of the report is 
moat objectionable and does excite hatred 
and contempt as well as disaffection 
against the policy of administration carried 
on in the Bahawalpur State. 

The following are a few instances in 
point : (l) Page 3.D.—"In the meantime, 
repression ran high in the State". (2) 
Page 6-F.—"it is, however, not for the firsb 
time in the history of the State that its 
Hindu subjects have been subject to a 
regime of ruthless repression". (3) Page 8.F. 
—The Darbar (that is the Government or 
Administration of the State) prohibited 
the holding of its annual session within the 
boundaries of the State. (4) Page 8-G.— 
The result was that discontent with the 
Administration was aggravated. (5) 
Page 9.H.—"The Hindus alone were pens. 
Used for voicing the grievanoes of the pub- 
lie in this matter. Some of the leading 
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Hindns were involTed in false cases and 
awarded heavy sentences. At the same 
time other measures were adopted to 
intimidate the Hindus.” (6) Page 11-M.— 
“Especially the Hindus and the Sikhs felt 
that a new era of enlightened progress 
was going to be inaugurated in the State. 
But, alas, their hopes proved illusory.” (7) 
Page 12-M.—"This invidiousness in the 
matter of fixing up the salary of the Hindu 
Minister shows how the Darbar looks 
upon the demands of the Hindus.” (8) 
Page 14-P.—"in the same way in the higher 
and lower cadres of services in the State, 
the Hindus and other minorities are not 
^iven their due share.” (9) Page 15.P.— 
This stepmotherly treatment is meted out 
to the Hindus.” (lO) Page 16-R.—"it is, 
therefore, no exaggeration to say that 
while .... other forms of taxation are 
very heavy in the Bahawalpur State, not 
even a small proportion of the large income 
derived from these heads ... is devoted 
to the welfare of the people;” (11) 
Page 17-S.— Not only do the people groan 
under these oppressive .... the despised 
minorities are subjected to all kinds of 
indignities (12) Page 18-T.—To say that 
no freedom of speech and no freedom of 
legitimate oritioism are given in the State; 
(13) Page 18-19-T.—"It is not unoften that 
the ordinary civil and criminal procedures 
are suspended in the State and the ad¬ 
ministration is carried on with the help 
of Ordinances which terrorise and intimi¬ 
date the law. abiding citizens to a very con. 
siderable extent(14) Page 21-V.-“"The 
Bahawalpur Darbar has made even the 
expression of sympathy with the victims 
of repression, a culpable offence, a thing 
for which no precedent is to be found any¬ 
where ;” (15) Pago22-V.—"A few of the 
Hindus have been unfortunate in acquiring 
the undeserved ire of the administration 
to such an extent that their property has 
been confiscated;” (l6)Page 22.V.—"Such 
a thing would put to shame any adminis- 
tration which called itself civilized and 
would merit the strongest condemnation 
in the eyes of all impartial observers ;” 
(17) Page 22. V. In conclusion, we wish 

to say that repression'of this magnitude 
and severity cannot be in the interest of 
any administration in any part of the 
world.” (18) Page 23.—"Repression does 
not pay any Government in the long run 

.All these things are bound to have a 

demoralizing effect both on the adminis. 
tration and those whom it favours.” 


There is another passage quoted in the 
judgment of the Hon’ble the Chief Justice, 
which I need not repeat but I desire also 
to make reference to the last passage W 
at p. 24, referred to by Tek Chand, J. 
That passage is most general in its terms 
and most objectionable. I have looked at 
the context, and it comes in a paragraph 
beginning with the words "On a most 
careful examination of the evidence recor. 
ded by us” and in this paragraph there is 
no redeeming feature. It is in the pre. 
ceding paragraph that a suggestion is 
made to His Highness to adopt a concilia, 
tory policy based upon justice and fair- 
play. In my judgment it is impossible to 
hold that the words objected to in passage 
W do not mean that which they them¬ 
selves express. In the face of these 
passages which I have picked out not for 
the purpose of illustrating the utterly 
obnoxious nature of the writing but with 
the purpose of indicating the object of the 
criticism, it is idle to pretend that the 
target of the virulent attacks made in the 
report was not the administration of the 
State as a whole but only an individual 
administrator, namely, the Prime Minis¬ 
ter. This is so obvious as to require no 
further discussion. 

In this view of the case no occasion 
arises to discuss the abstract propositions 
of the law as to ^(1) What is the true 
import of the word “Government” as used 
in 8. 124.A, I. P. C., or S. 4, Press Act, 
1931 ? or ( 2 ) Whether an administrator or 
administrators may constitute adminis¬ 
tration as contemplated by the Act. It 
cannot be said that a committee of six 
gentlemen of whom five were lawyers and 
one an Hony. Magistrate, 1st Class, in 
the Lyallpur ^strict, did not know when 
they used the words ^'Darbar' ’ or "Ad. 
ministration” that these words would be 
taken by every one to mean what they 
ordinarily mean. To me it appears that 
these words were used with full knowledge 
of their significance and that the line of 
defence now adopted by the petitioner has 
been suggested to him by the authorities 
on which his counsel has relied. He has 
not, however, paused to think that the 
words as used in the report are the only 
proper guide in this case to determine the 
applicability of S. 4 and that an academic 
discussion of abstract questions of law can¬ 
not help him in a matter which is self- 
evident from a mere perusal of the 
document. Even if it be necessary to refer 
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to the authorities relied on by the peti¬ 
tioner which have been discussed at length 
in the judgment of Tek Chand, J., I do not 
think that they help the petitioner. The 
definition of the word * Government as 
given by Straohey, J. in 22 Bom 112^ and 
approved by the Full Bench in 22 Bom 
152.® is : 

British rule and its representatives as such—the 
existing political system as distinguished from 
any particular set of administrators. 

The petitioner by way of analogy for 
the definition of the word **administra- 
tion” relies on this definition, but, as I 
understand the expression used by Stra- 
chey, J., it seeks to distinguish the repre¬ 
sentatives of a rule as such from the 
individual administrators as such and goes 
no further. The term "representatives of 
a rule as such" means those persons who 
carry out the policy of a rule or Govern¬ 
ment on the lines indicated by the ruler. 
In other words, they are identified with 
the rule and symbolise it in their adminis¬ 
trative deeds. Whatever they do is done 
by the direction and with the approval of 
the authority in whom such direction or 
approval vests and their deeds then are 
considered to be the deeds of the ruler 
himself. On the other hand, all acts other 
than those specified above are done by 
them in their individual capacity and qua 
them they cannot be considered as repre¬ 
sentatives of the rule which they serve. 
To take a concrete instance: if the Oollec. 
tor of a District realizes land revenue at 
the prescribed rate, he does it in his repre¬ 
sentative capacity and the act is the act 
of the ruler; but if he employs methods for 
its realization which are not permitted 
under the law or have not the sanction of 
the State he does these acts in his indivi¬ 
dual capacity and on his own responsi- 
bility. When an attack is made on him 
in his former capacity the attack is on the 
rule he represents, but if his method of 
realization alone is condemned the con- 
demnation will touch his person alone and 
will not travel beyond his individual capa. 
city. In my view, even on the definition 
of "Government”, as given in 22 Bom 
112,’ most of the report comes clearly 
within the mischief of the law. 

This is a su£5cient answer to the con. 
tention that criticism of the policy or 
administrative acts of a particular officer 
or officers should not be held to come 
within the mischief of this section. The 
(Kiestion is one of fact whether the words 
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employed, directly or indirectly, tend to 
bring into hatred or contempt or to create 
disaffection towards the administration 
established in any State in India. The 
words "tend directly or indirectly” do not 
form part of S. 124.A, I. P. C., and that is- 
why it has been held that intention is an- 
essential ingredient of that section. Thi& 
distinction must not be lost sight of, as it 
usually is. I might add that it would- 
clearly be an easy thing to disguise a. 
malicious attack upon Government or an< 
administration under the guise of an> 
attack on some of the officers of Govern, 
ment or an administration, carrying out^ 
the policy of Government, This, however, 
does not arise in this case as the- 
administration is openly and unmistakenlyt 
attacked and held up to hatred and con. 
tempt. Again, the question in the form- 
in which it is now before us, did not arise- 
in the Bombay case. Moreover, the- 
offender there was found guilty of sedition- 
and his petition to their Lordships of the- 
Privy Council also failed. Neither before 
the Full Bench, which refused leave to 
certify the case a fit case for appeal to 
Her Majesty in Council, nor before their 
Lordships of the Privy Council, did the- 
counsel for the offender disouss the defini^ 
tion of "Government” given by Straohey, J.- 
whioh is now relied upon. The objection- 
taken was to other matters. I am, there^ 
fore, unable to agree that it can be sai^ 
that their Lordships of the Privy Counoilr 
gave their approval to the definition of 
Straohey, J., that question being not before 
them. The definition of "Government” 
given by Straohey, J. was followed in 39 
Mad 1085,^ which also discussed and 
approved 19 Cal 36® and 8 Bom L B 421.® 
As I read that judgment there is nothing, 
in it which favours the petitioner. At- 
p. 1119 of the report 39 Mad 1085^ Sir 
Abdur Bahim, Officiating Chief Justice, 
observed : 

Oovemment denotes an establlBhed anthozity 
entitled and able to administer the pnblio affairs 
of the country. On the other hand Government 
is not identical with any particular Individuals 
who may be administering the Government. 

He referred to the remarks of Batty, J, 
in 8 Bom L B 421® and to Sir Comer 
Petheram*s explanation of the phrase in 
19 Cal 35.® The former said : 

The individual is transitory and may be sepa* 
rately criticised, but that which is essentially and 
inseparably connected with the idea of Govern* 
ment established by law cannot be attacked with* 
out coming within this section. 
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Sir Comer Pefcheram’s explanation that 
British India is governed like other parts 
of the Empire by' persons to whom the 
power is delegated for that purpose 
reflects the same underlying idea. Suoh 
persons to whom this power is delegated 
cannot be criticised with impunity, if suoh 
criticism comes within the mischief of the 
section. 1 need not pursue this matter 
further as, in my view, so far as the pre- 
sent proceedings are concerned, it is abund- 
dantly clear that it was the administration 
of the Bahawalpur State which was the 
object of the attack and that attack 
falls within the mischief of the section. 
1 now come to the explanations. They 
are in the nature of exceptions or safe- 
guards and it would, therefore, be for the 
petitioner to establish that ha comes 
within them. Expln. 2 protects comments 
expressing disapprobation of the measures 
of the Government or administration with 
a view to obtain their alteration by law¬ 
ful means, and, similarly, Expln. 3 pro- 
teots comments expressing disapprobation 
of the administrative or other action of 
the Government or administration, but 
the condition in both is that those com¬ 
ments should not excite or attempt to 
excite hatred, contempt or disaffection. 
Straohey, J.'s remarks at pp. 137 and 138 
of the report, 22 Bom 112 , are pertinent 
in this respect; 

The object of the explanation is to protect honest 
joarnalUm and bona fide oritioism of public 
measures and institutions with a view to their 
improvement and to the remedying of grievances 
and abuses, and to distinguish this from attempts, 
whether open or disguised, to make the people 
bate their rulers. 

I have already pointed out that the 
petitioner in his own petition cannot be 
said to have denied the objectionable 
nature of the remarks; he has merely 
emphasized the allegation that these 
remarks were not meant against the 
Bahawalpur Administration. It is, there, 
fore, doubtful if he can avail himself of the 
benefit of these explanations. But apart 
from that, the comments express dis¬ 
approbation of the measures of the 
administration and of the administrative 
and other action of the administration, 
and they certainly also excite or attempt 
to excite hatred, contempt and disaffec¬ 
tion, It only remains to discuss the new 
Expln. 5. Here again, the petitioner 
appears to me to be labouring under a 
misapprehension as to the import of the 
explanation. In para. 5 of his petition. 


besides urging that the report contains 
statements of fact, he contends that there 
was no malicious intention to excite hat¬ 
red, contempt or disaffection towards the 
Bahawalpur Administration. As I read 
Expln. 5, it is necessary to prove three 
things namely : (a) that the objectionable 
statements are statements of facts; (b) 
that they were made without malicious 
intention; and (c) that the statements 
were made without attempting to excite 
hatred, contempt or disaffection. Proof 
of all three things is necessary before the 
explanation comes into play and, if any 
one of these ingredients is lacking, the 
explanation does not apply. In the pre¬ 
sent case, in my judgment, it is impossible 
to hold that any one of the ingredients 
has been made out. In agreement with 
the Hon’ble the Chief Justice, therefore, 
I would dismiss this application with 
costs which should be assessed at Ss. 150. 

Order. —By majority wo decide that 
this application be dismissed with costs. 
Counsel’s fee Bs. 150. 

k.b./a,l. Application dismissed, 
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{Subedar) Sajatval Khan and others — 

Plaintiffs — Appellants. 

V. 

Mt. Bano and others — Defendants — 

Bespondents. 

Second Appeal No. 1142 of 1935, Decided 
on 14th October 1936, from decree of 
Dist. Judge, Bawalpindi, D/- 5th March 
1935. 

(a) Custom (Punjab)*-Will-'Ancestral pro* 
perty—Awans of Rawalpindi district have 
unrestricted power to make will of ancestral 
property in favour of persons of same tribe. 

Among the Awans of the Bawalpindi district, 
there is an unrestricted power to make a will, 
even in respeot of ancestral property, in favour of 
the persons of the same tribe and a will of ances* 
tral property made by an Awan in favour of his 
daughters is valid : A 7 R 1931 Lah 266 and 
AIR 192i Lah 452, Listing.; 52 P R 1892, 
Dissent. [P 826 0 1; P 627 0 2] 

(b) Custom (Punjab) — Custom recorded in 
Customary law is presumed to be correct, 
though not supported by instances. 

A statement of custom recorded in the Custom¬ 
ary law carries with it a presumption of correct¬ 
ness, even if it is not supported by instances. 

[P 526 G 1] 

Mohammad Alam — for Appellants, 

Nand Lal — for Eespondent 1. 
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Jadgment—This appeal is by the plain, 
tiffs. They instituted a suit for a deolara. 
tion that a will of ancestral property made 
by Muhammad Wali in favour of his two 
daughters was invalid by custom and was 
ineffective against the reversionary rights 
of the plaintiffs, who, it was asserted, 
were entitled to inherit the property dis¬ 
regarding the will after the death of the 
widow of the testator Muhammad Wali. 
At the time of the institution of the suit 
Muhammad Wali had died. The District 
Judge has held that the entire property 
in suit is ancestral but he has upheld the 
will on the ground that among the Awans 

a tribe to which the parties belong — 
there is an unrestricted power to make a 
will even in respect of ancestral property in 
favour of persons of the same tribe. He 
has, however, granted a certificate under 
S. 41, Punjab Courts Act, to the plaintiffs 
and consequently this appeal has been 
heard by me. The only question is whe¬ 
ther according to the custom governing 
the parties Muhammad Wali had power 
to make a will of ancestral property in 
favour of his daughters. It may bo men. 
tioned that one of the daughters is married 
to an Awan; the other daughter is said to be 
not married. At least she was not married 
at the time when the will was made and 
apparently at the death of Muhammad 
Wall. It is alleged on behalf of the respon. 
dents that she is now married to an Awan 
and this is supported by the plaintiffs’ 
allegation in the plaint. There is an initial 
presumption in favour of the legatees in 
this case because in answer to question 
No. 37 in the Customary law of the 
Bawalpindi district in which the parties 
reside and in which the land in suit is 
situated it is stated; 

Awans reply that a will, verbal or written, giv¬ 
ing a share or the whole of the property is good by 
oustom if it alienates within the tribe; a will to a 
stranger is cot valid. 

There is ample authority now that a 
statement of oustom recorded in the Cus- 
tomary law carries with it a presumption 
of correctness even if it is not supported 
by instances. The appellants claimed to 
have rebutted the presumption by oral 
and documentary evidence. They have 
not relied before me upon any oral evi¬ 
dence led by them to establish the oustom, 
but reliance is made on statements made 
in cross-examination by two witnesses of 
the defendants, D. Ws. 1 and 2, Mir Alam 
and Sultan Ali, that the custom of Bawal- 
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pindi, Jhelum and Attook districts is the 
same on this subject. At the same time 
these witnesses definitely stated that 
among the Awans of Bawalpindi a sonless 
proprietor has unrestricted powers to 
make a will of ancestral property. The 
learned counsel for the appellants relies 
upon two judgments in support of his case. 
One of the judgments is by the Mnnsif of 

GujarKhaninHasfeaTOv. ifemadand is 

dated 21st August 1902, In that case the 
Munsif held that among the Awans a son- 
less proprietor was not empowered to 
make a gift of the ancestral property. In 
coming to this conclusion the learned 
Munsif relied upon 62 P R 1892.^ This 
case is cited on behalf of the appellants. 
In this case also it was held that a sonless 
Awan had no power to make a gift of 
ancestral property. The latest authority, 
however, is opposed to the view taken in 
these two cases. The importance of theso 
judgments lies in the fact that it Is laid down 
in later cases that among the Awans there 
is unrestricted power to make a gift of 
ancestral property but that it does not 
follow from this that there is similar 
power to make a will. It is, therefore, 
contended on behalf of the appellants that 
if an Awan has not the power to make a 
gift, it necessarily follows that he has nob 
the power to make a will. But as I have 
already shown these judgments can no 
longer be considered to lay down correct 
law. In 12 Lah 525^ cited by the appel- 
lants a Division Bench of this Court 
observed as follows: 

Ooming now to the qnestion of oOBtom relating 
to the alienation of anoeetral property, we find 
that it has been repeatedly held that the Awans 
of Bhahpur, Bawalpindi, Attook and l^anwali 
posseBS very wide powers of alienation infer vivos 
in respect of ancestral property, bnt as decided in 
5 Lah 84^ they have no snoh power to dispose of 
ancestral property by will. A clear distinction 
has been drawn between an alienation inter vivos 
and an alienation by will, and indeed it was 
admitted by the defendants' counsel before the 
trial Judge that Raja had no power to make a 
testamentary dispodtion of his ancestral property. 

It would be observed therefore that the 
view taken in the judgment of the Munsif 
and in 52 P B 1892^ oau no longer be 
accepted as correct. Now, with regard to 12 
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Lah 525^ the above quoted passage contains 
all that the learned Judges have said on the 
question of the capacity of a sonless pro¬ 
prietor to make a will of ancestral pro¬ 
perty. At the commencement of the judg- 
ment, it is stated that the case related to 
the will of Raja, an Awan of village 
Bharpur Khillan in the district of Rawal- 
pindi. The learned District Judge in this 
case has observed that he has not been 
able to find the name of this village in the 
list of villages in the Rawalpindi district. 
I have now referred to the original record 
of this case and find that this village is 
situated in the Jhelum district, Tahsil 
Ghakwal, and not in the Rawalpindi dis¬ 
trict. The judgment cited therefore does 
not relate to the custom in the Rawal. 
pindi district, but the learned counsel has 
relied upon the statements of the two 
witnesses who have stated that the cus¬ 
tom in the Jhelum and the Rawalpindi 
districts is the same. The conclusion of 
the learned Judges in 12 Lah 625^ is 
based on 5 Lah 34.^ That also is a brief 
judgment and the sole question for deter¬ 
mination was whether a sonless Awan of 
Kot Sarang in Tahsil Talagang, Attook 
District, is competent to make a testa¬ 
mentary disposition of his ancestral estate, 
and after stating that there are several 
judgments to the effect that a sonless 
Awan of Talagang Tahsil has unrestricted 
powers to make a gift of his ancestral pro¬ 
perty, the learned Judges repelled the 
argument of the learned counsel for the 
appellant that as the power of gift has 
been proved to exist in the case of Awans, 
an initial presumption arises that there is 
a co-extensive power of testation. This 
presumption, however, was held by the 
learned Judges to be rebutted by an entry 
in the riwaj-i-am that the Awans are not 
entitled to dispose of their ancestral pro¬ 
perty by will. This riwaj-i-am related to 
the Jhelum district and Talagang Tahsil 
was a part of the Jhelum district at the 
time when it was prepared. 

I may here mention that in several 
cases which have been decided in this 
Court ^ subsequently the correctness of the 
nwaj-i- am of the Jhelum district has been 
doubted. Both the reported cases, there- 
fore, are not sufficient to rebut the pre¬ 
sumption that arises in the present case. 
In the riwaj-i-am of the Jhelum district it 
is ^ expressly stated that a sonless pro¬ 
prietor is not entitled to make a will in 
respect of ancestral property, but in 


the riwaj-i.am of the Rawalpindi dis¬ 
trict there is a statement that such a pro¬ 
prietor is entitled to make a will in respect 
of ancestral property in favour of another 
Awan. Even, therefore, if the two judg¬ 
ments relied upon be held to lay down the 
correct law with regard to the Jhelum 
district, they cannot be held to rebut the 
presumption that arises in the Rawal¬ 
pindi district because the custom as 
recorded in the riwaj-i-am of the two dis¬ 
tricts is different. The statement in the 
Customary law of the Rawalpindi Dis¬ 
trict is further supported by a judgment 
of the District Judge of Rawalpindi in 
Civil Appeal No. 42 of 1904, decided on 
26th May 1904, in which a will of ances¬ 
tral property by a sonless Awan was 
upheld on the ground that the same was 
valid according to custom. The oral evi- 
dence produced in this case has been held 
by the learned District Judge to be 
unsatisfactory and has not been relied 
upon before m^. I hold, therefore, that 
on the evidence produced the conclusion of 
the learned District Judge is correct and 
I dismiss this appeal with costs. 

r.m./b.k. Appeal dimimd^ 
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L, Banwari Lal — Defendant — 

Appellant. 

V. 

Kundan Cloth Mills, Ltd, — Plaintiff- 

Respondent, 

Second Appeal No. 789 of 1936, Decided 
on 2lBt December 1936, from order of 
Senior Sub-Judge, Ludhiana. D/. 17th 
April 1936. 

(a) Company — Shares — Memorandum of 
association -- Subscriber signing memoran¬ 
dum of association and agreeing to purchase 
certain shares — Subsequently, but before 
registration of Company, subscriber asking 
promoter to rescind his agreement on ground 

of misrepresentation^ Subscriber held could 

notirescind. 

^ A subfloriber signed the memorandum of asso¬ 
ciation of a proposed Company and agreed to pur¬ 
chase certain number of shares. Subsequently 
but before registration of the Company he asked 
the promoter of the Company to cancel his shares 

on the ground that he had been induced to pur¬ 
chase shares by the misrepresentation of the 
promoter : 

Held : that the subscriber could not rescind 

his agreement to purchase shares but was bound 

^ it; Lord Lurgan's case, (im) 1 Ch 707, 
12 Bom m, Eef, [P 628 C 1, 2]. 
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(b) Practice—Judgment—Judge wanting to 

criticise conduct of party should do this in 
sober language. 

It may be necessary (or a Judge or a Magistrate 
to pass reflections upon the conduct or honesty of 
a party or the truthfulness of a witness ; when 
this is necessary that should be done in sober and 
becoming language. It is never necessary to 
make remarks about a whole class of society who 
are not before the Court. [P 529 C 1] 

J* G, Sethi —for Appellant. 

D, N. Aggarwal —for Respondent. 

Judgment. — This second appeal is 
against a jodgment of the Senior Sub- 
Judge, Ludhiana, aflBrming a decision by 
the trial Judge that the defendant was 
Liable for call money in respect of shares 
which he had agreed to take up in a 
Limited Company at the time of its 
formation. The defendant pleaded that 
before the registration of the Company he 
bad repudiated liability for the shares ; 
but the lower Courts relying on 12 Bom 
311* overruled this contention. 

Mr. Sethi has argued the second appeal 
on behalf of the defendant. The facts, as 
far as it is necessary to state them, are 
that a Company called the Kundan Cloth 
Mills was promoted by Mr. Kundan Lai of 
Ludhiana. The defendant Mr. Banwari 
Lal of Delhi signed the memorandum of 
association and wrote in his own hand that 
he would take 50 shares. According to 
Mr. Kundan Lal, he did so on 18th Janu¬ 
ary 1933. The same day Mr. Kundan Lal 
brought the memorandum and articles of 
association to Lahore in order to have the 
Company registered. He took the papers 
for registration himself to the ofl&ce of the 
Registrar of the Joint Stock Companies on 
19th January 1933. The Registrar was not 
there ; Mr. Kundan Lal returned to Ludhi¬ 
ana on 20th or 21st where he got a tele¬ 
gram despatched on the 19tb and a 
registered letter from Mr. Banwari Lal 
asking that his shares should be cancelled. 
He returned to the Registrar’s Office on 
22nd January 1933 and the Company was 
registered on the 23rd. Mr. Banwari Lal 
says that, he signed the memorandum a 
day or two earlier than the 18th but the 
point is of no importance. 

Mr. Sethi urges that Mr. Banwari Lal 
signed on the representation that if after 
consulting his sons he wished to withdraw 
from the Company he might do so. He 

1. In re Machine Exchange Oo., Ltd., (1888) 12 
Bom 311. 


quoted 54 P R 1916® and other rulings In 
support of this contention. The lower 
appellate Court found as a fact that there 
was no misrepresentation. It was, how¬ 
ever, admitted by Mr, Kundan Lal that 
he had told Mr. Banwari Lal that if 
he did not wish to keep his shares he 
would transfer them to some one else or 
take them himself. The shares however 
cannot be transferred until the original 
call money is paid. Out of the authorities 
quoted on behalf of the respondent Com- 
pany by Mr. D. N. Aggarwal, who argued 
the case very well, that which gives the 
reason of the matter most clearly is an 
English case —Lord LurgarCs case, (1902) 

1 Ch 707.® Lord Lurgan had signed the 
memorandum of association for 250 shares 
before the company went into liquidation. 
He then urged that he had been induced 
to take the shares by untrue representa- 
tions made by one of the promoters named 
Sims. Buckley, J. said : 

Ib Lord Lurgan entitled to rasoission of his 
contract to take ebares on the ground of the 
aasumed misrepresentation ? I think not. Before 
the incorporation of the company Sims was not 
the agent of the company, because the company 
did not exist, and therefore Lord Lurgan could 
not have been induced to sign for the shares by 
the misrepresentation of the company or its 
agent. The contract of the subscriber of a memo* 
randum of association is of a very peculiar kind. 
Down to the moment when the memorandum and 
artioles are taken to Somerset House to be regis* 
tered there is no oontraot at all, because the 
corporation does not exist, and any oontraot by 
the signatories must be with the corporation. At 
the moment of registration two things take place 
by force of the Oompanies Act, 1662: the company 
springs into existence, and the subscribers to the 
memorandum of association become, by virtue of 
8. 23 of that Act, members of the company. 
There is no executory oontraot which is subse* 
quently executed. There is no oontraot at all 
until the moment when the corporation and the 
character of membership in the signatories to the 
memorandum come simultaneously into existence. 

I must therefore hold that the subscriber to the 
memorandum cannot have rescission on the 
ground that he was induced to become a subs* 
oriber by the misrepresentatioDS of an agent of thel 
company. 

Again he said : 

The contract effected by signature of the memo¬ 
randum and registration of the company is not 
merely a contract created between the subscriber 
and the company. It is a contract whose axis* 
tence is the basis of the creation of the corporation 
as one of the contracting parties, and every other 
person who becomes a member becomes snoh on 
the footing that tluat oontraot exists. 

2. Piara Singh v. Peshawar Bank Ltd., AI B 

1915 Lah 405=28 I 0 68=54 P R 1915=22 

P L R 1916. 

3. In re Metal Oonstituents, (1902) 1 Oh 707= 

71 L J Oh 323=86 L T 291=60 W R 492. 
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I quote this case because as pointed out 
'by Sir Shadi Lai in 54 P R 1915^ and also 
by Mukerji, J. in 48 All 580,* the law on 
the point is the same in India as in 
England. Sir Shadi Lai said that he had 

■consulted the decisions of the English Courts 
which contain a lucid exposition of the law, and 
which should be followed by the Courts in India 
in'so far as the Indian Statute is not at variance 
with the law obtaining in England. 

12 Bom 311^ was followed by Mukerji, J., 
in 48 All 580.* The judgments cited by 
Mr. Sethi in support of his contention 
all deal with applications for shares made 
after the company has been registered, 
■which are governed by entirely different 
‘principles. I therefore dismiss this second 
appeal with costs. There is however one 
other point. The senior Sub-Judge in the 
course of his judgment said : 

His (i.e., defendant's) way of writing (as for 
example in Ex. P. 1) is sneaking and cringing. 
He wants, like people of his caste, to earn money 
and throw risks on others' shoulders. 

Mr. Sethi asks that these sentences 
should be expunged. The request is not 
opposed by Mr. Aggarwal, who indeed 
supports it. I have had Mr. Banwari Lai’s 
letter Ex. P. 1 read out; it might possibly 
be called obsequious or wheedling, but it 
■does not justify the terms 'sneaking' or 
cringing’. As for the other sentence, reflec¬ 
tion on all members of Banwari Lai's caste 
ds entirely unjustified. I do not know 
what Banwari Lai’s caste may be. It is 
not stated in the English papers put up in 

the second appeal and though it might be 

easily ascertained from the plaint I have 
studiously abstained from doing so. Not 
knowing his caste I say that the remarks 
jare entirely unjustified. It may be neces¬ 
sary for a Judge or a Magistrate to pass 
‘ reflections upon the conduct or honesty of 

party or the truthfulness of a witness; 
when this is necessary it should be done in 
sober and becoming language. It is never 
necessary to make remarks about a whole 
class of society who are not before the 
jCourt. ;^mark3 such as that made by 
■ the Senior Sub-Judge cause legitimate 
resentment, and I direct that these two 
sentences be now expunged from the 
.judgment. 

P.B./d.s. Appeal dismissed, 

4, J. H. Chandler & Oo., L td. v. H. I. Phillipa, 
A I R 1926 All 650=95 I 0 927=48 All 580= 

- 24 A L J 691. 
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Coldstream and Bhide, JJ, 


Achal Singh and others — Objectors — 
Appellants. 



Mahant Girdhari Dass — Petitioner 
and others — Respondents. 

First Appeal No. 841 of 1932, Decided 
on 25fch November 1936, from decree of 
Gurdwaras Tribunal, Lahore, D/. 29th 
February 1932. 

(a) Sikh Gurdwaras Acl (8 of 1925), 
S, 16 (2)—Word incident' in Cl. (2) (i) means 
historical^ event as distinguished from myth 
or tradition —Institution founded as langar 
byKambohwho had adopted Udasi frater¬ 
nity, for feeding and accommodating fakirs 
and travellers—Institution becoming typical 
Udasi Dera occupied by fakirs — Samadh of 
founder built in Dera — Dera not proved to 
have been founded in commemoration of any 
incident in life of any Sikh Guru — Public 
worship in Dera predominantly by Kambohs 
—Dera not proved to have been established 
in connexion with tradition of any Sikh 
Guru nor established in memory of Sikh 
saint, martyr or historical person — Institu¬ 
tion held could not be declared Sikh 
Gurdwara. 


The word ‘iooident’ in 8. 16 (2) (i) of the Aot 
means some historical event as distinguished 
from a mere myth or tradition. [P 531 C 2] 

An institution was founded by a Kamboh who 
became a fakir and adopted Udasi fraternity, as a 
langar, a charitable institution for the feeding 
and accommodation of fakirs and travellers. The 
institution became a typical Udasi Dera occupied by 
fakirs who used its income to maintain themselves 
and to build and maintain samadhs of Mahants. 
After the death of the founder a samadh was built 
in his memory and the then Mahomedan ruler 
made a grant of lands to the institution to meet 
the expenses of the langar. There was no evidence 
to show that the Dera was founded in comme¬ 
moration of any incident in the life of any of 
the Sikh Gurus, The oral evidence adduced to 
show that the Dera was founded owing to some 
tradition in connexion with the tenth Guru was 
highly suspicious, conflicting and vague and 
there was no mention in the history of the dis¬ 
trict in which the Dera was situate that the tenth 
Guru ordered the founder of the Dera to build a 
Sikh Gurdwara. It was also found that the 
institution was not described by the then Mahant 
as Sikh Gurdwara at the time of the first settle¬ 
ment of the Punjab District, even though in cases 
of similar institutions such description was made 
by their Mahants. It was found on evidence that 
before the end of 19th century the publio worship 
m the Dera was predominantly by Kambhos who 
were not regarded as Sikhs till 1901 and not by 
Sikhs. It was not even proved that the Dera was 
established in the memory of a Sikh martjr. saint 
OE historical person : 

Beld : that the institution was not a Sikh 
Gurdwara under the circumstances. 


M . ^ u 1, 2; P 537 0 1. 21 

(b) Evidence Act (1872), S. S7-Pa.6ages in 

books containing alleged tradition — Mere 
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existence of passages is not evidence of tra* 
dition — Before judicial notice of them is 
taken it must be shown that writer had spe¬ 
cial knowledge of tradition. 

Before any judicial notice could be taken of any 
passages in books relating to the alleged tradition 
something more than the mere existence of the 
passages would have to be proved before the 
passages could be regarded as evidence of the 
existence of the tradition. It must be shown that 
the writer had any special knowledge of the 
alleged tradition or the tradition is a repetition of 
that given in the history. [P 532 0 2] 

Ilarnam Singh — for Appellants. 

Achhru Bam and Mohan Sundar Dass 
— for Eespondents. 

Coldstream, J.— On 10th April 1926 
a petition was forwarded to the Local 
Government under S. 7, Sikh Gurdwaras 
Act, praying that an institution in Bhuman 
Shah in the revenue estate of that name 
in Dipalpur Tahsil of Montgomery Dis¬ 
trict be declared to be a Sikh Gurdwara. 
Two counterpetitioDS were submitted under 
S. 8 of the Act, one by Girdhari Lai, 
Mahant of the institution, and the other 
by worshippers in the institution claim, 
ing that the institution was not a Sikh 
Gurdwara but an Udasi Dera founded by 
Bhuman Shah, an Udasi, whose samadh 
it contained and after whom it was called. 
These two petitions were disposed of 
together in consolidated proceedings by 
the Sikh Gurdwaras Tribunal to whom 
they had been duly forwarded, under the 
provisions of S. 14 of the Act. ^ The tri¬ 
bunal by a majority (the President and 
Rai Bahadur Lala Dwarka Parshad, 
Sardar Kharak Singh, dissenting) found in 
favour of the petitioners, holding that the 
objectors, the Shromani Gurdwara Pra- 
bandhak Committee and the signatories of 
the petition presented under S. 7 who had 
been made parties to the proceedings, had 
failed to prove that the institution fell 
within the definition of a Sikh Gurdwara 
in S. 16 (a) of the Act. Against the deci¬ 
sion in each case five of the signatories of 
the petition under S. 8 and the Shromani 
Gurdwara Prabandhak Committee have 
presented the two Appeals Nos. 841 and 
842 of 1932. This judgment will dispose 
of the two appeals. 

Bhuman Shah, who was a Kamboh by 
birth, was born about 1685. He became 
a fakir and a chela of Baba Pritam Das, 
thus joining the Udasi fraternity. Being 
credited with spiritual power he was given 
the lands of the village then known as 
Kot Kutabpura by their owners who were 
Wattus, members of a Mahomedan tribe. 


19S1 

Here he founded a langar, a oharitable^ 
institution for the feeding and aocommo. 
dation of fakirs and travellers. After his*^ 
death his successor, Bhai Nirmal, built a 
samadh in his memory and the village 
became known as Bhuman Shah. To meek 
the expenses of the langar the Mahomedan 
ruler of the time endowed it with a jagir 
of the lands of Bhuman Shah. This jagir 
was confirmed by Maharaja Ranjit Singh 
and subsequent grants were conferred on 
the Mahant of the institution by Sikh 
Sardars. In 1854, after the country had 
come under British rule, the Bhuman 
Shah lands were released from revenue in 
perpetuity in favour of 
the Dera of Bhai Bhuman Shah subject to the- 
good behaviour of the community and the appli¬ 
cation of the proceeds of the jagir to the main¬ 
tenance of the shrine. 

The shrine became famous and was 
held in particular reverence by the Kam- 
bohs who regarded, and still regard, 
Bhuman Shah as their patron saint. It 
was managed by a succession of Mahants 
all of whom were Udasis, chela succeeding 
Guru. In 1893 Bhai Harbhajan Das 
became Mahant. In 1925 finding that he 
was no longer able to manage the shrine,, 
he appointed his chela Girdhari Das, the* 
petitioner, as his successor and installed 
him as Mahant ; vide p. 40. All these 
are facts which are not disputed. As 
Girdhari Lai was admittedly in possession 
of the shrine and it had been ruled in the 
Manak case by this Court in 12 Lah 497^ 
that Udasis were not Sikhs for the purpose 
of the Sikh Gurdwaras Aot, the onus of' 
proving that the institution was a Sikh' 
Gurdwara was placed by the tribunal on 
the objectors. To this procedure no objeo- 
tion was taken before us and the judgment 
of their Lordships of the Privy Council- 
confirming the decision of this Court in 
the Manak case is authority for regarding 
it as correct : 17 Lah 146.* 

In order to establish their claim the 
objectors had to prove under the provisions 
of S. 16 (2) (i), (ii), (iii), (iv) and (v). either 
(i) that the Dera was established by or in 
memory of any of the Sikh Gurus or in 
commemoration of any incident in the life 
of any of the ten Sikh Gurus and was 

1. Kam Prasad v. Bbiromani Gurdwara Praban¬ 
dhak Committee, Amritsar, A I B 1931 Lah 
161=185 I 0 667 = 12 Lah 497 = 32 P L R 
910. 

2. Hem Singh v. Basant Das, AIR 1936 P C 
93=161 1 0 629 = 17 Lah 146 = 63 I A 180 

(P 0). 
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used for public worship by Sikhs before 
and at the time of the presentation of the 
petition under S. 7, or that (ii) owing to 
soma tradition connected with one of the 
ten Sikh Gurus it was so used predomi¬ 
nantly by Sikhs, or that (iii) it was estab¬ 
lished for use by Sikhs for the purpose of 
public worship and was so used, or that 
(iv) it was established in memory of a 
Sikh martyr, saint or historical person and 
was so used, or that (v) owing to some 
incident connected with the Sikh religion 
was so used predominantly by Sikhs. The 
objectors first sought to prove the institu¬ 
tion to be a Sikh Gurdwara under each of 
these clauses but subsequently abandoned 
their claim under Cl. (v) with which clause 
we are therefore no longer concerned. The 
only question which we have to decide is 
whether the Tribunal has correctly decided 
that the objectors have failed to prove the 
circumstances required by any of the 
Cls. (i), (ii), (iii) and (iv). 

It will be convenient to deal with the 
case put before us with reference to each 
of these clauses : Cl. (i) There is no evi¬ 
dence that the Dera was established in 
memory of any of the ten Sikh Gurus. On 
the other hand there are a number of 
circumstances brought out by the docu¬ 
mentary evidence, the admissibility of 
which has not been challenged, which 
strongly indicate that the Dera was not 
founded in memory of any of the Sikh 
Gurus. It has never, so far as is shown 
by any of the evidence brought to our 
notice, been called a Gurdwara. It was 
established, not as a place of public worship 
but a langar. When inquiry into the 
muafi was made in 1854 it was noted that 
the endowment was in favour of the 
samadh of Bhai Bhuman Shah in which 
there was a Dera of the same name where 
about 80 Sadhs resided, were fed and 
clothed, and that the samadh was a 
handsome building (vide p. 5/1). The 
Mahant of the time stated that the jagir 
had been granted to meet the expenses of 
the langar (vide p. 32). Again in 1860 
(vide p. 31) the jagir was described as in 
favour of the samadh Bhai Bhuman Shah. 

When an inquiry was held into the 
question whether a Mahant had been duly 
put in charge of the Dera or not, certain 
villagers, in a petition to the Deputy 
Commissioner (apparently against a pro¬ 
posal to declare the Mahantship to be 
unclaimed) specially mentioned that funeral 
rites were being regularly performed and 


food was being supplied as before to 
travellers, as showing that the state of 
affairs was satisfactory. No reference to 
any Sikh worship was made. Unlike 
similar records relating to other institu¬ 
tions into whose origin we have had to 
inquire from time to time the records of 
inquiries into the muafi attached to this 
shrine make no mention of Sikh ceremonial 
such as the reading of the Granth being 
carried on by the Mahant. Bhai Darshan 
who was the Mahant at the first settle¬ 
ment, and who had himself founded a Dera 
in honour of Guru Nanak in another village 
where the Granth was recited, when 
examined, made no mention of any con¬ 
nexion between the foundation of the 
institution and any Guru, stating simply 
that Bhuman Shah village had been given 
as a jagir by the Kings of Delhi before the 
reign of Banjit Singh to Bhuman Shah, an 
Udasi Faqir, who started a langar. He 
also stated that the Dera had been 
plundered by a Sikh Sardar. An examina¬ 
tion of all this documentary evidence leads 
to the certain conclusion that the institu¬ 
tion was founded as a langar which 
became a typical Udasi Dera occupied by 
faqirs who used its income to maintain 
themselves, to build and maintain samadhs 
of Mahants and to accommodate travellers. 
Nor is there any evidence to show that the 
Dera was founded in commemoration of 
any incident in the life of any of the Sikh 
Gurus. ‘Incident’ in 01, (i) must, in my 
opinion, mean some historical event as 
distinguished from a mere myth or tradi¬ 
tion. It has been conceded before us that 
there is no mention, in any authoritative 
history of the Gurus or of the Sikh 
religion, of any visit by a Guru to the 
Montgomery District or of any other inci¬ 
dent connected with the foundation of this 
Dera. 

Bor the reasons given I have no doubt 
of the correctness of the Tribunal’s deci¬ 
sion that the requirements of 01. (i) have 
not been proved. 01. (ii) : It is on the 
application of this clause that the appel. 
lants have mainly based their case, con¬ 
tending that the public worship in this 
institution was predominantly Sikh and 
that this was owing to a tradition connec¬ 
ting the tenth Guru, Guru Gobind Singh, 
with the foundation of the shrine. To prove 
the existence of the tradition they have 
relied principally on an account of the 
foundation of the Dera given in a history 
of the Montgomery District published 
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in 1872, A translation of the relevant 
passage is exhibited as 0. 13 at p. 70 of 
Vol. 3 of the printed record. This publica¬ 
tion purports to have been compiled during 
the land revenue settlement operations of 
1868—73 at the instance of the settlement 
officers under the supervision of Extra 
Assistant Settlement Officer and in pur¬ 
suance of the orders of the Financial 
Commissioner. The portion relating to 
Dera Bhuman Shah was prepared by Fida 
Hussain, a Kanungo. Hero the following 
story is told : 

Guru Gobind Singh, accompanied by five 
horsemen, met Bhuman Shah who was 
then a boy, bub already devoutly religious, 
grazing cattle in a jangle, and discerning 
his spiritual greatness asked him for food 
whereupon the boy gave him his only 
piece of bread. This so pleased the Guru 
that he blessed the lad promising him 
renown as a saint and worker of miracles. 
The Guru instructed him bo go bo Kob 
Qutab and dig up a bush of high grass 
which had been his place of worship 
(dhuan) during the boys previous in¬ 
carnation as a devout Faqir. There, 
under the grass, he would discover his 
sandals and his blanket and there he must 
establish his langar. So Bhuman Shah 
became the disciple of Bawa Pritam Faqir 
of Pakpattan, calling himself Bhai Bhuman 
Shah. He went bo Kob Qutab, then owned 
by Wattus, and asked for land which the 
Wattus at first refused bub on his digging 
up the bush and discovering the sandals 
and blanket realized that he was a worker 
of miracles and gifted bo him the whole of 
the Kot Kapura lands. There Bhuman 
Shah settled and built his famous langar 
which succeeding mahants had duly main¬ 
tained, This is the only documentary evi¬ 
dence which has been placed on the record 
in proof of the existence of this story 
and to which our attention has been 
drawn. No reference was made in argu¬ 
ment to the pamphlet mentioned by Sardar 
Kharak Singh at p. 143 of his judgment 
and 1 presume that reliance is not placed 
upon it. 

Here a digression is necessary to dispose 
of an objection urged by the appellant 
against the refusal of the tribunal to ac¬ 
cept in evidence portions of two other 
books published in 1911 and 1913. These 
books were produced after the hearing of 
evidence had been concluded. The tribunal 
by an order in which all three members 
concurred rejected the books on the ground 


that there was nothing to show that they 
were works of authority. It is stated 
before us by appellants' counsel that they 
contain accounts of the foundation of this 
Dera similar to that given in the history 
of the Montgomery District that the mere 
publication of these accounts showing that 
the tradition existed in 1911 and 1913 
was itself a rcleyanb fact that S. 57, Evi¬ 
dence Act, to the last part of which the 
tribunal apparently had regard, has no 
application, as the books were nob pro¬ 
duced to prove the truth of their contents 
but merely the fact that a certain story 
was told in them. Now whether S. 67 is 
or is nob applicable it is clear that before 
any judicial notice could be taken of any 
passages in these books relating to the 
alleged tradition something more than the 
mere existence of the passages would have 
to be proved before the passages could be 
regarded as evidence of the existence of a 
tradition. Bub no attempt bo produce 
evidence was made by the objectors to 
show that the writers had any special 
knowledge of the alleged tradition or that 
the story was described as a tradition or 
was merely the repetition of that given in 
the history of the Montgomery District 
referred to above. We have not been 
asked in the grounds of appeal to take 
further evidence. All we are asked bo do 
is to take notice of the passages. In the 
circumstances I am not prepared to accept 
the books in evidence now, I may add 
that it appears from the findings of the 
tribunal that the books were produced not 
only to prove the existence of a tradition 
but also as evidence of a historical fact. It 
is nob however now argued that the alleged 
tradition is a true story. 

Before passing to notice the oral evi¬ 
dence relating to the alleged tradition I 
may mention that in opening his case 
before the tribunal the objeotora' counsel 
stated the tradition to be that the Guru 
ordered Bhuman Shah to build a Gurd- 
wara. Of this order there is no mention 
in the story told in the history of the 
Montgomery District. The oral evidence 
relied upon before us by the appellants 
regarding the tradition is dealt with in 
detail at pp. 108 and 109, pp. 132-133 
and pp. 142-143 of the printed judgments 
of the learned President and the members 
of the tribunal. Ten witnesses have men. 
tinned a tradition. These are Nos. 8, 14, 
17, 36, 61, 52, 53, 54. 56 and 61. It is 
common ground of the parties that the 
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shrine is venerated predominantly by 
Kambohs who, as already made dear, re¬ 
gard Bhuman Shah as their patron saint. 
Of these witnesses three are Kambohs. 
S. Kishan Singh (0. W. 61), is a retired 
ofiSoial of the Patiala State and lives in 
Patiala. He visited the shrine twice and 
once had a conversation in a railway sta. 
tion waiting room withMahant Harbhajan 
Das who without being questioned about 
the matter told the witness that Guru 
Gobind Singh had gifted the Gurdwara to 
Bhuman Shah. 0. W. 8 is a barrister and 
while he was a contractor at Pakpattan 
in 1922 the mahant told him that the 
Guru had blessed Bhuman Shah and fore- 
told the continuance of his langar. The 
witness is an Arora who visited the Gurd- 
wara only once : the tradition was told to 
him in a Court room in Pakpattan. The 
witness Hardit Singh, 0, W. 14, also an 
Arora, introduces a new detail into the 
Mahant’s story, namely, that the Guru 
told Bhuman Shah where ho would find 
an iron ‘loh’ (pan). This detail he had 
heard the mahant mention to bis congre- 
gation at a meeting in Kaliana village, to 
which place the witness belongs. Pratap 
Singh, 0. W. 17, another Arora of Kaliana 
village, says that the Mahant Harbhajan 
Das told him that the Gurdwara was the 
gift of the Guru. 

A retired Police SubJnspector, 0. W. 36, 
adds that the Guru, according to the 
mahant, came to the Gurdwara and there 
gave the land to Bhuman Shah for a 
Gurdwara. S. Kartar Singh, 0, W. 53, a 
Mohyal of Gurdaspur, who was once sta¬ 
tioned at Pakpattan as an Inspector of 
Police, enlarges on this story. Guru Gobind 
Singh, so he was told, directed Bhuman 
Shah to dig in a certain place. There a 
loh, (pan) a cooking dish and a ladle 
were found which had been gifted by the 
Guru, These articles according to the 
witnesses were actually preserved in 
the Gurdwara. Nathu Bam, 0. W. 56, a 
resident of Chak 139, another Arora, gives 
similar evidence. 

All this oral evidence is in the highest 
degree suspicious; it is conflicting, and 
sometimes vague, in respect of the actual 
tradition. If it is true that Mahant Har. 
bhajan Das did give the witnesses the 
information they declare he did, it is 
doubtful whether this evidence proves the 
existence of a tradition, that is to say, 
a story handed down orally from genera¬ 
tion to generation. It is not shown that 


the story of the meeting between Bhuman 
Shah and Guru Gobind Singh was current 
before 1872. No one knows how the 
Mahant came by the information he gave 
the witnesses. No witness says he was 
told the story by any of his ancestors and, 
as already noticed, the only Kamboh wit. 
ness on the point is not a resident of the 
District and beard the tradition from the 
Mahant in the Patiala Eailway Station, 
It may be that the story was invented to 
gain special favour of the Sikhs, some of 
whom had enriched the institution, and 
many of whom visited it as a famous 
smadh. The evidence of 13 witnesses of 
the other side including Sikh Kambohs, 
and three other Sikhs, that no such tradi. 
tion exists is at least as reliable as this 
oral evidence and it is strengthened by 
the fact that a different story of the acqui¬ 
sition of the lands of the estate by Bhu¬ 
man Shah is given in the revenue records 
of the Second Settlement of 1872 {vide 
p. 25). The story then told by the 
Mahant of the time, Bhai Santokh Das, 
who was in charge of the institution from 
1860 to 1886, and had succeeded Bhai 
Darshan, the Mahant who had founded 
another Dharamsala in which the Granth 
Sahib was recited, was that the land was 
given by Lakhu, a Wattu, and his mother 
in gratitude for Bhuman Shah’s prayers 
which had resulted in the release of Lakhu 
from prison where he had been put by the 
Governor of Lahore. 

Assuming, however, that since 1872 a 
tradition has existed connecting Guru 
Gobind Singh with the institution, the 
objectors, to bring the shrine within the 
ambit of Cl. (ii), must prove further not 
only that the institution was used for 
public worship predominantly by Sikhs 
before and at the time of the presentation 
of the petition under S. 7 but also that it 
was so used 'owing to’ that tradition. 
It being common ground that public wor¬ 
ship in the institution has been predomi¬ 
nantly by Kambohs a great part of the 
arguments has been devoted to the ques¬ 
tion whether the Kambohs are Sikhs. In 
support of the objectors' contention that 
this worship has been Sikh worship reli- 
ance has been placed on : (l) the state, 
ment by Mahant Darshan made at the 
settlement of 1853 (0. 10) to which a 
reference has been made above, that he 
had built a Dharamsala in honour of Guru 
Nanak (the father of Sri Ghand, the foun¬ 
der of the Udasi sect) in which the Granth 
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was reoifced: (2) a plan (0. l) filed by the 
agent of Mahant Harbhajan Das in a suit 
instituted against the Mahant by some of 
the Ddasis of the institution in 1897 pray¬ 
ing for his removal from the Mahantship 
because of his bad behaviour ; (3) state¬ 
ments made by the Mahant in reply to 
the charge then brought against him 
(0.7): (4) the evidence that Harbhajan 
Das used a signet ring which bore the 
words ‘Akal Sahai’: (5) another statement 
by the Mahant in 1924 that karah par- 
shad was distributed in the institution 
(0. 14); (6) evidence that the family of 
Baba Karam Singh Bedi, descendants of 
Guru Nanak, controlled the election of the 
Mahants; (7) the fact that fairs frequented 
by Sikhs are celebrated at the institution; 
(8) the fact that the Mahants have been 
called ‘Bhais’ and ‘Shah’; (9) the fact there 
have been endowments of the shrine by 
Sikhs and (lO) the fact that an entrance 
to the shrine is called the darshani deorhi. 

The circumstances sought to be proved 
by this evidence are inconclusive, either by 
themselves or taken together. It is not 
proved that only Sikhs are known as Bhais 
or Shah. It is common knowledge that 
other than Sikhs are so addressed and 
named. Soh. 2 of the Act, mentions the 
institution of Dera Baba Charan Shah 
(No. 70) as an institution which cannot be 
claimed to be a Sikh Gurdwara and there 
is at least one instance : see AIR 1934 
Lah 60.^ of the Mahant of an Udasi shrine 
being called Bhai. The fact that Sikhs 
endowed an institution does not prove it 
to be a Sikh Gurdwara : see, e. g., AIR 
1934 Lah 969* and A I R 1936 Lah 216.® 
Any palace or religious building may have 
a darshani deorhi (a door at which the 
owner or person in authority sits before 
the people or from which he may be seen) 
and the plan of 1897, on which the objec. 
tors rely, shows no darshani deorhi or any 
deorhi at the place where according to the 
objectors’ evidence, this door is situated. It 
is not satisfactorily proved that the Badis 
had any control over the election of Mahants 
while on the other hand the wajib-ul-arz 

of 1857 (p. 30) shows that the Mahants 

nominated their successors, or, if a Mahant 
failed to do so, his successor was appointed 

3. Nagindar Bingh v. Pal Das, A I B 1934 Lab 

60=164 10 371. 

4. Santokh Singh v. Devi Das, A I B 1934 Lab 

969=160 I 0 925. 

5. Santa Singh v. Puran Das, A I B 1936 Lah 

216=162 I 0 858. 


by the fraternity. Nor is the possession 
of a signet ring inscribed with the words 
‘Akal Sahai’ evidence of any great impor¬ 
tance, No doubt the words denote Sikh 
influence, but there is no reason to suppose 
that an Udasi who was not a Sikh would 
not wear such a ring, for Udasis as well as 
Sikhs worshiped God as the ‘Eternal 
Protector’. We know that Harbhajan 
Singh remained an Udasi all his life. In 
1924 he was President of the Udasi Maha 
Mandal—a society formed for the purpose 
of combating the Akali (Sikh) movement 
which led to the passing of the Sikh 
Gurdwaras Act. Admittedly three, or 
including the Dusehra four fairs are cele. 
brated at the shrine—the Maghi fair, the 
Baisakhi fair and a fair held on the 13 th 
of Poh. The first three are frequented by 
Hindus as well as by Sikhs and are not 
peculiar to Sikh institutions. It is con- 
tended by the appellants that the fair on 
the 13th Poh was in commemoration of 
the martyrdom of the sons of Guru Gobind 
Singh at Sirhind on that day. But this 
contention is negatived by the evidence of 
the objectors’ own witnesses Jawand 
Singh, (0. W. 4), Mota Singh, (0. W. 5), a 
Sikh, and Santa Singh, (0. W. 23), another 
Sikh, who declared that it was in memory 
of Bhuman Shah, who was born on that 
day. These witnesses were among the 
first 50 witnesses examined by the objeo- 
tors. After their evidence had been re¬ 
corded the tribunal on 24th August 1931 
allowed the objectors to withdraw 20 wit. 
nesses who were present and gave them a 
long adjournment for calling further evi¬ 
dence. The witnesses then summoned 
were examined in January 1932. It was 
not until after that time that the objec¬ 
tors put forward the proposition that the 
fair of the 13th Poh was in celebration of 
the martyrdom of the sons of Guru Gobind 
Singh. It is obvious that the earlier 
witnesses are the more reliable. 

That there was no public Sikh worship 
in the dera in Bhai Darshan's time may 
fairly be presumed from the omission of 
any reference to such worship in the 
institution in Bhai Darshan’s description 
of the dera in 1853, We know from the 
large number of oases of this kind which 
have come before us that the Mahants of 
similar institutions, when examined by 
Settlement OfBcers at the first settlement 
of the Punjab Districts, were very careful 
to enlist official and popular sympathy by 
declaring that they regularly read the 
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Granth Sahib and had there been any 
kind of Sikh ritual performed in this dera, 
Bhai Darshan would most certainly have 
emphasized the fact. As regards the 
statements of Bhai Harbhajan Singh made 
-for the purpose of the litigation in 1927 
and the plan then produced (0. l), the 
circumstances in which these were made 
have to be considered in estimating their 
present evidential value. The Mahant 
was being attacked by his opponents. It 
is significant that the latter in their plaint 
'{vide 0. 2) made no reference to Sikh 
observances but complained that the 
Mahant had not served the sadhs and the 
public strictly according to the old prac¬ 
tice of the Akhara, or maintained the 
-langar, or kept the dera in a fiourishing 
condition, and that he had stopped light¬ 
ing lamps on samadhs and visiting his 
disciples. It appears that the Mahant 
had given a written guarantee to the 
Bedis that he would behave well and 
serve the dera. In his pleas {vide 0. 3) 
the Mahant denied the allegations against 
him referring to his good relations with 
the congregation (bhek) and his disciples, 
and his proper maintenance of the mandir. 

There was no suggestion by the plain, 
tiffs that Sikh observances were cus¬ 
tomary or had been neglected. In his 
written evidence [vide Exs. 0-6 and 0-7). 
the Mahant went out of his way to state 
that shabad kirtan was regularly per- 
formed in his dera, that rababis (minstrels) 
were always present, that he attended 
kirtan and bhajan meetings, that he read 
the Granth Sahib daily when he visited 
the samadhs (which according to the plan, 
were on-looked by a verandah in which the 
‘Granth Sahib was opened) and that when 
he failed to do this, ha fined himself and 
spent the fines on the distribution of karah 
parshad. These admissions were doubt- 
less prompted by a desire to propitiate 
the Bedis, They may be evidence that 
-public Sikh worship was in this Mahant’s 
•time carried on at the samadhs but they 
do not show that the shrine was predo¬ 
minantly used by Sikhs for public wor¬ 
ship. The Udasia have always revered 
the Granth Sahib which they used to 
keep and read among their Hindu scrip, 
tures. A review of the evidence I have 
described, does not lead to the conclusion 
that before the end of the nineteenth cen- 
'tury public worship in this dera. which 
was a typical Udasi institution in which 
iihe principal object of veneration was the 
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samadhof Bhuman Shah (decorated, I may 
mention, with a picture showing the 
Mahant or a sadh smoking a hukka) and 
of his successors was by Sikhs. Until 
1901 the Kambohs were not regarded as 
Sikhs. In 1883 the Kambohs of the 
Montgomery District were described in 
the Gazetteer of that year as ‘almost 
without exception Hindus’. This was 
perhaps because Sikhs were commonly 
regarded as a sect of Hindus; but that the 
Kambohs of that time were Sikhs as 
defined in the Sikh Gurdwaras Act (Cl. 9, 
S. 2) there is no reason whatever to 
assume. They were nob known to be 
Sikhs but were known to be Hindus. At 
the Census of 1881 the number of Kam. 
bohs, male and female, in the whole of the 
Montgomery District was returned as 217. 
At that time some distinction had been 
made between Sikhs and Hindus. At the 
Census of 1901 the number was 201. It 
is obvious therefore that the fact that the 
worship at the dera was predominantly 
by Kambohs at that time does not help 
the appellants. It is true that at the 
Census of 1921 the Kambohs in the 
Dipalpur Tahsil who were returned as 
Sikhs outnumbered those who were 
returned as Hindus (17217 as compared 
with 11420), but this fact will not prove 
that the worshippers in this Dera were 
then predominantly Sikhs. 

To discredit the evidence of the wit¬ 
nesses produced by the petitioner on this 
point the appellants proposed after the 
adjournment, to which I have already 
referred, to place on record the register 
of Sikh electors in the Montgomery Dis¬ 
trict prepared under the provisions of the 
Sikh Gurdwaras Act for the purpose of 
electing members of the committee of 
management of the Gurdwaras of the Dis- 
triot and the Board of Control (Ch. 8 of 
the Act). The appellants’ intention was 
to show that many of the Kambhos who 
had given evidence that they were nob 
Sikhs and that the worship in the dera 
was not Sikh had been placed on the 
register as Sikhs entitled to vote. The 
learned President of the Tribunal and Kai 
Sahib Dwarka Parshad declined to admit 
this register as evidence, holding that it 
was not proved that any enquiry had 
been made from each of the persons 
placed on it, and that the register could 
at best be only secondary evidence in the 
absence of a declaration made by the voter 
himself before the Tribunal in accordance 
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\7ith S. 2 (9) of the Aot. Sardar Kharak dox Sikhs, and we do not know whether 


Singh was in favour of admitting the 
document. The orders of the Tribunal 
are at pp. 29 and 30 of Part 2 of the 
printed record. 

Strong exception has been taken before 
us to the order of the majority of the 
Tribunal, the contentions being that the 
register would have been good evidence to 
contradict the witnesses who had been 
placed on the roll, but had denied in 
giving evidence that they were Sikhs, 
and that the fact that they were 
on the register would make it probable 
that they were Sikhs, the rules pro¬ 
viding that any person who is on the 
electoral roll of persons entitled to vote 
for the election of a member to represent 
a Sikh constituency of the Provincial 
Legislative Council is entitled to vote at 
the election of the Gurdwara Committee, 
and the qualification for voting as a Sikh 
at the Council election being the same as 
that required for voting at the Gurdwara 
Committee election. Before the register 
was produced five witnesses, Nos. 14, 
17, 18, 19 and 21, had been examined by 
the petitioner.respondent about their 
inclusion in the electoral roll. The first 
had stated that he did not remember the 
preparation of any roll of electors under 
the Aot. Dhunna Ram, P. W. 17, a Kam- 
boh, declared he did not know whether 
he was on the roll or not, and that he did 
not get himself enrolled. Jaimal Singh, 
P. W. 18, an Arora, also professed igno¬ 
rance of the preparation of a roll of Sikh 
voters. Another witness, P. W. 21, a 
Sikh (who had not been regularly baptized) 
admitted that he was on the electoral roll 
for the Council and was a Sikh. He gave 
evidence that the Kamboh worshippers 
at the dera were Sikhs. He is not how¬ 
ever a resident of Bhuman Shah. The 
patwari who prepared the register was 
not summoned. Had any evidence been 
produced to prove how the register was 
prepared or that only persons defined as 
Sikhs by the Act had been placed on the 
register of voters, either for the Legisla¬ 
tive Council or for the purpose of the Sikh 
Gurdwaras Aot, the register would, I 
think, have been relevant and possibly of 
some use to the appellants. As it is how- 
ever, the mere putting of the register on 
the record would not prove that the dera 
was used predominantly by Sikhs for 
public worship. Admittedly the Kamboh 
Sikhs are largely Sahjdhari and not ortho- 


all those who were enrolled in the register 
would have asserted that they were Sikhs 
according to the definition in the Sikh 
Gurdwaras Act, had their qualifications^ 
been questioned. 

The oral evidence is, as remarked by 
the members of the Tribunal mostly of a 
partisan nature. Many witnesses on both 
sides have made untrue statements in 
exaggerating their case—those of the peti¬ 
tioners asserting that the Granth Sahib is 
not read in the dera, and several of those- 
called by the appellants denying that the- 
samadh is worshipped—and so forth. 
Having considered this oral evidence with 
due regard to the established and admitted 
circumstances, I attach greater weight 
to that put forward by the petitioner- 
By 2l3t August 1931 forty-one witnesses- 
had been examined by the objectors, none 
of whom were Kambohs. On 22nd August- 
three Kamboh witnesses were called from* 
Amritsar (0. Ws. 48, 49 and 50). The- 
first is a journalist who was approached* 
by one of the appellants (who also pro¬ 
cured the others) two days before he gave- 
evidence. He had attacked the Bhuman 
Shah Mahant some years ago in his- 
paper. He is president of a society call¬ 
ing itself the Kamboh Maha Sabha whose 
object is social reform. He had once- 
spent a night in the dera in 1920. The 
second is the general secretary of this 
society and is a parcel clerk at Amritsar 
Railway Station. He visited Bhuman* 
Shah once in 1924. The third is a shop¬ 
keeper and treasurer of the society. After- 
this evidence had been recorded there was- 
the long adjournment until January 1932- 
and then more witnesses were called from 
Patiala, Gurdaspur, Khem Karan, Lahore 
and some ohaks in Montgomery District. 
Several admitted that reverence was paid 
by the worshippers to the samadh of' 
Bhuman Shah. Two of these had previ¬ 
ously been residents of Bhuman Shah. 
The petitioner examined thirty Kambhos, 
including twenty-three zamindars of 
Montgomery District most of whom live- 
close to Bhuman Shah, and ten regularly 
baptized Sikhs. Several are persons of' 
respectable standing. Here 1 may men- 
tion that the dera is not the only place of' 
worship in the village. There is a Sikh* 
Gurdwara for baptized Sikhs at a short 
distance from it (P. W. 6). 

Assuming however that during recent 
times the dera has been used for public: 
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■worship by Sikhs and predominantly by 
Kambhoa who were or are Sikhs (in spite 
of the fact that the last two Mahants 
were prominent antagonists of the Akali 
movement), there is no justification what¬ 
ever for holding that this use was 
owing to any tradition connecting the 
shrine with the tenth or any other Sikh 
Guru. It is not the appellants’ case that 
there has ever been any change or inno. 
vation in the form of public worship at 
the shrine or that the Kamboh worshippers 
suddenly began to frequent the dera 
because they had come to know the tradi- 
tion. The only evidence relied upon 
before us in support of the contention that 
it was owing to the alleged tradition that 
Sikhs have been predominant worshippers 
is a statement of the witness Bhawania 
Ram, 0. W. 61, a Kamboh of a village 
close to Bhuman Shah, that his commu¬ 
nity pays a contribution (kar) to the dera 
at every harvest because Guru Gobind 
Singh ordered Baba Bhuman Shah to 
carry on a langar there, and a statement 
of Partap Singh, an Arora, 0. W. 17, that 
Mahant Harbhajan Das once asked him 
for help because the Gurdwara was his 
(Partap Singh’s Guru's Bdkhshishy\ The 
contribution referred to as 'kar is men- 
tioned in the Gazetteer of the Montgomery 
District published in 1898 (page 89) where 
reference is made to the dera as follows : 

Udasi Faqirs own several fine villages in the 
west of the Bipalpur Tahsil. Among them is 
Bhuman Shah at which there is a shrine of that 

name. There is a langar. 

This is supported partly by the proceeds of the 
jagir enjoyed by the inoumbent of the shrine and 
partly by the contributions of the Kambhos who 
look upon Bhuman Shah as their patron saint. 

• He was a Kamboh who entered the 

Udasi Order. 

A similar description of the dera is given 
in the previous Gazetteer of 1884 (page 69). 
No connection between the contribution 
and any Sikh tradition is suggested and 
the bald statements of the witnesses, 
0. W. 17 and 0. W. 6], are certainly not 
sufficient to prove that Sikh public wor¬ 
ship, if any, did take place in the shrine, 
was owing to a belief in the story of the 
meeting between Guru Gobind Singh and 
Bhuman Shah. On the other hand having 
regard to the reliable documentary evi¬ 
dence adduced, it cannot be doubted for 
a moment that the Kambhos frequent the 
shrine and worship in it because it is 
associated with the memory of their 
patron saint. 


Clause (iii).—It is proved that the shrine 
was not established for use by Sikhs for 
public worsb'p and this clause therefore 
has no applicability. 

Clause (iv).—There is no evidence that 
this dera was established in memory of a 
Sikh martyr, saint or historical person. It 
was established by Bhuman Shah, an Udasi,| 
as a langar, and endowed for use as such; 
by the Mahomedan ruler at the time. I 
would dismiss the appeal with costs. 

Bhide, J.—I agree. 

k.b./a.l. Appeal disnmed* 
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Coldstream and Bhide, JJ. 

Robert 'Hercules Skinner — Plaintiff — 

Appellant. 

V. 

i?. M, Skinner and others — 

Defendants — Respondents. 

First Appeal No. 847 of 1933, Decided 
on 13th November 1936, from decree of 
Senior Sub-Judge, Hissar, D/- Ist Febru¬ 
ary 1933. 

(a) Execution—Bar to — Pre*<lecree com¬ 
promise cannot be pleaded as bar in execu¬ 
tion proceedings—Executing Court can go 
into matters arising after decree but not into 
pre-decree agreements — Separate suit for 
pre-decree compromise is maintainable. 

There is an essential distinction between the 
functions of a Court which adjudicates on tbe- 
rights of the parties and embodies the decision in 
a decree, and the functions of a Court whose duty 
is merely to execute such a decree. The executing 
Court can only go into matters relating to the 
execution, discharge or satisfaction of the decree 
which arise after the decree came into existence 
and result in its discharge or satisfaction. But 
the executing Court cannot go into a pre-decree' 
compromise which may nullify the decree. lU' 
such a case the remedy for the party pleading a 
pre-decree compromise is by way of a separate' 
suit: Case law discussed, [P 640 0 1,2]> 

sfj (b) Limitation — Declaratory suit —Suit 
for declaration on ground of pre-decree- 
compromise that decree* holder is barred 
from executing decree —Time begins to 
run when compromise is repudiated by 
decree-holder. 

In an execution proceeding, the judgment-debtor 
presented an application under 0. 21, R. 2, Civil 
F. 0., for recording satisfaction as there was a- 
pre-decree compromise. The applioation was not 
contested by the decree-holder who did not put in¬ 
appearance; it was, however, dismissed by the 
Court. Subsequently, the decree-holder made an 
application for execution of the decree. The- 
judgment-debtor thereupon filed a suit on the* 
basis of the pre-decree compromise for a declaration 
that the decree-holder was barred from executing; 
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the decree. The decree-holder pleaded that it was 
barred by limitation, as the suit was filed after 
six years from the date of dismissal of the judg¬ 
ment-debtor’s application under 0. 21, R. 2 : 

Held : that the suit was within time as the 
judgment-debtor could have no cause of action 
when bis application was dismissed until the 
compromise was repudiated by the decree-holder, 
by applying to execute the decree. [P 640 0 2J 

^ (c) Res judicata—Constructive res judi¬ 
cata—Compromise between parties to suit 
before decree—Compromise not disclosed by 
defendant to Court before decree was passed 
— Defendant bringing suit for declaring com¬ 
promise binding on plaintiff—Defendant is 
barred from raising this plea of compromise 
under Expln. 4 to S. 11, Civil P.C., in his suit. 

A compromise was entered into by the parties 
to a suit before a decree was passed by the Court; 
but the defendant in that suit did not bring it to 
the notice of the Court before the passing of the 
decree and a decree was passed. The defendant 
then brought a suit for declaring the compromise 
binding on theplaintifi in that suit : 

Beld : that it was incumbent on him to raise 
this plea of compromise in the previous suit and 
as he did not do so he was debarred by Expln. 4 to 
8 . 11, Civil P. C., from raising it in this suit : 
air 1921 Lah 248 ; 29 Cal 810 and 67 2 C 
753, ReL on. tP 641 0 1 ] 

(d) Compromise—Pre-decree Compromise- 
Compromise amongst parties to suit in which 
some defendants were minors—Sanction of 
Court not taken — Compromise against in¬ 
terest of minors—It is not binding on minors. 

Where in a suit against some persons including 
aome minors, a compromise was entered into 
during the pendenoy of an appeal in the High 
Court but no sanction was obtained from the 
Court and it was found that the compromise was 
not for the benefit of the minor defendants : 

Held : that it was not binding on them as it 
was effected without the sanction of the Court in 
contravention of the provisions of Rr. 6 and 7, 
0. 32, Civil P. 0. [P 641 0 1] 

sjt (e) Practice—Relief—Alternative relief— 
Suit by judgment-debtor for declaring pre¬ 
decree compromise binding on decree-holder 
and for injunction restraining him from 
executing decree — Alternative relief for 
refund of Rs. 80,000 paid under compromise 
to decree-holder, prayed for in appeal—Suit 
arbitrarily valued for jurisdiction purposes 
at Rs. 11,000 and only court-fee of Rs. 10 
paid for declaration —Court-fees not being 
paid on Rs. 80,000 alternative relief cannot be 
allowed in appeal, no pleadings and no issue 
being framed on the point in suit. 

Parties to a suit entered into a compro¬ 
mise before the passing of the decree in the suit 
but this compromise was not disclosed to the 
Court before the passing of the decree and a decree 
was passed. The judgment-debtor then brought 
a suic for declaring the compromise binding on 
the decree-holders and for injunction restraining 
them from executing the decree and the suit was 
valued at only Rs. 11,000 arbitrarily for purposes 
of jurisdiction and court-fee of Rs. 10 was only 


paid for declaration only, the relief of injunc¬ 
tion being said to be a mere consequential relief. 
The suit being dismissed, the judgment-debtor in 
appeal prayed for allowing alternative relief of 
refund of amount of Bs. 80,000 paid by him to 
decree-holder under the compromise : 

Eeld‘. the suit having been valued arbitrarily and 
no court-fee having been paid on Rs. 80,000 for a 
refund, there were no pleadings on this point and 
no issue was framed in the trial Court. Hence 
the alternative relief for refund of amount could 
not be allowed in appeal. [p 5410 2 ] 

Shamair Gkandt Sham Lai, J, L, 
Kapur, Parkash Ghand and Yashpal 
— for Appellant. 

Mohammad Amin Khan and Moham¬ 
mad Din Jan — for Respondents. 

Bhide, J.—This is a plaintiff’s appeal, 
arising out of a suit for a declaration that 
the defendants are debarred from exe. 
outing the Privy Council decree in Suit 
No. 97 of 1918, instituted in the Court of 
the Senior Subordinate Judge, Hissar, and 
for an injunction restraining them from 
executing it. The facts which led to the 
suit were as follows : On 30th May 1914, 
three brothers named Thomas Skinner, 
Robert Skinner and George Skinner entered 
into an agreement with R. H. Skinner, 
the plaintiff for sale of certain villages in 
the Hissar District for a sum of Rupees 
4,23,000. Rs. 5,000 were to be paid in 
cash and one lac of rupees by 18th June 
1914. The balance was to be paid by 
transfer and adjustment of accounts in the 
Bank of Upper India, The first two con¬ 
ditions were fulfilled, but the third one 
was not, with the result that a sum of 
over Rupees three lacs remained due from 
the vendee. The vendors instituted a 
suit against the vendee R. H, Skinner 
(Suit No. 97 of 1918, referred to as Suit 
No. 97 of 1918, in the judgments, but really 
instituted in 1917) for specific perform¬ 
ance of the contract by payment of this 
sum and obtained a decree from the Court 
of the Senior Subordinate Judge, Hissar, 
on 9th July 1918. The vendee appealed 
to the High Court and during the pen¬ 
denoy of the appeal, the legal representa. 
tives of Robert Skinner and George Skinner 
who are the defendants in the present 
suit are alleged to have entered into a 
compromise with the present plaintiff on 
5th November 1923, giving up their rights 
in the suit entirely for a consideration of 
Rs. 80,000, which was paid to them. The 
compromise, however, was not presented 
to the Court and was, therefore, not 
embodied in the decree. The reason given 
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for adopting such an extraordinary course 
is that all the plaintiffs in that case had 
not entered into the compromise. The 
decree of the Senior Subordinate Judge 
was affirmed by the High Court on 26th 
November 1923. The vendee appealed 
to their Lordships of the Privy Council, 
but there also the compromise was not 
mentioned. The appeal was dismissed by 
their Lordships, though with a slight 
modification of the decree, which is not 
material for the purposes of the present 
suit. The decree of their Lordships of the 
Privy Council was passed on 16th Decern, 
ber 1927. The defendants in the present 
suit who were parties to the aforesaid 
compromise did not appear before their 
Lordships of the Privy Council. 

The defendants did not at hrst make 
any attempt to execute the decree in their 
favour but one Shankar Das, who had 
a decree against the present plaintiff 
E. H. Skinner, attempted to execute it. 
When the question of execution of the 
decree was thus raised, E. H, Skinner 
presented an application to the executing 
Court under 0. 21, E. 2, Civil P. 0., on 
17th December 1923, stating the facts 
relating to the compromise and praying 
that the decree may be recorded as satis, 
fied. The executing Court, however, dis¬ 
missed this application, holding that the 
alleged compromise could not be taken 
notice of by it, as it was arrived at during 
the pendency of the appeal in the High 
Court, but was not presented to the High 
Court and was not embodied in the decree. 
This order was passed on 29th October 
1924, {vide Ex.D.2, and the order thereon). 
Shankar Das's application was thereafter 
dismissed, as he had no right to execute 
the decree in the manner in which ha 
sought to do so. Nothing further happened 
till Ist August 1929, when the present 
defendants made an application for exe. 
cution of the decree passed by their Lord- 
ships of the Privy Council on 17th December 
1927, ignoring the alleged compromise. 
E. H. Skinner then instituted the present 
suit for a declaration and injunction in 
order to prevent the execution of the 
decree. The suit was resisted by the 
defendants on various objections, most of 
which were upheld by the trial Court and 
the suit was dismissed. Prom this decision, 
E. H. Skinner has presented this appeal 
Before proceeding to discuss the merits 
of the appeal it may be stated that only 
some of the defendants in Suit*No. 97 of 


1918 had entered into a compromise with 
the present plaintiff and it is only against 
them that the present suit was instituted. 
The plaintiff does not dispute the right of 
the other decree-holders to execute the 
Privy Council decree in question. 

The main points urged in this appeal 
were that the trial Court has erred in 
holding : (l) that the suit was not main- 
tainable; (2) that it was time-barred; and 
(3) that the compromise alleged by the 
plaintiff was not binding on the defendants. 
I shall take up these points in the above 
order. As regards the first point, the trial 
Court has held that the alleged compromise 
could be pleaded as a bar to execution 
only in the executing Court as that Court 
alone has jurisdiction to decide all ques¬ 
tions relating to execution, discharge, and 
satisfaction of a decree according to the 
provisions of S. 47, Civil P. C., and there- 
fore a separate suit was not maintainable 
for the purpose. There appears to be a 
considerable divergence of judicial opinion 
on the question as to whether a pre-decree 
compromise, such as is relied on in the 
present case, can be pleaded as a bar to 
execution in the executing Court only, or 
whether it must be enforced, if at all, by 
obtaining an injunction in a separate suit. 
The Bombay and Madras High Courts 
take the former view : see 22 Bom 463^ 
and 40 Mad 233,^ while the Calcutta and 
Eangoon High Courts take the latter view; 
see 31 Cal 179.^ 6 C W N 796.^ 4 Bang 
118® and 5 Eang 685.® The Calcutta as 
well as the Eangoon High Courts have 
dissented from the Bombay Full Bench 
ruling. The Madras rulings proceed largely 
on the principle of stare decisis : see 49 
Mad 513.^ There is no ruling of this Court 
on all fours with the present case; but the 
rulings reported in A I E 1927 Lah 894® 

1. Laldas v. Kishordas, (1S98) 22 Bom 463. 

2. Chidambaram Ghettiar t. Krishna Yatbiyar, 
AIR 1918 Mad 1174=37 I 0 836=40 Mad 
233=32 M L J 13 (F B). 

3. Hassan AH v. Gauzi Ali Mir, (1904)31 Cal 179. 

4. Chhote Narain Singh v. Mt.Rameshwar Koer, 

(1902) 6 0 W N 79S. 

5. Mulla Ramzan v. Maung Po Kyaing, AIR 

1926 Rang 140=96 IC 773=4 Rang 118. 

6 . M. E. Moolla & Sons Ltd. v. Chartered Bank 

of India, Australia and China, AIR 1928 
Rang 36=107 I G 860=5 Rang 685. 

7. Venkatasubba Mudaly v. Manickammal, AIR 
1926 Mad 582=98 IG 428=49 Mad 513=50 
M L J 364. 

8 . Dilsukh Rai v. Lachhman Das, AIR 1927 
Lah 894=1001 C 166=28 P L R 71, 
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and 67 I C 753,® so far as they go, appear 
to be in favour of the appellant. 

In A I R 1927 Lah 894,® a pre-decree 
arrangement ^vas pleaded by the judgment- 
debtors on the basis of which they claimed 
that they were not personally liable in 
spite of the provisions in the decree to the 
contrary. 40 Mad 233,^ referred to above, 
was relied on by the appellant in that case. 
The learned Judges pointed out that the 
Madras ruling had been dissented from by 
the Calcutta High Court and was moreover 
not exactly applicable to the case before 
them. For, the question before them was 
not whether the decree should or should 
not be executed but whether the Court 
should depart from the terms of the decree 
and decline to execute it personally against 
the judgment.debtors. They held that the 
compromise alleged by the judgment- 
debtors, if given effect to, would involve 
variation in the terms of the decree and 
this was beyond the powers of an execut¬ 
ing Court. In 67 I C 753® the question 
was whether an order of discharge passed 
in insolvency proceedings could be pleaded 
in bar of execution of a money decree. It 
was held that the plea could have been 
taken up during the pendency of the suit 
which resulted in the decree, and the 
executing Court had no power to go behind 
the decree. 

Section 47, Civil P. C., is. no doubt, very 
widely worded and lays down that all 
questions relating to the execution, dis¬ 
charge and satisfaction of a decree shall be 
determined by the Court executing the 
decree. But there is, I think, an essential 
distinction between the functions of a 
Court which adjudicates on the rights of 
the parties and embodies the decision in a 
decree and the functions of a Court whose 
duty is merely to execute such a decree. 
As pointed out by the learned Judges of 
the Calcutta High Court in 31 Cal 179,® 
S. 244. Civil P. C., 1882, (which corres¬ 
ponds to S. 47, Civil P. C., 1908) pre- 
supposes the existence of a decree which 
is validly susceptible of execution. The 
executing Court can, therefore, only go 
into matters relating to the execution, dis¬ 
charge or satisfaction of the decree which 
arise after the decree came into existence 
and result in its discharge or satisfaction 
and not into a pre-decree compromise like 
the one pleaded in this case which practi- 

9. Bam Das v. S. P. Netto, (1922) 64 P L R 1922 
=67 I 0 763. 


cally nullifies the decree. I respectfully 
concur in this view and hold that the com. 
promise in question could not be pleaded 
as a bar in execution proceedings, and that 
a separate suit for declaration of the 
plaintiff’s rights (such as they might be) 
on the basis of the compromise is main, 
tainable. 

The next question for consideration is- 
that of limitation. The learned Judge of 
the trial Court was of the opinion that the 
cause of action arose when the appellant's 
application under 0. 21, R. 2, referred to- 
above, for recording satisfaction of the 
decree was dismissed on 29th October 
1924, and that the suit being governed by 
Art. 120, Limitation Act, and having been 
instituted more than six years after the 
cause of action arose, i. e., on 2l8t April 
1931, was barred by time. As regarde 
the application under 0. 21, R. 2, it must 
be noted that it was not contested by the 
present defendants who did not put in 
appearance. The executing Court dis¬ 
missed the application, but the plaintiff 
could have no cause of action against the 
defendants unless and until they repudia¬ 
ted the compromise and sought to execute 
the decree. It is admitted that no appli¬ 
cation for execution of the decree was 
made by the present respondents till Istl 
August 1929, and they had not repudiated! 
the compromise in question on any pre-1 
vious occasion. In the circumstances, the'j 
present suit appears to be clearly within* 
time. 

The next point for consideration is whe. 
tber the compromise alleged by the plain, 
tiff, even if it was entered into, has any 
legal effect and is binding on the defen¬ 
dants. The learned Judge of the trial 
Court has held that the agreement was 
not binding because (a) it was entered 
into during the pendency of the appeal in 
the High Court and was superseded by a 
decree and (b) secondly, because it was 
effected without the sanction of the Court 
in contravention of the provi^ons of Rr. 6 
and 7 of 0. 32, Civil P. C., and was not 
for the benefit of the defendants, all of 
whom except defendant 1 were admittedly 
minors on the date of the alleged compro¬ 
mise. As regards the first point, the learned 
Judge has relied on Expln. 4 to S. 11, Civil 
P. 0., and 1 Lah 445*° and 29 Oal 810“ 

10. Hem Raj v. Dost Mahomed, AIR 1921 Lah 

248=67 I 0 163=1 Lah 446. 

11. Benodi Lai Pakrashi v. Brajendra Kumar 

Saha, (fg02) 29 Oal 810=6 OWN 838. 


<987 E. H. Skinner v. R. M. Skinner (Bhide, J.) Lahore 541 


and I agree with the view taken by him 
in the circumstances of the case. Accord¬ 
ing to the alleged compromise, the defen¬ 
dants gave up their rights entirely in lieu 
of a consideration of Rs. 80,000 which 
was paid to them. Consequently, after 
the payment of that sum, they were not 
entitled to any decree at all. It was, 
therefore, incumbent on the present appel¬ 
lant to raise this plea in the previous suit 
in view of Expln. 4 to S. 11, Civil P. C,, 
and as he did not do so, it seems to me 
that he is now debarred from raising it. 
It was conceded by the learned counsel 
for the appellant that the mere fact that 
compromise was effected with some of the 
plaintiffs only was no bar to its being 
presented to the Court and the Court 
could have dismissed the suit so far as 
those plaintiffs were concerned. As the 
parties proceeded with the suit it is the 
decree of the Court and not the alleged 
compromise that must be held to have 
determined the rights of the parties finally. 
A similar view was taken in 1 Lah 445,^® 
in which the plaintiff tried to enforce a 
lease which he had obtained before the 
decree in a previous suit, but which he 
did not bring to the notice of the Court 
and was consequently held to be super- 
eeded by the decree, 29 Cal 810“ would 
also appear to support the view. It is true 
that the point was raised there in 'the 
executing Court, but the learned Judges 
did not base their decision on the want of 
jurisdiction in that Court. The decision in 
■67 I C 753,® also appears to me to sup. 
■port the respondents. It was held in that 
case that a plea as regards the discharge 
of a debt in insolvency proceedings which 
could have been taken during the pendency 
of a suit could not bo raised after the 
decree as a bar to its execution. 

In view of the above finding, it seems 
unnecessary to go into any other question 
for the purposes of this appeal. But I 
may add that the compromise was clearly 
in contravention of the provisions of 
0. 32, Rr. 6 and 7, Civil P. C., and was 
therefore not binding on defendants 2 to 5 
who were minora on the date of the 
alleged compromise, as sanction of the 
■iCourt was not obtained. It is also not 
shown how the compromise can be said to 
have been for the benefit of the minors, 
as the appellant was liable to pay a sum 
of over three lacs, while he paid only a 
sum of Es, 80,000 according to the alleged 
compromise, and the minors continued to 


be still liable to the Bank of Upper India 
for a large sum, as pointed out by the 
learned Judge of the trial Court, as the 
encumbrance in favour of the Bank was 
not cleared. The learned counsel for the 
appellant urged in the end that his client 
should at least be allowed a refund of the 
sum paid by him, with reasonable interest 
and that the defendants should be re?, 
trained from executing the decree until 
they make such refund. The learned coun. 
sel for the respondents opposed this 
request on the ground that this point was 
neither pleaded nor put in issue. He 
pointed out that Mrs. Rosalind Skinner, 
defendant 1, had alleged that the sum of 
Rs. 40,000 received by her was repaid by 
her to an agent of the appellant soon 
afterwards. He contended further that it 
was not shown that the guardians of these 
defendants who were minors had spent 
the money for the benefit of the minors. 
The learned counsel for the appellants 
conceded that there was no specific issue 
on the question raised by him, but pointed 
out that the plaintiff had prayed for such 
alternative relief as he might be found to 
be entitled to and urged that it was 
always open to the Court to order such 
refund by way of restitution or damages. 

In my opinion, there is force in the 
respondents’ counsel's contention. The’ 
plaintiff sued only for a declaration andl 
an injunction. He valued the suit arbi-l 
trarily at Rs. 11.000 and paid court, fees 
of Es. 10 only in the first instance. On 
an objection being raised, the plaintiff’s 
counsel contended that the suit was only; 
for a declaration (the injunction being 
only a consequential relief) and hence the 
oourt.fee was sufficient (vide his statement 
dated 23rd November 1931 on the record). 
He was required to pay court-fee on 
Es.^ 11,000 but that was only on the 
arbitrary jurisdictional value he had fixed. 

If ha were suing for refund of Rs. 80,000 
he would have been required to pay court- 
fees on that amount but no such question 
was raised. If the question of refund had 
been raised, the minor defendants might 
have taken up other pleas and shown that 
the arnount was not spent for their bene¬ 
fit, as is contended by the learned counsel 
for the respondents. Moreover, when the 
suit was instituted, the defendants had 
merely applied for execution and had not 
realized anything. The plaintiff may 
become entitled to a refund of Rs. 80,000 
if the defendants succeed in realizing 
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E8. 80.000 or more. As matters stood at 
the date of the suit, the plaintiff could 
only sue for an injunction to restrain the 
defendants from executing the decree. If 
they execute it and realize anything in 
breach of the alleged contract it may be 
open to the plaintiff to sue for damages for 
breach of the contract. As a result of the 
above findings, I would dismiss this appeal 
but in view of all the circumstances leave 
the parties to bear their costs in this 
Court. 

Coldstream, J.—I agree. 

s.C./a.l. Appeal dismhsed. 
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Skemp, J. 

Jamadar Anokh Singh — 

Plaintiff — Appellant. 

V. 

Mt. Jal Kaur and another — 

Defendants — Respondents. 

Second Appeal No. 33 of 1937, Decided 
on 30th March 1937, from decree of Diet. 
Judge, Ludhiana, D/. 13th October 1936. 

Cuslom (Punjab)—Succession — Collateral 
in fourth degree is not entitled to succeed 
to house of non-proprietor whether non¬ 
proprietor is governed by Hindu law, Maho- 
medan law or by Punjab custom ■— Rule 
applies to house owned by village menial. 

A collateral in the fourth degree is not entitled 
to succeed to the house of a non-proprietor. This 
is the rule which is applied to a house owned in 
a village by a non-proprietor whether the non- 
proprietor is governed by Hindu law or by Maho- 
medan law or by Punjab custom. ^ That is the 
rule which, generally speaking, applies to a house 
owned by a village menial, except in those places 
where a right of sale is established ’.AIR 1922 
hah 115, Eel. on. [P 543 C 1, 2] 

Jhanda Singh — for Appellant. 

Sardul Singh — for Respondenta. 

Judgm3nt.—The pedigree table below 
will prove useful in this case. The family 
concerned are, it is now admitted. 
Ghhimbas. 

JAWAYA SINGH 


Mt. Gband Kaur= Sampuran Singh Kahan Singh 


Harnam=Tara Singh Harnam Singh 
Kaur I 0. S. P, | 

Gian Singh_ ‘ 

(minor) I I 

Gopal Singh Hari Singh 
0. S. P. (alive) 

Mt. Jal=:Brahma Singh 
Kaur (alive) 


Mt. Chand Kaur sold a house situate 
in Raipur, tahsil Ludhiana, to Mt. Jal 
Kaur by means of a registered deed. 
Jamadar Anokh Singh, a proprietor of 
village Raipur, sued for pre-emption on 
the ground of vicinage and the fact that 
he was a proprietor in the same patti. 
There was no dispute as to the amount 
to be paid, the sole point being whether 
the plaintiff had a superior right of pre- 
emption. The trial Court found in his 
favour and decreed the suit. The learned 
District Judge accepted the appeal and 
dismissed the suit on the ground that the 
plaintiff had no superior right of pre¬ 
emption. The reasoning of the trial Judge 
was that the real owner of the house was 
Gian Singh, a minor, and that Mt. Chand 
Kaur, his grandmother, had sold the house 
either as absolute owner or as a tres¬ 
passer. Mt. Jal Kaur was not an heir of 
Mt. Chand Kaur and therefore the plain¬ 
tiff as a pattidar was entitled to pre-empt. 
On appeal the learned District Judge 
pointed out that Mt. Harnam Kaur, the 
mother and natural guardian of Gian 
Singh, signed the deed of sale in token of 
her assent. He appeared to hold that 
Mt. Chand Kaur sold the house not in her 
own right but on behalf of Gian Singh ; 
at any rate she did not do so as a tres¬ 
passer. He also applied B. 68 of MuUa's 
Hindu Law "because there is no special 
provision in the Punjab on that point”. He 
also appeared to hold that Mt. Jal Kaur 

stands in the feet of bet husband who is clearly 
an heir and reversioner of Gian Singh minor and 
Sampuran Singh, deceased. 

Before me the respondent relies on 
S. 15 (a), Punjab Pre-emption Act, which 
runs: 

The right of pre-emption in respect of... . 
village immoveable property shall vest—(a) where 
the sale is by a sole owner .... in the persons in 
order of succession who but for such sale would 
be entitled on the death of the vendor.... to 
inherit the ...« property sold. 

It was argued before me on the assump¬ 
tion made by the District Judge that the 
sale was effected by Mt. Chand Kaur with 
the assent of Mt. Harnam Kaur on behalf 
of Gian Singh. The sole question in this 
second appeal then is whether Mt. Jal 
Kaur would be entitled to inherit the 
house if Gian Singh died. S. 68 of MuUa's 
Hindu Law on which the learned District 
Judge relied no doubt includes brother's 
son’s son’s son’s son's widow among the 
heirs, but this expressly relates to Hindu 
law as applied in the ^mbay Presidency; 
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and the law applicable to the Punjab is 
that of the Mitakshara School, which is 
much less favourable to females, and only 
includes the widow, the daughter, the 
mother, the father’s mother and father’s 
father's mother. The Hindu Law of 
Inheritance Act also included the son’s 
daughter, daughter’s daughter and the 
sister : see Mulla, Ss. 11 and 61.A. Under 
the Mitakshara Mt. Jal Kaur has no claim. 
But it is argued on her behalf that if 
Gian Singh, the vendor, were to die and 
the intervening heirs had disappeared, he 
would be succeeded by Brahma Singh and 
Mt. Jal Kaur could then succeed Brahma 
Singh. This does not bring Mt. Jal Kaur 
within the words of S. 15, Pre-emption 
Act. She would not be entitled to inherit 
on the death of Gian Singh; she would 
only be entitled to inherit if her husband 
Brahma Singh had inherited first. 

In my judgment this discussion is not 
very relevant; it is necessary because of 
the views expressed by the learned Dis¬ 
trict Judge and of the line of argument 
taken before me. It is indeed not clear 
whether these Ghhimbas are governed by 
Hindu law or by Punjab custom. There 
was no allegation to either effect in the 
plaint or in the written statement. I think 
that for Hindu village menials not holding 
landed property the initial presumption is 
that they are governed by Hindu law and 
I understood both learned counsel to agree 
with this ; but obviously the presumption 
is not strong. This would only be of 
importance if the case were a case of suc¬ 
cession among Ohhimbas. Here the dis- 
pute is between a Ghhimba and a member 
of the proprietary body. According to 
Eattigan’s Digest of Customary Law, 
para. 238.A, in the case of property owned 
in a village by non-proprietor, 

the direct male descendants and ordinarily the 
widow and mother of a deceased non*proptietor 
will succeed to his rights in the house occupied 
by him at the time of his death, but not remote 
collaterals. 

The remark says; 

Near collaterals have been allowed to succeed. 

.. . The rulings seem to sum up to this: that no 
collateral in the second degree has ever been 
barred and that no collateral beyond the third 
degree has ever succeeded. 

The appellant’s counsel cited 3 Lah 
33^ where a collateral in the fourth degree 
was held not entitled to succeed to the 
house of a non-propriet or. It appears to 

l.Bher Jangv. MunshiRam, A I R 1922 Lah 
116=67 IC 96i=3 Lah 33. 
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me that this is the rule which must be 
applied to a house owned in a village by 
a non.proprietor whether the non-proprie- 
tor is governed by Hindu law or by 
Mahomedan law or by Punjab custom. 
That is the rule which generally speaking 
applies to a house owned by a village 
menial, except in those places where a 
right of sale is established. I am there¬ 
fore, constrained to hold that Mt. Jal 
Kaur is not an heir of Gian Singh and 
that the plaintiff has a superior right of 
pre-emption. I accept the appeal, set 
aside the decree of the learned District 
Judge and restore that of the trial Judge ; 
but as I think it is a particularly hard 
case that an outsider should be able to 
disturb a sale by one relation to another, 

I direct that the parties bear their own. 
costs throughout. 

S.C./d.s. Appeal allowed. 
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Bhide, J. 

Mangal Mal — Plaintiff — Appellant. 

V. 

Small Town Committee^ STigobindpuv 

Defendant — Eespondenfc, 

Second Appeal No. 1074 of 1936, 
Decided on 7th January 1937, from decree 

of Senior Sub.Judge, Gurdaspur, D/. 14th. 
May 1936. 


(a) Punjab Small Towns Acl ( 2 of 1922) 
S. 35 (lll—Interpretation—Words “encroach¬ 
ment over any street” include overhang¬ 
ing structures such as sunshades or cornices- 
projecting over streets—Committee ordering 
removal of sunshades projecting over public 
street—Order is intra vires. 


The words “encroachment over any street” in 
8 . 35 (11), Punjab Small Towns Aot, are wide 
enough to include overhanging structures such 
as sunshades or cornices projecting over streets 
and the mere fact that overhanging structures are 
not specifically mentioned in B. 35 (11) is not suffi¬ 
cient to hold that they are not included in the 
expression ‘encroachment over a street”. 


Where therefore a Small Towns Committee 
orders the removal of sunshades and oornices of 

house projecting over public street, the order is 
intra vires of the Committee. [p 544 0 2 ] 


(b) Punjab Small Towns Acl (2 of 1922) 
Ss. 35 (11) and 37—Small Towns Committee 
ordering removal of projection over public 
street under S. 35 (11)—Order cannot be chal¬ 
lenged in civil Court unless it is ultra vires 
oppressive or arbitrary [Ohiter). ’ 

06i(er, — Where a Small Towns Committee 
orders the removal of any projections of a house 
over a public street under 8 . 35 (11), Punjab Small 
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Towns Aot, the civil Court has no jurisdiction to 

set aside such order unless it is ultra vires, oppres* 

sive or arbitrary : AIR 1936 Lah 579, Bel. on, 

[P 646 0 IJ 

B. L. Anand and Vishnu Datt 

for Appellant. 

E. B. Mahajan — for Respondent. 

Judgment,—The plaintiff Mangal Mai, 
is a resident of the "small town” of Sri- 
gobindpur in the Gurdaspur District. He 
was required by the Small Town Com¬ 
mittee to remove three sunshades and a 
cornice (20 feet x 11 inches) in the eastern 
wall of his house, which according to the 
Committee projected over a public street. 
The plaintiff thereon sued to obtain an 
injunction to restrain the Committee from 
requiring him to do so. Plaintiff’s con¬ 
tention was that the land adjoining the 
eastern wall of his house belonged to him 
and the order passed by the Committee 
was ultra vires, malicious and oppressive. 
The Committee joined issue on these 
points and also maintained that the mat. 
tor was not cognizable by a civil Court. 
The Courts below have found that the 
land adjoining the eastern wall of the 
plaintiff’s house was a public street and 

this finding is no longer challenged. The 

trial Court held that the order of the 
Committee was neither ultra vires nor 
malicious or oppressive and that the civil 
Court had no jurisdiction to interfere with 
■it. It accordingly dismissed the suit.^ On 
appeal the learned Senior Subordinate 
Judge held that the order was malicious 
and oppressive, but in view of the provi¬ 
sions of S. 37, Small Towns Aot, civil 
Courts had no jurisdiction to call it in 
question. He therefore dismissed the ap- 
.peal, but in view of the malicious and 
oppressive character of the order as found 
by him, left the parties to bear their costs 
throughout. From this decision both par¬ 
ties have appealed—the defendant Com¬ 
mittee’s appeal being merely with respect 
to the question of costs. 

I shall take up the plaintiff's appeal 
first. It is contended on behalf o£^ the 
plaintiff that the defendant Committee 
had no jurisdiction to pass an order under 
S. 36, Small Towns Act, to remove an 
‘overhanging structure’ such as a sunshade 
or a cornice. The order of the Committee 
purports to be passed under Cl. (11) of that 
section which gives power to the Com¬ 
mittee to make general order for 

the prevention or removal of any moveable or 
/immoveable enozoaohment over any street, drain, 
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sewer or channel and the recovery of the expenses 
incurred by such prevention or removal or in 
reotifying any damage caused to the street, drain, 
sewer or channel by such prevention or removal. 

I agree with the view of the learned 
Senior Subordinate Judge that the words 
"encroachment oyer any street” are wide 
enough to include overhanging structures" 
such as sunshades or cornices projecting 
over streets. The learned counsel referred 
to the corresponding provisions of S. 172,^ 
Punjab Municipal Aot, wjiere overhanging 
structures are specifically mentioned. But 
the language of that section is different; 
and the mere fact that overhanging struc¬ 
tures are not specifically mentioned in 
S. 35 (ll), Small Towns Aot, does not 
appear to me to be sufficient to hold that 
they are nob included in the expression 
"encroachment over a street . In view 
of the above finding, the order of the 
Committee seems to be clearly intra vires.' 

As regards the question whether it is 
"oppressive and malicious’, and whether 
if it is so, civil Courts would have juris¬ 
diction to set it aside, it seems to me that 
the finding of the learned Senior Subordi¬ 
nate Judge that the order was oppressive 
and malicious is based mostly on his 
inspection and extraneous considerations 
which do not constitute legal evidence. 
The learned Subordinate Judge has refer¬ 
red to an order passed by the Committee 
requiring the plaintiff to demolish his 
building, on the ground that it was built 
without sanction. This order was erro¬ 
neous and was withdrawn when the error 
was found, but the question for considera¬ 
tion in the present case is whether the order 
for the removal of the sunshades and cor¬ 
nice is malicious or oppressive. The learned 
counsel for the appellant urged that the 
President of the Committee was inimical 
to the plaintiff bub he was unable to refer 
to any evidence on the record in support 
of this allegation. The mere fact that the 
relations between the plaintiff and one of 
the members of the Committee are strained 
is obviously no ground for holding that 
the other members of the Committee 
passed the order in question maliciously. 
The President of the Committee went into 
the witness-box and he has not been 
shown to have any enmity with the plain, 
biff. The plaintiff on the other hand had 
not the courage to go into the witness-box 
to support his allegations of enmity. 

The learned Senior Subordinate Judge 
inspected the spot and found that there 
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■were many other projeotions of this type 
in the town. But it was explained that 
these projections had either been made 
before the order under 8. 35 (11) was 
passed or had been made with the sanction 
of the Committee. The learned Senior Sub¬ 
ordinate Judge did not go into these indi¬ 
vidual oases and was not therefore justified 
in drawing any inference merely from the 
projections over the street which were 
noticed by him at the time of his inspection. 
It may bo true that the cornice and the 
■sunshades are not likely to cause any in¬ 
convenience to the public. But as pointed 
out in 12 Bom 474,^ this is not the real 
point for consideration in such oases. In 
view of the general order passed by the 
Committee under S. 35 (ll) with the sane- 
tion of the Commissioner it was inoum. 
bent on the plaintiff to apply for sanction 
of the Committee for the overhanging 
structures. If he had done so, he would 
probably have got the sanction without 
difficulty and if the sanction was impro¬ 
perly refused, he could have appealed to 
the Deputy Commissioner as provided in 
8. 37, Small Towns Act. But he did not 
either apply for sanction or appeal to the 
Deputy Commissioner. Not only this but 
he maintained that the land adjoining his 
house belonged to him and was not a pub¬ 
lic street. This fact shows that the plain¬ 
tiff was not acting bona fide. It also 
indicates the danger of the public being 
allowed to make overhanging structures 
without sanction. For if such structures 
are made without sanction, the owner 
may claim in course of time the land 
underneath the projection to be his own 
property. 

In my opinion the finding of the learned 
Senior Subordinate Judge that the order 
•of the^ Committee was malicious and 
oppressive is not legally sustainable and 
I therefore set it aside. In view of the 
above conclusion it is unnecessary to con¬ 
sider the question of jurisdiction of civil 
Courts at length. For even according to 
38 P L R 83^ and other rulings relied 
upon by the appellant’s counsel, a civil 
Court would not have jurisdiction to set 
aside an order of a Small Towns Committee 
like the one challenged in this case unless ' 
it were found to be ultra v ires, oppressive 

1. E. C. K. Ollivant v. Rahimtula Nur Maho¬ 
med, (1880) 12 Bom 474. 

2. Municipal Committee, Sialkot v. Jagat Sinsh 

AI R 1936 Lah 572=160 10 942=38 P L R 

83t 

^937 L/69 & 70 


or arbitrary. The above conclusion is also 
sufficient to dispose of the cross appeal by 
the defendant. For the learned Senior 
Subordinate Judge’s order leaving parties 
to bear their costs in spite of the dis¬ 
missal of the plaintiff’s suit is merely 
based on his finding that the Committee’s 
order was malicious and oppressive. That 
finding having been set aside, there is no 
reason why the defendant Committee 
should not have its costs throughout. 

The learned counsel for the defendant 
has asked for the remarks of the learned 
Senior Subordinate Judge as regards the 
malicious and oppressive character of the 
order of the Committee being expunged. 
But^ this seems now unnecessary, as the 
finding of the learned Senior Subordinate 
Judge on this point has been set aside. 

I dismiss the plaintiff’s appeal and accept¬ 
ing that of the defendant Committee, 
direct the plaintiff to pay the costs of the 
defendant throughout. 

k.b./a.l. Appeal dumissed. 
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Firm Attar Singh-Balram Singh — 
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V. 

Vzskan Das.Prabh Das &nd others — 

Defendants — Respondents. 

Civil Eevn. No. 674 of 1936, Decided 
on 6th January 1937, from order of Sub- 

Judge, First Class, Amritsar, D/. 13th 
August 1936. 


« Specific Relief Act (1877), Si. 53 54 
and 56 S. 53 is general and under it perpe¬ 
tual injunction cannot be obtained in all 
caiei- Si. 54 and 56 must be read together 
- Dispute referred to arbitration by defen¬ 
dant—Plaintiffi suing for perpetual injunc¬ 
tion restraining arbitration as plaintiffs 
never entered into contract - No perpetual 
injunction can be claimed either under S 54 
or S 56 as plaintiffs can protect themseires 
by appropriate proceedings. 
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upon statute and is governed by the provisions 
of the Specifio Relief Act, Chs. 9 and 10. 8 63 
18 merely a general seotion enacting that perpe¬ 
tual injunction oan only be granted by a decree in 
a suit. The section by itself does not give a 
general right to obtain a perpetual injunction in 
all cases in which it is asked but is dependent 
upon the sections which follow. Further Ss 54 
and 66 must be read together as supplementing 
each other. [P 545 0 2; P 547 0 1] 

In a suit for a declaration that there was no 
contract between the parties and that the defen- 
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dants had no eight to refer the dispute to aibi* 
tration and for injunction to restrain the arbitra¬ 
tors from giving the award, no injunction can be 
claimed either under S. 64 or 8. 66 of the Aot. 
If the plaintiffs’ case is well founded, the arbi¬ 
tration proceedings, even if they result in an 
award, can only terminate in an award which is 
a nullity and cannot possibly affect the rights of 
the plaintiffs ; if the arbitrators make an award 
in favour of the defendants, the plaintiffs will 
have ample opportunity to protect themselves by 
appropriate proceedings : AJ B 1920 Cal 239 and 
AIR 1931 Lah 66, Foil. ; A I R 2934 Lah 162 
and A 2 R 1919 Cal 1042, Not foil. \ AIR 1919 
Cal 89, Rel, on ] AIR 1923 Lah 24, Ref. 

[P 646 0 1, 2] 

S. Amar Singh — for Appellant. 

Shamair Chand and Qabul Ghand — 

for Respondents. 

Addison, J.*—The plaintiff instituted a 
suit for a declaration that no contract was 
entered into between the parties and as 
the defendants had no right to refer the 
dispute to arbitration an injunction should 
issue to the arbitrators not to give an 
award. Following AIR 1931 Lah 66 ,^ 
which is to the effect that such a suit as the 
present does not lie, the trial Judge has 
stayed the suit till the giving of an award 
which, he stated, could be attacked later 
on, if the occasion arose, by the parties. 
On his finding he might have dismissed 
the suit but he merely stayed it. Against 
this decision the plaintiff preferred a revi¬ 
sion petition to this Court, asking that 
the suit should not be stayed but should 
be proceeded with. This revision petition 
has been referred to a Division Bench for 
decision. There is a case on all fours with 
the present, reported in 47 Cal 733.^ It 
was there laid down that, in a suit for 
declaration that a certain contract entered 
into between the parties was not binding 
on the plaintiffs, inasmuch as they did not 
enter into such a contract, and that they 
were accordingly entitled to an injunction 
to restrain arbitration, no injunction could 
be claimed under S. 54 or S. 56, Specific 
Relief Aot. It was also pointed out that, 
if the plaintiffs’ case that they did not 
enter into the alleged contract were well 
founded, the arbitration proceedings, even 
if they resulted in an award, could only 
terminate in an award which would be a 
nullity, and could not possibly affect the 
rights of the plaintiffs ; if the arbitrators 
made an award in favour of the defen- 

1. Jiwan Mai Tbakur Das v. Shabzadah Hand 

& Sons, AIR 1931 Lah 66=180 I 0 769. 

2. Bam Kissen Jugdoyal v. Pooran Mull, A I B 

1920 Oal 239=66 I 0 671=31 C L J 269=47 

Cal 733. 


dants (which itself was doubtful}, the 
plaintiffs would have ample opportunity! 
to protect themselves by appropriate proJ 
ceedings. Finally, it was held that Ss, 64 
and 56 must be read together as supple, i 
menting each other, and that it would be 
an erroneous construction of the statute 
to hold that the right to an injunction 
should be determined independently of the 
provisions of Ss. 54 and 56 by reference to 
the terms of S. 53. 

With great respect I am in full agree- 
ment with this decision. The right to an 
injunction depends in India upon statute 
and is governed by the provisions of the 
Specific Relief Aot, Chs. 9 and 10. Oh. 9 
consists of two Sections 52 and 53, 
These enact that preventive relief is in the 
discretion of the Court and that a perpe¬ 
tual injunction can only be granted by a 
decree. Ch. 10 then goes on to deal 
with perpetual injunctions, the first sec. 
tion being S. 54. It defines when perpe. 
tual injunctions can be granted. Para. 1 
of the section enacts that a perpetual in. 
junction may be granted to prevent the 
breach of an obligation existing in favour 
of the applicant. The next two paragraphs 
deal with two distinct classes of oases, 
namely, first, the case when the obligation 
arises from contract, and, secondly, the 
case where the defendant invades or threa¬ 
tens to invade the plaintiffs’ right to or 
enjoyment of property. In the first of 
these two classes, the principle is formu¬ 
lated that the Court shall be guided by the 
provisions contained in the second chapter 
of the statute. In the second class it ia 
enacted that the Court may grant a per¬ 
petual injunction in five specific oategoriea 
of events. It cannot be contended that- 
the prayer for injunction in the present 
suit can be brought within the scope of 
S. 54. This is clear from para. 1 of the 
section which provides that, in order to 
entitle a litigant to a perpetual injunction,, 
he must establish that the injunction is 
required to prevent the breach of an obli. 
gation, a term which is defined in S. 
There must thus be a breach of an existing 
legal right which is vested in the applicant 
before an injunction is granted to restrain 
the breach. 8 . 56 equally has no appli¬ 
cation and the two Sections 54 and 56 sup. 
plement each other. The first defines the 
oircumstances in which perpetual injunc¬ 
tions may be granted ; the second enu¬ 
merates the oases where an injunction 
must not be granted. Cl. (i). 8 . 56, enaote 
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that an injunction cannot be granted when 
equally efficacious relief can certainly be 
obtained by any other mode of proceeding 
(except in case of breach of trust). In this 
case it is alleged that there was no con¬ 
tract. If that is so, the arbitration pro¬ 
ceedings, if they result in an award, can 
only terminate in an award which is a 
nullity, and the plaintiff will have ample 
opportunity to protect himself by an ap¬ 
propriate proceeding. For this reason S. 56 
bars the present suit while it does not 
come within S. 64. 

Likewise, reliance cannot be placed upon 

5. 53 of the Act which is merely a general 
'section enacting that a perpetual injuno- 
Ition can only bo granted by a decree in a 
suit. This section by itself does not give 
a general right to obtain a perpetual in¬ 
junction in all oases in which it is asked, 
but is dependent upon the sections which 
follow in Oh. 10. These define when 
perpetual injunctions may be granted and 
also when they cannot be granted. This 
Calcutta decision was followed in this 
Court by Dalip Singh, J. in A I R 1931 
Lah 66^ in a considered judgment. Jai 
Lai, J, however in a very brief judgment 
in A I R 1934 Lah 162® followed AIR 
1919 Cal 1042^ without referring to 47 
Cal 733,® which was decided after AIR 
1919 Cal 1042* or A I R 1931 Lah 66.^ 
With great respect it seems to me that 
the decision in 47 Cal 733® is to bo pre¬ 
ferred to that in A I R 1919 Cal 1042.* In 
the 1919 Calcutta case no reference was 
made to the statute under which alone, in 
India, the right to an injunction depends, 
as remarked in 33 Cal 203.® The same 
was the view taken by Rankin, J. in 52 
I C 588,® He there said that where a dis¬ 
pute is referred to arbitration under a 
clause in a contract and one or other of 
the parties to the contract seeks to im. 
peach it on equitable grounds, such as 
fraud, mistake or surprise, the Court will, 
and should, restrain the arbitration pro¬ 
ceedings until the question of the contract 
out of which they arise has been deter- 
mined by the Court; but where a party 

3. Gayan Ohand v. Bharat Chamber of Com¬ 
merce Ltd., Delhi, AIR 1984 Lah 162. 

4. Gajanand Maskata v. Taleb Jalaluddin, AIR 
1919 Cal 1042=46 10 173=22 OWN 635. 

6. Tituram Mukerji v. Cohen, (1906) 33 Cal 203 
=32 IA 186=9 OWN 1073=8 Bar 908=2 
0 L J 408 (P C). 

6. Sardarmull Jessraj v. Agar Chand Mahafea & 
Co., AIR 1919 Cal 89 = 62 I 0 688 = 23 
OWN 811. 


denies the contract altogether, his course 
is to let the arbitrators do what they 
like, to wait till there is a question of the 
award being enforced, and the moment he 
gets notice that the award is going to be 
or has been filed, to object to it ; and that 
where the proceedings will be a nullity 
and futile, although vexatious, the Court 
will not grant an interlocutory injunction. 
An obiter dictum in A I R 1923 Lah 24^ 
was relied on, on behalf of the plaintiff, but 
this need not be further considered as it 
was only a passing remark not affecting 
the decision of the case. 

Following therefore 47 Cal 733® and AIR 
1931 Lah 66^ I would hold that the suit 
was incompetent. There is thus no reason 
to interfere with the order of stay and I 
would dismiss this revision petition with 
costs. 

Din Mohammad, J.— I agree. 

V.B.B./A.L. Petition dismissed. 

7. Narain Das Jainilal of Delhi v. Jai Narain 
Bainlal of Delhi, AIR 1923 Lah 24=76 10 
786. 
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Emperor, 

Criminal Revn. No. 535 of 1937, De¬ 
cided on 16th June 1937, from order of 
Sess. Judge. Delhi, D/. 6th April 1937. 

4 Railways Act (1890), Ss. 3 (7) and 138- 
Person contracting with railway to perforin 
service of providing meals for travellers on 
its behalf is 'railway servant’—Such person 
overlooked and directed in regard to manner 
of doing his work is servant and not inde¬ 
pendent contractor—Termination of his ser¬ 
vices is discharge within meaning of S. 138, 

In a very large proportion of the oases in which 
a person contracts with the railway to perform 
a certain service on its behalf he can be said to be 
employed by the railway to do that service and 
so comes within the definition of 8. 3 (7), Rail¬ 
ways Act. The service of a railway is not limited 
to the running of trains, but has a much wider 
meaning. The provision of meals for travellers 
is part of the service of a railway. The test to 
determine whether a person is an employee or an 
independent contractor is whether or not the 
employer retains the power not only of directing 
what work is to be done, but also of controlling 
the manner of doing the work. If a person can 
be overlooked and directed in regard to the 
manner of doing his work such person is not a 
contractor. Moreover the method of remuner¬ 
ation makes no difference.fP 648 0 2 ; P 649 0 1] 

Where therefore by an agreement with a con¬ 
tractor of a refreshment room the Railway 
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Administration both overlooks and directs him in 
the performance of his work, the contractor muet 
be deemed to be a railway servant and not an 
independent oontraotor and the termination of 
his services by the railway amounts to discharge 
within the meaning of 8. 138 of the Act: A / it 
1924 Hang 373 and Sadler v. Henlook, » 

El & Bl 570, Bel. on. [P 549 0 1, 2J 

Shamshcr Bahadur for Petitioner. 

Norman Edmunds — for the Crown. 

Order. — The petitioner, Mr. S. L. 
Kapoor, is in occupation of certain pre¬ 
mises which form a part of the Delhi 
Junction Railway Station and are used as 
a Hindu refreshment room. These pre¬ 
mises belong to the N. W. Railway Admi. 
nistration and the petitioner was up till 
15th February 1937 occupying them in 
pursuance of an agreement between him¬ 
self and the N. W. Railway by which he 
used them to provide meals for Hindu 
passengers by that railway. 

This agreement was terminated by the 
railway on 15th February and notice was 
given to him to vacate the premises. He 
did not do so and an order was obtained 
by the railway from the Additional 
District Magistrate, Delhi, under S. 138, 
Railways Act, the relevant portions of 

which run as follows : 

‘If a railway servant is discharged^ and he 
refuses or neglects, after notice in writing for 
that purpose, to deliver up the Railway Admini¬ 
stration .... any building . . . belonging to the 
Railway Administration and in the possession of 
such railway servant ... any Magistrate of the 
First Glass may, on application made by or on be¬ 
half of the Railway Administration, order any 
police officer, with proper assistance, to enter 
upon the building and remove any person found 

therein and take possession thereof.and to 

deliver the same to the Railway Administra¬ 
tion . • . ’ 

On a petition being filed in his Court 
by the petitioner the learned Sessions 
Judge of Delhi has recommended the 
setting aside of the order on the broad 
ground that “by no stretch of meaning 
could the petitioner in this case be held to 
be a railway servant”. 

The learned Sessions Judge has ap¬ 
parently held that the petitioner is, or 
was, an independent contractor, and that 
therefore in law the relations of servant 
and master cannot exist between him and 
the Railway Administration. But even 
if for the sake of argument the petitioner 
be “ considered to be an independent con- 
tractor and not a servant in the sense in 
which that term is understood in common 
law”, he can still be a "railway servant” 
if he comes within the statutory definition 


of those words contained in the special 
Act known as the Railways Act. 

Section 3 (7), Railways Act, runs as 
follows : 

‘Railway Ecrvant’ means any person employed 
by a Railway Administration in connexion with 
the service of the railway. 

It was held in A I R 1924 Rang 373'^ 
that the service of a railway was not 
limited to the running of trains but had 
a much wider meaning. I think that there 
can be no doubt whatever that the pro¬ 
vision of meals for travellers is part of 
the service of a railway. It remains to 
be decided whether a person in the posi¬ 
tion of the petitioner is “employed” by 
the railway or not. 

I can see no justification for the view 
that a contractor cannot be said to be 
employed’. In fact the word appears to 
me to be the moat natural one to use, A 
reference to Halsbury’s Laws of England 
(Edition of 1911), Vol. 20, at p. 264, 
paras. 618 and 619, shows that the word 
is freely used to denote the relationship 
between a person who wants a work done 
and an independent contractor whom he 
gets to do it for him. It seems to me 
therefore that in a very large proportion 
of the cases in which a person contracts 
with the railway to perform a certain 
service on its behalf he can be said to be 
employed by the railway to do that 
service and so comes within the definition 
of S. 3 (7) of the Act. The present, in my 
opinion, is clearly one of those oases. 

It seems to me moreover quite clear 
that in this case even independently of 
the statutory definition the petitioner 
stands towards the railway in the posi. 
tion of a servant and not of an indepen. 
dent oontraotor. I have been referred to 
no Indian oases which are directly in 
point, and it is necessary again to refer to 
Halsbury’s Laws of England for the prin¬ 
ciples governing the case. 

The question of the relationship bet- 
ween master and servant is discussed in 
paras. 131 (foil) at pp. 64-70 of the volume 
of that work to which I have referred 
above. It is there stated that in all oases 
the relation imports the existence of 
power in the employer not only to direct 
what work the servant is to do but also 
the manner in which the work is to be 
done. The distinction between a con- 

1. Joseph V. J. L. Lammond, AIR 1924 Bang 
373=33 I 0 894=26 Or L J 190=8 But L J 
147, 
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tractor and a servant is more clearly 
stated in para. 133 which follows the de¬ 
cision of the Court of appeal in (1835) 4 
El & B1 570.^ In this case it was made 
clear that the test is whether or not the 
employer retains the power not only of 
directing what work is to be done but 
also of controlling the manner of doing 
the work. If a person can be overlooked 
and directed in regard to the manner of 
doing his work such person is not a con¬ 
tractor. Moreover the method of remune¬ 
ration makes no difference. 

To apply those principles to the pre¬ 
sent case it is necessary to examine the 
agreement between the petitioner and the 
respondent railway. It makes no differ¬ 
ence that in that instrument the Agent 
of the railway is described as lessor and 
the petitioner as lessee. Y/hat has to be 
seen is the terms of the instrument itself. 
By that instrument the railway, which 
has taken upon itself the duty of provid¬ 
ing meals for Hindu passengers, permitted 
the petitioner to perform that service on 
their behalf, paying him no remunera¬ 
tion in money and receiving from him no 
consideration. His remuneration was the 
profit which accrued from the service of 
meals, and instead of the railway taking 
that profit and paying him a wage or 
commission they allowed him to take it 
all directly. But it is clear from the 
agreement that the petitioner had not got 
a free hand in the performance of this 
service. In Cl. 5 he was directed as to 
the times when he should open and close 
the refreshment room. In Gl. 6 he was 
directed to keep a complaint book which 
was open to the inspection of the railway 
officers and in Cl. 20 he was bound to pay 
a penalty if any complaint was held by 
the Divisional Superintendent to be 
justified. In Gl. 7 he had to dress his 
servants in accordance with the special 
instructions to bo issused by an officer of 
the railway and by Cl. 8 he was liable to 
be directed as to the pattern of crockery 
which he should use. In Cl. 14 he was 
even liable to direction as to the pictures, 
notices and advertisements which he dis¬ 
played in the refreshment room. 

It is, therefore, clear that he was both 
overlooked” and directed in the perfor¬ 
mance of his work and that he must be 

2. Sadler v. Henlook, (1835) 4 El & B1 670=24 
L J Q B 138=1 Jut (N 8) 677=3 W R 181= 
SOLE 760. 


V. J. Burrowes Lahore 549 

deemed to have been a servant and not anj 
independent contractor. 

I am accordingly in no doubt that ho 
was a railway servant within the mean¬ 
ing of 8. 3 (7). Railways Act. _ The ter mi- 
nation of his service by the railway under 
Cl. 21 of the agreement amounts to his 
discharge within the meaning of 8 . 138 of 
the Act, and he is therefore liable to dis¬ 
possession of the premises which he was 
occupying as a servant of the railway. 

I, therefore, find myself unable to ac¬ 
cept the recommendation of the learned 
Sessions Judge and I dismiss the petition, 
I also discharge the stay order passed by 
the learned Sessions Judge. 

S.C./d,S. Petition dismissed, 
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Coldstream and Jai Lal, JJ. 

Secretary of State — Defendant — 

Appellant. 

V. 

J. Btirroives — Plaintiff — Respondent. 

First Appeal No. 1460 of 1935, Decided 
on 22nd January 1937, from decree of 
Bnb-Judge, Ist Class, Rawalpindi, D/- 29th 
April 1935. 

Damages—Measure of^Contract entitling 
railway servant to month’s notice or pay 
before terminating his services — Servant 
going on leave and suffering from tuberculo* 
sis—Railway discharging him without notice 
—Servant is entitled to damages of a month’s 
pay—Servant claiming Rs. 55,000 as damages 
—Lower Court is not justified in awarding 
costs to servant on relief originally claimed. 

It is not correct to say that where a railway 
employee is given a notice of discharge not on 
account of incompetence or misbehaviour, but 
because he is ill while he is on sick leave or leave 
without pay, it is not necessary for the Railway 
Administration to give him a month's notice or a 
month's pay as provided in the contract between 
him and the railway authorities. [P 550 0 2] 

A railway servant, drawing Bs. 130 per mensem 
went on leave. He suffered from tuberculosis and 
was discharged by the railway authorities without 
any notice, though his contract with the company 
provided that before terminating his services he 
was entitled to a month’s notice or a month’s pay. 
He claimed Bs. 55,000 as damages: 

Held : that he was entitled to damages of 
Bs. 130, i. e., a month's pay : A 1 R 1918 Mad 
1257 and AIR 1930 Sind 17, Disting. [P 660 0 2] 

Held also : that it could not be said that the 
railway acted vindictively in discharging the 
servant on the ground of ilLhealth. Hence the 
lower Court was not justified in awarding costs to 
the servant calculated on the relief originally 
claimed. [P 551 C 1] 
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Bam Lai aod Basant Erishen — 

for Appellant. 

Vishnu Dutt — for Bespondent. 

Coldstream, J.—The suit out of which 
this appeal has arisen was instituted by 
the respondent Burrowes, who was in 
employment of the North Western Railway 
as a Shunting Driver, to recover Rs. 55,000 
by way of damages for wrongful dismissal. 
Under the terms of his contract of em¬ 
ployment his service was non-pensionable 
and terminable at any time by the rail¬ 
way administration on one month's notice 
or on payment of a month’s pay in lieu of 
notice. In 1931 Burrowes became ill. 
On 11th February 1932, he proceeded on a 
month s leave. This period of leave was 
extended, the extension being leave on 
medical certificate. In March, Burrowes 
went to a sanatorium for tuberculosis 
patients at Dharampur. Sometime before 
5th May 1932 ho applied for further 
leave until 31st December 1932, on the 
ground that he was ill and undergoing 
treatment in the sanatorium. This appli¬ 
cation was forwarded by the Medical 
Director of the sanatorium with a note 
that Burrowes was undergoing treatment 
for abdominal tuberculosis and that he 
was improving in health but that in order 
to effect the cure ho would have to stay in 
the sanatorium till the end of December 
1932. Burrowes left the sanatorium on 
the 2nd of August and returned to his 
home in Rawalpindi. According to the 
plaint, on 15th August 1932 he was in¬ 
formed by the Divisional Personnel OfiQoer, 
North Western Railway, Rawalpindi, that 
he was discharged from railway service 
with effect from 20th July 1932, 

having beon permanently and completely in* 
capacitated for further service of any kind in the 
department as declared by the Medical Officer of 
Rawalpindi on 20th July 1932. 

The plaintiff’s contention was that at 
the time he was discharged he was 
completely cured of his illness, which 
illness was as a matter of fact not tuber¬ 
culosis and that the Railway Administra¬ 
tion had broken their contract in discharg¬ 
ing him without duo notice. The suit was 
resisted by the Secretary of State, on 
whose behalf it was contended that the 
plaintiff had been rightly and legally dis¬ 
missed and was not entitled to any damages 
at all. The learned subordinate Judge, 
who tried the case, held that, though the 
Railway Administration were justified in 
terminating the plaintiff’s services, they 
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were liable for^ damages to the extent of 
Rs. 130, that being the monthly pay of 
the plaintiff, inasmuch as the Administra¬ 
tion had not given the plaintiff a month’s 
notice required by the terms of the con- 
tract. At the same time the Subordinate 
Judge not only absolved the plaintiff, who 
had brought the suit in forma pauperis 
from paying the court-fee payable on his 
suit Rs, 1792-8.0, but also awarded the 
plaintiff the full costs in the case, Rupees 
1089-2.0, out of which Rs. 950 represented 
counsel's fee calculated on the relief 
claimed. Against this decision the Secre¬ 
tary of State has preferred the present 
appeal. It is still contended before us by 
the learned Government Advocate that in 
the circumstances of this case notice was 
not necessary and that therefore the 
decree for Rs. 130 was wrongly passed. 
It is also contended that having regard to 
the result of the suit, that is to say, the 
award of only Rs. 130 out of the sum of 
Rs. 55,000 claimed, the lower Court acted 
improperly in awarding the costs to the 
plaintiff calculated on the whole of the 
sum claimed. 

The learned Government Advocate has 
not been able to show us any authority 
either in the Rules of the Railway or else¬ 
where for the proposition that where a 
Railway employee is given a notice ofi 
discharge not on account of incompetence 
or misbehaviour but because he is ill while 
he is on sick leave or leave without pay, 
it is not necessary for the Railway Admi. 
nistration to give him month’s notice or a 
month s pay as provided in the contract 
between him and the Secretary of State. 
He has referred us to two judgments 37 
I 0 655' and A I R 1930 Sind 17.^ Those 
two judgments proceeded upon circum¬ 
stances totally different from the present 
case. It may be that there is some rule 
governing the case which allows the Rail¬ 
way Administration to discharge a person 
in peculiar circumstances without giving 
him a notice or a month’s pay even though 
the contract requires such notice or pay¬ 
ment, but no such rule has been brought 
to our notice. The lower Court was, 
therefore, right in decreeing Rs. 130. The 
second contention urged by the learned 
Government Advocate has force. The 

1. Ramaswami Aiyar v. Madras Times Printing 
& Publishing Oo., Ltd., AIR 1918 Mad 1967 
=87 I 0 666. 

2. Detaram v. Forbes, AIR 1930 Sind 17=117 
I 0 778=26 8 L R 96. 
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claim for Rs. 55,000 was wholly unjusti¬ 
fied. It was perfectly clear from the 
contract that all that could be claimed by 
the plaintiff was a month’s pay. It cannot 
be said that the railway acted vindio- 
tively in discharging the plaintiff on the 
ground of his ill-health. As already 
remarked, Burrowes applied for extension 
of leave on the ground that he was suffer, 
ing from tuberculosis and would not be fit 
for work until the end of December 1932. 
In these circumstances the Railway Admi¬ 
nistration was clearly justified in terminat. 
ing the plaintiff’s services. Having regard 
to these facts I am unable to appreciate 
the lower Court’s reasons for awarding 
the plaintiff costs calculated on the relief 
claimed. In my opinion, the order was 
not a just one, and, while dismissing the 
appeal as regards the decree for Rs. 130 
I would accept it so far as to order that 
with the exception of the court-fee which 
should be paid as directed by the lower 
Court the other costs should be borne by 
the parties. Parties will bear their own 
costs in appeal. 

Jai Lai, J. —I agree. 

v.B.B./a.l, Order accordingly. 


A. I. R. 1937 Lahore 551 

Din Mohammad, J. 

Emperor 

V. 

Prabhu — Opposite Party. 

Criminal Miso. Petn. No. 189 of 1936, 
Decided on 8th September 1936. 

Criminal P. C. (1898), S. 339 (3) — Two 
contradictory statements by approver—Pro* 
secution is not warranted in every case— 
High Court should exercise extreme caution 
—When confession and incriminating state* 
ments by approver are untrue, inference is 
they are put in his mouth by others*—Prose- 
cution for perjury should not be sanctioned 
being opposed to public policy. 

The mere iaot that two statements are con- 
tradiotory cannot in every case be a warrant for 
directing the prosecution of the approver. The 
High Court is not bound to accord sanction in 
every case that is brought to its notice under 
8 . 339 (3), Criminal P.O. The discretion vested in 
the High Court under this section must be exer¬ 
cised with extreme caution and cardinal ques¬ 
tion for consideration by the Court is whether the 
confession and the incriminating statement made 
by the approver were or were not true. If the 
circumstances point to the conclusion that the 
confession and the incriminating statement were 
not true, the irresistible inference must be that 
fhose statements were put in the mouth of the 


approver by some one and in such a case it would 
be opposed to public policy to prosecute and 
punish the approver for perjury: AIR 1934 All 
43, Bel. on, [P 651 C 2; P 652 0 1] 

Jhanda Singh for Govt, Advocate — 

for the Crown. 

Fagir Chand Mital — for Opposite 

Party. 

Order.—Under S. 337, Criminal P. C., 
Prabhu accepted a tender of pardon in a 
case against Cbandgi, Bhartu and others. 
On 28th November 1935 he appeared as a 
prosecution witness in the inquiry against 
Chandgi but did not support the prosecu- 
tion. On 26th February 1936 he appeared 
before the Sessions Judge in the trial of 
Bhartu and others and made a statement 
different from what he had made 
before. On this ground a complaint under 
Ss. 193/194 has been made against him by 
the Magistrate, First Class, Rohtak, sup- 
ported by a certificate from the Public 
Prosecutor as required by S. 339, Criminal 
P. C. 

A perusal of the judgment of the Ses¬ 
sions Judge in the case of Bhartu and 
others will show that the statement of 
Prabhu has been very severely criticised 
by the Sessions Judge, and that, in spite 
of his having made a statement which the 
prosecution expected that he would make, 
the Sessions Judge did not consider it safe 
to rely thereon and to convict the accused 
persons on its basis. The Sessions Judge 
has further mentioned that after Prabhu 
had made a statement in the Court of the 
committing Magistrate in the case of 
Chandgi, his uncle was allowed by the 
District Magistrate to interview him in 
jail and that an Assistant Sub-Inspector 
of Sonepat had some hand in it and that 
it was after this interview that Prabhu 
changed the previous statement which he 
had made in the case of Chandgi and 
reverted to his original position once more. 

The High Court is not bound to accord 
sanction in every case that is brought to 
its notice under S. 339, sub-s. (3), Crimi- 
nal P. C., and I consider that this is a fit 
case in which sanction should be refused. 
If the whole story of the prosecution is 
characterized by the Sessions Judge as 
inherently false and the approver is dis¬ 
believed on account of the intrinsic impro- 
bahilities of his statement, the only 
conclusion possible is that the facts that 
he had offered to disclose were false and 
that he had been compelled to accept that 
position merely in view of the risk that ha 
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ran in not accepting it. It is justifiable to 
infer therefore that bis statement in the 
case of Chandgi was a truthful statement 
and that when he was again approached 
by his uncle presumably at the instance 
of the police he once more yielded to the 
pressure and consented to make a state- 
taaent which was not in accordance with 
truth. This no doubt brings him within 
the purview of Ss. 193 and 194, I. P. C., 
but one cannot ignore the circumstances 
in which his self.inoriminating statement 
appears to have been made. As laid down 
in 56 All 288^ : 

The mere fact that the two etatements are oon* 
tradictory cannot in every oaae be a warrant for 
directing the prosecution of the approver. The 
discretion vested in the High Court must be 
exercised with extreme caution and the cardinal 
question for consideration by the Court is whe¬ 
ther the confession and the incriminating state¬ 
ment made by the approver were or were not 
true. If the circumstances point to the conolu- 
sion that the confession and the incriminating 
statement were not true, the irresistible inference 
must be that those statements were put in the 
mouth of the approver by some one and in such a 
case it would be opposed to public policy to prose¬ 
cute and punish the approver for perjury. 

I am in entire agreement with the prin. 
ciple enunciated above and refuse sanction 
for the prosecution of Prabhu under 
Ss. 193 and 194, I. P. 0., as asked for, 

U.S./k.S. Sanction refused. 

1, Emperor v. Mathura, AIR 1934 All 43=1934 
Ct C 74=147 I 0 663=35 Or L J 444=66 All 
288=1933 A L J 1389. 
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Addison and Din Mohammad, JJ. 

Zafar Hussain — Defendant — 
Appellant. 

V. 

Mian Mohammad Ghias-ud-Din 
and another, Plaintiffs and others, 
Defendants — Respondents. 

Pirat Appeal No. 100 of 1936, Decided 
on 17th December 1936, from decree of 
Senior Sub.Judge, JuUundur, D/- 25th 
November 1935. 

(a) Adverse Poasestion^Property in dispute 
allotted to D as her share^After D property 
passing to two widows (one of them J) of D*s 
brother—M and H, male descendants of K, 
the original owner, taking possession from J 
on their own account—In subsequent litiga¬ 
tion by J, two other male descendants of K 
also impleaded as defendants along with M 
and E^J*s suit dismissed—No steps by other 
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two descendants to make their claim effec¬ 
tive — M and H in exclusive possession for 
12 years before suit — M and H held had 
established their hostile title. 

An act of trespass is an individual act of the 
trcppasser and unless there is clear and oogent 
evidence to show that the trespass was committed 
by an agent in the interest of his principal, the 
principal is not in any way benefited by it. 

[P 666 0 2J 

After the death of K, the original owner, the 
property in dispute was allotted to D, the widow 
of K's brother, as her share. After D’s death the 
property was in the hands of two widowg of D*s 
brother. Two of the male heirs, M and H, of K, 
ousted J the then occupant (one of the widows^ 
in 1917 and took possession on their own account. 
In the subsequent litigation by <1, M and B alone 
were described as possessors and although two 
more male descendants of K were impleaded as 
defendants, neither of them took any steps to 
make bis olaim efieotive after J's suit was dis¬ 
missed. M and H continued to occupy the pro¬ 
perty to the exclusion of other claimants for over 
12 years before the other descendants and heirs 
brought a suit claiming share in the property in 
dispute: 

Held : M and H bad unequivocally asserted 
their hostile title as against all other heirs of 
original owner Z, and their exclusive possession 
could in no oiroumstances beoome joint by the 
mere denial of their sole right of occupation or 
the assertion of their joint right to occupy it by 
the other male descendants of K unattended by 
any overt act on the part of either to translate- 
his denial or assertion into practice. The posses¬ 
sion of M and H was adverse at its inception andi 
remained so throughout the period that elapsed 
before the suit by the other claimants was filed : 
AIR 1923 P C175, Bel. on. [P 666 0 1. 2] 

(b) Mabomedan Law—Wakf—Creation of 
—Parties belonging to Hanafi sect—Clear in¬ 
tention of owner to dedicate definitely and 
permanently must be established-No parti¬ 
cular formality is needed-User can create 
wakf—But user must be preceded by inten¬ 
tion of owner—User alone is not sufficient 
to divest property of private character. 

Under Mahomedan law followed by the Hanafi 
seot even if no partioulai formality need be 
observed to make a wakf complete, there most be 
unmistakable proof available that the owner 
made a olear declaration dedicating the property 
definitely and permanently to God. Even an 
owner*B unexpressed intention to dedicate pro¬ 
perty cannot have the effect of a formal dedica¬ 
tion. In the absence of any suoh intention or 
declaration, no wakf can be said to have been 
created. It is true that a wakf oan be created by 
user but that user too most be preceded by an in¬ 
tention on the part of the owner to oreate a wakf. 
If no suoh intention is established, user alone 
will not be sufQoient to divest the property of its 
privateobaraoter : AIR 1917 Lah 182‘, AIR 
1929 Lah 684 and AIR 1934 Pat 612, Bel. on. 

[P 667 0 11 

The mere fact that it has been treated as a 
public serai under Act 22 of 1867, an Act relating 
to public serais or parses, or that it has admitted 
lodgers without any charge for three days, is not 
enough to show that it is wakf. [P 667 C1,] 
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Mohammad Sharif and Mohammad 
Amin Khan — for Appellant. 

Barkat Ali, Ghulam Mohy^ud-Din 
and Achhru Bam — for Eespondenfcs 
Nos. 4 and 5. 

Din Mohammad, J. —The suit out of 
which this appeal has arisen was in¬ 
stituted by Mian Mohammad Ghias-ud- 
Din and Mian Ghulam Moin-ud-Din, 1. C. S., 
sons of Mian Eiaz-ud.Din, against Sheikh 
Zaffar Hussain, Mt. Wazir Begam, widow 
of Jan Muhammad, Sheikh Abdul Majid 
and Abdul Eashid, sons of Sheikh Abdul 
Latif, and E. S. Lala Kirpa Earn. It was 
for possession by partition of 16/63 share 
in the items of property marked (a) (b) 
and (c) in the plaint and for 1/3 share 
in the item marked (d). It was alleged 
by the plaintiffs that they along with the 
first four defendants inherited the pro¬ 
perty in dispute from Sheikh Karam 
Bakhsh, deceased, that they were in joint 
possession thereof and that in order to 
avoid further disputes they claimed sepa. 
rate possession according to their share. 
Defendant 5 being a mortgagee of a small 
portion in the property in suit was also 
brought on the record. Out of defen¬ 
dants 1 to 4,' Abdul Majid and Abdul 
Eashid supported the plaintiffs’ allegations 


and further claimed 31/63 share for them¬ 
selves. Zaffar Hussain and Mt. Wazir 
Begam put in separate pleas which, 
however, proceeded on common ground. 
They contended, inter alia, that item (c), 
which is a ‘haveli* at Hoshiarpur, be¬ 
longed exclusively to Zaffar Hussain and 
item (a), which is a ‘serai’ at Jullundur, 
was wakf and hence impartible. The 
Subordinate Judge found in favour of the 
plaintiffs holding that they were entitled 
to 16/63 share in items (a), (b) and (o) 
and to 1/3 share in item (d). At the same 
time he observed that the four defendants 
were equally entitled to the rest of the 
property in suit. Zaffar Hussain alone 
has appealed against the whole decree, 
while Abdul Majid and Abdul Eashid have 
submitted cross.objections claiming that 
the shares of the parties have not been 
properly assessed by the Subordinate Judge. 

Counsel for the appellant at the outset 
informed us that he would confine his 
appeal to the properties (o) and (a) only 
and consequently the dispute before us is 
narrowed down to the two items in ques¬ 
tion. In order to understand properly the 
nature of the present dispute the follow¬ 
ing pedigree table reproduced from p. 63 
of Vol. 1 of the printed record will be 
helpful: 


HAJI ALLAH YAR 


Mt. Earam Bibi= 

Sbahab-ud'Din 
alias Jhabe 8hah 

Nur Mahi (husband of Nur Bibi). 


I 

Gamme Ehan= 
Mt. Dullan. 


8 . Karam Bakhsh = Mt. Jano, 

Mt. Begam Bibi, 
Mt. Tabi, 

Mt. Gulabi 


I 

Mt. Amir Bibi= 
Eeroz^ud-Din 


Nasir-ud-Din 

I 

Riaz*ud*I)in 


I 


Ghia8*ud*Diii Muin*ud' 
(pits. 1 ). Din (pits. 2 ), 


I 

Abdul Majid 
(deft. 8). 


I 

Mt. Nur Bibi= 
Nur Mahi 

I 


I 


Abdul Latif Din Muhammad 

_ I I 

} Zaffar Hus- 
Abdul Bashid sain (deft. 1)< 

(deft, i). 


Mt. Jiwi 


I 


I 


\ 


Pazal Din Mehtab Din. 


Jan Mubammad= 
Mt, Wazir Begam 

(deft. 2). 


Sheikh Karam Bakhsh, to whom the 
property in dispute originally belonged, 
was the Governor of Doaba Jullundur 
under the Sikh rule. He died in 1857, 
leaving a considerable amount of move- 
able and immoveable property. On his 
death, a dispute arose between all his 
relations as to the persons entitled to 
inherit his property. Under strict Maho- 
medan law, Mt. Dullan, who was a widow 


of Gamme Khan, was not entitled to par¬ 
take of his inheritance, nor was Nasir-ud- 
Din whose mother Mt. Amir Bibi had pre¬ 
deceased Sheikh Karam Bakhsh. Mt. 
Dullan, however, claimed a share as an 
heir, while Nasir-ud.Din claimed the 
whole of it on the ground of his being an 
adopted son of Sheikh Karam Bakhsh. 
Litigation ensued which eventually came 
up for decision in the Court of the Com. 
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missioner, Jullundur. The Commissioner 
by his order dated 26th January 1868, 
fixed the shares of the various contestants 
as follows : Mt. Gulabi 9 shares; Mt. 
Begam 9 shares; Mt. Tabi 9 shares; 
Mt. Jano 9 shares: Mt. Nur Bibi 64 
shares; Mt. Jiwi 64 shares ; Nasir-ud- 
Bin 64 shares; Mt. Karam Bibi and 
Mt. Dullan 60 shares. The matter of the 
actual partition of the property was made 
over to three Munsifs to be appointed by 
lots : Ex. P.36, Vol. 2, pp. 2 to 9. 

The Munsifs made some interlocutory 
reports settling certain details that arose 
for their decision and submitted a final 
report on 28th April 1859, detailing the 
considerations that had prevailed with 
them in partitioning the property and 
specifying the various items of property 
allotted to each claimant : Ex. P.37, 
Vol. 2, pp. 10 to 14. In this report the 
Munsif stated that a sum of Rs. 4,064-14-0 
had been earmarked " for the construc¬ 
tion of a serai with a view to the spiri. 
tual good of the deceased ” and it was 
proper that this sum should be utilized for 
the same purpose. They also observed 
that the havelis were not included in the 
partition of the property, but had been 
set apart for the residence of the four 
widows and Mt. Dullan and that those 
havelis should on the death of the ladies 
be divided among the heirs of the de¬ 
ceased in proportion to their shares. It 
may be remarked here that the words 
'wursai mazkur' (the said heirs) in the 
original vernacular report have been 
wrongly translated as 'their heirs' in the 
last line on p. 10, Vol. 2. It appears that 
during the course of the partition an 
agreement was entered into between the 
various contestants and the haveli at 
Hoshiarpur was allotted to Mt. Dullan as 
a part of her heritage, its money value 
having been taken into account in appor¬ 
tioning her share. This is evident from 
a copy of the list prepared at the time of 
the said partition, the translation of 
which is printed at pp. 65 to 67 of Vol. 2 
of the printed record : Ex, P-41. 

Mt. Dullan did not agree to the action 
taken in connexion with this haveli as 
she claimed it to be her husband’s pro¬ 
perty and thus not liable to be treated as 
the property of Sheikh Karam Bakhsh. 
She contested this matter before Bai 
Sahib Bans! Lai who, however, did not 
accept her contention and issued orders to 
the Munsifs to include the said haveli in 


the partition of the property : Ex. P.40, 
Vol. 2, pp. 14-15. Dissatisfied with this 
order, Mt. Dullan preferred an appeal 
to the Commissioner, Jullundur Division, 
who dismissed her appeal: Ex. P-39, 
Vol. 2, pages 15-16. Mt. Dullan died 
about the early eighties of the last 
century. 

The earliest document on the record in 
relation to this haveli after Mt. Dullan's 
death dates back to 1917. It appears 
that this haveli fell into ruins and proved 
a source of danger to the inhabitants of 
the locality. Consequently on 25th August 
1917, a Sanitary Inspector in the service 
of the Municipal Committee, Hoshiarpur, 
submitted a report for action under S. 114, 
Punjab Municipal Act, in connexion with 
this haveli and described it as the pro¬ 
perty of Mt. Soni, widow of Sheikh Sandhi. 

It may be mentioned that Sheikh Sandhi 
was a brother of Mt. Dullan. Notice was 
consequently issued to Mt. Soni. She, 
however, represented that the haveli did 
not belong to her but was the property 
of Sheikh Jan Muhammad and Zaffar 
Hussain, residents of Jullundur, and that 
consequently notice should be served on 
them. Thereupon, the Sanitary Moharrir 
recommended that notice be issued to the 
said owners. This was done on 12th Sep¬ 
tember 1917. On 28th November 1917, 
the case was consigned to the record room 
with the remark that the requisite notice 
had been duly served: Exs. D-1/6 to 
D-1/11, Vol. 3, pp. 31 to 33. 

On 12th March 1918, one Mt. Jiwan, 
who claimed to be a daughter of 
Mt. Dullan’s sister, instituted a suit per. 
taining to this haveli under S. 9, Specific 
Belief Act, against Jan Muhammad and 
Zaffar Hussain. She alleged in her plaint 
that she was the sole heir of Mt. Dullan 
and that she had been forcibly dispossessed 
by the defendants on 1st SeptemW 1917. 
She stated that she had first filed a com. 
plaint under B. 146, Criminal P. 0., against 
the said defendants, on which the defen¬ 
dants vacated the haveli and that she once 
more stepped into its possession. Her 
complaint was eventually dismissed on 
the ground that she was in occupation of 
the haveli, but four or five days after the 
dismissal of her complaint the defendants 
again evicted her forcibly and obtained 
possession of the haveli. On 29th Novem- 
her 1918 the Subordinate Judge dismissed 
this suit. A revision against that order 
was presented to this Court but that also 
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failed: Exs. D.1/41, D.1/19 and D.l/18, 
Vol. 3, pp. 33 to 38. Mt. Jiwan then 
instituted a regular suit on 25th January 
1921 in forma pauperis. Her application 
to be allowed to sue as a pauper was 
resisted by Jan Muhammad and Zaffar 
Hussain who put in a joint written state- 
ment on 2l8t February 1921. The same 
day Abdul Latif made an application ask¬ 
ing to be brought on the record on the 
ground that he too as an heir of Sheikh 
Karam Bakhsh was in possession of 15/32 
share in the haveli in dispute. His name 
was brought on the record in spite of the 
protest by the other defendants. On 7th 
October 1921, Mian Riaz-ud.Din also made 
a similar application claiming one-fourth 
share in the haveli in dispute. No orders 
appear to have been made on this appli¬ 
cation as negotiations for compromise 
were then proceeding. On 28th November 
1921, the Senior Subordinate Judge, hold¬ 
ing that Mt. Jiwan was merely a cat’s- 
paw in the hands of other persons who 
had stood in the way of a compromise 
suggested by him, refused to grant 
Mt. Jiwan permission to sue in forma 
pauperis: Exs. D.1/23, P.l/16, P-1/2, 
D.1/40, P.1/28, D.1/42, Vol. 3, pp. 38 to 
46, Since then, the haveli in dispute 
appears to have been in the possession of 
Jan Muhammad and Zaffar Hussain, 

As regards the serai, it appears that in 
1859 the Commissioner approved the pro¬ 
posal made by the Munsifs that a serai 
should be built for keeping the name of 
Sheikh Karam Bakhsh alive and for con¬ 
ferring spiritual benefit upon him : Vol, 3, 
p. 15.^ The work of construction was 
taken in hand by the Government and the 
building completed. It is not clear, how¬ 
ever, what buildings were actually put up 
in the first instance and what have been 
added later, but it is admitted that the 
heirs of Sheikh Karam Bakhsh had con. 
structed a large number of rooms in the 
serai subsequent to its original construe- 
tion. During the course of the settlement 
operations in 1883 the serai was included 
in the abadi; Ex. D-1/38, Vol. 3, pp. 19 
to 22. In 1896, the Municipal Committee 
passed a resolution allowing the use of the 
serai as a vegetable market and since then 
the major portion of the building has been 
used as such: Ex. D.1/4, Vol. 3, p. 27. 

It has always been managed by a repre- 
'sentative of the male members of the 
family of Sheikh Karam Bakhsh. The 
shops and stalls in the serai have been let 


out on rent as private property of the 
family by the manager for the time being 
on behalf of all the living male members 
of the family, and in all suits that have 
arisen in connexion with these shops and 
stalls, the members of the Sheikh’s family 
have consistently taken up the position 
that the serai was their private property. 
It is further proved that the serai has 
been treated by the authorities as a 
public serai within the meaning of 
Act 22 of 1867 which provides for the 
regulation of public serais and puraos 
and police arrangements have been made 
by them to keep watch on the wayfarers 
and travellers who lodge there. There is a 
mosque also in its compound, and on its 
outer entrance there is an inscription 
in Persian which runs as follows : 

Out of generosity and charity, this serai was 
built by Mian Karam Bakhsh in the way of God. 
The date of his death coincides with the date of 
its construction, which is 1274 A. H. 

This year of Hijra corresponds to 1857 
A. D. Besides the documentary evidence 
summarized above, the plaintififs as well 
as the two sets of defendants led oral evi¬ 
dence also in support of their respective 
allegations. The evidence for the plaintiff 
was mainly confined to the proof of vari¬ 
ous rent deeds executed from time to time 
in relation to the serai, evidencing its 
private character and the plaintiffs’ joint 
possession of it along with the other heirs 
of Sheikh Karam Bakhsh. The defend¬ 
ants Abdul Majid and Abdul Eashid 
chiefly concerned themselves with proving 
that their share in the property in suit 
was 31/63. They produced copies of old 
plans relating to a previous partition bet¬ 
ween the parties of some other property 
left by Sheikh Karam Bakhsh, when their 
31/63 share was recognized by the arbi¬ 
trators appointed for the purpose and 
acquiesced in by all the other claimants. 
The defendant Zafar Hussain examined 
several witnesses to establish both the 
wakf nature of the serai in suit and his 
separate ownership and possession of the 
haveli at Hoshiarpur. As regards the 
serai, the upshot of their statements is 
that the serai is wakf, that it has always 
been treated both by the authorities as 
well as by members of the public as a 
public serai, that the major portion of it 
is being ^ used as a vegetable market, that 
the portion not so used is reserved for 
wayfarers, that marriage parties are also 
accommodated there, that since its con. 
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structioD it has been managed by some 
member or other of Zaffar Hussain a 
family and that it is at present under the 
management of Zafar Hussain himself. 
With respect to the haveli the documents 
referred to above have been formally 
proved to show that barring Zafar Hussain 
and Jan Mohammad, no other heir of 
Sheikh Karam Bakhsh had ever possessed 
it and that their possession now has hy 
presumption been converted into owner¬ 
ship. The points requiring determination, 
therefore, are, whether the plaintiffs have 
established their claim to the haveli and 
whether the contesting defendants have 
proved that the serai is wakf and hence 
impartible. 

We take up the case of the haveli first. 
As pointed out above, the unimpeachable 
evidence supplied by the old documents on 
the record is that the haveli was allotted 
to Mt. Dullan as a part of her inheritance 
and that it was not included among those 
‘havelis’ which had been left out of the 
partition in 1858-59 for the residence of the 
ladies of the family including Mt. Dullan, 
and made subject to the condition of 
reversion to the heirs of Sheikh Karam 
Bakhsh on the demise of those ladies. It 
is in evidence that on Mt. Dalian's death, 
the two widows of her brother, Sheikh 
Sandhi, continued to occupy it and in 1917, 
even when one of the widows was alive, 
Jan Mohammad and Zafar Hussain ousted 
the then occupants and took possession 
of it on their own account. In the litiga¬ 
tion that ensued, they alone were des¬ 
cribed as possessors and although Abdul 
Latif, father of Abdul Majid and Abdul 
Rashid, succeeded in having himself 
brought on the record in spite of the 
protest made by Jan Mahommad and 
Zafar Hussain and although Mian Riaz- 
ud.Din, father of the plaintiffs, also made 
an application to be impleaded as a defend¬ 
ant on the ground of his being an heir 
of Sheikh Karam Bakhsh, neither of them 
took any steps to make his claim'effective 
after Mt. Jiwan’s suit was dismissed. The 
result was that both Jan Mahommad and 
Zafar Hussain continued to occupy the 
haveli to the exclusion of all other claim¬ 
ants. They had unequivocally asserted 
their hostile title as against all the other 
heirs of Sheikh Karam Bakhsh and their 
exclusive possession could in no circum¬ 
stances become joint by the mere denial 
of their sole right of occupation or the 
assertion of their joint right to occupy it 


by Abdul Latif or Mian Eiaz-ud-Din, 
unattended by any overt act on the part 
of either to translate his denial or asser. 
tioD into practice. The possession of both 
Jan Mahommad and Zafar Hussain was 
adverse at its inception and so it remained 
throughout the period that elapsed before 
the present suit was instituted. 

Counsel for the plaintiffs has urged 
that as Mahtab Din, Jan Mahommad and 
Zafar Hussain had one after the other 
been acting as agents of Mian Nasir-ud- 
Din and after him of Mian Eiaz-ud-Din 
in the management of their joint property, 
this trespass on their part should also be 
considered to be on behalf of all members 
of the family and thus benefiting every 
one of them. We do not, however, agree. 

An act of trespass is an individual act of 
the trespasser and unless there is clear 
and cogent evidence to show that the 
trespass was committed by an agent in 
the interest of his principal, we are not 
prepared to hold that the principal is in 
any way benefited by it. In the present 
case, moreover, there was a clear dis¬ 
claimer by the agent at the very time 
when the trespass was committed. 

Although the case of 46 Mad 751^ was 
not cited at the Bar, wo consider that 
the principle deduoible from that judg¬ 
ment relating to adverse possession com. 
pletely covers the case before us. We 
accordingly reverse the decision of the 
Subordinate Judge and dismiss the plain¬ 
tiffs’ suit as regards the haveli at Hoshiar. 
pur. We now come to the Serai at 
Jullundur. From the brief account of the 
serai given above, it will be abundantly 
clear that there is not a shred of evidence 
to show that Sheikh Karam Bakhsh made 
any declaration during his life as to its 
dedication. All that has been urged by 
the appellant in this connexion is that 
the Munsifs while distributing the pro¬ 
perty of the deceased Sheikh among his 
heirs, set apart a sum of Rs. 4,000 odd for 
the building of the serai, that it was 
built for the spiritual benefit of the 
deceased, that on its completion, an inscrip¬ 
tion was put up on its outer gate which 
stated that Sheikh Karam Bakhsh had 
built the serai, out of generosity and 
charity, in the path of God and that evw 
since then it has been open to the publio 
for accommodation of travellers and for 

1. Bubbaiya Pandatam v. Mohammad Mustafa, 
air 1923 P 0 176 = 74 I 0 492 = 601 A 
296=46 Mad 751 (PO). 
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housing marriage parties, eto. In other 
words, though admitting that the serai 
was not completed by Sheikh Karam 
Bakhsh himself, and hence not dedicated 
by him, he has mainly relied on its having 
been built as a wakf property with the 
funds received out of his estate and its 
having been used as such since its construe, 
tion. We are however disposed to think 
that the fact that the serai was not built 
or dedicated by Sheikh Karam Bakhsh 
himself would be sufficient to repel the 
appellant's contention. Under Mahome- 
dan law followed by the Hanafi sect to 
which the parties belong, even if no par¬ 
ticular formality need be observed to make 
a wakf complete, there must be unmistak. 
able proof available that the owner made 
a clear declaration dedicating the property 
definitely and permanently to God. Even 
an owner’s unexpressed intention to dedi- 
cate property cannot have the effect of a 
formal dedication. In the absence of any 
such intention or declaration, no wakf can 
be said to have been created. It is true 
that a wakf can be created by user but 
that user too must be preceded by an 
intention on the part of the owner to 
create a wakf. If no such intention is 
established, user alone will not be sufficient 
to divest the property of its private charac¬ 
ter : see 33 P R 1917;^ AIR 1929 Lah 
684® and AI R 1934 Pat 612.^ 

In this case, even the user is not proved; 
rather, the manner in which the serai has 
been held and enjoyed leaves no doubt that 
it has never been treated as wakf. As to 
how it was used prior to 1896, the evi¬ 
dence is vague and inconclusive. Since 
1896, it has practically been used as a 
vegetable market, and only an insignificant 
part of it has afforded shelter to the way. 
farers. It is clear that the mere fact that 
it has been treated as a public serai under 
Act 22 of 1867 or that, it has admitted 
lodgers without any charge for three days 
is not enough to show that it is wakf. 
There is evidence that several other pri. 
vately owned buildings in that very town 
are being used as public serais and con¬ 
trolled under the Act. Besides, there are 
a number of documents on the record which 

2. Mahmud v. Muhammad Hamid, AIR 1917 

Lah 122=38 10 387=33 P R 1917, 

3. Kishan Kishore v. Din Muhammad, AIR 

1929 Lah 68i. 

4. Birendra Keshri Prasad v. Bahuria Saraawati 

Kuer,AIR 1934 Pat 612=155 1 0 756=16 

P L T 147=13 Pat 356. 


show that the heirs of Sheikh Karam 
Bakhsh have always considered it to be 
their private property. In fact, the con¬ 
testing defendants themselves and their 
predecessors-in.title have, in various suits 
relating to shops and stalls in the serai 
made a categorical denial of the serai 
being wakf, and every manager, whosoever 
he was, in all rent deeris secured from the 
stall keepers has described it as the joint 
property of all the living male descendants 
of Sheikh Karam Bakhsh. The inscription 
on the outer gate of the serai does not 
advance the case of the defendants any 
further. In the first place, it was not 
written at the instance or in the lifetime 
of Sheikh Karam Bakhsh, and secondly, 
the unknown poet merely followed his line 
in indulging in hyperbolic expressions. 

On these grounds we have no hesitation 
in holding that the serai is not wakf and 
is consequently heritable and partible. The 
mosque in the Serai however will remain 
wakf as before. Adverting now to the 
cross-objections put in by the sons of 
Abdul Latif, the decree does not incor. 
porate that part of the judgment which 
deals with the respective shares of the 
various defendants but we treat these 
cross-objections in the way of a prayer to 
remove that defect in the decree and save 
the parties the expense and worry of a 
separate suit, On examining the evidence 
relied on by the objectors, we consider 
that there is enough material on the record 
to support their contention. The statement 
of Khan Ghulam Mohy-ud-Din, Advocate, 
corroborated as it is by the plans prepared 
at the time of the previous partition, is 
conclusive on the point and there are no 
grounds for not acting upon it. 

The result is that we allow the appeal 
to the extent of dismissing the plaintiffs’ 
suit in respect of thehaveli at Hoahiarpur, 
but dismiss the appeal as regards the serai 
at Jullundur. We allow the cross-objec¬ 
tions too and raise the share of Abdul 
Majid and Abdul Rashid in the serai 
which we have held to be partible as well 
as in the property (b) in the plaint from 
47/126 allowed to them by the Subordinate 
Judge to 31/63. The remaining 16/63 
share will belong to the defendants Zafar 
Hussain and Mt. Wazir Begam. We are 
aware that Mt. Wazir Begam had in her 
pleas disclaimed any share in the property 
in suit, but as the Subordinate Judge 
declared her to be equally entitled with 
the other defendants and there was no 
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appeal taken from this part of the deci¬ 
sion, we do not propose to interfere with 
this part of the judgment. We leave the 
parties to bear their own coats throughout. 

V.B.B./a.L. Appeal partly allowed. 
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Tek Chand, J. 

Partapa and another — Insolvents — 

Petitioners. 

V. 

Bishna and others — Creditors — 

Opposite Parties. 

Civil Revn. Petn. No. 828 of 1936, deci- 
ded on 18th February 1937, from order 
of Dist. Judge, Ludhiana, D/. 26th Novem¬ 
ber 1936. 

Punjab Debtors’ Protection Act (2 ol 
1936), S. 4 — Interpretation — Words “in 
the execution of decree” are not inadvertently 
added—Lease of agricultural land for 20 years 
by receiver in insolvency—S. 4 does not apply. 

It is one of the cardinal canons of interpreta* 
tion of statutes that where the wording of an 
enactment is clear, explicit and unambiguous, 
the Court must give efiect to it and it cannot 
gather the supposed intention of the Legislature 
from the debates, or even the Statement of Objects 
and Reasons. Therefore the words “in the exe¬ 
cution of decree” in S. 4, Punjab Debtors’ Pro¬ 
tection Act, are not inadvertently added. Hence 
a receiver in insolvency has power to lease agri¬ 
cultural land for a period of 20 years and 8. 4 
does not apply to such a case. Crawford v. 
Spooner, 6 Moo PC 1 and Rex v. West Riding 
of Yorkshire County Council, (J906) 2KB 
676, Bel. on, [P 569 0 1, 2] 

Mela Bam — for Petibioners. 

Achhru Bam — for Opposite Parties. 

Order. — On the 18th April 1936 
Partapa and Nahir Singh were adjudicated 
insolvents, on their own application, by 
the Insolvency Judge, Ludhiana. By the 
same order the learned Judge appointed 
two persons as Joint receivers. On the 
17th June 1936 the receivers leased 
certain agricultural land of the insolvents 
for a period of 20 years. They realized 
the lease money from the lessees and 
asked the insolvents to hand over posses¬ 
sion of the land to the lessees but they 
declined to do so. The insolvents also 
submitted an application that suitable 
maintenance be provided for them. The 
receivers forwarded the application to the 
Insolvency Judge, and also prayed that 
the insolvents be ordered to hand over pos¬ 
session of the leased land to the lessees. 
On the 29th June 1936, the Insolvency 


Judge directed a warrant for delivery of 
possession of the land to issue. He also 
ordered that out of the lease money 
Es. 50 be paid in lump sum to the insol¬ 
vents by way of maintenance, after they 
had delivered possession of the land to 
to lessees. From this order the insolvents 
appealed to the District Judge, contending 
that the receivers or the insolvency 
Court had no jurisdiction to lease the land 
for a period of 20 years, in view of S. 4, 
Punjab Debtors’ Protection Act, 2 of 1936 
(which had come into force on the 6th 
June 1936), according to which proceedings 
for temporary alienation should have been 
transferred to the Collector. They further 
urged that their application for mainten¬ 
ance should also have been forwarded 
to the Collector for consideration under 
S. 5 of the Act. The learned District Judge 
held that Ss. 4 and 5 were inapplicable as 
these sections referred to proceedings 
before a "civil Court" and an Insolvency 
Court was not a “civil Court". He also 
held that the amount of maintenance 
granted by the Insolvency Judge was 
sufdoient. He accordingly dismissed the 
appeal. The insolvents have come in 
revision, and it has been contended on 
their behalf that in holding that the 
expression “civil Court", as used in Ss. 4 
and 5, does not include an insolvency 
Court, the learned District Judge has 
misconstrued S, 2 (4) of the Act, which 

expressly provides that : 

Id this Aot, unless there is anything repugnant 
in the subject or context, ‘Court’ includes a Court 
acting in the exercise of insolTonoy jurisdiction. 

Counsel for the respondent does not con. 
test that the definition of 'Court' in the 
Aot is wide enough to cover an ‘insolvency 
Court’, but he urges that S. 4 is inappli¬ 
cable to this case for another reason. He 
points out that Chapter 2 of the Act of 
which 8s. 4 and 5 form part, is headed 
"Execution of decrees” and contends that 
the procedure laid down therein is not 
applicable to proceedings in insolvency. 
He further draws attention to 8. 4 itself, 
which reads as follows : 

Notwithstanding anything contained in any 
other enactment for the time being in force, 
whenever a civil Court orders that land be 
attached and alienated temporarily in the execu¬ 
tion of a decree for the payment of money the 
proceedings of such attachment and alienation 
shall be transferred to the Collector. 

The wording of the section is clear and 
explicit and lays down that proceedings 
for temporary alienation are to be trana- 
ferred to the Collector in those oases in 
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which land has been "attached" and is 
sought to be alienated temporarily "in the 
execution of a decree for the payment of 
money”. It is conceded by counsel for the 
insolvents that in proceedings in insol¬ 
vency, the land of the insolvents is not 
"attached” nor can it be said that tempor¬ 
ary alienation of land effected, or sought 
to be effected, by the receiver is in "exe¬ 
cution of a decree”. The learned Counsel 
frankly admitted that if the section, as 
worded, is to be given its plain meaning, 
its operation must be limited to oases of 
attachment and temporary alienation "in 
execution of money* decrees”, and that the 
present case is not one of that description. 
He urged, however, that the words “in 
the execution of a decree” were superfluous, 
being against what he described the ‘policy' 
of the Act, and that they should be 
ignored altogether in interpeting the sec¬ 
tion, Indeed, he boldly suggested that 
these words appear to have crept in the 
section inadvertently, as the ‘real’ inten. 
tion of the Legislature was to transfer to 
theaColleotor all proceedings for temporary 
alienation of land from civil Courts not 
only in execution of money decrees but in 
all cases of whatever description, pending 
in civil Courts. In support of this argu- 
ment, the learned counsel attempted to 
refer to the Statement of Objects and 
Beasons of the Bill, and the proceedings 
of the Legislative Council, but I did not 
allow him to do so. A Court, of law, whose 
duty it is to interpret a statute must take 
the statute as it finally emerged from the 
Legislature. It cannot take note of such 
extraneous considerations as suggested by 
the learned counsel, and assume that the 
real* intention of the Legislature was 
something quite contrary to what it 
expressed in plain language, or that it 
allowed words to "creep” into the statute 
"inadvertently”. It is one of the cardinal 
canons of interpretation of statutes that 
where the wording of an enactment is 
clear, explicit and unambiguous, the Court 
must give effect to it and it cannot gather 
the supposed intention of the Legislature 
from the debates, or even the Statement 
of Objects and Reasons. As observed by 
their Lordships of the Privy Council in 
the leading case in 6 Moo P Cat p 9; 

The construction of an Act must be taken from 
the bare words of the Act, We cannot fish out 
what possibly may have been the intention of the 
Legislature ; we cannot aid the Legislature’s 


defective phrasing of the Act ; we cannot add, 
and mend, and, by construction, make up defi¬ 
ciencies which are left there. If the Legislature 
did intend what it has not expressed clearly; 
much more, if the Legislature intended some¬ 
thing very difierent; if the Legislature intended 
something pretty nearly opposite of what it said, 
it is not for the Judges to invent something 
which they do not meet with in the words of the 
text aiding their construction of the text always, 
of course, by the context; it is not for them to 
supply a meaning, for, in reality, it would be 

supplying it.If a Court of Law were to do 

so, it would obviously be not to interpret the 
law but to make it. 

In regard to the proceediugs in the 
Council it is sufficient to refer to the oft- 
cited remarks of Farwell, J. in (1906) 2 
E B 676^ at p 716: 

It was suggested that the view taken by us of 
the Act is not in accordance with the ‘intention’ 
of the House of Commons or with ‘public under¬ 
standing’ of the eSect of the Act; and reference 
was attempted to be made to the debates; but 
we have only to deal with the construction of the 
Act as printed and published. That is the final 
word of the Legislature as a whole, and the 
antecedent debates and subsequent statements of 
opinion or belief are not admissible. 

The whole position is very well put in 
Maxwell on ‘interpretation of Statutes,' 
7th Edn., p. 9. 

Nothing could be more dangerous than to make 
such considerations the ground for construing an 
enactment that is unambiguous in itself. To 
depart from the meaning on account of such view 

is, in truth, not to construe the Aot, but to alter 

it. But the business of the interpreter is not to 
improve the Statute ; it is to expound it. The 
question for him is not what the Legislature 
meant, but what its language means; i. e. what 
the Act has said that it meant. To give a con¬ 
struction contrary to, or difierent from, that 
which the words import or can possibly import, 
is not to interpret law but to make it; and the 
Judges are to remember that their office is jus 
dicere, not jus dare. 

I must, therefore, hold that S. 4 is not 
applicable to this case and that the recei. 
vers had the power to lease the land for 
a period of 20 years, and the insolvency 
Court was competent to issue a warrant 
for the dispossession of the insolvents. 
It was conceded that in this view of the 
case, S. 5 also was inapplicable, and the 
prayer of the insolvents for maintenance 
could be decided by the insolvency Court. 
Nothing was urged on the merits against 
the amount fixed by the learned Judge. 
The petition for revision fails and is dis¬ 
missed with costs. 

p.R./d.S. Petition dismissed. 

2. Rex V. Weet Riding of Yorkshire County 
Conncil, (1906) 2KB 676=75 L J K B 933. 


1. Crawford v. Spooner, (1852) 6 Moore PCI. 
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Tek Chand, J. 

Telu — Judgment-debtor — Appellant, 

V. 

F. Jethu MalMari Pars/iai — Deoree- 
holder — Respondent. 

Exn. Second Appeal No. 1480 of 1936, 
Decided on l9th February 1937, from 
order of Diat. Judge, Ambala, D/- 8th July 
1936. 

(a) Punjab Courts Act (6 of 1918), S, 41 (3) 
— Applicability of Hindu law or custom — 
Question cannot be gone into in second 
appeal unless certificate under S. 41 (3) is 
filed. 

The question whether a party is governed by 
Hindu law or by oustom oannot be gone into in 
second appeal unless a oertidcate under S. 41 (3), 
Punjab Courts Act, is filed. [P 660 0 2] 

(b) Punjab Debtors’ Protection Act {2 of 
1936), S. 10 (2) — Standing trees attached in 
execution of money decree before Act came 
into force—Trees ordered to be sold after 
Act came into force—Order is without juris¬ 
diction in view of S, 10 (2). 

Certain standing trees belonging to the judg¬ 
ment-debtor were attached in execution ol a 
money decree before the Punjab Debtors Protec¬ 
tion Act came into force and the trees were 
ordered to be sold after the Act oame into force: 

Held: that the attachment did not create a 
charge or lien upon the attached property nof 
confer any title upon the attaching creditor. The 
order directing sale of the trees after the Actcame 
into force was contrary to 8. 10 (2), Punjab 
Debtors’ Protection Act, and therefore could not 
be maintained. [F 569 ^ 2] 

Tek Chand — for Appellant. 

Shamair Chand — for Respondent. 

Judgment.—In execution of a money 
decree obtained by the respondent against 
the appellant as the legal representative 
of his father Ohhaju, certain standing 
trees were attached. The judgment-debtor 
objected that the trees were not^ liable to 
attachment as they were 'ancestrar 
(having been inherited by Chhaju from 
father) and no charge had been created 
thereon by the deceased Chhaju in his 
lifetime. The execution Court upheld 
the objection and released the trees. 
On appeal the learned District Judge 
reversed this decision, holding that the 
judgment-debtor had not proved that he 
was governed by custom and, in the 
absence of such proof, he must be pre¬ 
sumed to be governed by Hindu law, 


1987 

under which the trees were liable to be 
sold for payment of an unsecured debt of 
the deceased father of the judgment-deb. 
tor. The judgment-debtor has come in 
seooud appeal and it has been urged on 
his behalf that the learned District Judge 
was in error in holding that the judgment- 
debtor was governed by Hindu law and 
not by custom. This however is a matter, 
with which I oannot go in second appeal, 
without a certificate under S. 41 (3), Pun¬ 
jab Courts Act. ' 

The decision of the learned Judge how. 
ever cannot be maintained for another 
reason. The order of the executing Court 
releasing the trees from attachment was 
passed on l6th May 1936. From this 
order the decree-holder appealed to the 
District Judge on 13th Juno 1936 and the 
appeal was not decided till 8th July 1936, 
In the meantime on 6th June 1936, the 
Punjab Debtors' Protection Act (2 of 
1936) had come into force. S. 10 of that 
Act lays down that, notwithstanding any. 
thing to the contrary, contained in any 
other enactment for the time being in 
force, standing trees, apart from the land 
on which they stand, shall not be liable 
to sale in the execution of a decree or an 
order of a Court. The provisions of this 
peotion are mandatory and therefore on 
8th July 1936, the learned District Judge 
could not order the sale of trees in execu¬ 
tion of a money decree. It is no doubt 
true, that the trees had been attached 
long before the Act oame into force, but 
the attachment did not create a charge or 
lien upon the attached property nor con- 
fer any title on the attaching creditor. 
It merely had the effect of preventing and 
avoiding private alienation by the judg. 
ment-debtor. I hold therefore that the 
order of the learned Judge dated 8th July 
1936 directing the sale of the trees in 
execution of the respondents' decree was 
contrary to 3. 10 and oannot be main, 
tained. I accept the appeal, set aside the 
orde:ti of the learned District Judge and 
rea^re that of the Court of first instance. 
As %hQ point was not raised before the 
learned District Judge by the judgment- 
debtor or his counsel, the parties shall 
bear their own costs in all Courts. 

k.b./a.l. Appeal allowed. 
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Din Mohammad, J. 

Maru — Convict — Appellant. 

V. 

Emperor, 

Criminal Appeal No. 150 of 1937, Decided 
■on 30th March 1937, from order of Magis- 
'trate, Ist Class, Ferozepore, D/. 24th 
December 1936. 

(a) Pena! Code (1860), S. 397 — Recovery of 

stolen property from accused and accused 
identified by prosecution witnesses — That 
■accused was armed with deadly weapon 
■at the time of robbery or that he attempted 
to cause grievous hurt or death not proved— 
■S. 397 held did not apply. 

Bection 397,1. P. C. applies only to those persons 
who oome within the lour oorners of the enactment 
and no other. The section does not createanoSence 
but merely regulates the punishment. [P 661 G 2] 

The stolen property was recovered from the 
•accused who was afterwards identified by most of 
the prosecution witnesses. It was not alleged by 
-any witness that at the time of committing the 
robbery he was armed with any deadly weapon or 
that he caused grievous hurt or death or attempted 
to cause grievous hurt or death : 

Held : that 8. 397 was not applicable '.AIR 
a925 All 305 and A I R 192i Cal 643, Rel. on. 

[P 561 0 2] 

(b) Arms Act (1878), S. 19 (f) - Pistol and 
cartridges recovered at instance of accused 
4rom house of another — Such other person 
withheld by police—Accused not armed with 
pistol in commission of robbery — No exclu¬ 
sive possession held established to justify con¬ 
viction under S. 19 (f). 

An accused was charged under 8. 19 (f) of the 
.-Arms Act and the only evidence against him was 
that at his instance a place was dug up in the 
house of another person wherefrom a pistol and 
some cartridges were recovered, but during the 
commission of robbery he was not alleged to be 
"armed with a pistol; moreover the person from 
whose house the pistol and cartridges were re¬ 
covered was suspiciously withheld by the police : 

Held : that such exclusive possession was not 
■ established against the accused as would justify 
his conviction for the oSence of possessing a pis¬ 
tol without a license. [P 662 0 1] 

Judgment.—This judgment will dispose 
■of Criminal Appeals Nos. 151,150 and 229 
' of 1937, The first two appeals have been 
-presented by Ohiragha and Maru, reepec- 
’ tively, againafc their conviction under S. 392 
■read with S. 397,1. P. 0., and sentence of 
■seven years’ rigorous imprisonment each, 
while the third appeal has been presented 
by Maru against his conviction under 
‘S. 19 (f), Arms Act and sentence of one 
year’s rigorous imprisonment. The case 
for the prosecution is that the two accused 
persons now before me committed robbery 
Along with another person who was at 
/the time of the commission of the offence 

1937 L/71 & 72 


armed with a pistol, and robbed their vic¬ 
tims of the various silver ornaments 
which they were wearing at the time. 
I will take up the case of Ohiragha first. 
So far as the actual commission of the 
offence is concerned, I am satisfied that 
the case has been clearly established 
against him. Apart from the fact that a 
part of the stolen property has been re¬ 
covered from him, he has been identified 
by most of the prosecution witnesses who 
had come into contact with him at the 
time the robbery was committed. The 
trial Magistrate, however, has gone wrong 
in applying S. 397, L P. C., to his case 
inasmuch as no witness has alleged that 
he was armed with any deadly weapon at 
the time of committing robbery or that 
he had caused grievious hurt or attempted 
to cause death or grievous hurt to any of 
his victims. S. 397 applies only to those 
persons who come within the four corners 
of the enactment and to no other. This 
section does not create an offence but 
merely regulates the measure of punish, 
ment and is, therefore, applicable only to 
the individual whose case is covered by it. 
The language of the enactment is in itself 
very clear, but if any authority is needed 
for this proposition, reference may be 
made to 47 All 59^ and 51 Cal 265.^ 

I accordingly accept Ohiragha’s appeal 
to this extent, that I alter his conviction 
from one under S. 392 read with S. 397, 
I. P. C., to that under S. 392, I. P. C., 
only, and reduce his sentence to four years’' 
rigorous imprisonment. The case of Maru, 
however, stands on a different footing. 
Most of the alleged victims of robbery did 
not identify him and even his identifica¬ 
tion by the two witnesses who picked him 
out correctly at the identification parades, 
is not above suspicion. In fact, one of 
them, Pathana, has admitted that he had 
already seen Maru at Tarmala village 
about a month before the identification 
parade was held. The recovery of soma 
stolen articles, too, attributed to him is 
not convincing. Those articles were admit¬ 
tedly recovered from the house of one 
Sajjan, and it is strange that Sajjan does 
not figure in the case anywhere. I accord, 
ingly accept Maru's appeal and acquit him. 
Similarly, I am not satisfied that the 
charge under S. 19 (f), Arms Act, has been 

1. Dull! V Emperor, AIR 1925 All 305=85 I 0 

7U=26 Or L J 570=47 All 69. 

2. Emperor v. Ali Mirza, AIR 1924 Oal 643=81 

10 800=25 Or L J 1024=61 Cal 265. 




562 Lahore 

established against Maru. The only evi¬ 
dence against him is that at his instance 
a place was dug up in the house of Sajjan 
wherefrom a pistol and some cartridges 
were recovered. Considering that he is 
not alleged to have been armed with a 
ipiatol even at the time of committing 
robbery and also taking into view the fact 
that Sajjan has been suspiciously withheld 
|by the police, I do not think that such 
'exclusive possession is established against 
;^Iaru as would justify his conviction for 
the offence of possessing a pistol without 
a license. I accordingly accept his appeal 
and acquit him. 

U.s/d.S. Appeals accepted. 
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Addison and Din Mohammad, JJ. 

Imam Bakhsh — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 1031 of 1936, 
Decided on 10th November 1936, from 
order of Seas. Judge, Mianwali, D/- 8th 
August 1936. 

Penal Code (1860), S. 300, Exception 1 — 
Accused knowing about criminal intimacy of 
bis sister with deceased—Being informed of 
this one night, going to sister’s house, break¬ 
ing open her house, and killing her and her 

paramour— Provocation, though grave, held 
not sudden, but sought. 

Where an accused knowing about the criminal 
intimacy of hia sister with the deceased and 
having heard about this one night from some 
other person, went to the house of his sister 
with an axe, broke into it in spite of protest and 
then proceeded to murder his sister and her para¬ 
mour : 

Held: that even assuming that the provocation 
was grave, it was not sudden but was sought by 
the accused. Hence Exception 1, S. 300, did not 
apply. fl* 0 il] 

Khurshaid Zamad — for Appellant. 

B. G. Soni — for the Crown. 

Judgment.—This is an appeal by Imam 
Bakhsh against a sentence of transporta¬ 
tion for life passed upon him under the 
provisions of S. 302,1. P. C., for the mur. 
ders of his sister Mt. Kauran, who was a 
widow, and of one Shera, a moohi. The 
facts are quite clear. Mt. Kauran was 
suspected by Khadam Hussain, a brother 
of her deceased husband, of having an 
intimacy with Shera and he told this to 
the appellant, the brother of Mt, Kauran, 
but the appellant was not convinced. On 
the night in question Khadam Hussain 
saw Shera entering the kotba of Mt. Kau- 
ran at midnight and quietly placed a look 
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outside the door. He then went and' 
informed the appellant, who picked up an^ 
axe which was lying near bis bed and 
went straight out of his house to the- 
kotha of Mt. Kauran. He found it looked. 
He asked Khadam Hussain to hand over 
the key to him. This he refused to do 
and told the appellant that all that should- 
be done was to report the matter to the 
Police. The appellant threatened Khadam 
Hussain who ran away in order to call 
other persons so as to prevent the appel¬ 
lant doing harm to anyone. Thereupon 
the appellant with his axe broke open the 
look and the door and found his sister and,'. 
Shera inside. He then prooeeded in a 
most brutal manner to kill Shera and, 
when he was satisfied that he was deadp_ 
he turned upon his sister and killed her in 
as savage a way. The witnesses, who 
arrived at the spot, called out to him to 
stop injuring his sister but he would not 
stop. 

The only point urged before us in appeal 
was that the appellant had grave and' 
sudden provocation. One of the provisos 
however to Exoep. 1, S. 300 is that the 
provocation is not sought. In the present: 
case it is established that the appellant; 
knew that his sister was suspected of an 
intimacy with Shera. When told by 
Khadam Hussain that night, he left his 
bouse after picking up an axe, went to the 
house of his sister, broke into it in spite of 
protests and then prooeeded first to mur. 
der Shera and then to murder his sister. 
Even if it is assumed that the provocation 
was grave, it cannot be said that it was 
sudden. The appellant knew what to . 
expect in the house before he left his own 
house. In order actually to see the couple 
together, he bad to break into the house 
after which he proceeded to slaughter his 
sister and Shera in a savage manner, one 
after the other. Obviously this provooa-i 
tion was not sudden while it was also) 
sought by him. It follows that Exoep 1,| 
S. 300, does not apply in the present case. 
A similar case, decided by a Division 
Bench of this Court, is 35 Or L J 1378.^ 
There is no escape from the conclusion 
that this was a case where two people 
were deliberately murdered. There is no 
force in the appeal and we dismiss it. 
t.m./d.s. Appeal dismissed, 

1. Mehra Mistak v. Empeioi, A 1 B 1934 Lah 
103=1934 Or C 197=15110 761=35 Or L JT 
1373. 
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Panna Lal V. Mohammad Zali (Skemp, J.) 

A, I. R. 1937 Lahore 563 and made no objections in the auction pro- 

Skemp, J. ceedings. The decree was obtained col- 


Panna Lal and others — Defendant — 

Appellants. 

V. 

Mohammad Zaki and awoi/ier,—Plain- 
tiffs and others, Defendants 

— Respondents. 

Second Appeal No. 1546 of 1936, Deci¬ 
ded on 10th February 1937, from order of 
Dist. Judge, Rohtak, D/- 20th August 1936, 

(a) Minor—Guardian*ad’litem—Negligence 
“Doing everything to defend suit but failing 
to appear in appeal—Held no negligence. 

.• In a sull; against minor, after the plainitff had 
finished his evidence, the guardian-ad-Iltem who 
upto that date had done everything necessary to 
defend the suit, did not appear and also did not 
appear in the appeal though served : 

Held : that this was of itself not sufficient to 
prove negligence : AI R 1925 Lah 116 \ A I R 
1982 Cal 1888 and A 2 12 1921 Mad 538 Rel, on. 

[P 564 0 2] 

(b) Appeal—New point. 

It is an error in deciding an appeal on a point 
not really taken before the trial Court. 

[P 564 C 2] 

Shamair Chand and Fakir Chand 
Mittal — for Appellants. 

Ram Lal Anand I — for Respondents 
(Plaintiffs). 

Judgment.—In 1919 two brothers Said 
Ahmad and Mohammad Siddiq bought in 
equal shares an engine for grinding flour. 
Mohammad Siddiq died and Said Ahmad 
transferred his own half share to one 
Panna Lal. In 1926 Panna Lal sued 
Said Ahmad and the two minor sons of 
Mohammad Siddiq, as well as some 
female pro forma defendants, for separate 
possession of his half share of the engine 
and for Rs. 159 as mesne profits. The 
minors cousin Hamid.ul-Hassan acted as 
their pardian. On the 14th March 1927 
the trial Court gave Panna Lal a decree 
for separate possession and mesne profits 
against Said Ahmad only. Panna Lal 
appealed, his appeal was accepted and the 
decree extended to include the minors. 
The engine was sold in execution proceed¬ 
ings to a third party. The elder minor 
Mohammad Zaki has now come of ago and 
on the 12th August 1933 he sued to set 
aside the previous decree on the ground 
that the guardian did not prosecute the 
suit nor produced witnesses; he did not 
carryout his functions in the interests 
of the minors but colluded with the opposite 
party. He did not appeal against the decree 
of the trial Court, did not even attend 
the hearing of the appeal, did not attend 


lusively by fraud ; the auction of the 
engine took place in favour of Panna Lal 
benami. Finally Mohammad Zaki on his 
own behalf and that of his minor brother 
sought that the decree should be set aside 
on the grounds of negligence, conspiracy 
and absence. The trial Court framed the 
following principal issue : 

Whether the guardian of the plaintiffs acted 
with negligence and colluded with defendant 1 
and the plaintiffs were prejudiced in their defence 
of the suit and appeal by their acts, negligence 
and collusion and the decrees in dispute were 
obtained against them through fraud ? 

The trial Judge dismissed the suit. He 
said that the guardian Hamid-ul.Hassan 
lodged a written statement, that he engaged 
Bant Lal, one of the best lawyers available 
at Sonepat, where the case was tried, 
that he obtained five dates, for evidence 
summoned witnesses, paid process fees and 
diet money. A formal application for his 
appointment was made and though no 
order was passed he did act effectively as 
guardian. The appellate record shows 
that he was summoned but he did not 
attend. The learned District Judge accep- 
ted the appeal and held that the previous 
decrees were a nullity. He said : 

The learned Subordinate Judge has held that 
the guardian*ad*litem of the minors had not 
failed in hia duty and that there was no collusion 
between him and the opposite party. It appears 
to me that this was really not the point on which 
the decision of the case hinged. It was alleged 
and the record bears it out that Hamid-ul-Hassan 
who was appointed guardian-ad-litem of the 
minors committed default at the stage of evidence 
and consequently the minors were not represented 
in Court at all. In appeal also no one appeared 
as guardian*ad'litem on their behalf, Issues 
were struck and Panna Lal entered on evidence 
which he closed on 25th January 1927. Defen¬ 
dants were then called upon to lead their evidence. 
On 8th March 1927 the minors’guardian-ad-litem 
was absent. The counsel engaged by him pleaded 
lack of instructions and inability to proceed be¬ 
cause the witnesses who had been bound over to 
be present had not turned up. 

Time was refused. The proper course 
for the Court trying the case was to 
appoint a new guardian. He concluded 
that there was consequently no body who 
could represent the minors and it was 
“irrelevant whether Hamid-ul-Hassan 
had colluded with Panna Lal and the 
auotion.purchaser or not.” The learned 
District Judge also said : 

Into the merits I am not prepared to enter as it 
is not necessary although it is cleat as daylight 
that these infant defendants were practically 
robbed of their share in the engine and after the 
satisfaction of the decree against them a sum less 
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than Ks. 50 was left in deposit as due to them. 
Comments on this are unnecessary. 

Now, Panna Lal’a plaint in the original 
suit valued half the engine at Rs. 700, 
The whole engine was subsequently sold 
for Rs. 921-8.0 and half the engine is 
valued in the present suit at Rs. 450. The 
price realized for the engine at a forced 
sale is not so very unreasonable, nor 
is the amount left in deposit for the 
minors,- considering the costs of the suit. 
Mr. Shamair Ohand who represented 
Panna Lai and the auction.purchaser, 
urged with force that the learned District 
Judge ought hot in appeal to have made 
up a new case for the minors or to have 
allowed counsel to do so. The real case 
in the lower Court as disclosed by the 
issue was fraud and collusion ; but on 
appeal it was depided on the point of non. 
representation. Mr. Shamair Chand relied 

on three rulings : A I R 1925 Lah 
116,* 59 Cal 1108^ and 50 Mad 357.^ The 
first of these cases was quoted by the 
trial Judge. The learned District Judge 
relied on 113 P R 1918/ a Single Bench 
judgment which held that a decree against 
a minor not properly represented was a 
nullity. The proposition is undoutedly 
correct but the judgment does not show 
the circumstances which led to its being 
held that the minor was not properly 
represented. In AIR 1925 Lah 116* 
Scott.Smith, Ag. C. J., dealt with a case 
in which the minor’s grandmother had 
been appointed guardian.ad-litem. She 
did not appear to defend the suit and 
allowed an ex parte decree to be passed. 
The Acting Chief Justice held that: 

Mere failure on the part of the guardian-ad- 
litem to defend a suit or to appeal from a decree 
is of itself not gross negligence. 

He said that it was possible that there 
might be a good case against the minor 
and the guardian-ad-litem might have 
thought fit not to incur additional expense 
in defending the suit. In 59 Cal 1108^ 

the guardian-ad-litem appeared in the 
trial Court. He was served with a notice 
for appeal but did not appear or take any 
steps. It was held that this did not of 
itself show .that he was either unable or- 
unwilling to act or that he was guilty of 

1. l^awab Singh v. Gurbaksh BIngh, AIR 1926 

Lah 116=82 I 0 698. 

2. Zarina Bibi v. Wazuddi, AIR 1932 Oal 888= 

140 I 0 862=69 Gal 1108. 

3. Kuppusami Iyengar v. Bawasami Rao, AIR 

1927 Mad 638=101 1 C 399=60 Mad 357. 

4. Hira Singh v. Gbulam Qadir, AIR 1918 Lah 

330=48 I 0 399=113 P R 1918. 
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neglect towards the minor. In 60 Mad 
357* a Court official was appointed 
guardian. He declined to act because the 
proceedings were transferred to another 
Court : and no other guardian was appoin. 
ted. A suit was brought to set aside the 
decree on the ground that the minor was 
not legally represented, but a Bench of 
the Madras High Court refused to do so. 
This is a particularly strong case because 
there were good grounds for suspecting 
fraud by some of the plaintiffs in the 
previous litigation. There is no evidence 
to prove fraud or collusion between 
Hamid-ul-Hassan and Panna Lai. The 
only facts are that after Panna Lai had 
finished his evidence. Hamid-uUHaasan 
who up to that date had done everything 
necessary, did not appear and did not 
appear in the appeal though served. In 
my judgment, and in accordance with the 
authorities cited, this is not of itself suffi¬ 
cient to prove negligence. As already 
noted I think the learned District Judge 
was in error in deciding the appeal on a 
point not really taken before the trial 
Court. I accept this appeal and dismiss 
the suit with costs throughout. 

t.m./d.s. Appeal allowed. 
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Bkemp, J. 

Chanda Singh and another — 

Defendant — Appellants. 

V. 

Gandoo Mal and others — Plaintiffs 

— Respondents, 

Second Appeal No. 670 of 1936, Decided 
on 2nd April 1937, from decree of Dist. 
Judge, Ludhiana, D/- 26bh March 1936. 

(a) Custom (Punjab) — Alienation — Neces¬ 
sity—Right of reversioner to challenge aliena¬ 
tion as being without consideration and 
necessity—Such right extends to involuntary 
sales also. 

The rule of custom giving the reversiouers the 
right to ohallenge the alienatious of ancestral 
property as being without consideration and 
necessity is not only restricted to voluntary sales 
but it extends also to involuntary sales such as 
Court auctions i 18 P R 1908 (PB) and AIR 
1928 Lah 224, Foil. [P 665 0 1] 

(b) Punjab Courts Act (6 of 1918), S. 41 (3) 
—Applicabilityr—Whether custom extends to 
involuntary, as well as voluntary tales, it 
question of legal principle—Second appeal it 
competent from such decision without certi¬ 
ficate under S. 41 (3). 

The question whether the rule of custom saving 
the rights reversioners in alienations without con- 
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sideration and necessity extends to involuntary 
sales such as Court auctions or voluntary sales 
only, is a question of legal principle and second 
appeal from the decision thereof is competent 
without a certificate under S. 41 (3), Punjab 
Courts Act, as there is no dispute with regard to 
question of custom in such a case. [P 565 C 1, 2] 

Mela Bam — for Appellants, 

Mohan Lai Ahluwalia — for 

Respondents. 

Judgment.—One Gandoo Mai obtained 
a simple money decree against Bhagat 
Singh, one of three brothers, in execution 
of which he attached and brought to sale 
Bhagat Singh’s one-third share in two 
houses. Gandoo Mai himself, with the 
permission of the Court, bought this share. 
He obtained formal possession and then 
sued for partition. Bhagat Singh’s two 
brothers, Chanda Singh and Hardit Singh, 
resisted the suit, inter alia, on the ground 
that the bond on which Gandoo Mai 
obtained his decree was without necessity 
or consideration. The trial Judge held 
that necessity for the debt was not proved 
and also that one of the two items was 
not proved to have existed at all. He 
dismissed the suit. The plaintiff appealed 
and without going into the merits, the 
learned District Judge accepted the appeal 
on the ground that the rule of custom 
saving the rights of reversioners in aliena¬ 
tions without consideration and necessity 
did not extend to Court auctions. Ho said : 

The right to contest an alienation of ancestral 
property is derived from custom and I know of no 
authority in which such a right has been extended 
to Court auction-sales.... As far as I know this 
is the first case in which a Court auction-sale has 
been attacked for want of necessity. 

The attention of the learned District 
Judge is invited to 18 P R 1908^ and 65 
I C 992.^ The first of these oases deals 
with a sale under S. 88, Criminal P. C., 
the second with a Court auction like the 
present. If the rights of reversioners to 
protect their interests were not extended 
to Court auctions then that right could 
be defeated by cunning lenders bringing 
collusive suits against dishonest proprietors 
and getting land sold in execution of their 
collusive decrees. This argument was 
used in somewhat different words by 
Chatterji, J. in 18 P E 1908^ at p. 122 
and was also approved by Clark, C. J. at 
p. 120. Mr. Mohan Lai Ahluwalia for*the 
respondents does not justify the reason- 

1. Badhu Singh v. Secy of State, (1908) 18 '■ P • R 
1908=156 P L R 1908=19 P W R 1908 (FB). 

2, Ghanaya V. Hazara Singh, A I R 1922-Lah 

224=66 10 992, . - . - ^ . 


ing of the learned District Judge but pleads 
that second appeal is not competent withi 
out a certificate as the question of- custom 
iS'involved. There is no dispute £fs t(> the 
question of custom ; what is in dispute - js 
a question of legal principle, nanfely, 
^whether custom -extends to involuntary 
as Well as voluntary sales. I accept this 
■appeal under 0. 41, R. 23, Civil P. C., set 
‘aside the judgment and decree of the 
District Judge and direct that he re-heab 
the appeal in accordance with law. Stamp 
on'this appeal to be refunded:- the appel¬ 
lant is to have the other coats of this 
hearing from the respondent. 

k.b./a.l. Appeal allotved. 
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Bhide, J. 

Tilok Chand — Plaintiff — Appellant. 

» * 

V. 

SVfhedar Mohammad Khan — 

Defendant — Respondent. 

Second Appeal No. 122 of 1937, Decided 
on 27th April 1937, from decree of Dist. 
Judge, Mianwali, D/- 2nd November 1936. 

Punjab Regulation of Accounts Act (1 of 
1930) — Object of— Mere acknowledgment 
by debtor on back of notices, that statement 
of account is correct, does not absolve credi¬ 
tor from keeping accounts and sending 
notices in prescribed form. 

The object of the Punjab Regulation of Accounts 
Act is to ensure that the accounts are kept in a 
clear and intelligible manner and that the notices 
of the balance due are also sent in a similar 
manner so as to be easily intelligible to the 
debtor. The mere acknowledgment by the debtor 
on the back of the notices that the statement of 
account is correct, cannot absolve the creditor 
from his responsibility for keeping accounts and 
sending notices in the prescribed form. [P 666 C 1] 

Iqbal Singh — for Appellant. 

- Feroze-ud‘din — for Respondent, 

Judgment. —Second Appeals Noa, 122 
and 123 of 1937 and Civil Revision No. 89 
of 1937 are connected and will be dis¬ 
posed of together. They arise out of three 
suits for recovery of money instituted by 
three brothers, named Tilok Chand, Devi 
Das' and Hakam Chand, on the basis of 
separate bonds executed in their favour 
by the same defendant,.Subedar Moham¬ 
mad Khan. The suits were decreed by 
the trial Court but on appeal the learned 
District Judge has disallowed costs and 
interest bn the ground that the plaintiffs 
had failed to comply with the provisions 
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of the Eegulation of Accounts Act. From 
this decision the present appeals and the 
petition for revision have been preferred. 

It has been stated that the plaintifi^s 
have sued on the basis of a bond executed 
in their favour by Subedar Mohammad 
Khan. According to the provisions of the 
Punjab Eegulation of Accounts Act all the 
three plaintiffs should have kept accounts 
in the prescribed form in connexion with 
loans advanced by them and also sent 
six.monthly notices to the debtor in the 
prescribed form. Tilok Chand, one of the 
plaintiffs, however kept* only a joint 
account and sent joint notices in respect 
of the three loans and that too without 
any specification of details of the three 
loans. There can be no doubt, therefore, 
that the provisions of the Act were not 
complied with. The learned counsel for 
the appellants, Tilok Chand and Devi Das 
and the petitioner Hakam Chand, how. 
ever, argued that they formed a joint 
Hindu family and therefore the joint 
account and notices were sufficient in the 
circumstances of the case. The debt was, 
however, nowhere shown as due to the 
joint Hindu family and neither the account 
nor the notices make any mention of a 
joint Hindu family. No explanation is 
forthcoming as to why separate bonds 
were executed in favour of the three 
brothers if the loans were advanced on 
behalf of the joint Hindu family. The 
presumption arising from the bonds is that 
these were separate loans and conse¬ 
quently it seems to me that it was incum¬ 
bent on the creditors to keep separate 
accounts and to serve separate notices as 
regards the amounts due. The object of 
the Eegulation of Accounts Act is to 
ensure that the accounts are kept in a 
clear and intelligible manner and that the 
notices of the balance due are also sent in 
a similar manner so as to be easily intelli¬ 
gible to the debtor. The learned counsel 
|for the appellants urged that the debtor 
Subedar Mohammad Khan had acknow¬ 
ledged on the back of three of the notices 
that the statement of account was correct: 
but a mere admission of this kind by a 
debtor cannot absolve the creditor from 
his responsibility for keeping accounts and 
sending notices in the prescribed form. 
In my opinion the irregularities in the 
accounts in the present case cannot be 
brushed aside as accidental or immaterial. 
I therefore agree with the conclusion 
reached by the learned District Judge in 
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this respect and dismiss the appeals as 
well as the petition for revision with costs, 

p.r./d.s. Appeals dismissed^ 
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Girdhari Lai Chopra — Defendant — 

Petitioner. 

V. 

Messrs. Scales and Adams, Ltd. — 

Plaintiffs — Opposite Parties. 

Civil Eevn. Petn. No. 804 of 1936, 
Decided on 8th February 1937, from 
decree of Addl. Judge, Small Cause Court 
Amritsar, D/- 9th October 1936. 

(a) Contract—C. I. F.—Nature and inci¬ 
dents of. 

A contract of C. I. F. type by a seller is per¬ 
formed by tendering to the buyer documents, 
enabling him to obtain delivery of the goods. If 
the contract for sale provides for payment being 
made by a draft upon the buyer, the buyer is 
bound to accept the draft upon tender of the docu¬ 
ments. The delivery the buyer is entitled to 
against payment is not of the goods contracted 
for but of their symbol represented by the bill of 
lading and other documents. Upon payment he 
can upon arrival of the ship demand the goods 
themselves and should these be not forthcoming 
or when forthcoming not be of the nature con¬ 
tracted for, all his remedies at law are open to 
him. If therefore a buyer fails to pay the draft 
and take delivery, he is clearly guilty of a breach 
of the oontraot: AIR 1923 Lah 541 and AIR 
1927 Lah 391, Rel. on. [P 567 C 1] 

(b) Contract — C. I. F. — Appropriation 
when complete. 

Where the documents are to be delivered on 
payment of the draft, 'appropriation* is not com¬ 
plete until payment of the draft: AIR 1927 Lah 
391, Rel. on. [P 567 C 2] 

^ (c) Contract—C. I. F.—Property in goods 
does not pass to buyer by mere acceptance of 
draft—Property cannot be re*8old unless it 
has passed to buyer. 

Under 0. I. F. contract the property in goods 
does not pass to the buyer by mere acceptance of 
the draft but only after payment of the draft. 
There is no right of 're-sale* under the law unless 
the property has passed to the buyer: AIR 1927 
Lah 269\ AIR 1926 Lah 94\ A I R 1931 Lah 
260 and 24 Cal 124, Rel. on. [P 667 0 2] 

Shamsher Bahadur — for Petitioner. 

B. C. Soni for Opposite Parties. 

Order. —The plaintiffs sued in this case 
for recovery of Es. 340 on account of 
short-fall in the price of two cases of 
tweeds which the defendant had indented 
for, but which they had to re-sell owing 
to defendant’s failure to accept them. The 
contract was admittedly of the type known 
as ‘C. I. F'. The defendant’s contention 
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••^as that the goods were not of the type 
contracted for, that although he accepted 
the plaintiffs’ draft for the price of the 
goods, he did so under coercion and that 
as ho failed to pay the draft the plaintiffs 
were not entitled according to law to 
re-sell the goods and sue for the shortfall 
as the property in the goods had not 
passed to the defendant. Several other 
•points were raised in defence, but these 
appear to be concluded by findings of fact. 
The main point for decision therefore is 
whether in the circumstances stated above 
the property in the goods had passed to 
the defendant and the plaintiffs were 
entitled to re-sell the goods and sue for the 
short-fall in price. 

The nature and incidents of a C. 1. F. 
contract are described in two rulings of 
this Court reported in 4 Lah 215^ at 
p. 219, and A I R 1927 Lah 391.^ It 
would appear therefrom that a contract of 
this kind by a seller is performed by ten. 
dering to the buyer documents, enabling 
■him to obtain delivery of the goods. If 
'the contract for sale provides for payment 
jbeing made by a draft upon the buyer as 
jn this case, the buyer is bound to accept 
the draft upon tender of the documents. 
The delivery he is entitled to against pay¬ 
ment is not of the goods contracted for 
but of their symbol represented by the 
bill of lading and other documents. Upon 
payment he can upon arrival of the ship 
demand the goods themselves and should 
these be not forthcoming or when forth, 
coming not be of the nature contracted 
for, all his remedies at law are open to 
him. If therefore a buyer fails to pay the 
draft and take delivery, he is clearly 
guilty of a breach of the contract. 

It was held in A I E 1927 Lah 391^ 
that the property in the goods passes to 
the buyer on payment of the draft. In that 
case also the draft had been accepted, but 
it was never paid. It was held that mere 
acceptance of the draft without payment 
was not sufficient to pass title to the 
buyer. It was urged on behalf of the res¬ 
pondents that the goods had been ‘appro- 
■priated’ and there had been part-delivery 
and hence the title had passed to the 
buyer. But there seems to be no force in 
■ithe contention. As pointed out in A I R 

1. Bubby Hurry <Ss Oo. v. Hertz & Go., AIR 

1923 Lab 641=73 I 0 421=4 Lah 216. 

Balkishan Baaheshar Nath v. Eazal Ellahi, 

AIR 1927 Lah 391=102 I 0 807=28 P L R 

344=6 Lah 173. 


1927 Lah 391,^ when the documents are 
to be delivered on payment of the draft,' 
‘appropriation’ is not complete until pay.j 
ment of the draft. As regards part-deli-' 
very, it appears that three, other oases 
had been accepted by the defendant. They 
were part of the same contract, but had 
been sent separately. In these circum¬ 
stances, part-delivery does not appear to 
be tantamount to delivery of the whole: 
cf. Ulus. 5 to S. 31, Sale of Goods Act. 

In view of the propositions of law laid 
down in connexion with G. I. F. contracts 
in A I R 1927 Lah 391,^ the contention of 
the learned counsel for the petitioner that 
the property in the goods had not passed 
to the petitioner on the mere acceptance 
of the draft appears to me to be correct. 
The documents were to be delivered on 
payment of the draft and if the draft 
had been paid and the documents deli- 
vered, the position would have been dif- 
ferent. The learned Judge of the trial 
Court has relied upon AIR 1930 Lah 
640,® but that was a case of a different 
type, wherein the claim was based on the 
bills of exchange and not on any short- 
fall on re-sale. There seems to be ample 
authority in support of the petitioner’s 
counsel’s contention that there is no right 
of re-sale’ under the law unless the pro¬ 
perty has passed to the buyer: see e. g., 

A I R 1927 Lah 269,* A I R 1926 Lah 94,® 
A I R 1931 Lah 260® and 24 Cal 124.’^ 
These rulings have reference to S. 107, 
Contract Act; but the position under S. 46, 
Sale of Goods Act, also does not appear to 
be different. I therefore hold that the 
plaintiffs were not entitled to sue for the 
short-fall on re-sale. They were however 
(as is conceded by their learned counsel) 
clearly entitled to damages oo account of 
the breach of contract, which has been 
established by the findings of the Court 
below. The only difference will be that 
damages will have to be assessed on the 
basis of the difference between the con¬ 
tract price and the market price of the 

3. Gopal Chand Sham Lai v. Jacob Behrens & 
Sons, AIR 1930 Lah 640=123 I C 118=31 
P L R 77. 

4. Sundar Singh-Jit Singh v. Gulab Singh-Kal- 
yanflingh, AIR 1927 Lah 269=100 I 0 795. 

6. Balia Mal-Rakhamal v. Budhumal-Prabh 
Dial, AIR 1926 Lah 94=8910 409. 

6. Kahn and Kahn of Delhi v, Premsukh Das- 
Rup Narain, AIR 1931 Lah 260=134 I 0 
1110 . 

7. Yule & Co. V. Mahomed Hossain, (1897) 24 
Oal 124=1 0 W N 71. 
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goods on the date on ■which the breach 
took place: 24Cal 124.' However as there 
is no evidence on this point on the record, 
the case must be remanded. I accept the 
petition and remand the case for re-decision 
in the light of the above remarks. Costs 
to follow final decision. Parties to appear 
before the trial Court on 26th February 
1937. 

S.C./d.s. Case remanded. 

A. I. R. 1937 Lahore 568 
Bhide, J. 

Sher Singh and another —Insolvents — 
Petitioners. 

V. 

Firm Bishan LaLSuraj Bhan and 
others, Creditors and Special Official 
Receiver — Opposite Parties. 

Civil Eevn. Petn. No. 897 of 1936, 
Decided on 3rd May 1937, from order of 
Dist. Judge, Hissar, D/. 29th July 1936. 

Provincial Insolvency Act (1920), S. 75— 
Right of appeal regulated by S. 75 cannot be 
governed by provisions of O. 47, R, 7, Civil 
P. C. 

The provisions of the Olvil Procedure Code are 
made applicable to insolvency proceedings by S. 6, 
Provincial Insolvency Act, but those provisions 
are subject to the provisions of the Insolvency 
Act. Consequently when the right of appeal is 
expressly regulated by 8.76, Provincial Insol¬ 
vency Act, it should not be taken to be governed 
by the provisions of 0. 47, R. 7, Civil P. C. 

[P 669 C 2] 

M. C. Mahajan and Vishnu Datta — 
for Petitioners. 

B. L. AnandlL Soni and Nazir 
Ahmed (Special Official Receiver )— 
for Opposite Parties. 

Order. — Second Appeals Nos. 64, 65 
and 66 of 1936 are connected and will be 
disposed of together. These appeals arise 
out of insolvency proceedings in which 
two persons named Sher Singh and Ragh. 
bir Singh were adjudged insolvents at first 
but the adjudication was set aside on 
review. An appeal was presented to the 
District Judge and he held that the order 
granting review was unjustifiable and 
remanded the case with the direction that 
the order of adjudication should stand and 
the case should proceed from the stage 
when the order of adjudication was 
passed. 

It may be stated at the outset that it 
was admitted by the learned counsel for 
the appellants that no second appeals 
were competent inasmuch as the orders 
challenged did not fall within the scope of 
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S. 4, Provincial Insolvency Act, He, how¬ 
ever, requested that the appeals may 
be treated as petitions for revision ani 
they have been accordingly treated as such. 

The material facts for the purpose of these- 
petitions for revision may be briefly sta¬ 
ted as follows I 

A firm named Bishan Lal.Suraj Bham 
applied for Sher Singh and Raghbir Singh 
being declared insolvents on the ground 
that they had committed certain acts of' 
insolvency. Raghbir Singh and Sher 
Singh resisted the claim denying the- 
alleged acta of insolvency but while the- 
inquiry was proceeding they came to a 
compromise with a large number of their 
creditors and presented an application, 
stating that they may be adjudged insol¬ 
vents and the composition deed embody, 
ing the terms of the compromise be given- 
effect to. One of the creditors was oppos¬ 
ing the adjudication, but later on be- 
absented himself and did not pursue the- 
objection. The Court, therefore, stopped 
further inquiry and adjudged Sher Singh 
and Raghbir Singh insolvents on 22nd' 
July 1935. Some of the creditors, how¬ 
ever, resiled from the compromise and- 
thereupon the insolvents applied for a 
review of the order of adjudication stating 
that they had agreed to being adjudged 
insolvents only on the assumption that- 
the creditors would not raise any objec¬ 
tion to the composition deed. As, how¬ 
ever, the creditors had resiled from the- 
arrangement stated in the composition, 
deed they prayed for the order of adjudi¬ 
cation being set aside. The learned Judge 
of the insolvency Court held that the 
order of adjudication was illegal on the' 
face of the record inasmuch as the Court- 
had not come to any definite finding as to- 
whether Sher Singh and Raghbir Singh 
had committed any act of insolvency,. 
He also found that Sher Singh and Ragh¬ 
bir Singh had been induced to agree to 
their adjudication by the creditors by 
fraud and misrepresentation. The order 
for review as prayed for was accordingly 
granted, the adjudication order was set 
aside and the parties were directed to pro¬ 
ceed with the evidence. 

From this decision an appeal was pre¬ 
ferred to the District Judge. A prelimi¬ 
nary objection was raised before the Dis¬ 
trict Judge that no appeal was competent 
from an order granting a review as there* 
were no grounds for such appeal falling, 
within the scope of R. 7, 0, 47, Civil P. 
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The order challenged in appeal purported 
to have bean passed under 0. 47, Civil 
P. C., as well as under S. 151, Civil P. C. 
The learned District Judge was, however, 
of opinion that the order was virtually one 
of annulment of adjudication and fell pro¬ 
perly within the scope of S. 35, Provin¬ 
cial Insolvency Act, and that an appeal 
was competent from such an order. On 
merits he was of opinion that there was 
no justification for annulling the adjudica¬ 
tion and that the creditors who had been 
parties to the composition deed were 
prima facie bound by it and could not 
resile from the same without proving that 
they had agreed to the composition deed 
under some fraud or misrepresentation. 
He, therefore, set aside the order of the 
Insolvency Judge and restoring the adjudi. 
cation order remanded the case for being 
proceeded with from the stage when the 
order of adjudication had been passed. 

It may be stated here that there were 
three appeals filed in this Court because 
there were three petitions by creditors for 
adjudication of Sher Singh and Raghbir 
Singh as insolvents. One of the petitions 
was by a firm named Bishan Lal.Suraj 
Bhan referred to already, while the other 
two petitions were filed by two other cre¬ 
ditors named Brij Lai and Chandar Sain, 
during the pendency of the proceedings 
taken on the petition of Bishan Lal.Suraj 
Bhan, These petitions were presented 
after Sher Singh and Raghbir Singh had 
expressed their willingness to be adjudged 
insolvents on 7th April 1934 and were 
based on the composition deed itself as 
amounting to an act of insolvency within 
the meaning of S. 6, Cl. (l), Provincial 
Insolvency Act. The three petitions were 
consolidated by thg learned Insolvency 
Judge and the same order of adjudication 
was passed in them. On 22nd July 1935, 
when application for review of that order 
was made by the insolvents, Sher Singh 
and Raghbir Singh, the learned Insolvency 
Judge similarly passed only one order set- 
ting aside the adjudication. Two main 
points have been raised before me, viz,, 
(1) that the learned District Judge had no 
power to_ entertain the appeal as the order 
from which the appeal was preferred was 
passed under 0. 47, R. 1, and S. 151, Civil 
P. C., and (2) that there were no grounds 
for interference with the order of the 
learned Insolvency Judge on merits. 

As regards the first point there is no 
doubt that the order of adjudication by 


the Insolvency Judge was expressly passed 
under 0.47. R. 1, and 8. 151, Civil 
P. C. There was a separate issue whether 
the adjudication should be annulled under 
S. 35, The learned Judge, however, was 
of opinion that S. 35 was not applicable. 
The contention of the learned counsel for 
the petitioners is that no appeal lay to the 
District Judge because there were no 
grounds for any such appeal falling within 
the purview of 0. 47, E. 7, Civil P. C., 
and, secondly, an order under S. 151, 
Civil P. C., is not appealable at all. The 
appeals under the Provincial Insolvency 
Act however are governed by the provi¬ 
sions of S. 75 of that Act and it would 
appear therefrom that any order of a 
Subordinate Judge exercising insolvency 
jurisdiction is open to appeal. The pro. 

visions of the Civil Procedure Code are 
made applicable to insolvency proceedings 
by S. 5, Provincial Insolvency Act; but 
those provisions are subject to the provi¬ 
sions of the Insolvency Act. Consequently! 
when the right of appeal is expressly 
regulated by S. 75, Provincial Insolvency 

Act, I do not see why it should be taken 

to be governed by the provisions of 0. 47, 
R. 7. Civil P. C. I am therefore of opinion, 
that the learned District Judge was com¬ 
petent to entertain the appeal. Even if 
there were any doubt on the point, the 
whole case is before mo on the revision side 
and it is therefore open to me to consider 
whether the learned Insolvency Judge 
had or had not jurisdiction to pass the 
order in question on a review. 

The order of the Insolvency Judge 
setting aside the adjudication was based 
mainly on the ground that there were- 
apparent errors on the face of the record. 
In the first place it seems clear that no 
order of adjudication could be passed by 
consent of the parties. Under the old' 
Insolvency Act of 1907 a composition deed 
could be presented to the Court even before 
adjudication but, according to the provi¬ 
sions of S. 38, Provincial Insolvency Act 
of 1920 a composition can be submitted 
to the Court only after an order of adjudi¬ 
cation is passed. It seems therefore clear 
that the learned Insolvency Judge had no 
jurisdiction to entertain the composition 
arrangement submitted to him. ThO' 
learned Judge has no doubt remarked in 
his order that there was sufficient mate¬ 
rial on the record to show that acts of 
insolvency had been committed, but he 
had not yet recorded the evidence of the 
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insolvents, Sher Singh and Raghbir Singh, 
and had not and oould not arrive at any 
definite finding as to the acts of insoU 
venoy. The learned counsel for the res¬ 
pondents urged that Raghbir Singh had 
in one of his statements admitted that 
his property had been attached and sold 
in execution of a decree, but none of the 
petitions was founded on this act of insol¬ 
vency ; nor is there any material on the 
record to show when the act of insolvency 
was committed. This act of insolvency could 
not serve as a foundation for any of the 
petitions unless it was committed within 
three months before the institution of 
the petitions. 

It was further contended on behalf of 
the respondents that in any case two of 
the petitions were based on the composi¬ 
tion deed itself as an act of insolvency 
and as they were instituted within three 
months after the date on which the com¬ 
position deed was executed the adjudi¬ 
cation was justified. The order of 
adjudication was however not based on 
this ground at all. The learned Insolvency 
Judge, in reviewing the order of adjudica¬ 
tion, has referred to this fact and pointed 
out that the insolvents had not been 
given any opportunity to show that the 
said composition deed did not constitute 
an act of insolvency or that the creditors, 
who had presented those petitions had no 
right to do so for any other reason. The 
learned District Judge has held that the 
adjudication order was justified in view 
of the composition deed and that it was 
for the creditors who were parties to that 
deed to show that the deed was not bind¬ 
ing on them. But he seems to have 
overlooked the fact that no order of adju¬ 
dication could be passed merely on the 
basis of the composition deed without 
arriving at a finding as to whether the 
alleged acts of insolvency in the petition 
had been committed. In my opinion the 
order passed by the learned Insolvency 
Judge on review was just and equitable. 
There is prima facie evidence to show 
that the insolvents were induced by some 
of the creditors to express their willing¬ 
ness to be adjudged insolvents in the hope 
that the property would be entrusted to 
trustees of their choice and would not be 
•handed over to a Court Receiver. When 
the insolvents found that several of the 
creditors resiled from the composition 
deed they naturally applied for a review 
of the adjudication order. For reasons 


given above I accept the petition for 
revision and setting aside the order of the 
learned District Judge restore the order 
of the Insolvency Judge dated 2nd June 
1936 passed on review. The proceedings 
will now continue from before the stage 
when the first order of adjudication was 
passed on 22nd July 1936 and . after 
recording the evidence of the parties the 
question of adjudication will bo decided 
afresh on merits. Costs will follow final 
decision. 

It has been brought to my notice that 
the petitions for insolvency which have 
given rise to S. A. 0. 64, B. A 0. 65 and 
S. A. 0. 66 of 1936 (which have been 
treated as petitions for revision) have 
been transferred to this Court after adjudi¬ 
cation. This was apparently done in 
view of the large property involved. As 
the adjudication has been set aside it 
seems desirable that the case should go 
back to the Insolvency Judge, Hissar, for 
determination of the question of adjudica¬ 
tion and I accordingly re-transfer it to him. 
The Special Official Receiver of the High 
Court who is now in charge of the pro¬ 
perty shall remain an interim receiver 
till the question of adjudication is decided. 
If adjudication is granted it will bo open 
to the Insolvency Judge to appoint a fresh 
receiver; but before appointing another 
receiver, he should refer the matter to 
this Court for orders as to whether the 
case is to be re-transferred to this Court. 

P.R./d.s, Petition accepted. 
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Rahim Ullah Khap — Defendant — 

Appellant. 

V. 

Chuni Lah Plaintiff and otherst 

Defendants —Respondents. 

Second Appeal No. 1026 of 1936, 
Decided on 9th January 1937. 

Principal and Agent—Principal benefiting 
by money received through unauthorized act 
of agent—He ia liable jointly and severally 
with agent to restore it. 

Where, by any wrongful or unauthorized aot of 
an agent the money or property of a third person 
comes to the hands of the prlnoipal, or is applied 
for his benefit, the principal is liable jointly and 
severally with the agent to restore the amount or 
value of such money or property: Case lata ref. 

[P 671 0 a] 

Barkat Ali — for Appellant. 

Badri Das — for Rrapondent (Plaintiff)* 
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Eahim UliiAh Khan 

Judgment. —This was a suit for recovery 
of Es. 2,370 againeti three peraoDS named 
Eaja Eahim Ullah Khan, Ayub Khan and 
Feroze Khan, (defendants 1 to 3), the 
latter two being the son and grandson of 
Eahim Ullah Khan. It was alleged by 
the plaintiff that defendant 1 had opened 
an account with him by borrowing 
Es. 50 and had authorized him to make 
advances to defendants 2 and 3 in the 
same account when the defendants needed 
money. It was also alleged that defen¬ 
dants 2 and 3 were agents of defendant 1. 
The trial Court decreed the suit against 
defendants 2 and 3 only holding that it 
has not been proved that defendant 1 had 
opened an account with plaintiff by 
borrowing Es. 50 and authorized him to 
make advances to defendants 2 and 3. 
The learned District Judge accepted the 
latter finding of fact but held that defen. 
dant 1 was also liable-as he had enjoyed 
the benefit of the money borrowed by 
defendants 2 and 3, on the principle laid 
down in S. 70, Contract Act. He accord¬ 
ingly passed a decree against defendant 1 
also. From this decision defendant 1 has 
preferred a second appeal and the sole 
point for decision is whether he had been 
rightly held liable. 

The two rulings on which the learned 
District Judge has relied viz., A I E 1934 
All 390^ and A I E 1925 Nag 33^ do not 
appear to be helpful. In the former, S. 70, 
Contract Act, has been applied without 
any discussion of its precise scope. In the 
latter the money was found to have been 
borrowed for the legal necessity of a minor 
and binding on his estate. The learned 
counsel for the appellant has cited 2 I A 
131® and A I E 1931 Mad 51* and urged 
that the mere fact that the appellant had 
benefited by the payments made to defen¬ 
dants 2 and 3 would not create any legal 
obligation on his part to pay the money 
unless he had the option of accepting or 
refusing to accept the benefit thereof and 
chose to accept it. He relied further on 
(1901) A G 24 0® in which it was held that 

1. Shahzadi v. Beni Prasad, AIR 1934 All 390 
=15410 405. 

2. Lachmiram v. Pahladsingh, AIR 1926 Nag 
33=84 I 0 580. 

3. Ramtuhul Singh v. Biseswar Lai Sahoo 
(1875) 2 I A 131=23 W E 305=3 Sat 477 
(P 0). 

4. Bampath Ayyangar v. Rajah of Venkataoiri 
AIR 1931 Mad 61=129 I C 828. 

5. Keighley Maxsted Co. v. Durant, (1901) A 0 
240=70 L J K B 862=84 L T 777=17 
TLR527. 
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contract made by a person intending to 
act on behalf of another but not disclosing 
any such intention cannot be ratified sub. 
sequently by the other person so as to 
make it binding on him. The learned 
counsel for the respondent on the other 
hand contended that defendants 2 and 3 
were acting as agents of defendant 1 and 
although he is found to have not given 
any authority to them to raise loans from 
the plaintiff, defendant 1 is still liable 
jointly with defendants 2 and 3 for such 
money as was applied for his benefit. In 
support of this proposition he relied on 
Art. 103 in Bowstead on Agency, A I E 
1931 Lah 457.® A I E 1933 Lah 14." 
11 Lah 375® and other authorities to the 
same effect. In my opinion, the conten¬ 
tion of the learned counsel for the respon. 
dent is sound. There is no doubt that 
defendants 2 and 3 were managing the 
land of defendant 1 as his agents. The 
entries in the plaintiff's account show that 
the money was borrowed for payment of 
land revenue and other purposes connected 
with this land. It may therefore be 
reasonably held in the circumstances that 
the money was borrowed by defendants 2 
and 3 as agents of defendant 1 and for his 
benefit though they may have done so 
without proper authority to raise the 
loans. The learned District Judge has 
found that the money was used for the 
benefit of defendant 1. Art. 103 in Bow. 
stead on Agency runs as follows : 

Where, by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes to the hands of the principal, or is applied 
for his benefit, the principal is liable jointly and 
severally with the agent to restore the amount or 
value of such money or property. 

In view of the law as stated in this 
article and the other authorities cited by 
the learned counsel for the respondent, 
defendant 1 was I think rightly liable. 
(1901) A C 240® cited by the learned 
counsel for the appellant would also 
appear to support this view. 2 I A 131® 
on which stress was laid by the learned 
counsel for the appellant is clearly dis. 
tinguishable as it was not a case of money 

6. Bhandari Brothers v. Municipal Committee 
Amritsar, AIR 1931 Lah 467=134 I C 1028 
=32 P L R 546. 

7. Ramohand Lotia & Sons v. Muncipal Com¬ 
mittee, Lahore, AIR 1933 Lah 14=145 I C 
687. 

8. Secy, of State v, G, T. Sarin & Co., AIR 

1930 Lah 364=120 I 0 615=11 Lah 375 
=31 P L R 766. 
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being advanced fco an agent. I dismiss 
the appeal ^ith costs. 

S.c./d.S. Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Oma Parshad — Plaintiff— Appellant. 

V. 

Secretary of State — Defendant — 

Respondent. 

Second Appeal No. 493 of 1936, Decided 
on 21st December 1936, from decree of 
Dist. Judge, Karnal, D/- 1st February 
1936. 

(a) Act of State-Secretary of State taking 
properly by act of Sovereignty — No suit lies 
against him — If possession is taken under 
colour of legal title then his act will be with¬ 
in jurisdiction of Courts — Stolen property 
recovered from accused’s person lost while in 
custody of police — Suit by owner for re¬ 
covery thereof — Liability of Secretary of 
State having arisen under Criminal Proce¬ 
dure Code, i. e., under Municipal Law of 
land, defence of act of State held could not 
be invoked. 

The act of State is an act which the King exe¬ 
cutes in the exerciee of his absolute and extra¬ 
ordinary power. [P 673 C 2] 

If the Secretary of State takes the property in 
suit by an act of Sovereignty, then no suit will lie: 
but if, on the other hand, he takes it under the 
colour of legal title, then his act will be within 
the jurisdiction of the Courts. [P 574 0 1] 

Certain stolen property recovered from the 
accused was lost while it was in the custody of 
the police. The owner of the property, therefore, 
filed a suit against the Secretary of State for India 
for recovery of the property. It was contended 
on behalf of the Secretary of State that as the 
property came into his possession in the exercise 
of a Sovereign right and thus an act of State, no 
suit lay against him : 

Held : that as the stolen property was recovered 
from the offenders under the provisions of the Cri¬ 
minal Procedure Code and disposed of also under 
the provisions of the same Code, there was no 
occasion for the exercise of any absolute power of 
the Sovereign in this matter and whatever was 
done, was done under the Municipal law of the 
land. The liability of the Secretary of State 
having thus arisen under the Municipal law of 
the land, the defence that the act was an act of 
State, could not be invoked : A I R 1928 All 276, 
DistiJig. [p 674 0 1] 

(b) Master and Servant—‘Offence by servant 

—Master is not liable for unlawful and un¬ 
authorized acts of his servants — Liability of 
Secretary of State for acts of his servant is 
same as in case of master and servant. 

The master is not liable where his servant does 
an unlawful act which the master did not 
authorize. Where the servant does an act which 
is not done in the course of his employment nor 
is it done within the scope of his authority, the 


master is not responsible for the oonsequenoes of 
his acts. [p 670 Q 1 ] 

The Secretary of State is not altogether immun^ 
from liability on account of his servant’s acta but 
can be held liable in those circumstances in 
which a private employer can be rendered liable 

CP 676 0 2] 

Stolen property recovered from the accused’s 
person was kept in the custody of a person in 
charge of the Malkhana. The person in charge 
absconded with the property : 

Held : the Secretary of State could not be held 
responsible for his acts : 5 S L R 82 ; Cheshire v. 
Bailey, (2905) 1 K B 237 and British Mutual 
Banking Co. Lid..v, Churnwood Forest Rv.Co. 
(1557) 18 Q B D 714, Rel, on 9 C W N 496 [ 
Disting. [P 575 q 2 ] 

(c) Trusts Act {1882), S. 94 — Applicability 
—Stolen property recovered from accused 
person kept in custody of person in charge of 
Malkhana—Servant absconding with property 
—Suit by owner of property against Secretary 
of State for recovery of same —No implied 
trust held created between owner and Secre¬ 
tary of State under S. 94 —Secretary of State, 
held, not liable for felonious act of his servant 
even if relationship of trustee was created, 
in absence of proof of negligence on his part, 

A trustee who, without being guilty of negli¬ 
gence, gives to his servant the custody of his trust 
property, is not liable for loss occasioned to the 
trust estate by the felonious acts of the servant. 

[P 676 0 1, 2] 

Certain stolen property recovered from the ac¬ 
cused person was kept with the person in charge 
of Malkhana who absconded with the property : 

Held : that 8 . 94, Trusts Act, did not apply and 
no implied trust was created between the owner 
and the Secretary of State for India. [P 876 0 1] 

Held also : that even if such trust was held to 
bo established between them, the Secretary of 
State was not responsible as there was no negli¬ 
gence on his part: Jobson v. Palmer, (2892) 1 
Ch 71, Rel. on. [P 576 C 1] 

(d) Contract Act (1872), Ss. 148, 151 and 152. 
—Applicability — Stolen property recovered 
from accused person under Criminal Pro¬ 
cedure Code and kept with person in charge 
of Malkhana—Such person embezzling such 
property — Relationship of bailor and bailee 
held, could not exist between owner and 
Secretary of State—Secretary of State, held, 
not liable. 

The servants of the Secretary of State in exer¬ 
cise of the rights vested in them under the provi¬ 
sions of the Criminal Procedure Code came into 
possession of the plaintiS’s property which they 
had recovered from the thieves. The property was 
then handed over to the person in charge of the 
Malkhana for safe custody but he absconded with 
the property. Thereupon the owner of the pro¬ 
perty sued the Secretary of State for recovery of 
the property or the value thereof : 

Held : that though the property was bound to 
be returned to the owner on the direction of the 
Magistrate in that behalf no relationship of bailor 
and bailee could come into existence between the 
plaintifi and the Secretary of State. Even if 
there was a quasi*bailment, the Secretary of State 
oonld not be liable for the tort committed by his- 
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Servant in embezzling the property inaamuch as 
it was not proved that the Secretary of State failed 
to take oare of the property as required by 6. 151, 
Contract Act : 90 P B i900, Bel, on. [P 576 0 2 : 

P 577 0 1] 

Achhru Ram — for Appellant. 

Diwan Rayn Lai and R. C. Soni — for 

Bespondent. 

Din Mohammad, J.—This appeal ori. 
ginally came on for hearing before Jai Lai, 
J., but he referred it to a Division Bench 
in view of the importance of the question 
involved therein. The facts giving rise to 
this appeal are these ; On the night bet¬ 
ween 3rd and 4th July 1929, the house of 
Lala Oma Parshad, a retired Subordinate 
Judge, was broken into and a considerable 
amount of property stolen. On investiga- 
tion, the culprits were arrested and a part 
of the stolen property was recovered from 
them. Their trial resulted in conviction 
on 25th November 1929, and their appeal 
from that order was also dismissed on 
11th December. At the conclusion of the 
trial, the Magistrate ordered that the 
stolen property recovered from the offen¬ 
ders be delivered to the complainant. 
Afterwards, a case under S. 411,1. P. C., 
■was started against the father of one of 
the convicts and the stolen property was 
then detained in connexion with that case. 
Throughout the trial of these cases the 
stolen property remained in the custody of 
the police. On 10th May 1932, Lala Oma 
Parshad was informed by the District 
Magistrate that his property had been lost. 
-On 7th July 1934, Lala Oma Prashad 
brought the suit out of which this appeal 
has arisen against the Secretary of State 
■for India in Council for recovery of the 
iproperty mentioned above or, in the alter¬ 
native, of its price which was assessed at 
Bs. 1,500. 

The defendant resisted the claim on 
■various grounds. It was contended, among 
■other things, that the stolen property was 
■not lying in trust with the police, that the 
Secretary of State was not liable to return 
the property or refund its price both at 
'law and in equity, that the plaintiff had 
no cause of action against the defendant 
and that the suit was time-barred. Issues 
arising from the pleadings of the -parties 
were duly , framed. It transpired at the 
trial that one Humayun Akhtar, who was 
in charge of theMalkhana where the pro¬ 
perty had been deposited foi; safe custody, 
'had absconded with it. The'Subordinate 
Judge came to the conclusion that the 
^Secretary of State for India in Council 


was liable to make good the loss caused 
by a servant of his and that the plaintiff 
was entitled to receive Es. 1,200 on that 
account. From this order an appeal was 
preferred by the Secretary of State to the 
District Judge who came to the conclusion 
that the plaintiff bad disclosed no cause of 
action against the Secretary of State. In 
the course of arguments before us a ques¬ 
tion was raised that the act by which the 
Secretary of State came into possession of 
tbe property being in the exercise of a 
Sovereign right and thus an act of State, 
no suit lay against him. We have how¬ 
ever no hesitation in repelling this con¬ 
tention. An act of State is described as 

an act of high power standing outside of and 
above not only the ordinary judicial but also the 
executive regime. 

It should be 

an act of a higher nature referring to the King’s 
supreme and imperial power of sovereignty which 
ought not to be disputed and handled in vulgar 
argument, 

or, in other words, an act which the King 
executes in the exercise of his absolute and 
extraordinary power. Bacon, J. defined it 
as follows ; 

I call matter of State not merely the parts of 
sovereignty, but whatever introduceth any great 
alteration or dangerous precedent, or concerneth 
manifestly any great portion of people : Moore’s 
Act of State in English law, pp. 6 to 14. 

In 7 MI A 476,^ where the defence con¬ 
tended that the ordinary Courts had no 
jurisdiction on account of the act com¬ 
plained of being an act of State, at p. 531 
it was observed as follows : 

The next question is, what is the real chara* 
cter of the act done in this oase ? Was it a 
seizure by arbitrary power on behalf of the Grown 
of Great Britain, of tbe dominions and property 
of a neighbouring State, an act not affecting to 
justify itself on grounds of Municipal law ? or 
was it, in whole or in part, a possession taken by 
the Grown under colour of legal title of the pro¬ 
perty of the late Raja in trust for those who, by 
law might be entitled to it on the death of the 
last possessor ? If it were the latter, the defence 
set up, of course, has no foundation. 

This passage was quoted with approval 
in 12 Bang L B 120^ at p, 149. Tha 
principle enunciated in these two judg¬ 
ments is that if the possession is taken 
under colour of a legal title, the defence of 
■the act of possession being an act of State 
is not available. In A I R 1926 Pat 321,® 

1. Secy, of State v. Kamachee Boye Sababa, 
(1857-59) 7 M I A 476 (P G). 

2. Forester v. Secy, of State, (1874) 12 Bang L R 

120=1 A Sup Vol 10=1 P R 1872=18 W R 
849=3 Sat 1 (P G). 

3. Khursaidi Begum v. Secy, of State, AIR 1926 
Pat 321=94 IG 433=5 Pat 639=7 PLT 679. 



574 Lahore Oma Parshad v. Secy, op State (Din Mohammad, J.) 


the two cases referred to above as well 
as some other oases relating to the ques- 
tion at issue were reviewed by a Division 
Bench of the Patna High Court and the 
conclusion deducible from them was stated 
as follows ; 

These decisions make it clear that if the Secre* 
tary of State took the property in suit by an act 
of Sovereignty, then no suit will lie ; but if, on 
the other hand, he took it under the colour of a 
legal title, then his act will be within the juris* 
diction of the Courts. 

The liability incurred in this case 
clearly arose under the provisions of the 
Criminal Procedure Code and we are of 
opinion that if a liability is incurred under 
the Municipal law of the land, the defence 
that the act is an act of State, cannot be 
invoked. S. 154, Criminal P. C., provides 
for information in cognizable cases, and 
S. 156 empowers a police officer to whom 
such offence is reported to investigate the 
case. S. 165 authorizes search of the 
offenders for recovery of any property 
which a police officer considers necessary 
for the purposes of investigation. Under 
S. 173 the Local Government requires an 
investigating officer to forward to a Magis¬ 
trate any stolen property recovered from 
the offenders. Under S. 516.A the Court 
is empowered to make such order as it 
thinks fit for the proper custody of any 
property regarding which any offence ap¬ 
pears to have been committed, and under 
S. 517 a criminal Court is empowered on 
the conclusion of an inquiry or trial to 
make such order as it thinks fit for the 
disposal (by delivery to any person claim¬ 
ing to be entitled to possession thereof) of 
any property produced before it or in its 
custody, or regarding which any offence 
appears to have been committed. It would 
thus appear that the stolen property is 
recovered from the offenders under the 
provisions of the Criminal Procedure Code 
and disposed of also under the provisions 
of the same Code. There is therefore no 
occasion for the exercise of any absolute 
power of the Sovereign in this matter and 
whatever is done is done under the Muni, 
oipal law of the land. Moreover, as laid 
down in A I B 1934 Bom 277* : 

An act of State is a term whioh is not appli¬ 
cable to an action of the Sovereign towards its 
own subjects In its territory in time of peace. 
The expression is usually applied to an action of 
the Sovereign towards foreign subjeots, whether it 
be in time of war or in time of peace. There can 

4. Municipal Oorporation Bombay v. Secy, of 
State, AIR 1934 Bom 977=152 1 0 947= 
58 Bom 660=86 Bom L B 568. 


i9ai 

be an act of State as between the Sovereign and 
its own subject in time of war. It would how¬ 
ever be a misnomer to call the administrative 
acts of a Sovereign against its own subjects in time 
of peace as acts of State and to olaim immunity 
in respect of them, although they may amount to 
a contract in the ordinary sense between the 
Sovereign and his subjeots. 

The Government Advocate relied on 44 
All 573,® where the plaintiff alleged that 
he being in lawful possession as a pawnee 
of certain ornaments had made over the 
same to the Court Inspector of Faizabad 
as they were required to be produced in a 
criminal case. Subsequently however the 
ornaments instead of being returned to 
him were made over by the Court of the 
Pargana Officer at Faizabad to the original 
owner. The Court of the Assistant Ses¬ 
sions Judge, whioh was the proper Court 
to pass orders regarding the disposal of 
property, passed an order directing the 
original owner to replace the ornaments 
in the possession of the Court, but the 
original owner became insolvent and the 
property could not be realized from him. 
Thereupon, the plaintiff sued the Secretary 
of State for India in Council for damages. 

It was held by a Division Bench of the 
Allahabad High Court that the plaint dis¬ 
closed no cause of action against the Secre¬ 
tary of State, as it was nowhere alleged 
that any of those officers was acting as 
a servant or an agent of the Secretary of 
State or how the Secretary of State was 
liable for damage suffered through the act 
of any one of them. It would be obvious, 
therefore, that this judgment does not 
help the defendant as it proceeds on diff. 
erent facts. We, accordingly hold that 
the oontention raised cannot prevail. 

This, however, does not conclude the 
matter. It still remains to oonsider whe¬ 
ther the Secretary of State for India ia 
Council is liable in the circumstances of 
the present oase for the embezzlement 
committed by Humayun Akhtar. Tha 
Government Advocate has referred us la 
this connexion to 143 P B 1919^ decided 
by a Division Bench of the Punjab Chief 
Court, and contended that the Secretary 
of State for India in Council cannot ha 
held liable for the tortious acts of hia 
servants. The authority relied upon, how. 

5. Fanohaeti Akhara Maha Kirbani v« Secy, of* 

State, AIR 1922 AU 276=67 10 70=44 All 
678=20 A L J 420. 

6. James Bymonds Evans v, 8eoy. of State, 

AIR 1920 Lah 362=64 I 0 960=148 P & 
1919=77 P L R 1920. 
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ever, does not lay down any proposition in 
such general terms. After holding thattbe 
suit did not lie on another ground, whioh 
we need not discuss here, the learned 
Judges without any discussion remarked 
as follows: 

Apart from this objection the suit must also 
fail on the ground that the Secretary of State 
cannot be held civilly liable for tortious acts 
committed by police officers in the performance of 
duties imposed upon them by the Legislature. 

They further added : 

It is unnecessary for us upon the view that we 
take to discuss the more general question regard¬ 
ing the civil liability of the Secretary of State for 
wrongs committed by the servants and agents of 
Government. 

It is clear, therefore, that the question 
now before us was left open. This judg¬ 
ment was based among others on 9 C W N 
495,^ whioh said that: 

In cases of torts committed by Government offi¬ 
cials, the person to be sued is the person who has 
actually done the alleged wrongful act, 

and that: 

Where the act complained of was done by a 
Government official occupying such a position 
that for all practical purposes the Government 
had no control over him and the Government did 
not cause or authorize or adopt such act and 
gained no profit from it, the Government could 
not be made liable for it. 

That judgment too does not afford much 
help in the decision of the present case as 
its facts were quite different. In 11 I C 
58® the Judicial Commissioners of Bind 
held that: 

The Secretary of State for India in Council can 
be made liable for the torts of Government ser¬ 
vants in India. 

They based their judgment on a decision 
of Sir Barnes Peacock, C. J., delivered in 
1861. The question then referred for deci. 
sion to the High Court of Bombay ran as 
follows : 

Whether the Secretary of State was liable for 
damages occasioned by the negligence of servants 
in the service of Government, assuming them to 
have been guilty of such negligence as would have 
rendered an ordinary employer liable. 

It was held that for the torts of ser¬ 
vants employed by Government, the East 
India Company would have been liable 
and the same liability attached to the 
Secretary of State in Council who was 
liable to be sued for the purpose of obtain¬ 
ing satisfaction out of the revenues of 
India. The learned Judicial Commissioners 
pointed out that the principle laid down 
by Sir Barnes Peacock had been consis- 

7. Moti Lai Grose v. Secy, of State, (1905) 

9 CWN496=1 CL J866. 

8 . Mathra Das v. Secy, of State, (19U) 6 B L R 

82=11 10 68. 


tently followed by every High Court in 
India. It appears to us, therefore, that 
the Secretary of State is not altogether 
immuue from liability on account of his 
servants' acts but can be held liable iu; 
those circumstances in which a private 
employer can be rendered liable. This 
takes us to the discussion of the problem, 
whether a private employer of Humayun 
Akhtar would in the same circumstances 
have been made liable on account of his 
embezzlement. We have referred to vari¬ 
ous English authorities on the point, 
though nob cited at the bar, and have 
come to the conclusion that, on the facts 
found in this case, a private employer 
could nob be made liable for the act of his 
servant and consequently no liability 
attaches to the Secretary of State on 
account of the criminal act of Humayun 
Akhtar. In para. 597 of Yol. 20 of Hals, 
bury s Laws of England the following 
remarks are pertinent: 

Where, however, the servant, merely avails 
’ himself of the opportunity afforded by his employ¬ 
ment to commit the tort solely for his own pur¬ 
poses, the master is not liable. 

Similarly in para. 598 the following 
passage occurs : 

Where, however, the commission of the crime 
has the effect of severing the connexion between 
the master and his servant, or otherwise, falls 
outside the scope of the servant’s employment 
the master is not liable. ' 

In (1905) 1 K B 237,® the Court of 
appeal held that: 

The defendant was not responsible in respect of 
the criminal act of his servant, the same not 
having been done within the scope of his employ¬ 
ment. 

^ In that case the plaintiff, a wholesale 
silversmith, hired from the defendant, a 
job-master, brougham, horse and coach¬ 
man for the purpose of driving the plain¬ 
tiff’s traveller about London with samples 
of the plaintiff’s wares to be shown to 
customers. It was known to the defendant 
that, in the course of business, occasions 
would arise when the traveller would 
have to leave the brougham with samples 
in it in charge of the coachman. On one 
of such occasions the coachman, in pur¬ 
suance of an arrangement made with 
confederates, drove the brougham to a 
place where a great portion of the samples 
in it was stolen by them. The plaintiff 
sued the defendant for damages but his 
case was dismissed with the above 

9. Cheshire v. Bailey, (1904) 1 KB 237=74 L J 

ZB 176=92 L T 142=63 W R 322=21 

TLR130. 
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remarks. In (1887) 18 Q B D 714*° it was 

held by the Court of appeal that : 

A principal is not liable in an action of deceit 
for the unauthorized and fraudulent act of a 
servant or agent committed, not for the general 
or special benedt of the principal, but for the 
servant’s or agent's private ends. 

At p. 266 of Smith's Law of Master and 
jServant, it is stated that the master is 
not liable where his servant does an un¬ 
lawful act which the master did not 
|authorize. The principle enunciated in 
this passage is clearly applicable to the 
lease before us. In this case also the act 
of embezzlement by Humayun Akhtar was 
not done in the course of his employment, 
nor was it within the scope of his autho¬ 
rity. It was a felonious act unauthorized 
by his employer and unlawful in its 
nature and his employer therefore cannot 
be held responsible for the consequences 
of his acts. Counsel for the appellant, 
however relied on S. 94, Trusts Act and 
urged that a sort of an implied trust had 
been established between the Secretary of 
State and the appellant. In the first 
instance we are not inclined to think that 
S. 94 applies to the present case, or that 
there was any such trust in existence as is 
relied on by the appellant. S. 94 reads as 
follows : 

In any case not coming within the scope of any 
of the preceding sections, where there is no trust, 
but the person having possession of property has 
not the whole beneficial interest therein, he must 
■hold the property for the benefit of the persona 
having such interest, or the residue thereof (as the 
case may be), to the extent necessary to satisfy 
their just demands. 

To this section are appended three illus¬ 
trations which throw a good deal of light 
on the intention of the Legislature in 
enacting this section. Those illustrations 
deal with an entirely different matter and 
in our view do not apply to the present 
case. But even if there were any trust 
established between the Secretary of State 
and the appellant, the Secretary of State 
would not be held liable in the circum¬ 
stances of the present case. At p. 260 of 
Smith’s Law of Master and Servant, it is 
observed on the basis in (1893) 1 Ch 71*^ 
that : 

A trustee who, without being guilty of negli* 
gence, gives to his servant the custody of trust 
property, is not liable for loss occasioned to the 
trust estate by the felonious acts of the servant* 


10. British Mutual Banking Oo., Ltd. v. Oharn- 
wood Forest Ry. Oo., (1887) 18 Q B D 714= 
66 L J Q B d49=67 L T 833=36 W R 690= 
62 J P 160. 

qi. Jobson V. Palmer, (1892) 1 Gh 71=62 L J Oh 
180=3 R 173=67 L T 797=41 W R 264. 


In the case before us, it is clear that 
there was no negligence on the part of the 
Secretary of State. Counsel next contended 
that in this case the relationship of bailor 
and bailee can be presumed to have existed 
between the Secretary of State and the 
appellant. He urged that this was closely 
anologous to a case of bailment inasmuch 
as the servants^ of the Secretary of State 
under the provisions of the Criminal Pro: 
oedure Code came into possession of the 
property for which they were bound to 
account to the appellant. Here also he is 
on weak ground. Bailment under the 
Contract Act is established only where 
there is a delivery of goods by one person 
to another for some purpose upon a con¬ 
tract that they shall, when the purpose is 
accomplished, be returned or otherwise 
disposed of according to the directions of * 
the person delivering them. It includes 
the case of a person already in possession 
of the goods of another which he contracts 
to hold as a bailee, although the goods 
may not have been delivered by way of 
bailment. Here there was no contract of 
bailment entered into between the appel¬ 
lant and the Secretary of State. The 
servants of the Secretary of State in exer. 
oise of the rights vested in them under 
the provisions of the Criminal Procedure 
Code came into possession of the appel. 
laht's property which they had recovered 
from the thieves. They were no doubt 
bound to return the property to the appel¬ 
lant if so directed by the Magistrate, but 
in no case the relationship of bailor and 
bailee came into existence between them 
and the appellant. Even if there were a\ 
quasi-bailment the Secretary of State will 
not be liable for the tort committed by 
his servant in embezzling the property. 
In an English case quoted in Smith’s Law 
of Master and Servant at p. 260, Lord 
Kenyon held that the action could not be 
supported when it appeared that the 
bailee had taken as much care of plaintiff’s 
goods as he had of his own. He further 
observed : 

To support an action of this nature positive 
negligence must be proved. It has appeared in 
evidence in this case that the goods were lodged 
in a place of seenrity, and where things of much 
greater value were kept. This is all that it is 
Inoumbeut ou the defendant to do ; and, if such 
goods are stolen by the defendant's own servants, 
that is not a speoies of negligence of a desoription 
Buffioient to support this action, inasmuch as he 
has taken as mnoh care of them as of his own. 

In another case quoted at the same page, 
the Privy Council, in a case where a ousto- 
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mer deposited with his bankers for safe 
keeping certain securities which were 
stolen by a clerk of the bankers, held that 
the bankers, as gratuitors bailees, wore 
not liable unless the loss was occasioned 
by their gross negligence. On the princi¬ 
ples deducible from these judgments Ss, 151 
and 152, Contract Act appear to have 
been based. S. 151 runs as follows : 

In al] oases of bailment/, the 'bailee is bound to 
take as much oare of the goods bailed to him as a 
man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same 
hulk, quality and value as the goods bailed. 

Section 152 is as follows ; 

The bailee, in the absence of any special con¬ 
tract, is not responsible for the loss, destruction 
or deterioration of the thing bailed, if he has 
taken the amount of oare of it described in 
6.161. 

In the present case it is not at all 
' proved that the Secretary of State did not 
take as much care of the appellant’s pro¬ 
perty lying with him as a man of ordinary 
prudence would, under similar ciroum- 
stances have taken of his own goods, and 
.consequently no liability will attach to 
him. In 90 P E 1900,^^ a Division Bench 
of the Punjab Chief Court, in a case in 
which the jewellery deposited by the 
plaintiff with the defendants for safe 
keeping had been lost observed as fol¬ 
lows : 

As the articles were actually stolen from defen* 
-daubs’ shop, and they had taken as much care of 
the articles bailed to them as an ordinary prudent 
man would, under similar circumstances, take of 

his own goods.the defendants were 

-not liable. 

On these grounds, we hold that the 
Secretary of State cannot be held liable for 
the embezzlement committed by Humayun 
Akhtar and we, accordingly, affirm the 
decision of the lower appellate Court, 
though for different reasons, and dismiss 
this appeal with costs. 

k.b./a.l. _ Appe al dismissed, 

12. Lakhmi Das v. Babu Megh Raj, (1900) 90 P R 
1900. 
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Gurmukh Singh — Appellant. 

V. 

Bisaldar Deva Singh and others — 

Respondents. 

First Appeal No. 1491 of 1935, Decided 
on 12th January 1937, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/- 
17th July 1935. 

1937 L/73 & 74 


Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 16 (2) (in) — Institution found by person 
describing bis occupation as granthi — Pro* 
prietors of village all Sikhs and gifting land 
to institution in name of Granth Sahib — 
Another institution in village known as Sikh 
Gurdwara — Institution in dispute held Sikh 
Gurdwara—Presence of another Sikh Curd* 
wara held not inconsistent with its being 
Sikh Gurdwara also. 

In order to bring an institution within the 
definition of Cl. (3), sub-s. (2), of S. 16, Punjab 
Sikh Gurdwaras Act, it is necessary to prove not 
only that the institution has been used for public 
Sikh worship, but also, independently that it was 
founded for such worship. [P 678 0 1] 

An institution known as the dharamsala was 
founded in 1852 by a person, who described his 
occupation as a granthi, from which it could 
justly be inferred that at that time the Guru 
Granth Sahib was being read by him. The pro¬ 
prietors of the village were all Sikhs and made 
gifts of land to the institution in the name of the 
Granth Sahib. There was another institution in 
the village, which was a Sikh Gurdwara: 

Held: that the institution in dispute was a Sikh 
Gurdwara. The fact that there was another 
institution known as Sikh Gurdwara was not in¬ 
consistent with the institution in dispute having 
been formed as a place of public worship. 

CP 677 0 2; P 678 0 1] 

Mehr Chand Mahajan and Bhagat 
Singh — for Appellant;. 

Jai Gopal Sethi and Manohar Lal 
Mehra for Harnam Singh — for 
Respondents, 

Coldstream, J.—This is an appeal by 
Gurmukh Singh, manager of an institution 
known as the dharamsala (or dera) Bhai 
Vir Singh in the village of Patto Hira 
Singh in Moga Tahail of the Ferozepore 
District, against a judgment by the Sikh 
Gurdwaras Tribunal dismissing a petition 
presented by him under S. 8, Sikh (}urd. 
waras Act, praying that the institution in 
dispute should not be declared to be a 
Sikh Gurdwara. The evidence in the case| 
has been described in detail in the judg¬ 
ment of Eai Bahadur Dwarka Parsad in 
which the learned President and the third 
member of the Tribunal concurred, and I 
do not propose to describe it again here. 

It is contended before us by the counsel 
for the appellant that there are circum¬ 
stances proved or admitted which are con¬ 
sistent with this institution not having 
been founded for public worship by Sikhs, 
but as a private charitable institution, for 
instance, the fact that there is admittedly 
another institution in the village which is 
a Sikh Gurdwara. It is also contended 
that there is no direct evidence of the 
purpose for which the institution was 
founded and in this connection our atten. 
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tion has been drawn to a judgment of 
this Court in which it has been pointed 
out that in order to bring an institution 
within the definition of cl. (3), sub-s. (2) 
of S. 16, it is necessary to prove not only 
that the institution has been used for 
public Sikh worship but also, indepen¬ 
dently, that it was founded for such 
worship. 

The fact that there is another institu- 
tion in the village which is a Sikh Gurd- 
wara does not help the appellant. The 
evidence is that the village proprietors are 
all Sikhs and I can see no reason why 
they should not have two Sikh Gurdwaras 
in their village. It is proved that Vir 
Singh, the founder and first manager of 
the institution, described his occupation as 
a granthi in 1852. From this, I think, 
we may justly infer that at that time the 
Guru Granth Sahib was being read by 
him. From time to time the proprietors 
of the village have made presents of land 
to the institution. In three cases, the 
gifts were described in the revenue records 
as having been made in favour of the 
Granth Sahib. The first of these gifts, it 
appears, was made in the time of Vir 
Singh himself, although the gift was not 
recorded by mutation until after his death. 
As regards the necessity of an independent 
finding regarding the purpose for which the 
dharamsala was established, I am unable 
to see why the Tribunal should not infer 
what this purpose was from evidence 
showing the purpose for which it has been 
used for a long time. Each case has to 
be decided on the whole evidence put for. 
ward by the parties in that particular 
case. In this case I have no doubt that 
the finding of the Tribunal is correct and 
I would therefore dismiss the appeal with 
costs. 

Jai Lai, J.—I agree. 

v.B.B./a.l. Appeal dhraissed. 


A. 1. R. 1937 Lahore 578 

Addison and Din Mohammad, JJ. 

'Munshi and others — Defendants — 

Appellants. 

V. 

Beli Rain and others — Plaintiffs — 

Respondents. 

Letters Patent Appeal No. 58 of 1934, 
Decided on 2l8t January 1937, from decree 
of Jai Lai, J., D/. 15th March 1934. 


(a) Co*«liarer8—Tcnants in*coinmon — Suit 
by five for possession of certain share in land 
— Suit dismissed—Appeal by four only—Suit 
can be decreed only to extent of shares of 
four and cannot be decreed in toto* 

A Buit was brought by five pereons for posse* 
sioD of certain share in some land. The parties 
followed the custom and each was entitled as a 
tenaDt*in*oommon and not as a joint tenant to 
his specific share. The suit was dismissed and an 
appeal was filed by four out of the five oo'shaiers. 

The suit was decreed in toto : 

Held : that the suit should have been decreed 
only to the extent of the shares in the land of the- 
four appellants and not in toto. [P 579 q 

(b) Co-sharer — Adverse possession — Ab¬ 
sentee co'sharer—Possession of one co'sharer 
is possession of all other co-sharers ~ For 
adverse possession against^ absentee co- 
sharers, co-sharer in possession must prove 
some overt act to the knowledge of other 
co-sharers. 

The possession of one co-sharer must be deemed! 
to be the possession of all the other co-sharers, and 
in order to defeat the title of absentee oo-shatera, 
it is for the oo-sharer in possession to prove that 
by some overt act he converted his possessioD 
into adverse possession to the knowledge of the 
other co-sharers A J It 193i Lah 456, ReL on ; 
AIR 1929 Lah 276 and 114 P R 1880, Dissent 

[P 679 0 11 

Shamair Chand and Chiranjiva Lai 
Aggarwal — for Appellants. 

Mehr Chand Mahajan and Vishnu 
Datta — for Respondents. 

Addison, J.—The plaintiffs sued for 
possession of a one-third share of the 
land comprized in certain specified field 
numbers, alleging that they were the 
descendants and heirs of persons who were 
recorded as absentee proprietors. On 
behalf of the defendants it was pleaded) 
that there had been abandonment and 
that in any case the suit was time, barred. 
The trial Court and the District Judge on 
appeal held that there had been no 
abandonment. The District Judge further 
found that there had been no overt act 
done by the defendants to the knowledge 
of the plaintiffs which would start adverse 
possession running, but following AIR 

1929 Lah 276,^ he held that, though an 
absentee co-sharer himself could recover 
possession on his return, yet the limita. 
tion period allowed to an immediate heir 
of the absentee was twelve years from 
the date of the absentee’s death. For this- 
reason he held the suit to be barred by 
time, as bad the trial Judge. The suit 
was therefore dismissed and so was the 
appeal. 

1. BuU Shah v. Murad All, AIR 1939 Lah 27& 
=116 I 0 310. 
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There ware five plaintiffs, Beli Ram, 
Kanshi, Parso, Khazano and Mangta. 
These five, were appellants before the Dis¬ 
trict Judge as well. Being dissatisfied 
with the District Judge’s decision, the 
first three plaintiffs and Ram Ditta, 
Munshi and Phula, the sons of the fourth 
plaintiff Khazano preferred a second 
appeal to this Court. Mangtu, plain, 
tiff 5, and appellant before the District 
Judge, did not prefer an appeal nor was 
he made a respondent. The parties follow 
custom and each one is entitled as a 
tenant-in-common and not as a joint 
tenant to his specific share. The appeal, 
therefore, could not have been instituted 
for the benefit of Mangtu even if he had 
been made a respondent, as it was his 
duty to appeal against the decision of the 
District Judge. This was not noticed 
when the appeal came for hearing before 
a Single Judge of this Court. He accepted 
the appeal and decreed the suit in toto in 
favour of the first three plaintiffs and the 
|8onB of plaintiff 4. This is evidently 
wrong and the suit should only have been 
decreed to the extent of the shares in the 
land to which Beli Ram, Kanshi, Parso 
and Khazano were entitled. This appeal 
under the Letters Patent must be accepted 
to this extent and the decree of the Single 
Judge of this Court set aside with respect 
to Mangtu’s share. Mangtu has been 
proved to be alive, for he was served as 
a respondent in this Letters Patent Appeal 
which is against the decision of the 
Single Judge. 

Before the Single Judge, the question of 
abandonment was not raised, and it was 
admitted before him that there was no 
overt act of those in possession which 
amounjied to notice to the plaintiffs that 
the possession of the former had become 
adverse to the latter. He, therefore, held: 
see 15 Lah 907^ that the possession of 
one co-sharer must be deemed to be the 
possession of all other co-sharers, and in 
order to defeat the title of absentee co- 
sharers, it was for the co-sharer in 
possession to prove that by some overt 
act he converted his possession into 
adverse possession to the knowledge of 
the other co.sharers. This means that he 
disapproved of the decision in A I R 1929 
Lah 276^ and did not follow it. Before 
us, an attempt was made to argue that 
abandonment had been established. In 

2. Beli Ram v. Munshi, AIR 1934 Lah 456= 

1641 C 983=37 P L R 196=16 Lah 907. 


the settlement of 1890 it was recorded 
that certain persons were absentees and 
that the co-sharers in possession were 
holding the land on behalf of them and 
that the absentee owners would bo entitled 
to be restored to possession on their 
return by paying losses and the value of 
improvements. In 1904, however, the 
co.sharers in possession applied to the 
revenue authorities to strike off the 
names of the absentee owners and this 
was done by mutation in 1908. An attempt 
was made to serve the absentee owners 
by letters but these letters were not deli¬ 
vered as apparently the owners, whose 
names were given in the settlement 
record ^ of 1890, had died. There are 
authorities of this Court that an absentee 
cannot take advantage of an agreement in 
his favour if his conduct has been such 
as to evince an intention to relinquish 
the ownership of the land which once 
belonged to him. But the question of 
abandonment is primarily one of fact and 
for that reason as well as for the reason 
that this was not raised before the Single 
Judge, it cannot be agitated before us. 

This leaves the question of adverse pos¬ 
session. On the finding that there had 
been no abandonment and that the co- 
sharers in possession were holding on 
behalf of the absentees, it necessarily 
follows that the decision of the Single 
Judge is correct; for there was no overt 
act done by the co-sharers in possession 
to the knowledge of the absentees, this 
being also admitted before the Single 
Judge. This means that the suit was 
properly held to be within time unless the 
decision in A I R 1929 Lah 276^ is cor. 
rect. This decision appears to be based 
on 114 P R 1880® and certain other deci¬ 
sions. In that case the absentees whose 
names were recorded had died and their 
sons brought a suit more than twelve 
years after their death. It was held that 
the suit was barred by limitation as the 
recorded absentees had died twelve years 
before suit. These decisions, however, do 
not appear to us to be correct. If the co- 
sharers in possession were holding on 
behalf of the absentees and no abandon¬ 
ment was established, it necessarily fol¬ 
lows that they were also holding on behalf 
of their heirs after their death unless some 
overt act is proved. In the present case, 
it is admitted that there was no overt 


3. Arora v. Mohra, (1880) 114 P R 1880. 



580 Lahore Dasaudhi Eam v. Ajmer Singh (Skemp, J.) 1987 


aofc. We, therefore, endorse the decision 
of the Single Judge. For the reasons 
given, we accept the appeal only to the 
extent of Mangtu’s share in the land in 
suit and dismiss the suit so far as it refers 
to his share. This is a suitable case in 
which the parties should bear their own 
costs throughout and we so direct. 

S.C./d.S. Appeal partly allowed. 


A. I. R. 1937 Lahore S80 
Skemp, J. 

Dasaudhi Bam ■ Plaintiff. 

V. 

Ajmer Singh and others Defendants. 

Civil Ref. No. 31 of 1936. Decided on 
21st January 1937, made by Collector, 
Ambala, D/. 19th August 1936. 

Punjab Tenancy Act (16 of 1887), S. 77 (3) (g) 

and (i)—Occupancy tenant transferring land 
to landlord on condition of certain annua! 
payment to tenant and landlord getting rent 
from bis tenants — Landlord paying rent for 
some time but bis son after bis father refus' 
ing payment — Suit by occupancy tenant 
instituted in Assistant Collector’s Court for 
possession—Suit held to be one to establish 
right to occupancy and so rightly instituted 
in revenue Court. 

Section 77 (3) (g) and (i), Punjab Tenancy Act, 
cover all conceivable causes of litigation between 
a landlord and his tenant qua tenant. An ex- 
tenant in that capacity can look for no relief out¬ 
side the revenue Courts. This applies even if the 
tenant is out of possession. [P 581 C1, 2] 

An occupancy tenant transferred his land to 
the landlord on condition that landlord would pay 
certain amount to the occupancy tenant per 
annum for occupancy rights and himself get the 
rent from his tenants. The rent was paid by the 
landlord for some time but after his death his eon 
refused to pay the amount. The occupancy tenant 
Instituted a suit for rent due and possession in the 
Assistant Collector’s Court. The occupancy tenant 
was not in physical possession and the actual 
tenants were not cultivating under him: 

Held : that it was a suit by a tenant to estab¬ 
lish a claim to a right of occupancy and was 
rightly instituted in a revenue Court. Though the 
occupancy tenant was not in physical possession, 
he was in juristic possession and when the land 
was transferred, the landlord became in a sense 
his tenant. When the rent ceased to be paid, the 
constructive possession of the occupancy tenant 
could not be said to have come to an end : Case 
law discussed* [P 580 C 2; P 681 0 1, 2] 

Mela Bam — for Plaintiff. 

Tek Chand — for Defendants. 

Order.—This is a reference to the High 
Court under S. 100 (l) (a), Punjab Tenancy 
Aofc, and the sole question for determina- 
tion is whether the suit in question was 
properly tried in a revenue Court. The 


plaintiff sued for possession of land as an 
occupancy tenant for recovery of Bs. 40 
on the following allegations : That he 
and his brother Khushi Ram were occu¬ 
pancy tenants of the land in dispute. 
During the plaintiff’s minority his relations 
cultivated the land and paid rent (lagan 
malikana). Subsequently, Khushi Bam 
mortgaged part of the land to Dalip Singh 
owner of the land and father of the con¬ 
testing defendants. Later still, Khushi 
Ram transferred the land to Dalip Singh, 
on condition that Dalip Singh should pay 
to the occupancy tenants Rs. 20 per annum 
on account of occupancy rights and him¬ 
self get the rent from tenants whom he 
might name. During the minority of the 
plaintiff and in the absence of Khushi 
Bam, plaintiff’s maternal uncle received 
Es. 20 per annum until 1933. Then Dalip 
Singh died and the contesting defendants, 
his sons, refused to pay any longer. 

The suit was filed in the Court of the 
Assistant Collector, Rupar, who decided 
all the issues in favour of the plaintiff and 
decreed the suit. An appeal was lodged 
to the Collector and the first ground was 
that the suit was triable only by a civil 
Court. The Collector accepted this argu¬ 
ment and made a reference under S. 100, 
Tenancy Act. The suit was lodged under 
S. 77 (3) (d) and (i). Cl. (d) includes suits by 
a tenant to establish a claim to a right of 
occupancy. A “tenant" is defined in S. 4 
of the Act as a person who holds land 
under another person and is, or but for a 
special contract would be, liable to pay 
rent for that land to that other person. 
It includes the predecessor and successor, 
in-interest of a tenant. Prima facie under 
the wording of the statute this was a suit 
by a tenant to establish a claim to a right 
of occupancy. The Collector thought that 
the case was not triable in a revenue 
Court because it was admitted by the 
plaintiff that he was not in possession and 
that the actual tenants were not cultivat- 
ing under him. He also relied on certain 
rulings, 44 P R 1891,^ 12 P R 1909® and 
AIR 1930 Lah 934.® 

There is no formal admission on the 
record by the plaintiff that he was not in 
possession; of course he sued for posses, 
sion and there is no doubt that he was 

1. Joti V. Maya, (1891) 44 P E 1891 (F B). 

2. Bhib Dayal v. Mt. Ohiragh Bibi, (1909) 12 P B 

1909=1 1 0 321=124 P L R 1908. 

3. Bam Kaur v. Khnshal Bingh, AIR 1930 Lah 

934=128 I 0 541=31 P L B 616. 
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not in physical possession. But accord¬ 
ing to the allegations in the plaint, I 
'think he had been in juristic possession. 
According to the allegations in the plaint 
Es. 20 per annum had been paid to him 
or to persons on his behalf untilJune 1933 
and it was only on the death of Dalip 
Singh that Dalip Singh’s son had ceased 
to pay. According to these allegations, 
the landlord became in a sense his tenant. 
iWhen the rent ceased to be paid I do not 
jthink that the constructive possession of 
'the plaintiff can be said to have come to 
;an end. Of the rulings relied on by the 
Collector 44 P E 1891^ was a case in 
which the alleged heirs of a deceased occu. 
■ pancy tenant claimed that they were en. 
titled to succeed to his holding but that 
the defendants, the proprietors, had 
wrongfully prevented them from doing so. 
The suit was heard by the civil Courts 
and the Pull Bench held rightly so. 12 
P R 1909^ followed 64 P R 1898^ which 
was expressly overruled by 90 P R 1918.® 
The law as laid down in 12 P R 1909^ is 
therefore incorrect. AIR 1930 Lah 934® 
dealt with entirely a different point. 
There an occupancy tenant had alienated 
his rights. The landlord got the aliena. 
tion declared void and obtained possession 
of the holding. It was held that a suit by 
the tenants for possession of the occupancy 
holding was cognizable only by civil 
Courts. The trend of recent rulings is to 
give full effect to the terms of S. 77, 
Tenancy Act, and to look with disfavour 
the limitations laid down, e. g. in 45 P R 
1891.® In 90 P R 1918® the plaintiff sued 
his landlord for recovery of possession 
more than a year after dispossession. It 
was held that the suit was cognizable only 
by a revenue Court. 64 P R 1898^ was 
overruled and 45 P R 1891® was distin¬ 
guished. As subsequently pointed out in 
9 Lah 38^ it was virtually overruled 
because the reasoning in 90 P R 1918® is 
contrary to the reasoning in 45 P R1891.® 
In 90 P R 1918® LeRossignol, J. said: 

Section 77 (3) (g) and (i) appear to me to cover 
all conceivable causes of litigation between a land¬ 
lord and his tenant qua tenant. My conclusion 
jis that an ex-tenant in that capacity can look for 
no relief outside the revenue Courts. 

4. Imam Din v. Peroz Khan, (1898) 64 P R 
1898. 

5. Akbar Hussain v. Karm Dad, AIR 1919 
Lah 475=4810 8=90 P R1918 (P B). 

6. Kesar Singh v, Nihal Singh, (1891) 45 P R 
1891. 

7. Cheta v. Baija, AIR 1927 Lah 452=105 I C 
607=9 Lah 38=29 P L R 489 (P B). 


This would apply even if the plaintiff 
be regarded as out of possession. In my 
opinion, this suit was rightly heard in a 
revenue Court, and I return the case to 
the Collector of Ambala for hearing in 
accordance with law. The plaintiff's costs 
of this hearing in the High Court are to 
be borne by the defendants 1 to 5 who 
took the point in the grounds of appeal 
before the Collector and supported the 
reference before me. 

v.b.b./a.l. Case remanded. 


A. I. R. 1937 Lahore 581 

Tek Chand and Skemp, JJ. 

Firm Lala Ganpat MaLSundar Das — 
Plaintiffs — Appellants. 

V. 

Firm Bhai Kher Singh.Bahoani Singh 

& Co. — Defendants — Respondents. 

First Appeal No. 1762 of 1935, Decided 
on 4th February 1937, from decree of 
Sub-Judge, First Class, Sialkot, D/. 10th 
July 1935. 

(a) Contract — Pakki adat — Incidents of 
relationship between arhti and his client in 
respect of forward contracts. 

When a constitueut places an order with pucca 
arhti to sell or buy for forward delivery, the 
pucca arhti can either appropriate or allocate the 
order to himself or enter into a contract with 
another merchant in pursuance of the order. In 
either case, the constituent looks to the pucca 
arhti alone and regards his order as a contract 
with him as if he (pucca arhti) were so far as the 
constituent is concerned, the principal. Where 
the pucca arhti, instead of allocating the order to 
himself enters into a oontraot with another 
merchant, the constituent never inquires who 
the merchant is and the pucca arhti never gives 
the name of the merchant to the oonstituent. 
The reason is that the constituent and the 
merchant have nothing to do with each other; 
each regards his transaction as one with thepuooa 
arhti as the principal responsible to him. As an 
incident of this relationship, the pucca arhti is 
entitled in such a case to enter into a cross-con¬ 
tract before the due date with the same merchant 
either on his own account or in pursuance of an 
order from another constituent. In neither case 
is the pucca arhti bound to substitute another 
contract for the first contract entered into by him 
in fulfilment of the order of the original contract: 
and in either case the pucca arhti is entitled, 
without any such substitution, to call upon the 
constituent, when the due date arrives, to give 
delivery, if the order was to sell, or to take deli¬ 
very if the order was to buy, and to pay or receive 
differences, as the case may be: 15 Bom L B 750 
and 7 Bom L B 57, Foil, [P 685 0 1, 2] 

(b) Contract — Pakki adat — Custom in 
Lyallpur and Amritsar markets — Market 
going down—Deposit insufficient—Arhti can 
settle transactions only if further deposit 
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demanded from purchaser is not furnished 
within reasonable time. 

A custom is well settled both in the Ljallpur 
and Amritsar markets that if the market is going 
down and the deposit is found to be insufficient 
the arhti can make a demand from the purchaser 
for a further deposit, and it is only if the latter 
fails to comply within a reasonable time that the 
arhti is competent to settle the transactions. 

[P 686 C 2] 

Qahul Chand and M. L. Puri — for 

Appellants. 

J . G, Sethi and Anant Ram — for 

Respondents. 

Tek Chand, J.—This appeal arises out of 
a suit brought by firm Ganpat Mal.Sundar 
Das, Sialkot (plaintiffs-appellants) against 
firm Kehr Singh-Balwant Singh of the 
same place (defendants-respondents) for 
recovery of Ea. 6,069.5-0 alleged to be due 
out of the amount paid by plaintiffs to 
defendants in connexion with certain for¬ 
ward contracts for the purchase of wheat. 
It is common ground between the parties 
that on 7th and 8th August 1932 the 
plaintiffs entered into eight forward con¬ 
tracts with the defendants for the pur¬ 
chase of wheat. (After giving details the 
judgment proceeded further.) In the first 
four contracts delivery was to be given at 
Amritsar and in the last four at Lyallpur. 
The date of delivery in the first two tran¬ 
sactions was Ist Asauj 1989 (=16th Sep¬ 
tember 1932), in the third and fourth it 
was Ist Maghar 1989 (=15th November 
1932): and in the last four (Nos. 5 to 8) 
the 30th Asauj 1989 (=15th October 
1932). The total purchase price of the 
entire quantity, covered by the eight con¬ 
tracts at the rates fixed, was Rupees 
85,770.5.0. 

It is admitted that the plaintiffs paid 
the defendants Rs. 8,000 in cash on the 
following dates; 9th August 1932 — 
Rs. 2,000; 11th August 1932—Rs. 4,000; 
19th August 1932—Rs. 2,000. The plain, 
tiffs’ case, as set out in the plaint, was 
that the parties had entered into the con- 
tract as principal to principal. They alleged 
that on 23rd August 1932 they instructed 
the defendants by telegram (Ex. D.29) to 
sell the wheat covered by the four Amrit¬ 
sar transactions at the market rate, 
which was Ra. 3-0-6 per maund for Asauj 
deliveries (Nos. 1 and 2) and Rs. 3-9-0 for 
Maghar deliveries (Nos. 3 and 4); and 
on the following day they sent another 
telegram (Ex. D.30) asking the defendants 
to settle the Lyallpur transactions (Nos. 5 
to 8) also at the current rate, which 


was Rs. 2-15-3. The defendants however 
replied that they had already sold all the 
goods at Lyallpur and Amritsar on the 
19th, as the amount deposited by the 
plaintiffs as margin money had exhausted 
and the plaintiffs had failed to^keep with 
the defendants sufficient funds to cover 
further losses, anticipated owing to the 
continued fall in prices. The plaintiffs 
denied that under the terms of the con¬ 
tracts there was any obligation on them to 
keep the defendants in funds sufficient to 

cover the losses at any particular time, and 
averred that the sum of Rs. 8,000 above- 
mentioned had been paid by them as a 

part of the price and not as margin money. 
They therefore maintained that the alleged 
sales by the defendants on the 19th were 
unauthorized and not binding on them and 
that the bargains should have been settled 
at the market rates prevailing at Amritsar 
on 23rd August, and at Lyallpur on 24th 
August 1932, when the plaintiffs had 
instructed the defendants to sell the goods. 
If the defendants had done so, the sale, 
price at the rates prevailing on those dates 
would have been Rs. 83,535. Deducting 
from this Rs. 77,770.5-0 (the purchase 
price Rs. 85,770-5.0 less Rs. 8,000 already 
paid by the plaintiffs) and adding Rs. 2-1-6 
as telephone charges met by the defen¬ 
dants the balance due by the defendants 
to the plaintiffs was Rs. 5,763-1.0. On 
this sum they claimed Rs. 306-4-0 as 
interest at 6 per cent, per annum from 24th 
August 1932 to 2nd July 1933, or 
Ra. 6,069-5-0 in all, for which, they 
prayed, a decree be passed in their favour 
with future interest at the Court rate till 
realization. 

The defendants admitted having entered 
into the contracts in dispute as stated in 
the plaint, but denied that the transac¬ 
tions were as between principal and prin. 
oipal. They pleaded that they, as 
commission agents, had purchased on 
their own responsibility forward goods on 
behalf of the plaintiffs, and in order to 
secure them (defendants) against loss the 
plaintiffs were bound, under the terms of 
the contracts as well as according to trade 
usage, to deposit with them sufficient 
margin money, that the amount actually 
deposited by them was insufficient for the 
purpose, and as the market was falling 
rapidly, the defendants, after notice to the 
plaintiffs and with their consent, had sold 
the goods at Lyallpur and Amritsar on 
19th August 1932 at the current rates, 
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resulting in a loss of Rs. 7,056-13-6. The 
defendants further averred that the plain¬ 
tiffs had also entered into another for¬ 
ward contract for the purchase of 1,000 
bags of toria of Asauj delivery at Lyallpur 
at Rs. 4 per maund and that under their 
instructions this transaction also had been 
settled on 20th August 1932. Deducting 
the losses on the wheat and the toria 
transactions from the sum of Rs. 8,000, 
which had been received from the plain¬ 
tiffs as margin money, the balance due to 
the latter was Rs. 344-5.0 only, which 
the defendants offered to deposit in Court. 

On these pleadings the following issues 
were framed : (l) (a) Whether the de¬ 
fendants contracted the bargains in ques¬ 
tion with the plaintiffs as principal, and 
not as commission agent ? (b) If so, what 
is the effect ? (2) (a) Whether the defen¬ 
dants were competent to settle the bar. 
gains as alleged in para. 7 of the written 
statement ? (b) If so, did the defendants 
settle the bargains in question and at 
what rates ? (3) If Issue 2 is found 
against the defendants, is the plaintiff 
bound by the said settlement by his con¬ 
duct 7 (4) If Issues 2 and 3 are found 
against the defendants what was the 
market rate of the goods sold on 23rd 
August 1932 and on 24th August 1932 ? 
(5) Belief. 

The learned Subordinate Judge found 
that the defendants had entered into the 
transactions in dispute with the plaintiffs 
not as principals but as puooa arhtis, that 
in order to cover themselves against losses 
in these transactions, they had entered 
into bargains with firm Thakur Singh. 
Gian Singh of Lyallpur and firm Gurmukh 
Singh-Thakur Singh of Amritsar, that 
according to the terms of the contracts in 
dispute as well as the mercantile usage 
the plaintiffs were bound to deposit with 
them sufficient funds to meet the losses 
but they had failed to do so. He accord¬ 
ingly held that in the circumstances the 
defendants were justified in settling the 
bargains on 19th August at the market 
rates. He found, however, that the defen¬ 
dants had failed to prove that the plain¬ 
tiffs had entered into any transaction for 
the purchase of 1,000 bags of toria and, 
therefore, disallowed their claim to re¬ 
cover from the plaintiffs the loss incurred 
in it. He accordingly held that out of 
the sum of Rs. 8,000 deposited by the 
plaintiffs with the defendants Rs. 944-5.0 


only was due, and adding Rs. 45-11.0 as 
interest, he passed a decree for Rs. 990 
against the defendants with proportionate 
costs. From this decree the plaintiffs have 
preferred a first appeal to this Court and 
pray for a decree for the full amount 
claimed. The defendants have filed cross- 
objections challenging the finding of the 
Court below relating to the transaction 
for the purchase of toria and claim 
Rs. 600 to cover the loss sustained by 
them. They also urge that interest on 
the sum found due to the plaintiffs should 
not have been allowed. 

Before us it has been admitted by coun¬ 
sel for both parties that in the transac. 
tions in dispute the defendants acted as 
pacca arhtis, though they are not agreed 
as to the nature of their rights and obli¬ 
gations as such. It is also admitted on 
behalf of the plaintiffs that the sum of 
Rs. 8,000 was not paid as part of the 
sale price as alleged in the plaint, but had 
been deposited as margin money to secure 
the defendants against loss. The main 
point in dispute between the parties is 
.whether the defendants were justified in 
selling the goods on the 19th August and 
are entitled to recover from the plaintiffs 
the difference between the contract price 
and the sale price as calculated according 
to the rates prevailing in the Amritsar 
and Lyallpur markets on that date. As 
already mentioned, the contracts in ques¬ 
tion were entered into on 7th and 8th 
August 1932, the due dates of delivery 
being the 16th September (for Nos. 1 and 
2), the 15th October, (for Nos. 5 to 8), and 
the 15th November (for Nos. 3 and 4). At 
the time of entering into the contracts the 
defendants did not require the plaintiffs 
to deposit anything with them as margin 
money to cover the losses that might arise 
on the transactions. It appears, however, 
that the market soon became unfavour¬ 
able, and on demand by the defendants, 
the plaintiffs deposited with them Rupees 
2,000 on the 9th August. Two days later, 
on the 11th August, on further demand, 
the plaintiffs deposited Rs. 4,000 more. 
These ^ facts are no longer in dispute. 
There is no proof on the record as to what 
happened between the 11th and 18th. On 
the morning of the 19th, the defendants 
communicated with the plaintiffs by tele- 
gram, though both of them lived in the 
same town. This telegram Ex. D.4 was 
despatched ^ at 9-14 a. m. and reads as 
follows “Send deposit before 10 a. m.; 


584 Lahore 


« 


Ganpat Mal V. Kher Singh {Tek Ohand, J.) 


other^wise settling your all goods, your res¬ 
ponsibility.” 

It is common ground that after the 
receipt of this telegram, Sundar Das of 
the plaintiff firm, went to the shop of 
the defendants and paid Bs. 2,000 in cash 
at about 11 a. m., thus bringing the total 
amount deposited with them to Bs. 8,000. 
The parties are not agreed as to what 
transpired further at the time. The defen¬ 
dants allege that after despatching the 
telegram Ex. D.4 at 9-14 a. m. they waited 
for the plaintiffs, but as there was no 
compliance by them till 10 a. m., they 
telephoned to Messrs. Thakar Singh-Gian 
Singh of Lyallpur, (from whom they had 
arranged to buy the requisite quantity 
of wheat in order to supply 6900 bags to 
the plaintiffs on transactions Nos. 6 to 8) 
to settle these bargains at current rates. 
About an hour later at about 11 a. m., 
Sunder Das, one of the proprietors of the 
plaintiff firm, came and paid Bs. 2,000, 
for which a written receipt was given to 
him. After payment he remained at the 
defendants' shop to watch the rise or fall 
of the market. While he was still there, 
at about 1 p. m. the defendants received a 
telegram from Lyallpur, despatched at 
12-15 p. m., intimating the sale of 1500 
bags at Bs. 2-13-9 per maund, 3600 bags 
at Bs. 2-13.6, and 800 bags at Bs. 2-13.3 
all of Asauj deliveries. The defendants 
allege that Sundar Das was present at the 
time and orally confirmed the sale. Shortly 
afterwards a telephonic message was 
received from Amritsar to the effect that 
the rates had gone down considerably and 
that a further fall was likely. It is 
alleged by the defendants that they ver¬ 
bally asked Sundar Das to make a further 
deposit to cover the anticipated loss, but 
he declined to do so, and under his instruo- 
tions and with his consent, the defen¬ 
dants instructed their Amritsar sellers, 
Messrs. Gurmukh Singh-Thakar Singh, 
to settle bargains Nos. 1 to 4 at the pre. 
vailing market rates. Accordingly, the 
Amritsar firm sold the goods the same 
evening and informed the defendants at 
Sialkot, and they, in turn, communicated 
with the plaintiffs by telegram (Ex. D-6) 
despatched on the 19th August at 19 28 
o’clock as follows: “Deposit finished, 
settled your all wheat Lyallpur Amritsar”. 
The plaintiffs appear to have ignored this 
telegram altogether and kept quiet for 
three days. On the afternoon of the 23rd 
August, however, they wired to the defen- 
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dants as follows (Ex. D.29): “Sell wheat 
Asauj 4500 maundas, Maghar 7500 
maunds at Amritsar kharid shuda market 
rate”. The defendants replied the next 
day (24th August) by wire (Ex. D.6) aa 
follows : 

Received telegram 23rd August 1932 18*80.. 
Your deposit finished, wheat settled 19th August 
1932 Amritsar, and Lyallpur totia settled 20th 
August 1932. You were informed telegraphically, 
your no bargain standing. 

In reply the plaintiffs wired back aa 
follows (Ex. D-30): 

You not authorized to settle without my oou' 
sent, settle just now Amritsar as intimated 
yesterday Lyallpur 5900 bags wheat Asauj, other¬ 
wise liable present rate. 

The case for the defendants-reapondents 

is that in view of these telegrams, and 
also the alleged oral authority given by 
Sundar Das on the 19th, the plaintiffs are 
bound by the sales of wheat effected on 
that day, and it is urged that the decision 
of the lower Court on this point is correct. 

Eor the plaintiffs-appellants, however, it 
is contended that there was no obligation 
on them, under the terms of the contracts 
in dispute, or trade usage, or the general 
law, to keep a constant watch on the 
market and to deposit with the defendants 
sufficient funds to cover the difference 
between the contract price and the prices 
current at any particular time from the 
dates of entering into the contracts till 
the due dates. They further contend that^ 
though they were not bound to make any 
such deposit they had actually complied 
with the defendants' demands, whenever 
made, and had paid them Bs. 2,000 on 
the 9th, Bs. 4,000 on the 11th, and 
Bs. 2,000 within an hour of the receipt of 
their telegram on the 19th, that the defen. 
dants were quite satisfied with the last 
payment and made no further demand on 
that or any other day. They repudiate 
entirely the defendants' allegations as to 
the oral talks with Sundar Das on the 
19th and deny that he had confirmed the 
so-called sale of the goods at Lyallpur by 
the defendants’ vendors, or authorized tho 
settlement of the Amritsar transactions at 
the rates prevailmg on the 19th. They 
maintain that it was not competent to 
the defendants to sell the goods before the 
due dates without express instruotione 
from them, and that these instrnctiona 
were not given till the 23rd for the salo 
of the Lyallpur and the 24th for that of 
the Amritsar goods. Finally, they allege 
that the alleged sales on the 19th were 
fictitious and had been ooUnsively arranged 
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by the defendants and their friends at 
Amritsar and Lyallpur to unlawfully 
appropriate the sum of Es. 8,000 which 
the plaintiffs had deposited with them. 
Before considering these arguments, it 
seems necessary to bear in mind the inci¬ 
dents of the relationship between a pucca 
arhti and his client. And in this connexion 
I cannot do better than refer to the lucid 
judgment of Macleod, J. of the Bombay 
High Court in 20 I C 882,^ where it is 
pointed out that: 

The legal relationship between the client and 
the arhti is that of a vendor and purchaser, whe¬ 
ther the contract is written or oral, or whether 
an order is sent by telegram and accepted by the 
arhti. There is however this additional incident 
to the contract that the arhti is entitled to charge 
commission and brokerage in addition to the 
price. 

Ib is also stated that in forward con¬ 
tracts entered into with a pucca arhti 

there is no obligation on bis part to find buyers 
or sellers. As between him and his client the 
business is finished when an order for purchase or 
sale is accepted. Whether the pucca arhti takes 
the risk himself, or covers himself by selling 
again, is entirely within his own discretion. The 
client cannot claim as of right the benefit of any 
covering contracts entered into on the same day 
as his sales, because no privity ol contract exists 
between him and the opposite contracting parties 
—there being in fact no patties to the selling 
contract but the client and the arhti, 

Thia position is further elucidated by 
Chandavarkar. J. in 7 Bom L E 57^ at 

pp. 64 and 65 in the following terms : 

When a constituent places an order with a 
pucca arhti to sell or buy for forward delivery, 
the pucca arhti can either appropriate or allocate 
the order to himself or enter into a contract with 
another merchant in pursuance of the order. 

case, the constituent looks to the pucca 
arhti alone and regards his order as a contract 
With him as if he (pucca arhti) were so far as the 
constituent is concerned, the principal. Where 
the pncca arhti, instead of allocating the order to 
himself enters into a contract with another mer¬ 
chant, the constituent never enquires who the 
merchant is and the pucca arhti never gives the 
name of the merchant to the constituent. The 
reason is that the constituent and the merchant 
have nothing to do with each other ; each regards 
hiB transaction as one with the pucca arhti as 
the principal responsible to him. As an incident 
of this relationship, the pucca arhti is.entitled in 
such a case to enter into a cross-contract before 
the due date with the same merchant either on 
his own account or in pursuance of an order from 
another constituent. In neither case is the pucca 
arhti bound to substitute another contract for 
the first contract entered into by him in fulfil¬ 
ment of the order of the original contract: and 
m either case the pucca arhti is entitled, without 

1, Chhogmal v. Jainarayan, (1913) 16 Bom L R 

750=2010 882. 

2, Kanji v. Bhagwan Das, (1905) 7 Bom L R 

57. 


Singh (Tek Chand, J.) Lahore 585 

any such substitution to call upon the consti¬ 
tuent, when the due date arrives, to givo delivery, 
if the order was to sell, or to take delivery if the^ 
order was to buy, and to pay or receive dillerencos, 
as the case may be. 

These dicta were approved on appeal 
in 30 Bom 205,^ where Lawrence 
Jenkins, C. J. summarized the rights and 
obligations of the pucca arhti in more or 
less the same terms (page 215). In this 
view of the relationship of the parties the 
plaintiffs were in no way concerned with 
the transactions which the defendants had 
entered into on their own account with 
the firms of Thakar Singh.Gian Singh at 
Amritsar and Gurmukh Sicgh-Thakar 
Singh at Lyallpur in order to cover them¬ 
selves against losses in the transactions in 
dispute. If, therefore, the defendants, with 
a view to minimise their loss, had settled 
their own bargains with these firms on the 
19tb, the plaintifi's are not in any wayl 
affected, unless, of course, they had actu¬ 
ally taken over these bargains. There is, 
however, no proof of this on the record. 
Further, it is important to note that the 
quantities actually purchased by the defen. I 
dants from their Amritsar and Lyallpur 
vendors were far short of those which they 
had agreed to deliver to the plaintiffs on 
the contracts in dispute. For instance, 
there is no proof of any agreement by thej 
defendants to buy wheat to cover transao. 
tion No. 3 for 2,500 maunds of wheat. 
Similarly the quantity alleged to have 
been purchased by them to perform the 
6th and 7th transactions were short by 
400 and 100 bags respectively. 

The defendants, however, contend that 
there was a specific agreement between 
them and the plaintiffs, under which the 
latter were bound to keep them in suffi¬ 
cient funds to cover the loss and if at any 
time it was discovered that the amount 
was insufficient, the defendants would be 
justified in selling it. In support of this 
contention, reliance is placed on certain 
documents, called parohis which passed 
between the parties at the time of entering 
into the transactions in dispute. These 
are Ex. P-1 relating to transactions Nos. 1 
and 2; Ex. P.2 for Nos. 3 and 4; and 
Ex, P-3 for No. 5. These parohis are 
signed by the defendants and were made 
over to the plaintiffs. Their counter, parts. 
Exs. D-3, D.2 and D.9, are signed by the 
plaintiffs and were banded over to the 

3. Bhagwan Das v. Kanji, (1906) 30 Bom 206=7 

Bom L R 611. 
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dofendaots. These parchis, however con- 
fcain numerous blanks. As for instance, 
Ex. P-1 reads as follows : 

To 

Lala Ganpat Mal-Sundar Das. 

Dear Sirs, 

We have to inform you that we have transacted 
the undermentioned goods in your account at 
Amritsar through .... on the conditions men* 
tioned below on the telephone. 

You will be bound by the terms of the contracted 
form of. . . excepting those relating to arbitration 
and expenses and will have to pay our commission 
at the rate of ... . per cent. We will charge 

Rs.for . . . Maunds as deposit and will be 

empowered to settle your goods when your deposit 
exhausts, you will have to pay the loss in the 
course of settling the goods. We are fully autho* 
rized to sign and enter into the contract with . . . 
on your behalf without any objection on your 
part. Our responsibility will be only that of an 
agent. 

Dated 7th August 1932. 

(Here follow the particulars of the transaction). 

It will be seen that none of the blanks 
in these parchis had been filled in and, 
therefore, it cannot be said that it was one 
of the terms of the contract that the 
purchasers were bound to make the deposit, 
or that on their failure to do so, the arhtis, 
were entitled to sell the goods at the 
purchasers’ risk. There is no other proof 
of the alleged agreement. This part of the 
case was not pressed by Mr. Sethi, and it 
must be held that there was no express 
agreement as alleged by the defendants. 

It was next contended that there was a 
mercantile usage governing the transac¬ 
tions in dispute. Before us this custom 
was stated by the respondents’ counsel to 
be that the purchaser was bound to make 
an initial deposit of Bs. 100 per trans¬ 
action of 200 bags (each bag containing 
2i maunds of goods) for Lyallpur deliveries, 
and Rs. 125 per transaction of 200 bags 
(each bag containing 2 maunds and 
28 seers) for Amritsar deliveries, and that 
it was the duty of the purchaser to keep 
himself acquainted with the market rate 
prevailing at any particular time, and to 
put the defendant in sufficient funds to 
cover the calculated loss, without any 
further demand by the purchaser, and that 
on his failing to keep the arhti sufficiently 
covered, the latter had the right to sell the 
goods without reference to the purchaser. 
After hearing counsel, I have no doubt 
that the defendants have entirely failed to 
prove the alleged usage on the present 
record. Indeed, it appears that their own 
case, as set out in the jawab-i-dawa and as 
supported by their witnesses, was different, 


1937 

inasmuch as they tried to prove at the 
trial that if at any given time the market 
went down and the deposit was found 
insufficient the arhti was to make a 
demand from the purchaser for a further 
deposit, and it was only if the latter failed 
to comply within a reasonable time that 
the arhti was competent to settle the 
transactions. This is clear from the evi¬ 
dence of D. W. 8 Gurbakhsh Singh (p. 33, 
line 27), D. W. 9 Harnam Singh (p. 35, 
line 13), Balwant Singh defendant himself 
as his own witness (D. "W. 10), and 
P. W. 2 Ishar Das (p. 20, line 18). See 
also para. 2 of the jawab.i-dawa. It 
appears to me that the custom as stated 
by these witnesses is well-settled both 
in the Lyallpur and Amritsar markets.' 
According to this custom, it was necessary 
for the defendants to make a demand and 
if the plaintiffs failed to comply with it 
within a reasonable time, it was only 
then that the defendants had a right to 
settle the bargains on the plaintiffs’ 
account. In their jawab-i-dawa the defen¬ 
dants had pleaded that on the 17th they 
found that the sum of Rs. 6,000 deposited 
by the plaintiffs was insufficient to meet 
the loss and, therefore, they made a further 
demand from the plaintiffs; they waited 
for compliance on the 18th, but the plain¬ 
tiffs failed to comply; and on the 19th 
they sent them the telegram (Ex. D-4). 
The plaintiffs deny that any such demand 
was made on the 17th or 18th and 
Mr. Sethi conceded that there is no evi- 
denoe whatever to prove that any demand 
was made at any time before the defen. 
dants despatched the telegram on the 19th. 
It is significant that no member of the 
defendant firm, nor any of their employee 
went into the witness-box to support the 
allegations in the jawab.i-dawa. It must, 
therefore, be held that the first demand 
made for additional deposit was by the 
telegram Ex. D.4. 

The time for compliance with the 
demand made by the telegram was, how¬ 
ever, unreasonably short. As already stated, 
the telegram was despatohed at 9'14 a. m. 
requiring the plaintiffs to send the deposit 
before 10 a. m.; otherwise the goods were 
to be settled at their responsibility. Now 
the defendants could not possibly have ex. 
peoted compliance within the time given. 
As it is, the telegram was not delivered to 
the plaintiffs until 10 a. m. This is 
deposed to by Sundar Das, and seems to 
me to be true. And yet the defendants 
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allege that afc 10 a. m. they satisfied them¬ 
selves that the plaintiffs were not willing 
to make a further deposit and they tele¬ 
phoned to their Lyallpur sellers to settle 
the bargain. It is obvious that this demand 
cannot be regarded as sufficient and valid, 
nor could the plaintiffs’ failure to pay 
within the specified time afford a justifica. 
tion to the defendants to sell. That the 
defendants themselves believed that this 
was so, is clear from the fact that when 
Sunder Das came to them within an hour 
of the receipt of the telegram and paid 
them Es. 2,000, they quietly accepted the 
amount and gave him a receipt (Ex. D.23) 
stating that the payment was "on account 
of deposit in loss.” Balwant Singh one of 
the proprietors of the defendant, firm, 
when examined as his own witness 
(D. W. 10), deposed that this amount was 
too small and that he had demanded a 
larger sum from Sundar Das, but the lat¬ 
ter expressed his inability to pay more. 
Balwant Singh admitted, however, that 
he did not secure any writing to this effect 
from him. On the other hand, he stated 
that Sundar Das made him (Balwant 
Singh) : 

put down on tho back of the telegram gent by us 
to him that he was unable to make further 
advance and that if the rates went down my firm 
should sett^ the goods. The said telegram re- 
mained with him. Thereafter he came and took 
the printed receipt from me. 

The original telegram has not been pro¬ 
duced by the plaintiffs, and they say that 
it had been mislaid and could not be 
found. This explanation is, perhaps, not 
very satisfactory. But none the less it is 
difficult to believe the defendants’ story as 
related by Balwant Singh. If Sundar Das 
had really stated that he was unable to 
make a further deposit and had actually 
authorized the defendants to “settle the 
goods, it is incredible that an experienced 
and keen businessman like Balwant 
Singh should not have secured a writing 
to this effect from him. It is still more 
incredible that he himself should have 
made a note of this important verbal 
communication by Sundar Das on the back 
of the telegram and then handed it over 
Sundar Das. Further, on his own show¬ 
ing, shortly after this incident, he gave a 

receipt to the plaintiffs for Es. 2,000 
received earlier in the day. But the con. 
tents of the receipt (Ex. D.23) do not 
indicate that this was final deposit, the 
plaintiffs having refused to pay more and 
having authorized them to sell the goods. 


But, perhaps, the strongest evidence 
against this part of the defendants’ story is 
furnished by their own telegram (Ex. D.6) 
despatched the same evening, which gave 
as the reason for the sale that the ‘ depo. 
sit had finished” and nob that they had 
oral authority to sell, which is now stated 
to have been given them expressly by the 
plaintiffs earlier in the day. 

Again, we find that at the rates given 
by the defendants themselves, the total 
loss at 11 a. m. on the Lyallpur goods was 
Es. 3,037.8.0 and that on Amritsar goods 
at about Es. 3,000. The defendants had got 
already Es. 6,000 of the plaintiffs in deposit 
with them. At 11 o'clock, they got Es. 2,000 
more, and it seems that they considered 
this amount to be sufficient to meet any 
further loss, that could have been antici. 
pated at the time. Subsequently however 
they found that the downward tendency 
of the market had not been checked and 
therefore they thought it expedient to 
settle their own transactions with the 
Amritsar and Lyallpur firms without fur. 
ther waiting. But, as already shown, 
the plaintiffs were in no way concerned 
with these transactions, there being no 
privity between them and the defendants’ 
sellers either under the general law or 
under custom, and they were in no way 
bound by these sales. In order to foist 
responsibility on the plaintiffs however 
the defendants have alleged that Sundar 
Das orally confirmed the settlement of 
the Lyallpur transaction already made, 
and verbally authorized the defendants to 
settle the Amritsar bargains. The only 
evidence in support of this allegation is 
the uncorroborated testimony of Balwant 
Singh defendant himself. For the reasons 
already given, and especially in view of 
the wording of the telegram, (Ex. D.6) I 
find myself unable to accept it as suffi¬ 
cient. Indeed, so far as the Amritsar sale 
is concerned, Mr. Sethi, at the conclusion 
of his argument, frankly conceded that he 
could not rely on the alleged oral autho. 
rity given by the plaintiff. For all these 
reasons, I hold that the defendants had 
no authority to settle any of the bargains 
in dispute on the 19th on behalf, or at the 
responsibility, of the plaintiffs. 

Mr. Sethi however raised a further 
point which does not appear to have been 
urged in this form in the Court below. 

He contended that assuming that the 
settlements made by the defendants on 
19th August were unauthorized, the plain- 
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tiffs must be taken to have ratified them, 
inasmuch as intimation of these sales was 
duly sent to them on the evening of the 
19th by telegram, Ex. D.6, but they did 
not repudiate the settlement; on the 
other hand, they kept quiet for three days 
and it was not till the 23rd, when the 
market had improved to some extent, that 
they sent the telegram, Ex. D.29, followed 
by another telegram. Ex, D.30, despatched 
on the 24th. In support of this conten¬ 
tion, reliance is placed on S. 197, Con¬ 
tract Act, and 49 I C 758 * and A I R 
1930 Mad 476.® In my opinion this con¬ 
tention is without force. S. 197 merely 
lays down the general rule that a princi¬ 
pal may ratify an unauthorized act of his 
agent, and that ratification may be 
express or implied. In the rulings cited, 
the facts were wholly dissimilar to those 
of the case before us. In 49 I C 758,* 
there was not only no repudiation by the 
principal for several months, but he had 
actually written several letters indicating 
that he had approved of the agent’s act. 
In the other case, the agent, who had no 
authority to borrow money, had taken 
loans from third parties for carrying on 
the business of the principal and had 
informed the principal, but the latter did 
not repudiate the loans for a considerable 
time, and, apparently in the meantime, 
the money had been used in the business. 
He was accordingly held bound by the 
agent’s act. In the present case, all that 
is proved is mere silence for three days 
after receipt of intimation of the sale by 
the defendants of their own transactions 
with third parties, with which the plain¬ 
tiffs had no concern, but for which the 
defendants wrongly purported to fix res¬ 
ponsibility on them. In my opinion the 
plaintiffs were entitled to ignore this 
intimation and I cannot see how their 
silence for three days, without more, can 
amount to ratification of the act of the 
defendants. 

I hold therefore that the plaintiffs are 
not bound by the sales of the 19th, and 
that the loss is to be ascertained accord¬ 
ing to the rates prevailing at the earliest 
time, when the defendants could have 
sold the goods, after receipt of the tele¬ 
grams, Exs. D.29 and D.30. The former 
telegram was received on the 23rd, late in 

4 . Laksbumanan Chetty v. Chidambaram 

Chetty, AIR 1919 Mad 343=49 I C 759. 

5. Sultan Mahomed v. Muhammad Yusuf, AIR 

1930 Mad 476=132 10 601. 


the evening, when the market had closed. 

It is therefore agreed by counsel that the 
rates of the 24bh should be taken for the 
sales at both stations. It was also agreed 
that on the findings given above, the 
total loss on the eight transactions, calcu¬ 
lated at the rates proved by the defen- 
dants, was Es. 4,167-15-6, (After giving 
details the judgment proceeded.) In their 
oross-objections the defendants claim 
Es. 600 as loss on the transaction relating 
to purchase of 1,000 maunds of ioria, 
stated to have been originally entered 
into by the plaintiffs jointly with one 
Bhagat Ram, but subsequently taken over 
by the plaintiffs alone. The plaintiffs 
denied this transaction. The defendants 
were unable to give the date on which the 
alleged contract was entered into or pro¬ 
duce any parchi or other writing evidenc¬ 
ing it. The only documentary evidence 
produced by the defendants is an entry in 
their bahi written by themselves on 13tb 
August 1932 stating that Bhagat Ram 
had dropped out of the contract, on receipt 
of Rs. 170 from Sundar Das. This is 
obviously insufficient to fix the plaintiffs 
with liability. The oral evidence is that 
of Bhagat Ram, but he has not been 
believed by the lower Court, in my opi¬ 
nion, rightly. I uphold the finding of the 
learned Subordinate Judge that the defen- 
dants have failed to prove this part of 
their case. 

The other point raised in the cross- 
objections relates to interest. Admittedly 
there was no agreement to pay interest. 
The lower Court has not given any reason 
why interest should have been allowed in 
this case, nor has the appellants’ counsel 
been able to bring to our notice any 
special circumstances in support of their 
claim for interest. To this extent the 
cross-objections must succeed. On the 
findings given above the total amount due 
to the plaintiff-appellants is Rs. 3,320. 
For the foregoing reasons, I would accept 
this appeal in part and, in modification of 
decree of the lower Court, grant the plain¬ 
tiffs a decree for Rs. 3,320 against the defen¬ 
dants. Having regard to the fact that 
none of the parties has been wholly suc¬ 
cessful, I would leave them to boar their 
own costs throughout. 

Skemp, J.—I agree. 

s.c./d.s. Decree modified* 
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Addison and Din Mohammad, JJ. 

Ml Nawab Beoum and others — 

Defendants — Appellants. 

V. 

Hussain Ali Khan — Plaintiff — 

Respondent. 

First Appeal No. 147 of 1936, Decided 
on 20th October 1936, from order of Addl, 
Sub.Judge, Ist Class, Lahore, D/. 11th 
December 1935. 

(a) Mabomedan Law— Dower — Widow’s 
lien No other outstanding debt at husband’s 
death—Widow though unsecured creditor has 
first charge on deceased’s property. 

^7her0, there is no other outstanding debt at 
the time of husband's death, his widow hasa first 
charge on the property of the deceased so long as 
tier dower debt is not paid off, even though she is 
an unsecured creditor. [P 590 G 1] 

^ (b) Benami—Purchase of house by hus¬ 
band with his money in name of wife—Whe¬ 
ther absolute gift or benami transaction- 
intention of husband, is deciding factor— 
Party averring absolute gift must so prove 
by clear and cogent, preferably, documentary 
evidence. 


Where a husband purchases some property witl 
his money in the name of his wife, it is the inten 
tion of the husband that mainly counts in th 
determination of the question whether he intendc' 
to make an absolute gift in favour of his wife 0 
whether the transaction was merely intended t 
be a benami transaction, and if a party avers tha 
an absolute gift was intended, clear and cogen 
and preferably documentary evidence should b 
produced in support of that allegation : Case lat 
discussed, [p 59^ q 2 

Mohamed Alam and Moharued Monir — 

for Appellants 

D. Mehr Chand — for Respondent. 


Din Mohammad, J. — Khan Sahib 
Mohammad Khair Din Khan, M.B.E., died 
on 20th March 1931, leaving him surviving 
a widow Mt. Nawab Begum, a son, Hussain 
Ali Khan and three daughters, Ejaz Begum, 
Akhtar Begum and Jamila Begum. On 
30th May 1933 Hussain Ali Khan insti- 
tuted a suit, out of which the present 
appeal has arisen, for possession by parti¬ 
tion of 14/40th3 share of two houses 
described in the plaint. He alleged that 
one of the two houses was ancestral and 
that the other was purchased by his father 
in the name of his wife Mt. Nawab Begum 
and as the purchase was benami, he was 
entitled to treat it as his father’s property 
and to claim a share of it, to which he was 
entitled under Mohammadan law. The 
ancestral house appears to have been 


mortgaged by Khair Din Khan to Moham¬ 
mad Latif on 2ad January 1931 and the 
mortgagee was also impleaded as a defen. 
dant in the case. The mortgagee had no 
real interest in the matter and he coose- 
quently put in a written statement praying 
that so long as his charge was protected, 
the Court might pass any decision it con. 
sidered just. Mt. Nawab Begum, however 
resisted the suit on the ground that the 
house alleged to have been purchased 
benami in her name was, in fact, purchased 
by her with her own money and that 
neither Khair Din Khan during his life 
time nor his heirs after him had any 
concern with it. She further pleaded that 
Hussain Ali Khan himself had in a previous 
suit, which had been brought by her for 
recovery of her dower, admitted that the 
house belonged to her and that he was 
consequently estopped from denying her 
ownership in the present suit. She also 
claimed a lien for her dower debt on the 
ancestral house and Rs. 5,000 for improve¬ 
ments and Rs, 1,000 on account of expenses 
incurred by her on the funeral of Khair 
Din Khan. After examining the parties 
on the matters on which they joined issue, 
the Subordinate Judge framed the follow, 
ing issues: ^ 1. Was house A purchased by 
the plaintiff s father in the name of defen¬ 
dant 1 ? 2. Did the father of the plaintiff 
leave any debts; if so, what ? 3. Whether 
such debts are the first charge upon the 
property in dispute 7 4. Is the plaintiff 
estopped from claiming the house A by his 
admission and conduct 7 

The Subordinate Judge came to the con¬ 
clusion that the sale deed in favour of 
Mt. Nawab Begum was benami, that the 
only^ debt that was outstanding against 
Khair Din Khan at the time of his death 
was the dower debt of Rs. 5,000, that this 
debt could not be treated preferentially 
and consequently could not form a first 
charge on the property of the deceased and 
that the plaintiff’s admission relied on by 
Mt. Nawab Begum did not constitute an 
estoppel in law. On these grounds the 
plaintiff s suit was decreed as prayed for. 
From this decision Mt. Nawab Begum and 
her daughters have preferred the appeal 
now before us. Counsel for the appellants 
has raised substantially the same points 
here as were raised in the Court below and 
has advanced the same arguments as have 
been discussed in the judgment under 
appeal. In Addition, he has particularly 
laid great stress on the point that even if 
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it were held that the money required for 
the purchase of the house was advanced 
by Khair Din Khan, the transaction could 
not be treated as a mere benami transac¬ 
tion but amounted to an absolute gift by 
Khair Din Khan in favour of his wife, 
which under Mohammadan law he was 
quite competent to do. 

We may say at once that we are not 
prepared to uphold the decision of the 
Court below against the lien claimed by 
Mt. Nawab Begum for her dower. It is 
true that she is an unsecured creditor but 
in face of the finding recorded by the 
Subordinate Judge himself that there was 
no other outstanding debt at the time of 
Khair Din Khan’s death, it cannot be 
denied that this dower is a first charge on 
the property of the deceased and that so 
long as this debt is not paid off, Mt. Nawab 
Begum has a lien on the property which 
is found to belong to Khair Din Khan. 
The so-called admission of Hussain Ali 
Khan however is of no avail to the appel¬ 
lants. It is clear that the written state¬ 
ment which contained the said admission 
was neither signed nor verified by him. 
It is further evident on the record that 
within a month of the so-called admission 
he put in an application to the Court 
withdrawing the admission and disclaiming 
all responsibility for it. 

We are also not satisfied that the money 
for the purchase of the house was paid by 
Mt. Nawab Begum. The Subordinate Judge 
has very rightly rejected the evidence of 
Mt. Nawab Begum on this point and we 
find no reason to differ from his conclusion. 
It is not even denied by counsel appearing 
for ^It. Nawab Begum that the mortgage 
efiected on the house on the date of the 
sale was redeemed by Khair Din Khan out 
of the bonus that ho received on his retire¬ 
ment from the railway service. It is 
further clear on the record that shortly 
before the sale deed of the house in ques- 
tion was executed, Khair Din Khan sold 
his mortgagee rights in another property 
to Sira] Din for Ks. 8,000. These circum¬ 
stances undeniably point to the conclusion 
that it was Khair Din Khan who had 
supplied the money to Mt. Nawab Begum 
for the purchase of this house. This being 
so, the only question that falls to be 
determined now is whether the transaction 
was benami in the popular sense of the 
term or was a gift as is contended in the 
alternative by Mt. Nawab Begum’s counsel. 
It is true that in one or two decided oases 


it has been held that in determining thisA 
question relevant circumstances other than ' 
the source of money should also, be oon-\ 
sidered; but the authorities are unanimous 
on the point that the main consideration * 
in such cases is to determine the source of 
the money. On behalf of the appellants 
reliance is placed on AI R 1934 Mad 671 ^ 

AIR 1935 Rang 24^ and 33 Gal 773.® In 
AIR 1934 Mad 671,^ a Single Judge of 
the Madras High Court in a case where a 
sale deed had been executed in favour of a 
married woman, despite the finding that 
the money was supplied by her husband, 
decided on the authority of 33 Oal 7733 
that the source of money not being the 
sole criterion in the case, the advance of 
money by the husband should be treated 
as a gift to his young wife with a view to 
exclude his son from inheritance. In 33 
Cal 773,® their Lordships of the Privy 
Council observed as follows : 

The fact, therefore, remains that the properties 
purchased by the sale proceeds were purchased no 
doubt in Hafiz Boo’s name, but were poiohased 
out of funds emanating from her mother’s estate. 
This circumstance no doubt, if taken alone, afiords 
evidence that the transaction was benami, but 
there is, in their Lordships’ opinion, enough in 
the facts of the case to negative any such infer* 
ence. If seems clear that what was done in 1889 
was prompted by hostility to the son and was 
with the purpose of excluding him from inherit* 
anoe, an object which could not have been 
attained by any benami transaction. And the 
strong words of gift contained in the power of 
attorney are in accordance with this intention 
and calculated to give full effect to it. The ques¬ 
tion being purely one of intention, their Lordships 
think that the evidence points to an absolute gift, 
not to a benami transaction. 

In A I R 1935 Rang 24® a Single Judge 
of the Rangoon High Court held that 
where a person advanced money on a 
mortgage but the names of his children 
were mentioned in the mortgage deeds and 
his name was omitted therefrom, the 
presumption arose that he intended these 
mortgages as advancements for the benefit 
of his children who were respectively 
named in the deed. As against these deoi. 
sions counsel for the contesting respondent 
has drawn our attention to 37 All 557,* 

1. Thulasi Ammal v. Official Reoeiver, Coimba* 

tore, AIR 1934 Mad 671=153 I 0 478=67 
M L J 541. 

2. Maung Ba Kywe v. Ma Nyain, AIR 1935 

Rang 24=155 I 0 234. 

3. Ismail Mussajee Mookerdum v. Hafiz Boo, 

(1906) 33 Cal 773=33 I A 86=10 OWN 670 
=3 0 L J 484 (P 0). 

4. Mt. Bilas Eunwar v. Des Raj Ranjit Bingh, 
AIR 1915 P 0 96=30 I 0 299=42 I A 202 
=37 All 557 (P 0). 


1987 


Nawab Begum v. Hussain Ali Khan (Din Mohammad, J.) Lahore 591 


AIR 1925 Lah 511® and AIR 1931 
Lah 419.® In 37 All 657* a Hindu Taluq- 
dar of Oudh had purchased a house in 
favour of hia Mahomedan mistress by 
\ 7 h 0 m he had two children. On a ques¬ 
tion arising whether the transaction was 
benami or otherwise, their Lordships of 
the Privy Council remarked : 

The exception in our law by way of advance* 
ment in favour of wife or child does not apply in 
India, but the relationship is a circumstance 
which is taken into consideration in India in 
determining whether the transaction is benami 
or not. The general rule in India in the absence 
of all other relevant ciroumstances is thus stated 
by Lord Campbell in Dliurm Das Pandey v. 
Shama Soondri DibialJ : ‘The criterion in these 
cases in India is to consider from what source the 
money comes with which the purchase money is 
paid*. 

On the facts in that case their Lord- 
ships came to the conclusion that the 
transaction was and remained throughout 
benami. In A I R 1925 Lah 511,® a 
Single Judge of this Court held : 

Where one person pays the price and the instru* 
ment of sale is obtained in the name of another, 
the presumption is that the person paying the 
price is the owner and the person in whose name 
the sale is obtained, occupies the position of a 
trustee only. 

In that case the shop in suit had been 
purchased in favour of a nephew of the 
purchaser. In AI R 1931 Lah 419® a 
Division Bench of this Court re-affirmed 
the principle enunciated above. Besides 
the cases cited at the Bar, there are 
among others, two important decisions of 
their Lordships of the Privy Council, 
which we have considered in the deter¬ 
mination of the case before us. They are 
46 Cal 666® and 48 Mad 605.® In 46 Cal 
566,® their Lordships of the Privy Council 
lent a judicial recognition to the benami 
system prevalent in India and remarked 
that there was nothing inherently wrong 
in it and that it accorded within its legiti¬ 
mate scope with the ideas and habits of 
the people. In 48 Mad 605,® the judg- 
ment of their Lordships deals with a 

5. Maqsudan Lai v. Bam Chander Bam Rachh- 
pal, AIR 1926 Lah 611=88 10 289=26 
P L R 358. 

6. A. N. Johnstone v. Gopal Singh, AIR 1931 
Lah 419 = 133 IC 628=12 Lah 646=32 
P L R 840. 

7. (1841*46) 3 MI A 229=6 W R 43=1 Sar 271 

=1 Suther 147 (P C). 

8. Gur Narayan v. Bheo Lai Singh, AIR 1918 
P 0 140=49 IC 1=46 Cal 666=46 IA 1 
(P C). 

9. Lakshmiah Ohetty v. Kothandarama Pillai 

AIR 1925 PC 181=88 10 327=48Mad 
606=62 IA 286 (P C). 


matter which is identical with the present 
case. In that case, too, a husband had 
purchased property out of his own money 
in the name of his wife and it was con¬ 
tended that the transaction was intended 
to be a marriage settlement. In the course 
of their judgment a few observations were 
made by their Lordships, which may with 
advantage be reproduced here, as they 
appear to us to apply exactly to the pre- 
sent case. At page 608 their Lordships 
observed : 

There can be no doubt now that a purchase in 
India by a native of India of property in India in 
the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction by which the beneficial interest in 
the property is in the husband, although the 
ostensible title is in the wife. The rule of the 
law of England that such a purchase by a hus¬ 
band in England is to be assumed to be a pur¬ 
chase for the advancement of the wife does not 
apply in India. 

This observation of their Lordships was 
based on three previous decisions of the 
Privy Council. At p. 612 it is remarked : 

The property in question was purchased in May 
1909 and L lived until 1912 and if C had agreed 
to settle the property in question there was plenty 
of time in which he could have executed a proper 
deed of settlement upon her. 

At p. 613 the following remarks are 
very pertinent : 

Their Lordships do not decide that an ante¬ 
nuptial agreement may not be orally proved in an 
Indian case, but they consider that it would be 
unwise of a Judge to act in a disputed Indian 
case upon oral evidence that there bad been an 
ante-nuptial agreement which would in effect be 
a marriage settlement, unless there was contem¬ 
poraneous written evidence to corroborate the 
oral evidence. 

The main principle deducible from fchei 
cases cited by either side appears to us to 
be this that it is the intention of the bus. 
band that mainly counts in the determina. 
.tion of the question whether he intended 
to make an absolute gift in favour of his 
wife or whether the transaction was 
merely intended to be a benami transac. 
tion, and that if a party avers that an 
absolute gift was intended, clear and 
cogent and preferably documentary evi¬ 
dence should be produced in support of 
that allegation. In the case before us not 
only no attempt has been made to bring 
on the record any evidence to the e£fect 
that Khair Din Khan intended to make 
an absolute gift in favour of his wife Mt. 
Nawab Begum by purchasing the house 
in suit in her name, but there are clear 
indications to the contrary. The last 
cheque which was paid to redeem the 
mortgage was issued by him in his own 


592 Lahore Ishar Dass v. Bhana Mal (Skemp, J.) 1981 


name in favour of fche mortgagee on the 
Imperial Bank whore his personal aooount 
was lying. Moreover, it is significant that 
this aspect of the case was not even 
pressed in the Court below. Had there 
been any grain of trath in the allegation 
now made, Mt. Nawab Begum would 
never have withheld this defence in the 
trial Court. As the case was put forward 
by her in the Court below, the sole issue 
to be determined was whether it was she 
or her husband who advanced the sale 
price and as it has been clearly found that 
the money came from the coffers of her 
husband, her alternative plea carries no 
weight. In any circumstances, there is 
no material on the record to justify an 
inference that he had any intention to 
make an absolute gift of the house pur. 
chased in Mt. Nawab Begum’s name and 
on this ground alone this appeal must fail. 
We accordingly affirm the decree of the 
Court below subject, however, to this 
modification that Mt. Nawab Begum shall 
have a lien on the entire property of the 
deceased for an amount of Es. 5,000 which 
is admittedly due to her on account of her 
dower. With this modification we dismiss 
the appeal. The appellants having par¬ 
tially succeeded, we make no order as to 
costs of this appeal. 

M.D./d.S. Order accordingly. 
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Skemp, J. 

Ishar Dass — Judgment-debtor — 

Appellant. 

V. 

Bhana Mal and others^ Judgment-deb¬ 
tors and another — Respondents. 

Exn. Second Appeal No. 871 of 1936, 
Decided on 13th January 1937, from order 
of Dist. Judge, Amritsar, D/. 16th July 
1936. 

Civil P. C. (1908), S. 47 (1)—Scope—Section 

applies even where partiei are both judg- 
ment'debtors and decree*holdert. 

Sub'B, (1), S. 47, Oivil P. 0., should not be 
restiioted to parties ranged against eaob other on 
opposite sides. It also applies where the parties 
are both judgmenVdebtors and decree*holders. 
Appeal lies from the order under the section and 
even second appeal lies where the parties are both 
deoree-holders and judgment-debtors at the same 
time : A J R 1936 Lah 116, Rel, on, [P 693 0 1] 

Qahul Chand — for Appellant, 

Balfcishen Mehra and L. G. Mehra — ^ 

for Respondents. 


Judgment.—This appeal is a stage in a 
long and tangled history. Six separate per. 
SODS or firms obtained decrees in separate 
suits against a firm called Ear Dayal Dhan. 
pat Rai. The first of these decrees in order 
of time, obtained by the firm Raqir Chand 
Kesho Das, was made a charge on half of 
the judgment-debtor’s shop; the other 
decrees were not charged on the judgment- 
debtor's property. The shop was attached 
and sold and the sale proceeds weredistri. 
buted pro rata among the various decree- 
holders without any regard to the oharge 
of Faqir Chand-Kesho Das. Faqir Chand- 
Kesho Das then brought a suit to assert 
their special rights and obtained a decree 
on 12th May 1930, which was upheld on 
appeal by the learned District Judge. It 
was held that defendants 4 to 8, i. e., the 
other five decree-holders should refund 
into Court the amounts which they had 
previously drawn. The proceeds were to 
be applied (l) in defraying the expenses of 
the sale, (2) in discharging the amount 
due to Faqir Chand-Kesho Das under their 
decree and (3) rateable distribution among 
defendants 4 to 8 on account of their 
decrees. 

Faqir Chand-Kesho Das applied for 
execution and out of defendants l^to 8 
Bhana Mal, defendant 6, Kunj Lal-Bal- 
kishen, defendant 6, and Daulat Ram, 
defendant 7, paid into Court the amounts 
due from them; Ishar Das, defendant 4, 
and Mt. Tara Devi, defendant 8, did 
not so pay. Counsel for Faqir Chand. 
Kesho Das at this stage stated that he did 
not want warrants of attachment against 
Ishar Das and Mt. Tara Devi but desired 
to have the entire decretal amount paid 
out of the money already deposited. The 
executing Court upheld this contention 
and ordered that he should be paid his 
dues out of the amounts deposited. The 
executing Court farther ordered that the 
other persons who were to receive pro 
rata shares should file separate applica¬ 
tions. Bhana Mal, one of the persona who 
had paid into Court the sum due, 
appealed to the District Judge on two 
main grounds : (l) That Faqir Chand- 
Kesho Das should not have been paid 
their dues until the amounts due from the 
defaulting defendants had been realized; 
and (2) that the Court should have oonti- 
uued the proceedings for realization of the 
money from the defaulting defendants 
instead of directing that separate applioa- 
tions should be filed. The learned District 
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Judge repelled the first: contention but 
accepted the second. He accepted the 
appeal so far as to direct that proceedings 
for recovery of the amounts due should be 
continued if the appellant paid the neces. 
sary process fees. Ishar Das, i. e., one of 
the defendants who did not pay his dues, 
has appealed to this Court. 

In my opinion his appeal should succeed. 
Faqir Chand-Keaho Das have now obtained 
all they want and drop out of the pro¬ 
ceedings. I do not see how Bhana Mai 
^an obtain what is due to him on an 
application made with a totally different 
object by Faqir Chand-Keaho Das. This 
seems quite simple. The main argument 
before me was on the questions whether 
or not an appeal lay to the District Judge 
and whether or not a further appeal lies 
here. The discussion revolved round the 
point whether a dispute between judg- 
ment.debtors inter se falls within the 
wording of S. 47 (1), Civil P. C. In my 
opinion it is unnecessary to go into that 
■question here because defendants 4 to 8 
of the decree of 1930 are all of them 
bothdeoree.holders and judgment-debtors. 
“Decree-holder” is defined in S. 2 ( 3 ) and 
■"judgment-debtor” in S. 2 (10), Civil P. 0. 
A decree, holder means any person in 
whose favour a decree has been passed or 
an order capable of execution has been 
made. A judgment-debtor means any per¬ 
son against whom a decree has been 
passed or an order capable of execution has 
been made. All the five persons are both 
decree.holders and judgment-debtors — 
judgment-debtors because they had to pay 
sums in Court; decree.holders because 
"they were entitled to receive sums payable 
■under the decree. Therefore I think that 
most of the rulings quoted before me are 
jto be distinguished. An appeal certainly 
lay to the District Judge because Bhana 
Mai appealed against Faqir Chand-Kesho 
Das. I think the appeal also lies here 
because of the peculiar character of the 
parties. 

In a very recent ruling by a Division 
■Bench of this Court, A I B1936 Lah 116^ 
it was held that sub-s. (l), S. 47, Civil 
P. C., should not be restricted to parties 
ranged against each other on opposite 
sides and the example of a partition taken. 

I think the principle there laid down would 
also apply to the present case. I accept the 

il. Sundat Das v. Bishan Das, AIR 1936 Lah 

116=1581 0 621=37 P L R 699. 

1937 L/75 & 76 


appeal, set aside the order of the District 
Judge and restore the order of the execu¬ 
ting Judge. Ishar Das and Bhana Mai are 
to bear their own costs in this Court. The 
decree-holder is to got his costs as ordered 
by the District Judge and in this Court 
also. The cross-objections are also dis¬ 
missed. No order as to costs. 

S.C./d.s, Appeal allowed. 
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Addison and Din Mohammad, JJ. 

Easia Ismail and others — Convicts — 

Appellants, 

V. 

Emperor, 

Criminal Appeal No. 1364 of 1936, 
Decided on 12th February 1937. from 
Order of Sess. Judge, Lahore, D/- 19th 
November 1936. 

(a) Evidence—Document—Proof of — Pro¬ 
duction of document by person who is neither 
writer nor one on whose behalf it was writ- 
t6n is not tontamount to proof# 

I Mere production of a document is not tanta¬ 
mount to proof, especially when the production 
is by a person who is neither the writer of the 
document nor the person on whose behalf the 
document has been written, [P 595 0 1 ] 

(b) Evidence — Certified copy of oolice 
report—Admissibility. 

A mere certified copy of a police report does not 
prove itself in the sense that its contents do not 
require further proof before being used, Therefore 
in the absence of any legal proof of such docu¬ 
ment it is improper for a Judge to allow it. 

[P 695 0 2] 

(c) Penal Code (I860), S. 300 (4)—Appli¬ 
cability—Clause 4 applies only when no other 
clause applies. 

Clause (4) of S. 300, Penal Code, comes into 
play only if no other clause applies and in a case 
where the intention of the assailants as inferred 
from the result of their act oould at least be that 
of causing such bodily injuries as the assailant 
would have known to be likely to cause the death 
of their victim, the invooation of 01 . ( 4 ) is alto¬ 
gether erroneous: 3$ P B 2887 Cr and A / R 1914 
Lah 117 , Ref, [P 595 q 2] 

Abdul Haye — for Appellants, 

D. G, Balli for Govt, Advocate — 

for the Grown. 

Din Mohammad, J. — This judgment 
will dispose of Criminal Appeals Nos. 1364 
and 1365 of 1936. Criminal Appeal No. 

1364 has been presented by Hasta, Rah- 
mat and Taja, while Criminal Appeal No. 

1365 has been presented by Sadiq. They 
along with two other persons, Nawab and 
Amir, brothers of Hasta, were tried befora 
the Sessions Judge, Montgomery, for hav. 
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ing caused the death of one Kamiru during 
the course of a riot. They were acquitted 
of the charge of rioting but were convicted 

under S. 302, 1. P. G., and sentenced to 
transportation for life. Their co-accused 
were acquitted. 

The case for the prosecution is that the 
deceased, who was a notorious bad char¬ 
acter and a confirmed rogue, was suspected 
of carrying on with Mt. Pateh, a married 
daughter of Hasta, and that owing to the 
grudge that the members of Hasta's family 
bore towards the deceased on account of 
this misconduct of his as well as on 
account of certain other domestic disputes 
arising from the exchange marriages that 
had taken place between the family of the 
complainant and that of the accused, the 
accused in company with three other per¬ 
sons set upon Kamiru and beat him to 
death. Those three persons were Ghulam, 
Bakhtawar and Anwar. They were not 
however sent up by the police. This occur¬ 
rence was said to have been witnessed 
by Machhia and Amir, brothers of the 
deceased, Ahmada, son of .Machhia and 
Najabat, a cousin and brother-in-law of the 
deceased, besides Chaugatta and Mughla, 
who however have been disbelieved by 
the Sessions Judge. It was further stated 
that the two batches of the assailants, one 
consisting of five persons including the 
four appellants, and the other consisting 
of four persons, all of whom have been 
acquitted, lay in ambush near the haveli 
of one Said and as soon as the deceased 
came into sight, rushed upon him and 
assaulted him with the different weapons 
that they were holding. This story too 
has been discarded by the Sessions Judge. 

The defence, on the other hand, alleged 
that the deceased visited the house of 
Hasta at bed time with the object of 
stealing his mare and that he was detected 
in the course of removing the chain from 
the mare’s feet. Thereupon an alarm was 
raised by Hasta and his son Eahmat which 
attracted many people to the spot and 
all the persons assembled there caused 
injuries to the deceased in the exercise of 
the right of private defence of Hasta*s pro¬ 
perty and person. This version also has 
been disbelieved by the Sessions Judge, 
and counsel for the appellants has not 
referred to it before us. 

The only point that has been raised 
before us is that in view of the unsatisfac¬ 
tory nature of the prosecution evidence as 


well as in view of the fact that the prose, 
oution has been found by the Sessionff- 
Judge to have introduced exaggerations- 
and improvements in their story and pre¬ 
sented it in a varnished manner with a 
view to implicate innocent persons, it is 
unsafe to convict those of the appellants- 
who do not admit their presence there. 
After hearing counsel on both sides, we 
are disposed to hold that the position 
taken up by the appellants’ counsel ia 
sound. As stated above, even the police 
did not consider that three of the persons- 
originally implicated by the relatives of 
the deceased were in any way involved in 
the affair. 

Besides the three persons found innocent' 
by the police, the Sessions Judge has given 
the benefit of the doubt to two more- 
accused persons who were the brothers of 
Hasta. The two appellants on whose behalf ■ 
this argument is advanced are decidedly 
more remotely related to Hasta and would' 
therefore be less likely to be present ab 
the spot than his own brothers who have* 
been acquitted. The prosecution evidence- 
consists of interested persons alone and' 
the only two disinterested persons who 
were produced to corroborate them have • 
been found to be unreliable. In these- 
circumstances, we consider that the two 
appellants, Taja and Sadiq, are also en. 
titled to the benefit of the doubt. They 
may or may not have been there; but it ie- 
difficult to hold on the testimony before u» 
that they were there. We aoooidinglyt 
acquit both Taja and Sadiq. 

So far as Hasta and Bahmat are con¬ 
cerned, we find no reason to interfere 
either with their conviction or sentence. 
Whatever the origin of the attack, we do 
not consider that either of them could be 
convicted of any less serious offence. They 
have admittd their presence at the spot 
and although Bahmat has dissociated 
himself from the beating administered to 
Kamiru, Hasta has not made a very olear 
statement in that respect. We are oon. 
vinced that even if there were other per¬ 
sons there, these two appellants did 
partake in the attack on Kamiru. Even 
if it were believed that Kamiru had trea- 
passed into the house of Hasta with the 
object of stealing his mare, the ease of 
these accused, in the absence of any reli¬ 
able evidence, will not fall under any of 
the general or special exceptions specified' 
in the Penal Code. The post morteoh 
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examination revealed at least 44 injuries 
on the body of Kamiru, including two 
injuries on the head. Several of hia ribs 
were found fractured and his legs, arms, 
face, lips, buttocks and thighs were all 
injured. We have considered the defence 
evidence produced by these accused persons 
but we are not impressed by it. In those 
circumstances, there is no doubt whatever 
that the sentence of transportation im. 
posed on them was amply justified. We 
accordingly dismiss the appeal and con. 
firm their sentence. 

Before concluding, we wish to draw the 
attention of the Sessions Judge to some 
matters appearing in his judgment where 
we consider he has evidently gone wrong. 
In the course of his judgment, he has 
referred to the contents of a document, 
Ex. D. B, which was said to have been 
produced and proved by the Sub.Inspec. 
tor.” It was a petition alleged to have 
been made by one Ghaus, a relation of 
the accused, to the Superintendent of 
Police. This reference to the contents of 
the document was clearly unwarranted in 
law. The method of proving a document 
is detailed in the Evidence Act and that 
is the only method to be followed when 
a document is intended to be proved. 
Mere production of a document is not 
tantamount to proof, especially when the 
production is hy a person who is neither 
the writer of the document nor the person 
on whose behalf the document has been 
written. In this case, the document was 
alleged to have been written on behalf of 
one Ghaus by a person whose name has 
not been disclosed. Neither of them was 
produced in the Court of the Sessions 
Judge and these were the chief persons 
who could prove the contents of the docu¬ 
ment. The Sub-Inspector could only 
prove the existence of the document and 
not its substance. It was, therefore, 
unjustifiable in law on the part of the 
Sessions Judge to have referred to this 
document at all. We do not think that 
he was in any way influenced by it, but 
all ^the same he should not have referred 
to its contents when the document had 
not been legally proved. 

Another document which has been illeg¬ 
ally used is a certified copy of a police 
report said to have been produced by the 
Public Prosecutor after the close of the 
prosecution evidence. The report was 
alleged to have been made by a prosecu¬ 
tion witness named Machhia. It appears 


from the judgment of the Sessions Judge 
that Machhia was not questioned about 
this report nor was the report proved in 
any other manner. In the absence of, 
any legal proof of this document it waS| 
unfair for the Public Prosecutor to have! 
produced the document after the close of 
the prosecution evidence and improper for 
the Sessions Judge to have allowed him to 
do so. A mere certified copy from the 
police records does not prove itself in the 
sense that its contents do not require fur. 
ther proof before being used. Another 
matter on which we consider the Sessions 
Judge has gone wrong is the use of Gl. 4thly, 
S. 300, while convicting the accused. It 
has often been pointed out by this Court 
that this clause comes into play only if 
no other clause applies and in a case like 
this where the intention of the assailants 
as inferred from the result of their act 
could at least be that of causing such 
bodily injuries as the assailants would 
have known to be likely to cause the death 
of their victim, the invocation of Cl. 4thly 
was altogether erroneous. We would bring 
to the notice of the Sessions Judge 32 
P R 1887 Cr,^ which is a leading autho¬ 
rity on the subject of culpable homicide as 
well as 31 P R 1914^ where a Division 
Bench of the Chief Court has made per¬ 
tinent remarks in relation to Cl. 4thlv • 

S. 300. 

Further, the Sessions Judge, while 
enumerating the injuries found on the 
person of Kamiru, pointed out that two 
of the injuries were located on his head. 
Later, while discussing the gravity of the 
offence committed by Kamiru's assailants 
he remarked that the assailants delibe¬ 
rately avoided attacking his vital parts. 
We do not think that this remark was 
justified in view of the fact that two of 
the injuries were located on Kamiru’s head 
and in our view 'head' is a vital part of 
the body. The word vital’ in relation 
to parts has been defined in the Oxford 
Dictionary as essential or necessary to 
life: performing the functions indispens¬ 
able to the maintenance of life” and we 
do not consider that it is justifiable to 
preclude head’ from that category. 


S»C*/DiSt 


Appeal dismissed. 


1 . Barkat-ullah v. Empress, (1887) 32 P R 
1887 Or. 

2, Peoples’ Bank of India Ltd. v. Narain Daa 
Bhagwan Das, AIR 1914 Lah 117 = 211 C 
577=31 P R 1914=337 P L R 1913. 
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, Tek Chand. J. 

Firm Shankar Vas-Bhagmal 

Decree-holders—Appellants. 

V. 

Lahh Singh — Judgment-debtor — 

Hespondent. 

Exn. Second Appeal No. 649 of 1936, 
Decided on 18th December 1936, from 
order of Dist. Judge, Lyallpur, D/- 29th 
February 1936. 

Custom (Punjab) *—Ancestral property — 
Occupancy rights in favour of third parties 
in time of Af’s ancestors —Long after death of 
M's father, M purchasing occupancy rights 
with his own money—Property so purchased 
cannot be regarded ancestral but is self' 
acquired property of M — It can therefore be 
attached in execution of decree against his 
estate for his unsecured loans. 

In the time of M's ancestors, occapanoy rights 
bad been created in certain land in favour of 
third parties and the estate so carved out had 
passed away from their hands. All that devolved 
on Af on his father’s death was the proprietary 
rights in the land. It was long after his father’s 
death that M bad purchased these valuable rights 
from tenants for a considerable sum of money 
belonging to himself. A decree was passed against 
M's estate in hands of his son for M's unsecured 
loans: 

Beld: that the property purchased by M could 
not be regarded as having devolved on him by 
inheritance from his father. It was his self* 
acquired property and hence could be attached in 
execution of decree against his estate. [P 696 0 2] 

Arjan Dev Bagai — for Appellants. 

Amar Nath Chopra — for Respondent. 

Judgment.— One Mahna Singh had 
borrowed a certain sum of money from the 
appellant firm Shankar Das-Bhag Mai. 
After Mahna Singh’s death the appellant 
obtained a decree for the amount due on 
the loan against his son Labh Singh, 
recoverable from the estate of the deceased, 
and in execution 268 kanals, 17 marlas of 
agricultural land was attached. Labh 
Singh objected that the land was ancestral 
of Mahna Singh and after his death was 
not liable for the satisfaction of an un¬ 
secured debt of Mahna Singh. The decree- 
holder denied the ancestral character of 
the land. On enquiry it was found that 
Mahna Singh had got the land by descent 
from his father, but that certain third 
parties had been holding it as occupancy 
tenants under S. 6, Punjab Tenancy Act, 
from the time of Mahna Singh's ancestors, 
paying a nominal rent to them. In 1921 
Mahna Singh purchased the occupancy 
rights in one half of the land for Rs. 1,380 
and became full dwner of that half. The 


other half remained under the occupancy 
tenants as before. On these facts the 
executing Court hold that the proprietary 
rights in one-half of the land, which was 
still subject to occupancy tenure were 
ancestral and, therefore, were not liable to 
attachment; but the other half of which 
Mahna Singh had become full owner by 
purchase of occupancy rights could not be 
said to be ancestral in his hands and was 
liable for his debts and could be attached 
in execution of the decree. He accordingly 
directed execution to proceed against this 
half. 

On appeal, the learned District Judge 
came to a contrary conclusion and held 
that the entire land was ancestral and 
was, therefore, exempt from attachment. 
On this finding he accepted Labh Singh’s 
appeal and dismissed the execution in its 
entirety. Before me, it is conceded that 
the proprietary rights in one half of the 
land which is still subject to occupancy 
rights are ancestral and have been rightly 
released from attachment, and this matter 
is no longer in dispute. With regard to 
the other half, however, it is contended on 
behalf of the decree.holder that on the 
facts as found it was rightly held by the 
executing Court to bo liable for payment 
of Mahna Singh's unsecured debts. It is 
beyond dispute, that only that property 
can be held to be ancestral in the hands of 
Mahna Singh qua his son which had 
devolved on him (Mahna Singh) from his 
father. It has been found that in the 
time of Mahna Singh’s ancestors, occupancy 
rights had been created in this land in 
favour of third parties, and the estate so 
carved out had [passed away from their 
hands. Therefore, all that devolved on 
Mahna Singh on his father’s death was 
the proprietary rights in the land. At 
that time occupancy rights were held by 
third parties, and it was long after his 
father’s death that Mahna Singh had 
purchased these valuable rights from the 
tenants for a considerable sum of money 
belonging to himself. This was clearly 
his own self-acquisition and the estate so 
acquired could not possibly be immune 
from attachment in execution of a decree 
against his estate. 

The learned District Judge has observed 
that on the purchase of occupancy rights 
by the landlord they had merged in the 
proprietary rights and thereafter the 
occupancy rights should not be taken as 
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existing and the land should be viewed as 
proprietary land’. But it does not follow 
from this, as has been supposed by the 
learned Judge, that the entire interest in 
the land had become ancestral. The act, 
which brought about this state of affairs, 
was the purchase by Mahna Singh with 
his own money, and it is difficult to see 
how the interest so purchased could be 
regarded as having devolved on him by 
inheritance from his father. The property 
so acquired is, therefore, not exempt from 
attachment and is available for the satis- 
faction of the appellant’s decree by tem¬ 
porary alienation for a period not exceed- 
ing twenty years. I accept the appeal, 
set aside the judgment of the learned 
District Judge and restore that of the 
executing Court. Having regard to all the 
circumstances I leave the parties to bear 
their own costs in all Courts. 

S.C./d.s, Appeal alloiced. 
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Young, C. J. and Monroe, J. 

Earnam Singh and oi/iers—Convicts— 

Appellants. 

V. 

Emperor. 

Criminal Appeal No. 1353 of 1936, 
Decided on 4th March 1937, from order of 
Addl. Sess. Judge, Amritsar, D/- 2l8t 
November 1936. 

Criminal Trial — Conviction — Evidence— 
Every witness contradicting bis own state* 
ment subsequently—It is unsafe to convict. 

■Where every one of the witnesses has been 
demonstrated at the trial to have contradicted the 
statement that he made before the committing 
Magistrate, it is not safe to convict the accused. 

[P 697 C 2] 

B. Puri, Mehtab Singh and B. A. 

Cooper—(or Appellants. 

Des Baj Sawhney—for the Crown. 

Young. C. J.—Harnam Singh, Karam 
Singh, Amar Singh, Hari Singh and Sadhu 
Singh have been convicted of the murder 
of Chanan Singh and of having injured 
Balwant Singh and Natha Singh and have 
been condemned to death under S. 302, 
Penal Code. Sentencea of imprisonment 
have been inflicted in respect of the 
assaults on Balwant Singh and Natha 
Singh. The case for the prosecution was 
that there had been disputes between the 
party of the appellants on the one side 
and the party of the prosecution witnesses 


on the other and that on 23rd July 1936 
the five appellants made a sudden attack 
on Chanan Singh. According to the evi¬ 
dence three of them were armed with 
deadly weapons. The incident took place 
about 8 o’clock in the morning or soon 
afterwards. Bur Singh lambardar, who 
claims to have been present, made the first 
information report at a police station one 
mile distant at 11 o’clock. He named 
certain persons in it who afterwards 
appeared as eye-witnesses and omitted the 
names of others. The first information 
report reads as though he claimed to be 
himself an eye-witness of the murder and 
also of both the assaults, though before 
the Court he had to admit that he was 
not a witness of either assault. The learned 
Sessions Judge has examined the evidence 
of witnesses in detail and he has found 
every witness unsatisfactory considering it 
doubtful whether Bur Siugh, Hardit Singh 
or Jail Singh saw the occurrence at all. 
He does rely on one witness—Balwant 
Singh— who himself was beaten. All of 
the assessors were dissatisfied with the 
evidence for the prosecution and said that 
there was no prosecution witness who 
was worthy of trust. Three of the asses¬ 
sors, notwithstanding that, said that the 
case was a true one. The fourth was more 
logical and found that the accused were 
not guilty. 

We have examined the evidence of the 
witnesses in detail, particularly that of 
Balwant Singh, on whom the learned Ses¬ 
sions Judge relied. An interesting feature 
of this case is the able manner in which 
the witnesses were cross-examined at the 
trial by Mr. Gian Chand Sharma. His 
questions were almost invariably to the 
point and the result of his cross-examina¬ 
tion is that we feel that none of these 
witnesses can be trusted at all, not even 
Balwant Singh. We do not feel, therefore, 
that on evidence of this character where 
every one of the witnesses has been demon, 
strated at the trial to have contradicted 
the statement that he made before the 
Committing Magistrate, it would be safe 
to convict. We allow the appeal and 
acquit the appellants. 

■7.B.B./A.L. Appeal alio ed. 
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Sher Khan and another — Plaintiffs 

— Petitioners. 

V. 

Akhtar Din — Defendant — 

Opposite Party. 

Civil Eevn. Petn. No. 661 of 1936, 
Decided on 14th January 1937, from de¬ 
cree of Judge, Small Cause Court, Lahore, 
D/. 15th May 1936. 

Contract Act (1872), S. 17 — Minor exe¬ 
cuting pro-note —No false representation as 
to age—Creditor not making enquiry about 
age —Mere non-disclosure of minority is no 
misrepresentation or fraud—Creditor cannot 
recover money. 

Where a promissory note is executed by a minor 
without making false representation as to his age 
and the creditor does not make enquiry regarding 
his age, the more non-disclosure of his minority 
by the minor does not amount to misrepresenta¬ 
tion or fraud within the meaning of 8. 17, Con¬ 
tract Act. The creditor therefore is not entitled 
to recover the money. No doubt it is the moral 
duty of the minor to inform the creditor of his 
minority, just as it is his moral duty to pay his 
just debt but ‘duty’ in the Explanation to 8. 17 
clearly moans a legal duty : A J R 1928 Lah 
609, Disting. [P 598 0 2] 

Panna Lai Bahl — for Petitioners. 

Abdul Aziz — for Opposite Party. 

Order.—The plaintiff sued for Rs. 500, 
principal and interest, on the basis of a 
promissory note for Rs. 400 executed by 
the defendant. The defendant pleaded 

(a) that he received no consideration and 

(b) that he was a minor at the time. The 
Judge of the Small Cause Court dismissed 
the suit on the ground that the contract 
was void ah initio. It was further sug¬ 
gested in that Court that in equity the 
defendant should be compelled to return 
the money but the learned Judge repelled 
the suggestion. The plaintiff has come 
here in revision against the order of the 
Judge, Small Cause Court. His plea is 
that the minor was guilty of fraud in 
concealing his minority. The plaint says 
nothing about the defendant’s minority 
and it would appear that the plaintiff 
only discovered the defendant’s minority 
during the present trial. At the time of 
executing the promissory note the defen¬ 
dant was between 19 and 20 years of age, 
but he was a minor because his mother 
had been appointed as his guardian by 
order of the Senior Subordinate Judge. 
The defendant pleaded that he was a 
minor and in his statement the plaintiff 


guardian had been appointed by the Court 
and that he made no enquiry regarding 
his minority. The only point is whether 
the defendant is guilty of fraud in not 
informing the plaintiffs that he was a 
minor. The petitioner's counsel relies on 
S. 17, Contract Act, which defines “fraud”, 
including, inter alia, the active conceal, 
ment of a fact by one having knowledge 
or belief of the fact. The Explanation 
says : 

Mere silence as to facts likely to aSect the 
willingness of a person to enter into a contract is 
not fraud, unless tbe circumstances of the case 
are such that, regard being bad to them, it la the 
duty of the person keeping silence to speak, or 
unless his silence is, in itself, equivalent to 
speech. 

No case was quoted where failure of a 
minor to reveal his age had been regarded 
as fraud. The respondent’s counsel sug¬ 
gests a distinction between active and 
passive concealment of a fact. Active 
concealment of a fact might be silence in 
answer to questions. Here there was no 
enquiry. No doubt it was the defendant’s 
moral duty to inform the plaintiff of his 
minority just as it is now his moral duty 
to pay his just debt, but “duty” in the 
Explanation clearly means a legal duty. 

I am of opinion that the defendant did 
not commit fraud as defined in S. 17, Con. f 
tract Act, and, therefore, the Full Benoh| 
ruling, 9 Lah 701,^ does not apply. That? 
ruling lays down that a minor, who has 
entered into a contract by means of a 
false representation as to bis age, though 
not liable under the contract, may, in ^ 
equity, be required to return the benefit 
he has received by making a false repre. ■ 
sentation. Here the minor made no false 
representation ; no enquiry was made as 
to his age. For these reasons I am reluc¬ 
tantly constrained to dismiss this petition, 
but in the circumstances, like the Judge, 
Small Cause Court, 1 direct the parties to 
bear their own costs. 

S.C./d.S. Petition disinissed. 

1 . Khan Gul v. Lakha Singh, AIR 1928 Lah 
609=111 1 0 175=9 Lah 701=30 P L R 60 
(P B). 
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Addison and Din Mohammad, JJ. 

Hazura Singh and oi/iers—Plaintiffs— 

Appellants. 

V. 

Mohindar Singh and others — Defen¬ 
dants — Respondents. 

Second Appeal No. 1195 of 1936, De. 
sided on 3rd March 1937, from decree of 
Diat. Judge, Ambala, D/. 6th June 1936. 

(a) Evidence Act (1872), S, 32, Cls. (5) and 
(6) — Definite person must be indicated as 
author of statement. 

Clauses (5) and (6) of S. 32, Evidence Act, 
become operative only when it is proved that the 
maker of the statement intended to prove is dead 
or cannot be found, eto.; and unless a definite 
person is indicated as the author of the statement 
it would be impossible to hold the conditions 
precedent to be established in his case: Case law 
discussed, [P 600 C 1] 

(b) Evidence Act (1872), S, 90 — Entries in 
bahis of priests—Presumption is permissible 
only if evidence is led to prove identity, 
signature and handwriting of writer. 

In relation to the entries in the bahis of the 
priests, the presumption under S. 90, Evidenoe 
Act, will be permissible to the Courts only if evi¬ 
dence is led to prove the identity, signature and 
handwriting of the writer; otherwise it will nei¬ 
ther be possible to determine the age of the docu* 
ment nor to presume that the signature and 
every other part of the document alleged to bo in 
the handwriting of a particular person is in that 
person’s handwriting. In cases where no signa¬ 
tures appear on the face of the document and it 
is not alleged who the writer is, B. 90 will not 
come into play at all. [P 601 0 1] 

Mehr Chand Mahajan — 

for Appellants. 

Bishan Narain — for Respondents. 

Din Mohammad, J.—The only question 
involved in this appeal is, whether the 
plaintiffs who seek to have a gift made by 
a widow, Har Devi, set aside are colla¬ 
terals of her deceased husband, Atru, 

■ Oral evidence produced by the plaintiffs 
has been disbelieved by both the Courts 
below. The adjacency of land and houses, 
relied upon by the Senior Subordinate 
Judge has been considered to be insuffi¬ 
cient by the District Judge to justify an 
inference of relationship. The only factor 
that remains to be considered is the 
admissibility of the bahis of the family 
priests. Such documents can be admitted 
only under Cls. (6) and (6) of S. 32 or S. 90, 
Evidence Act, and the simple answer to 
■this question therefore is that these docu- 
•ments are admissible only if they satisfy 
<all the requirements laid down by those 


provisions of law and not otherwise. Both 
Cls. (5) and (6) of S. 32 are controlled by 
the opening paragraph of that section and 
cannot be considered in an independent 
and detached position. Looked at in this 
manner, CL (5) would apply only if: 
(a) the statements, written or verbal, 
intended to be relied upon, were made by a 
person who is dead, or who cannot be 
found or who has become incapable of 
giving evidence or whose attendance can¬ 
not be procured without an amount o 
delay or expense which, under the circums¬ 
tances of the case, appears to the Court 
unreasonable ; (b) the statements relate to 
the existence of any relationship by blood, 
marriage or adoption ; (c) the relationship 
exists among those persons as to whose 
relationship the person making the state¬ 
ment had special means of knowledge; 
and (d) the statements should relate to a 
period before the question arose. Under 
Cl. (6), besides the conditions (a), (b) and 
(d) specified above, the following addi¬ 
tional requirements must be satisfied: 
(l) the statements should relate to a rela¬ 
tionship that existed between persons 
deceased ; and (2) the statements should 
have been made in any will or deed relat¬ 
ing to the affairs of the family to which 
any such deceased person belonged or in 
any family pedigree or upon any tomb¬ 
stone, family portrait or other thing on 
which such statements are usually made. 

It will be seen that under both Cls. (5) 
and (6) the basic requirement is that the 
statement intended to be proved should 
be that of a person who is dead or who 
cannot be found, etc., and while under 
Cl. (5) that person must have had a special 
means of^ knowledge, under CL (6) this 
condition is absent. We are aware of the 
fact that certain learned commentators on 
the Indian Evidence Act have, on the 
authority of certain rulings of the High 
Courts in India, observed that under 
CL (6) it is not necessary to prove by 
whom the statements were made, but 
with all respect, we are not disposed to 
agree with them, if what they intend to 
convey is that a statement under CL (6) is 
admissible even if it is not known who had 
made it. If this were so, how will it be 
possible to say that the maker of the 
statement is dead or cannot be found, etc,, 
and so long as that material is wanting, 
neither CL (5) nor CL (6) can be invoked. 

It may, be necessary here to examine the 
various authorities cited at'the Bar. The 
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first authority is that of the Privy 
Council reported in 30 All 510.^ 

In that case two pedigrees were 
admitted by their Lordships of the Privy 
Council. One of them was filed by a de- 
ceased member of the family in a previous 
civil suit instituted by him and bore his 
signatures (p. 522). The second had been 
obtained from a deceased member of the 
family as a statement of the family des¬ 
cent, for the purpose of being given in 
evidence in certain criminal proceedings 
(p. 523). Both these documents therefore 
fulfilled all the conditions laid down in the 
relevant provisions of the Evidence Act. 
In 37 All 600,^ a Division Bench of the 
Allahabad High Court, while referring to 
Cl. (6) of S. 32, Evidence Act, no doubt 
remarked : 

Neither the section nor the clause provides that 
it is necessary to show who it was that made the 
statements. In the case of an old pedigree it 
would be generally quite impossible to give evi¬ 
dence as to who was the author of the statements. 

But with all respect, we are not pre- 
pared to endorse a proposition and reason, 
ing couched in such wide terms. As stated 
above, Cls. (5) and (6) become operative 
only when it is proved that the maker of 
the statement intended to be proved is 
dead or cannot be found etc; and unless a 
definite person is indicated as the author 
of the statement, it would be impossible 
to hold the conditions precedent to be 
established in his case. If the reasoning 
employed by the learned Judges is followed 
and their principle adopted, every forged 
entry in an old bahi of pandas would 
become sacrosanct and immune from attack 
and this could never be the intention of 
the Legislature in enacting Cls. (5) and (6). 
In 46 All 665,^ the entries which were 
held to be admissible were proved to be in 
the handwriting of the father and grand- 
father of the witness who deposed to their 
correctness (p. 669). In 15 I C 625,* 
which referred, among other authorities, 
to 30 All 510,^ Piggott, J., at pp. 630 and 
631 of the report, has made certain perti¬ 
nent observations in regard to the bahis 
of the Hindu priests and they are well 

1 . Kalka Farshadv. Mathura Parsbad, (1909; 30 
All 510=1 I C 175=35 I A 166=11 0 C 
362 (P C). 

2. Jahangir v, Bheoraj Singh, AIR 1915 All 334 
=30 I C 505=13 A L J 817=37 All 600. 

8 . Anandi v. Nand Lai, AIR 1924 All 575=88 
10 618=46 All 665=22 A L J 657, 

4. Oolleotor of Farrukhabad v. Qajraj Singh, 
(1912) 151 0 625. 
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worth perusal. We are in complete accord^ 
with most of those observations, especially 
where he has emphasized the need of 
receiving such books with caution and of- 
subjecting them to a severe scrutiny in 
order to guard against the possibility of 
fabrication. But with all respect we 
demur to the remark that 

Such an entry might be treated as admissible 
under the clause above referred to [01. (5) of S.32], 
if the Court were of opinion that there was a fair 
presumption that it represented a statement made 
by some person who had special means of know¬ 
ledge, even though that person could not with- 
oertainty be named. 

If a person cannot be named with cer¬ 
tainty, in other words, if a person’s iden¬ 
tity is not established, how can a Courb 
presume that, that unnamed, uncertain 
person had a special means of knowledge- 
in relation to the fact stated by him. Ib 
would further be clear from the remark, 
"l think also that such entries might be- 
admissible under Cl. (6) of S. 32 aforesaid” 
that the learned Judge did not consider 
Cl. (6) properly and his opinion about the^ 
admissibility of these entries under that 
clause was indefinite. In 11 Lab 503,^ 
all that was remarked was: 

The admissibility of such entries for proving, 
relationship under S. 32, Evidence Act, has been 
recognized in several judicial decisions: vide, inter- 
alia, Anandi v. Nand Laf,^ and has not been 
disputed before us. But the entries produced do 
not appear to be reliable enough or sufficient to 
establish the alleged relationship (p. 514). 

In the first place, we have already 
pointed out-above that in 46 All 665,® the 
entries were proved to be in the handwrit¬ 
ing of definite persons who had long before 
died. Secondly, as the admissibility of the 
entries in question was not disputed before- 
the learned Judges, they did not consider 
it necessary to discuss the matter from 
all its aspects. In A I B 1936 Lah 261,^ 
the learned Judges observed : 

The defendants relied in this conneotion on 8om& 
documentary evidence. They relied on certaia- 
extracts from pandas' books from Haidwar, but* 
after hearing arguments we are of opinion that 
these particular entries are inadmissible in evi¬ 
dence. Two witnesses were called. Bam Prasad, 
a semi-blind old man, aged 70, from whose cos- 
tody the books were produced, and his clerk, 
Balmokand. Neither of them wrote the entries in. 
question and neither of them could say by whom 
they were written. Ram Prasad himself said he- 


5. Balax Ram High chool, Panipat v. Nannn 
Mai, AIR 1930 Lah 579=128 I C 582=U- 
Lah 603=31 P L R 609. 

6 . Hamam Singh v. Mt. Bhagi, AIR 1936 Lab 

261=1611 C 916=88 P L B 26=16 Lab 
1007. 
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Qevei saw Bbag Singh. It, therefore, appears 
that these particular entries are inadmissible. 

We are in respectful agreement with 
these remarks and consider that on those 
facts that was the only proper decision to 
be made. Coming now to S. 90, Evidence 
Act, the material portion of that section 
reads as follows : 

Where any document, purporting or prove! to 
be thirty years old, is produced from any custody 
• . . . the Court may presume that the signature 
and every other part of such document, which 
purports to be in the handwriting of any parti¬ 
cular person is in that person’s handwriting. . ,, 

Here again, it will be obvious that 
among other things it is necessary to esta. 
blish that (a) the document is thirty years 
old, (b) it hears the signature of a parti¬ 
cular person and (c) any part of the docu¬ 
ment is in the handwriting of a particular 
person. It is then and then alone that 
the Court is empowered to presume that 
the document is in that person's hand, 
writing. In relation to the entries in the 
hahis of the priests, this presumption, 
therefore, will ha permissible to the Courts 
only if evidence is led to prove the iden. 
tity, signature and handwriting of the 
writer, otherwise it will neither be possible 
to determine the age of the document nor 
to presume that the signature and every 
other part of the document alleged to be 
in the handwriting of a particular person 
is in that person's handwriting. In oases 
where no signatures appear on the face of 
the document and it is not alleged who 
the writer is,. 8. 90 will nob come into 
play at all. Applying the principles enun¬ 
ciated above to the present case, we have 
no_ hesitation in holding that the entries 
relied upon by the plaintiffs are inadmis¬ 
sible in evidence under Cls. (5) and (6) of 
S. 32, nor can any presumption under 
S. 90 be made in their favour. The hahis 
in question were produced by a person 
who admitted that he was a mere servant 
of the priest to whom the books belonged. 
He was unable to say when those entries 
were written and by whom. Being a 
stranger to the entries themselves he could 
not even swear to their being written by 
a priest of the family. In these oircum- 
stances, it cannot be said that the condi¬ 
tions precedent for applying Cls. (5)and(o) 
are fulhlled or that the requirements of 
90 are satisfied. 

Before oonoludiag we may remark that 
the admissibility of such entries has 
nothing to do with their genuineness nor 
with the weight to be attached to them. 


These things will have to be decided in 
every case that arises on its own facts. 
All that we intend to lay down in this 
judgment is that the question of admis- 
sibility of hahis produced by the priests is 
covered by Cls. (5) and (6j of S. 32 as well 
as S. 90, Evidence Act, and if all the con¬ 
ditions laid down therein are fulfilled, they 
are relevant and admissible in evidence. 
But if those requirements are not satis¬ 
fied, they are mere waste paper, however 
old or genuine they may purport to be. 
With these remarks we dismiss this appeal 
and affirm the decision of the lower appel¬ 
late Court. As the point was not very 
clear, we leave the parties bo bear their 
own costs throughout. 

S.C./d.s. Appeal dismissed. 
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Girdhari — Defendant — Appellant. 

V. 

Bam Kala and others^ Plaintiffs and 
others, Defendants — Respondents. 

First Appeal No. 8 of 1937, Decided on 
19th April 1937, from order of Senior 
Sub-Judge, 4th Class. Eohbak, D/. 20th 
November 1935. 

Civil P. C, (1908), O, 1, R, 8 —Procedure— 
Permission granted to limited persons to con¬ 
duct suit on behalf of proprietary body—One 
of them withdrawing—It is for Court to 
decide whether or not remaining plaintiffs 
should continue to prosecute suit. 

Where permission is granted to certain persons 
under 0. 1, R. 8, Civil P, C., to conduct the suit 
on behalf of the proprietary body and one of them 
withdraws, it is for the Court to decide whether 
it will permit the remaining plaintiff or plaintiffs, 
to whom the general sanction has been given, to 
continue to prosecute the suit, or whether it will 
insist upon the original number, in which case it 
should notify to the members of the proprietary 
body to ask them so that they may authorize 
another person to conduct the case on their behalf 
as a co-plaintiff : AIR 1931 Mad i32. Foil, 

[P 602 C 1] 

Shamair Chand — for Appellant. 

L, M. Datta — for Respondents 

(Plaintiffs). 

^ Judgment.—In execution of a decree 
obtained by Girdhari, defendant 1, against 
defendant: 2 to 4, who are non.proprietor 
in the villag-; the decree.holder go. 
attached the house occupied by the judg¬ 
ment, debtors. Ram Kala and Hari Singh, 
who are two of^ the proprietors of Pana 
Pachosian of village Bhaprauda, brought 
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a suit on behalf of the proprietors of the 
Pans for a declaration to the effect that 
the house belonged to the proprietors of 
the Pana and was not liable to be 
attached and sold in execution of the decree 
against defendants 2 to 4, who were non¬ 
proprietors and were in occupation as 
kamins. The suit was brought after the 
necessary permission had been obtained 
frona the Court under 0. 1, R. 8, Civil 
P. C. After the case had proceeded for 
some time, Ram Kala, plaintiff, filed an 
application stating that on enquiries he 
had satisfied himself that the house 
belonged to defendants 2 to 4 and that it 
was liable to attachment and sale in exe¬ 
cution of the decree; he consequently inti¬ 
mated to the Court that he did not wish 
to prosecute this suit. The other plaintiff, 
Hari Singh, did not join in the applica¬ 
tion and wished to prosecute the suit. The 
defendant Girdhari objected that permis- 
sion having been granted to two persons 
to conduct the suit on behalf of the pro¬ 
prietary body and one of them having 
withdrawn, the suit should be dismissed. 
The trial Judge upheld the plea and dis¬ 
missed the suit. 

On appeal by Hari Singh the learned 
Senior Subordinate Judge came to a con¬ 
trary conclusion and held that it was 
competent to Hari Singh to continue the 
suit. He accordingly accepted the appeal 
and remanded the case under 0. 41, R. 23, 
Civil P. C., for decision on the merits. 
Girdhari has preferred an appeal under 
0. 43, R. 1 to this Court. In the memo- 
randum of appeal it was attempted to 
support the order of the Court of first 
instance dismissing the suit but at the 
time of arguments Mr, Shamair Chand 
expressed his inability to do so; he frankly 
admitted that the suit should not have 
been dismissed forthwith. In such a case 
the proper course to follow was the one 
'suggested in 54 Mad 527,* namely that it 
iis for the Court to decide whether it 
[will permit the remaining plaintiff or 
plaintiffs, to whom the original sanction 
|had been given, to continue to prosecute 
'the suit, or whether it will insist upon the 
•original number in which case it should 
inotify to the members of the proprietary 
|body to ask them so that they may autho- 
■riza another person to conduct the case 
!on their behalf as a co-plaintiff. I accept 

1. Venkatakrishna Reddi v, Sriaivaaaohariar, 
A I R 1931 Mad 462=130 I 0 761=54 Mad 
627=61 M L J 135, 


the appeal and in modification of the order 
of the lower appellate Court remand the 
case to the Court of first instance with 
the direction that the procedure laid down 
above may be followed. Having regard 
to all the circumstances of the case I leave 
the parties to bear their own costs. 

v.b.B./a.l. Case remanded, 
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Addison and Din Mohammad, JJ. 

Raja Ear Indar Singh — Plaintiff 

Appellant. 

V. 

Shiv Bam — Defendant — Respondent. 

First Appeal No. 52 of 1936, Decided on 
10th December 1936, from decree of Senior 
Sub.Judge, Ferozepore, D/- 6th November 
1935. 

Adverse Possession—Declaratory suit under 
O. 21, R. 63, Civil P. C. — During pendency 
plaintiff wrongly dispossessed of property 
Plaintiff neither amending his original suit 
nor instituting fresh suit within twelve 
years of wrongful dispossession — Posses¬ 
sion would be adverse — Decision in declara¬ 
tory suit in his favour would not affect 
adverse possession. 

Where a person has instituted a suit under 
0. 21, R. 63, Oivil P. 0., for a declaration of his 
title to oertain property on the ground that a 
cloud has been cast on his title by a oertain act, 
and if during the pendency of such suit he is 
wrongly dispossessed of the property, then it is 
his duty to protect himself from adverse posses¬ 
sion either by amendment of his original suit for 
declaration or by instituting a fresh suit even 
though the fresh suit would be decided after the 
decision of the first suit. If he takes no suoh steps 
within twelve years from the date of disposses¬ 
sion, the possession would be adverse and a decision 
in the declaratory suit in his favour would not 
affect the adverse possession : Case law discussed, 

[P 606 0 2; P 607 0 1] 

J, N. Aggarwal and Jhanda Singh 

for Appellant, 

Achhru Ram Bhagwan Das — 

for Respondent. 

Addison, J. —This suit was brought by 
His Highness the Maharaja of Faridkot 
for recovery of the sum of Rs. 15,067-2-9 
against Messrs. Ram Lai and Shiv Ram, 
Advocates of Ferozepore. The history of 
the case is fully detailed in 104 P R 1917* 
and 10 Lah 447^ a nd will be restated 

1 . Brij Indar Singh v. Lala Kanshi Ram, AIR 

1917 P 0 166=42 I 0 43=104 P R 1917=44 
I A 218=45 Oal 94 (P 0). 

2. Maharaja of Faridkot v. Anant Ram, AIR 

1929 Lah 1=114 I 0 62=10 Lah 447=31 
PLR621. 
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here so far as is necessary. A Mr. Coates 
sold the suit property in Ferozepore Can. 
tonment to the Agra Bank, Lahore, by 
means of a sale deed, dated 17th January 
1895. Maharaja Bikrim Singh, the prede- 
cessor-in-title of the present plaintiff, pur¬ 
chased it from the Bank on 27th Septem¬ 
ber 1897, benami, in the name of Kanwar 
Gajindar Singh. Certain creditors of Mr. 
Coates had the property attached in exe¬ 
cution of a decree against Mr. Coates, 
whereupon Maharaja Balbir Singh, son of 
Maharaja Bikrim Singh, put in an objec- 
tion against the attachment on the ground 
that the property was his and did not 
belong to Mr. Coates. This objection was 
dismissed by the executing Court on 24th 
April 1903. After this on 16th June 1903, 
Maharaja Balbir Singh instituted a suit 
under the provisions of S. 283 of the old 
Civil P. C., which corresponds to 0. 21, 
B. 63 of the new Civil P. C. There is no 
essential difference in the two sections. This 
suit was dismissed by the then District 
Judge of Ferozepore on 16th March 1908, 
on the ground that it had abated. Against 
this order, Maharaja Brij Inder Singh 
preferred an appeal in the Chief Court 
which was dismissed on 20th January 1911. 
On Ist July 1911 the Maharaja applied 
for leave to appeal to His Majesty in 
Council, and this was granted on 30th 
April 1914, By order of the Privy Coun¬ 
cil, dated the 19th July 1917, the appeal 
was accepted and the suit remanded for 
trial on the merits. Their Lordships’ deci¬ 
sion is reported in 104 P R 1917.^ There, 
after the suit was again dismissed by the 
Subordinate Judge, First Class, Feroze¬ 
pore, on 12th June 1920. An appeal was 
preferred from this decision which was 
decided on 15th October 1928 : see 10 Lah 
447.^ This Court accepted the appeal 
and decreed the suit, holding that the 
property attached in 1901, belonged to 
the Maharaja and not to Mr. Coates. 

In the meantime, after the appeal of 
the Maharaja had been dismissed on 20th 

January 1911, by the Chief Court of the 
Punjab and before the application for 
leave to appeal to His Majesty in Council 
had been put in on 1st July 1911, the pro- 
perty was sold in execution of the decree 
of the creditors of Mr. Coates on Slst May 
1911, the sale certificate being granted on 
the 30th June 1911. Possession was given 
to the auction purchasers, who are the 
present defendants, by the District Judge, 
Ferozepore, on 14th August 1911. The 


retainers of the Maharaja seem to have 
taken back possession and there were cri¬ 
minal proceedings instituted by the auc- 
tion purchasers under the provisions of 
S. 145, Criminal P. C. In those proceed¬ 
ings possession was again given to the auc- 
tion purchasers by a Magistrate, First 
Class, on 8th February 1912. It must thus 
be taken that the puiohasers were given 
possession on 14th August 1911. They 
lost possession thereafter for a brief period 
and again obtained possession, which was 
never disturbed, on 8th February 1912. 
In the meantime, the property was required 
by Government for a public purpose and 
it was accordingly acquired under the pro¬ 
visions of the Land Acquisition Act, the 
date of the Collector’s award being 8th 
December 1926. The sum awarded was 
Es. 12,414, this amount being taken by 
the defendants half and half. The plain, 
tiff, having succeeded on 15bh October 
1928, in his suit instituted under the 
provisions of S. 283 or 0. 21, R. 63, Civil 
P. C., instituted this suit on 7th July 1930 
against the auction.purchasers for recovery 
of the sum of Rs. 12.414, awarded by the 
Collector, together with interest amounting 
to Rs. 2,653.2.9, total Rs. 15.067-2.9. 
During the pendency of this suit, one of 
the defendants, Ram Lai, entered into a 
compromise with the plaintiff, as a result 
of which the suit was dismissed so far as 
he was concerned. It continued, however, 
against Mr. Shiv Ram to the extent of one- 
half, that is, for recovery of the sum of 
Rs. 7,533-9-41'. This suit has been dis. 
missed and the Maharaja has appealed. 

Various defences were raised, but most 
of^ them are no longer in dispute. The 
trial Court held that Mr. Coates' decree, 
holders^ were not necessary parties, that 
the decision in the suit, instituted under 
the provisions of S. 283, Civil P. C.. bound 
the auction*purchasers though they were 
not parties to it, that the decision in the 
suit instituted by the Maharaja in bis 
personal capacity on 18th May 1912 did 
not affect the decision in this case, that 
the principle of lis pendens applied to the 
auction sale though it was an involuntary 
transfer, that the plaintiff’s right to the 
property was not affected by the sale in 
favour of the defendants at the time when 
it took place and finally, however, that 
the suit was barred by time, possession 
having been adverse from the date when 
possession was taken, that is, either from 
14th August 1911 or 8th February 1912, 
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It was on the last finding that the suit 
was dismissed. 

The arguments before us have been con¬ 
fined to the question as to whether posses¬ 
sion has been adverse since 1911 or 1912, 
and it was admittsd that if this is so the 
suit is time barred. At the time when the 
suit under S. 283, Civil P. G., was insti¬ 
tuted, a suit for a declaration did lie and 
on the authority of 16 Lah 729,® the 
plaintiff could continue his declaratory 
suit in spite of the sale in 1911. The ques¬ 
tion is whether he could have amended 
his first suit after 1911 so as to include 
consequential relief against the auction, 
purchasers or instituted a fresh suit against 
them, which would have depended on the 
result of the first suit. If he could, there 
can be no question but that the present 
suit is time-barred. The decision of this 
Court in 10 Lah 447® was merely to the 
effect that in 1903 the property belonged 
to His Highness the Maharaja. This merely 
emphasized that the property was wrong, 
fully sold in 1911. Normally, therefore, 
possession would be adverse from 1911 or 
1912 unless it can be held that there was 
no other remedy open to the Maharaja 
except to continue his suit, instituted in 

1903 under the provisions of S. 283, Civil 
P. C. There is ample authority for the 
proposition that in a suit instituted under 
the provisions of S. 283 or 0. 21, R. 63, 
the plaintiff can sue any person who in the 
meantime after the rejection of his objec¬ 
tions has come to have any interest in the 
disputed property, including the auction- 
purchasers. This was so held iu 9 Lah 
167,^ while 12 Cal 696® lays down the 

same proposition. 

In 16 Bom 608,® it was said that there 
is nothing in the words of S. 283, Civil 
P. C., to limit the party unsuccessful in 
the attachment proceedings to a suit for a 
mere declaration of his alleged right.^ He 
is at liberty to pray, in the same suit, for 
consequential relief to which he cafty be 
entitled. It was held in 13 Lah 143 that 

3. Hurmat Ali Shah v. Tufail Mohamed, AIR 
1935 Lah 332=156 I 0 830=16 Lah 729=37 
P Xj R 99 

i, Tulsi Das V. Shiv Dat, AIR 1927 Lah 631= 
103 I C 763=9 Lah 167=29 P L R 375. 

5, Kishori Mohan Rai v. Hursook Das, (1986) 
12 Cal 696. 

6 . Badu Raghu v. Ram Govind, (1892) 16 Bom 
608. 

7« Abdul Aziz v. Alliance Bank of Simla, AIR 
1931 Lab 483=182 I 0 215=18 Lah 143=83 
P L R 345. 


a suit under 0. 21, R. 63 is of a oompre. 
hensive character and the plaintiff can 
establish therein the claim made by him 
in the execution proceedings as well as 
other consequential relief, while a FuU 
Bench of the Madras High Court held in 
40 Mad 733® that the words to establish 
the right which he claims to the property" 
which occur in 0. 21, R. 63, Civil P. 0.^ 
are wide enough to cover not only a suit 
for a declaration but also one for relief 
consequential on such declaration. It is 
unnecessary to refer to other authorities 
on the point. It follows that, if anything 
further has been done before the suit of 
the plaintiff instituted under the provisions 
of S. 283 or 0. 21, R. 63, the plaintiff 
claimant can sue in that suit not only for 
a declaration as to his right but for further 
relief against the acts which have been 
done to his prejudice before the suit is 
instituted. That being so, it would seem 
to follow that a suit which was instituted 
before any prejudicial acts have been done 
can be converted by amendment into a 
suit to protect the plaintiff against those 
acts when those acts take place, and that 
in any case the plaintiff can certainly 
institute a fresh suit to protect himself 
against those subsequent acts even although 
that fresh suit would be decided after the 
suit for a mere declaration had been 
decided and would depend upon the decla¬ 
ratory decree granted. 

Reliance, however, was placed by the 
learned counsel appearing for the appel¬ 
lant upon 44 Bom 934.® In that case the 
defendants had brought a suit against the 
plaintiffs for a declaration that they were 
entitled to a half share in the right to 
manage a Devasthan property. The plain, 
tiffs then pleaded that they were solely 
entitled to the management as they were 
in adverse possession for over 12 years 
prior to the suit. It was, however, held 
that the plaintiffs’ adverse possession com. 
menoed only from 1885, and a decree 
declaring the joint management of the 
plaintiffs and the defendants was passed 
on 7th July 1896, After the decree, the 
plaintiffs remained in possession and the 
defendants took no active step to execute 
the decree in their favour until they were 

8 . Basivireddi v, Ramavya, AIR 1917 Mad 393 

=86 I 0 445=40 Mad 733=31 M L J 894 

(PB). 

9, Akbaralll Mir Inayatalli v. Abdul Ajis, AIR 

1920 Bom 61=68 1 0 96=33 Bom L B 916= 

44 934* 


1937 


Har Indar Singh v. Shiv Eam (Addison, J.) 


let into possession by the Collector’s order, 
dated Ist August 1908. The plaintiffs 
thereupon brought a suit in 1912 to estab¬ 
lish their sole right to manage the Deva- 
sthan property and contended that by 
non.execution of the decree in the suit of 
1893 they became entitled to tack on the 
period of adverse possession before the 
date of that decree to the period after the 
decree thereby acquiring an absolute title 
by adverse possession. It was held that 
the decree in Suit No. 96 of 1893 put an 
end to adverse possession on 7th July 1896 
and that, though the execution of that 
decree was barred, the right remained and 
therefore the plaintiff could not get abso¬ 
lute title by adverse possession. There 
are, however, numerous authorities which 
have dissented from what is laid down in 
the above decision. In A I E 1930 Lah 
472,^° 44 Bom 934® was not followed and 
it was held that a decree not accompanied 
by actual effective assertion of rights and 
taking possession of those rights does not 
help to stop adverse possession running. 
In' A I E 1930 Bom 400,^^ the same pro¬ 
position was laid down and 44 Bom 934® 
was not followed. In 46 Mad 525*® a 
Division Bench dissented from the decision 
in 44 Bom 934® and held that a judgment 
of a Court, declaring that a party in pos¬ 
session of immoveable property has no 
title to it, has not the effect of interrupt¬ 
ing the continuity of his adverse posses¬ 
sion as against the real owner. There are 
numerous other authorities on this point, 
such as 63 I C 881,*® a decision of a 
Division Bench of this Court, A I E 1929 
Lah 524,*^ another decision of a Division 
Bench of this Court, 9 I C 795,*® a deoi- 
Sion of a Division Bench of the Madras 
High Court, 37 Bom 64*® and A I E 
1936 All 466.*^ It follows that, though 
the decision of this Court in 10 Lah 447,® 

10. Jaimni Das v. Phullakhan, AIR 1930 Lah 

472=129 I 0 703=31 P L R 672 
H. Mulohand Chouthmal v. Hita Bai AIR 

1930 Bom 400=129 I 0 338=32 Bom L R 

695« 

12 . Singaravelu Mudaliar y. Ohokka Mudaliar 

^ 88=701 0 994=46 Mad 525 

=43 M L J 737. 

13. Hans Raj v, Maulu, (1921) 6310 881. 

14. Bahawal v. Ghulam Muhammad, AIR 192Q 

Lab 624=117 10 808. 
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to the effect that the property in 1903 
belonged to the Maharaja, is binding upon 
the auction purchasers, although they 
were not parties, by the principle of lis 
pendens, it is not a necessary consequence 
of that decision that adverse possession, 
which had commenced to run, was inter, 
rupted by that decision. 

The question seems to be set at rest by 
the decision of their Lordships of the 
Privy Council in 46 Mad 751.*® That was 
a suit instituted by the appellant-plaintiff 
to recover, as against a purchaser under 
an execution sale and those who claimed 
under him, certain property which had by 
two deeds, dated 2l8t February 1890 and 
13th December 1894, been devoted to 
charitable purposes. The first of these 
two documents declared that the heirs of 
the settlor in the order of primogeniture 
should be trustees and conduct the said 
charities. The settlor died in 1895, leaving 
him surviving his widow and Aruna- 
chellam, his only son. Arunachellam was 
the father of the plaintiff.appellant and 
became trustee of the charity under the 
deeds referred to. He became involved in 
debt^ and one of his creditors sued him, 
obtaining a decree in execution of which 
the endowments of the charity were 
attached. The plaintiff, who was then a 
minor, applied through his grandmother, 
the settlor’s widow, to the executing Court, 
objecting to the attachment. This objec¬ 
tion was dismissed on the ground that 
during the life-time of the appellant’s 
father Arunachellam, who succeeded as 
trustee upon the death of the settlor, the 
plaintiff had no locus standi. This was in 
1897. In the same year, a regular suit 
was instituted by the minor, acting through 
the same next friend, his grandmother 
seeking to establish the validity of both 
deeds. It is not clear whether this suit 
was brought under the provisions of 
B. 283, Civil P, C., or was an ordinary suit 
for a declaration as to the trust property 
but it would seem that this makes no 
difference, as the nature of the suits would 
have been the same. Whilst this suit was 

was not passed 
m it till 31st December 1904) the property 

was brought to sale under the decree 

apinst the plaintiff’s father, Aruna. 

chellam, on 22nd March 1898. It was pur 

chased by one Maraeayar. The sale was 

18. Subhaiya Pandaram v. Mohammed Mustafa 
Maraeayar, AIR 1923 P 0 175=74 I C 492 
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confirmed on 11th August 1898 and deli- affect the quality of the auction-purchaser's 
very of possession was made to the pur- possession ; it merely emphasized the fact 
chaser From that day the purchaser and that it was adverse. No further step was 
those claiming under him had been in taken in consequence of that declaration 
uninterrupted possession. The regular suit until fresh proceedings were instituted 
was decreed on Slst December 1904, it when it was too late. 

being declared that the properties, includ- It is impossible to distinguish this deci- 
ing those seized under the execution sale, Lordships of the Privy Coun- 

formed a trust for the purpose specified in -what has occurred in the present 

the deed. The auction.purchaser Maracayar jj; jg fc^ue that the proceedings 

after his purchase had applied to be joined delayed in the Courts but the fault 

as a defendant in that suit and his applica- g^ems to have been as much that of the 
tiou was granted. The plaintiff-appellant plaintiff as of anyone else. He could 
came of age on 6th August 1910 and peti- continue with his declaratory suit and 
tioned the District Court on 9th November obtain the declaration he sought but, if, 
1911 for leave to bring a suit to remove his meantime adverse possession com. 

father Arunachellam from the office of menced to run against him. it became his 
trustee. This leave being granted, he ^uty to protect himself either by amend- 
instituted a suit for removal accordingly, hjg original suit or by instituting 

and on 2l8t July 1913 obtained a decree a fresh suit which would have been stayed, 
removing Arunachellam, the plaintiff, pending the decision of the first suit. When 
appellant succeeding him as trustee.' remanded for retrial in 1917 

The plaintiff-appellant then brought ^y their Lordships of the Privy Council, 
the suit which came before their Lordships ^^^g amended his suit; for 

of the Privy Council, on 23rd July 1913 to ^g^ limitation. Limitation 

recover the property. Both Courts in expired in 1923 or 1924, when the pro- 
India decided against the plaintiff-appel. ^een acquired by Govern, 

lant and their Lordships agreed with this ment. It was for the plaintiff to protecti 
decision. They said that there was no himself further and not merely to go onj 
doubt that whatever period of limitation his declaratory suit. A hypothetical! 

be assigned, the full period had run before case might here be stated. A plaintiff hasj 
these proceedings were instituted, unless it 3 U 6(3 (or declaration of his title on the; 
could be alleged that by virtue of the ground that a cloud has been oast upon it! 
regular suit, to which the auction-purchaser ^ certain act. While that suit is pen. 
was a party on his own application, there ding, actual possession is taken of the 
was some interruption in the period. It property by the defendant by a wrongful 
was contended before their Lordships in declaratory suit continues, as it 

that case that the decision in the regular plaintiff is successful, but he 

suit of 1897 acted as res judicata and pre- takes no steps within twelve years to 
vented the auction, purchaser and his sue- obtain possession of the property of which 
cessors from asserting that the property jjg j^gg^ wrongfully deprived, 
was theirs. (The only difference between _ 

that case and the case now before us is On the authorities a suit brought after 

that the auction.purchasers before us were twelve years from the date of dispossession 
not parties to the first suit. The claim would be time-barred. Similarly, a plain, 
before their Lordships therefore was that tiff sues for a declaration as to hia right 
the first suit acted as res judicata and the in certain properties or for possession 
claim before us is that under the principle thereof. The suit is delayed. It will be 
of lis pendens the decision of the first suit necessary for him to institute the neces- 
was effective against the auction-pur. sary rent suits against tenants of the pro- 
chasers who were not parties.) Their perty or they will be barred by time. It 
Lordships then went on to say that they may be that these rent suits would have to 
did not think that the decree had that be stayed, pending the decision of the title 
effect. At the moment when it was passed suit, but that consideration does not affect 
the possession of the purchaser was limitation. It follows, therefore, that in 
adverse, and the declaration that the pro- the present case the Maharaja should have 
perty had been properly made subject to a taken steps to protect himself from the 
trust disposition, and therefore ought not act of wrongful possession taken in 1911 
to have been seized, did not disturb or or 1912 by the auotion-purohasers. His 
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declaratory decree obtained in 1928 merely 
emphasized the fact that that possession 
■was wrongful and adverse. The plea that 
the fault was due to delay in the Courts 
cannot be listened to. He could have 
iprotected himself as already indicated but 
ihe took no steps to do so. The declara. 
'tion given in 1928 did not affect the ques- 
:tion of adverse possession. It only declared 
that the property belonged to the Maha. 
raja in 1903 and was still his when it was 
sold in 1911 and wrongful possession taken 
thereof. For the reasons given we dis. 
miss the appeal with costs. 

P.R./D.s, Appeal dismissed. 
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Jai Lal, J. 

Firm S. Nasir.ud.Din — Appellants. 

v. 

Firm Durga Prashad and others— 

Respondents. 

Second Appeal No. 861 of 1936, Decided 
on 15th December 1936, from decree of 
Dist. Judge, Delhi,, D/. 11th May 1936. 

« Contract Act (1872), Ss. 69 and 230— 
Scope Agent undertaking by contract with 
firm abroad to pay it for all goods supplied 
by it and not paid for by purchaser — Order 
by purchaser to firm not through such agent 
— Purchaser refusing payment for goods 
supplied —Agent making payment for goods 
and suing purchaser for it — There being no 
privity of contract between agent and pur¬ 
chaser, agent cannot claim benefit of S. 69 

purchaser to agent showing 
willingness to make payment to him cannot 
so override S. 230 as to give agent right to sue. 

The mere fact that the agent had, by a separat® 
contract made with a firm abroad, undertaken t® 
pay it for all goods supplied by it and not paid fo^ 
by the purchaser does not entitle him to sue the 
purchaser for the recovery of the price of goods 
paid by the agent to the firm if the order is not 
placed through him. The agent under such cir¬ 
cumstances is not entitled to claim the benefit of 
8. 69, Contract Act on the ground that he is a 
person interested in making the payment, as there 
18 no privity of contract between the agent and 
purchaser. [p eog q 

In such a case even if by his letters to the agent 
and by payment of a part of amount to him, the 
purchaser has given an occasion to the agent to 
believe that he would pay the amount to him, 
still it cannot override the provisions of 8. 230 as 
to give the agent right to recover the amount from 
the purchaser. , [p gQg 0 1] 

Niaz AH — for Appellants. 

Bishati Narain for Respondents. 

Judgment, The appellant was appoint¬ 
ed an agent of a firm in Paris by their 


representative who had arrived in Delhi 
to secure orders for the firm. The appel¬ 
lant had to get commission on all orders 
secured by that representative or by the 
appellant himself and was also to get 
commission on all orders secured by him 
subsequent to the departure of the repre. 
sentative from Delhi. The appellant also 
undertook to recover the amounts due to 
the Paris firm from those to whom the 
goods ordered were to be supplied and 
anthorized it to draw bills on him in case 
of need for the price of the goods along 
with the consignee of the goods. Three 
days subsequent to the appointment of the 
appellant the representative of the Paris 
firm secured an order from the respon¬ 
dent for supply of perfumes, etc. ; it has 
been found by the learned District Judge 
that it is not correct as alleged by the 
appellant that the order was secured 
through him by the Paris firm from the 
respondent. In the indent, however, it 
appears that the signature of the appel. 
lant appears, though on behalf of the res- 
pondent it is suggested that this signature 
was put some time subsequently for the 
purpose of this case. A copy of the indent 
was produced by the respondent but it has 
mysteriously disappeared from the record. 
The existence of the signature of the 
appellant on the indent will not, however, 
materially affect the decision of this case 
in view of the finding of the District 
Judge that the appellant did not secure 
the order from the respondent. It is 
obvious that under the circumstances the 
appellant is not entitled to maintain a suit 
in his own name for the recovery of the 
amount due as price of goods alleged to 
have been sent to the respondent and 
refused delivery by him. 

Under S. 230, Contract Act, an agent is 
entitled to maintain a suit personally for 
the recovery of the price if the contract 
is made by him for the sale or purchase of 
goods of a merchant resident abroad. 
The contract in this case was not made 
by the appellant. It is, however, conten. 
ded that the appellant is entitled to 
recover the price under S. 69, Contract 
Act, on the ground that he was interested 
in the payment of the amount to the 
Paris firm. It appears that the goods 
were despatched by the Paris firm and the 
invoice was received by the respondent, 
the draft accepted by him about 15 days 
after the receipt of the invoice and Rs. 50 
paid to the bank in the account of the 
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appellant on account of the goods, and sub. 
sequently he made a request to the appel¬ 
lant to wait for payment. Finally he 
refused to pay on the ground that the 
goods did not conform to the order. Whe¬ 
ther there is justification for this refusal 
or not is not a question which I need decide 
on the present occasion. Subsequently it 
appears that the appellant received the 
goods and he is still in possession of the 
same ; he returned the draft in terms of 
bis agreement with the Paris firm. The 
present suit is instituted by him for re- 
covery of the amount paid by him to the 
Paris firm. 

In my opinion, the learned District 
Judge has rightly held that under the cir¬ 
cumstances the plaintiff is not entitled to 
claim the benefit of S. 69 on the ground 
that he is •a person interested in making 
the payment, as that expression has been 
interpreted in several oases decided by 
different Courts. There was no privity of 
contract between the appellant and the 
respondent. The only ground on which 
a decree was claimed by the appellant 
against the respondent was that the order 
had been placed by the latter with the 
Paris firm through its agent, the appel. 
lant. This has been found to be wrong 
by the learned District Judge. The mere 
fact that the appellant had by a separate 
contract made with the Paris firm, under- 
taken to pay it for all goods supplied by it 
and not paid for by the purchaser does not 
entitle him to sue the purchaser, when the 
order was not placed through him. In my 
opinion, the learned District Judge has 
reached the correct conclusion, but there 
is no doubt that the respondent has given 
an occasion to the appellant to believe 
jthat he would pay the amount to him by 
'his letters and by the payment to him, 
but that does not override the provisions 
of S. 230, Contract Act. I dismiss this 
appeal but direct that the parties shall bear 
their own costs throughout in this litiga¬ 
tion. 

w.d./a.l. Appeal dismissed. 
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Bhide, J. 

Firm Gujar MaUKundanlal — Applt. 

v. 

Firm Paras RavuSundar Lai and 
others — Judgment-debtors—Respdts. 

Exn. Second Appeal No. 906 of 1936, 
Decided on 5th January 1937. 


1937 

4 Vendor and Purchaser—Vendor of im¬ 
moveable property leaving purchase money 
with vendee for payment to his creditors— 
Vendee failing^ to pay it within reasonable 
time—Vendor is entitled to recover it as debt 
as he has lien on property for unpaid pur¬ 
chase money— Such money in hands of vendee 
is liable to attachment in execution of decree 
against vendor. 

Where a person sells some of his immoveable 
property to a vendee and leaves the purohase 
money with him for payment to his creditors, the 
amount so left cannot be said to be transferred in 
trust to the vendee in the^ legal sense of the 
expression but it is a mere direction to pay the 
amount to the oreditor on behalf of the vendor 
within a reasonable time; and when the amount 
is not so paid, the vendor is entitled to recover it 
as a debt as he has a lien on the property for the 
unpaid balance. Such money in the hands of the 
vendee is therefore liable to attachment in execu¬ 
tion of a decree against the vendor : AIR 1931 
All 95, RbI, on.; AIR 1936 Lah 727, Diiling,\ 
AIR 1935 Lah 26] A I R 1935 Lah 50; 
AIR 1933 Lah 695 and A I E 1935 Lah 354, 
Ref. [P 609 0 1] 

Shamair Chand and Qabul Ghand — 

for Appellant. 

A. B. Aggarwal and K. S. Thapar — 

for Respondents. 

Judgment.—The sole point for decision 
in this case is whether certain sums which 
were left by a judgment-debtor with a ven¬ 
dee to whom he had sold some immoveable 
property for payment to his creditors, but 
which were not so paid within a reason¬ 
able time can be looked upon as a debt 
due to the judgment-debtor and attached 
and sold in execution of a decree against 
him. The learned District Judge has held 
that it could not be looked upon as such a 
debt as no time limit had been fixed for 
payment of the amount to the creditors. 
From this decision the deoree-holder has 
preferred a second appeal. A preliminary 
objection is raised that no appeal is com- 
potent; but this contention seems to have 
no force in view of 0. 21, R. 63-A, Civil 
P. G., as framed by this Court. In view 
of this rule, the decision of the learned 
District Judge would appear to fall within 
the purview of S. 47, Civil P. G., and 
consequently appealable. On merits the 
learned counsel for the appellant has 
relied upon AIR 1935 Lah 26^ and AIR 
1935 Lah 50^ in support of his contention 
that the money left with a vendee for 
payment to creditors can be recovered as 
a debt by the vendor, if the money is not 

1. Jai Gopal v. Suadar Singh, AIR 1935 Lah 

26=169 I 0 763. 

2. Bahadur Obaud v. Bahadur Singh, AIR 

1935 Lah 50=152 1 0 615. 
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paid fco the creditors by the vendee within 
a reasonable time. The learned counsel 
for the respondents on the other hand 
contended that the above rulings cannot 
be held to lay down the law correctly in 
view of a Division Bench ruling of this 
Court reported in A I R 1936 Lah 727.^ 
In my opinion the present case is distin¬ 
guishable as this is a case of a sale and 
not of a mortgage and the agreement on 
the part of the vendee cannot be looked 
upon merely as an agreement to lend 
money. The vendor has in such oases a 
lien on the property sold for the unpaid 
balance and this implies I think that he 
is entitled to recover the unpaid balance. 

The present case seems to be analogous 
to 52 All 761* which has been distin¬ 
guished in A I E 1936 Lah 727.* It is 
true that the vendee was directed to pay 
the money to certain creditors, but the 
amount cannot be said to be transferred 
in trust to the vendee in the legal sense of 
xhe expressions : cf. 14 Lah 675^ and 16 
Lah 118.® He was merely directed to 
pay the amount to the creditors on behalf 
of the vendor, but when he failed to do so, 
the vendor must, I think, be held to be 
entitled to recover it. The learned District 
Judge has remarked that no time limit 
was fixed for payment. But even if no 
definite period was fixed, the parties must 
be presumed to have intended that the 
amounts should be paid within a reason, 
able time. In the present instance it 
seems clear that they were not so paid, as 
iihe creditors had to take out execution 
proceedings to recover the amount. The 
executing ^Court gave the vendee two 
months to pay the amount to the credi¬ 
tors. This was perhaps unnecessary. But 
if the vendee failed to pay the amounts 
even within this period, I think they can 
certainly be looked upon as debts due to 
the vendor, I therefore accept the appeal 
with coats and restore the order of the 
-executing Court. 

K.B./a.L, Appeal allowed, 

3. Sewa Singh v. Milkha Singh. AIR 1936 Lah 

727=164 10 682=17 Lah 270=38 PL R 574, 

4. Sheopati Singh v. Jagdeo Singh, AIR 1931 

All 95=124 10 764=52 All 761=1930 A L J 

1141, 


6. Maghi Mal v. Barbara Singh, AIR 1933 Lah 
695=143 1 0 763=14 Lah 675=34 PLR 
601. 


fi. Ganesh Das v. Mt. Banto, AIR 1935 La 
354=158 10 387=16 Lah 118=37 PLR 55 
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Coldstream and Jai Lal, JJ. 

Relu Mal and others — Defendants — 

Appellants. 

V. 

Mukandi Lal, Plaintiff and others, 

Defendants — Respondents. 

Second Appeal No. 901 of 1928, Decided 
on 11th March 1935, from preliminary 
decree of Diat. Judge, Ambala, D/. 31st 
January 1928. 

(a) Custom (Punjab)—Evidence— Mutation 
records—Parties not agriculturists or of land- 
bolding class — Mutation records are not 
important piece of evidence. 

Where a custom clearly at variance with Hindu 
law is sought to bo proved, no doubt documentary 
evidence is ordinarily of great importance, but 
where the parties are not agriculturists or an 
important land-holding class, the absence of copies 
of mutation records-the kind of documentary 
evidence commonly produced to prove custom—is 
not of prime signifioanoe. [p 610 0 1] 

(b) Custom (Punjab) — Succession — Colla¬ 
terals—Aggarwal Banias of Ambala District. 

Among Aggarwal Banias of Ambala District, 
the collaterals succeed in preference to daughter. 

[P 610 0 1, 2] 

M, G. Mahajan, Shamair Ghand and 
Qabul Ghand — for Appellants. 

Teh Ghand — for Respondents. 

Yashpal Gandhi — for Plaintiff 
(Mt. Jhando). 

Coldstream, J.— One Rama Nand, an 

Aggarwal Bania of Raipur in Tabsil 
Naraingarh, District Ambala, died in 1896 
leaving a widow Mt. Chhaoni and a 
daughter Mt. Jhaudo. After Mt. Chhaoni's 
death Rama Nand'a landed property which 
had been acquired by himself was recorded 
by mutation in the revenue records as 
having passed to his collaterals jiamely 
Mukandi, his nephew. Kasturi, Bichha 
and Ram Rattan, the grandsons of his 
brother Mula and 8awan Ram, the grand¬ 
sons of his brother Girdhari. No land 
was recorded as the property of his 
daughter Jhando. In May 1925, four 
months after the mutation had been 
effected, Mukandi instituted the suit from 
which this appeal arises for partition of 

Rama Nand’s property against Sawan Ram 

and the descendants of Mula. Sawan Ram 
admitted the claim. The descendants of 
Mula resisted the suit putting forward 
the plea that Rama Nand’s property ought 
to have passed to his daughter Jhando in 
whose presence the plaintiffs could not 
take possession of any part of it. The main 
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Belu Mal t. Mukandi Lal (Coldstream, J.) 


issue in the case was whether the oolla. 
terals of Bama Nand were by custom 
entitled to succeed to bis property in pre> 
fereuce to his daughter. Mt. Jhando, 
when she was impleaded as a defendant, 
after first admitting in her jawab-i>dawa 
that the defendants were entitled to the 
property, went on to state that she was 
her father’s heir. On the evidence pro¬ 
duced by the parties the Senior Subordi¬ 
nate Judge, Ambala, decided that the 
special custom pleaded by the plaintiff had 
been proved and gave a decree for parti¬ 
tion of eight pieces of house property and 
Bama Nand's share in the ancestral 
haveli. Mt. Jhando and the descendants 
of Mula preferred appeals to the District 
Judge of Ambala. The appeals were dis¬ 
missed and the descendants of Mula have 
come to this Court on further appeal, a 
certificate under S. 41, Punjab Courts Act, 
having been granted by the District Judge. 

It is contended before us by appellants’ 
counsel that the onus lay heavily upon 
plaintiff to show that the parties followed 
the special custom pleaded and that the 
evidence on the record upon which the 
lower Courts have relied is wholly inade¬ 
quate to justify a finding in favour of* a 
custom clearly at variance with Hindu 
law which is ordinarily followed by the 
parties in matters of succession. He has 
referred us to a number of rulings in 
which the evidence produced has been 
held insufficient by the Indian Courts to 
establish the customs pleaded by the par. 
ties, including some which have stressed 
the importance of documentary evidence 
in such cases. These judgments however 
are not in my opinion relevant. It is for 
the Court to decide in each case upon the 
evidence before it what has and what has 
not been proved. No doubt documentary 
evidence in such oases is ordinarily of 
great importance but in the present case 
where the parties are not agriculturists or 
an important land holding class, the 
absence of copies of mutation records—the 
kind of documentary evidence commonly 
produced to prove custom—is not of prime 
significance. 

In the plaintiff’s evidence reference was 
made to no less than 86 instances of sue- 
cession among Aggarwal Banias of the 
District in support of the custom which 
he pleaded. The Senior Subordinate Judge 
had relied on 35 of these as supporting 
the plaintiff’s case. The learned District 
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Judge however rejected 13 out of the 35 
as, in his opinion, they did not afford 
any valuable indication of the custom in 
respect of self acquired property. The 
remaining 22 the learned Judge found 
were of assistance. Seven of these how. 
ever had been attacked by the appellants^ 
counsel on various grounds in some of 
which the learned District Judge found 
force. But even if these seven instanoea 
were eliminated, the remaining 16 provi¬ 
ded in his opinion a sufficient quantum of 
proof to justify his concurrence in tho 
finding of the Senior Subordinate Judge to 
the effect that the custom was proved. 
The evidence produced by the defendanta 
on the other side was meagre. Five in. 
stances only were alleged in which a 
daughter had excluded collaterals. These 
were all found by the District Judge to be. 
oases of gift or oases in which it was not 
clear whether the deceased had left any 
collaterals or not. 

We have been taken through all the 
instances on which the lower appellate 
Court has relied and have referred to the 
evidence in support of them. Three of 
these, I think, do not help the appellants. 
In the case of Dwarka Das (No. 2 at p, 6 
of the trial Court's judgment) it appears 
that there had been either a gift or the 
property had been forcibly appropriated 
by Tulsi. I can find no evidence in sup¬ 
port. of the instance of Bajji (No. 10). In 
the case of Baja Bam (No. 14 at p. 7 of 
the judgment) the property appears to 
have devolved by survivorship. There is. 
however no reason for rejecting as either 
inadmissible or irrelevant the* other in. 
stances accepted by the learned District 
Judge. The fact that the present appel. 
lants allowed themselves to be recorded as 
Bama Nand’s successors without pointing 
out that Mt. Jhando was an heir seems to 
me to add considerable support to the 
plaintiffs’ case. In my opinion the evi- 
denoe in this case justified the Courts 
below in finding it established that the 
parties followed custom and that aooor. 
ding to their custom the collaterals were 
entitled to succeed to Bama Nand’s pro¬ 
perty. I would aooordingly dismiss th& 
appeal with oosts. 

Jai Lal, J. — I agree. 

k.b./a.k. Appeal dismissed^ 
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Mai Chand — Insolvent — Petitioner. 

V. 

Official Eeceiver, Ferozepore and 
another — Opposite Parties. 

Civil Revn. Petn. No. 422 of 1936, 
Decided on 7th December 1936, from 
order of Addl. Dist. Judge, Ferozepore, 
D/- 29th February 1936, 

Provincial Insolvency Act (1920), S. 68— 
Application under, is directed against action 
of Receiver—Purchaser from Receiver is not 
necessary party and bis name need not be 
mentioned at beading of application—S. 22, 
Liro. Act, does not apply to such application. 

The prooGedinge under S. 68, Provincial Insol¬ 
vency Act, are more akin to an appeal than to a 
suit and S. 22, Limitation Act, cannot apply to 
them. It is not incumbent upon an applicant in 
an application under 8. 68 to name certain par¬ 
ties as applicants and others as respondents 
formally at the heading of the application. The 
phraseology of 8. 68 negatives such a necessity. 

The application is directed against an action of 
the OflBoial Receiver and normally he is the only 
necessary party to be heard against the applica¬ 
tion. But the Court may hear other parties who 
are interested, as for instance, a purchaser from 
the Official Receiver. But it is not necessary that 
the purchaser should be formally named as a 
party at the heading of the application. 

T. ^ ^ [Pen0 2] 

-P* Khosla — for Pefeitioner# 

Nihal Singh for Opposite Parties. 

Order. The petitioner was adjudicated 

an insolvent and his house was sold by 

the Official Receiver in whom his estate 

vested. Within a week of the sale he 

made an application to the Insolvency 

Judge stating that his house had been 

illegally sold by the Official Receiver to 

one Chhog Mai. It is not necessary to 

recite the grounds on which the sale was 

alleged to be illegal. The proceedings 

remained pending in the Court of the 

Insolvency Judge for about a year when 

an objection was raised, by the Official 

Receiver apparently that the auction- 

purchaser had not been made a party to 

the application. The Judge thereupon 

made the auction-purchaser a party, and 

on this being done an objection was raised 

that the application was barred by time 

on the ground that it must be deemed to 

have been made on the day when the 

auction.purohaser was impleaded as a 

party. This objection has found favour 

with in both the Courts below and the 

application has been dismissed as barred 
by time. 


In my opinion the order dismissing 
the application cannot be sustained. 
According to S. 68, Provincial Insolvency 
Act—and this application was expressly 
made under S. 68—the insolvent or any 
creditor or any other person aggrieved by 
any act or decision of the Receiver, may 
apply to the Court within 21 days from 
the date of the act or decision complained 
of and the Court may confirm, reverse or 
modify the act or decision complained of, 
and make such order as it may think fit. 
The proceedings under this section are 
more akin to an appeal than to a suit and 
the provisions of S. 22, Lim. Act, by refer¬ 
ence to which this application has been 
dismissed, have no bearing on the question. 
There is no law which requires that 
certain parties should be formally men¬ 
tioned as respondents in an application 
under S, 68. It appears'lhat the petitioner 
was adjudicated insolvent on the applL 
cation of one of his creditors and the 
application is headed “Bharaj. creditor 
versus Mai Chand, the insolvent.” In the 
body of the application it was stated that 
the Official Receiver had sold the property 
to one Chhog Mai, another creditor. Full 
information, therefore, was before the 
Court and no law has been referred to 
which makes it incumbent on an applica¬ 
tion under S. 68, Provincial Insolvency Act, 
to name certain parties as applicants and 
others as respondents formally at the 
heading of the application. The phraseo¬ 
logy of S, 68 negatives such a necessity. 
The application is directed against an 
action of the Official Receiver and nor¬ 
mally he is the only necessary party to 
be heard against the application. But the 
Court may hear other parties who are 
interested, as for instance, a purchaser in 
a case like this. But it is not, in my opi. 
nion, necessary that the purchaser should 
be formally named as a party at the 
heading of the application. I accept this 
ptition, set aside the orders of the Courts 
below and send the case back to the Insol¬ 
vency Judge with directions to decide the 

application on the merits. No order as to 
costs. 

K.b,/a,l, Petition accepted. 
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Addison and Din Mohammad, JJ. 

Mu Ckand Kaur and another — 

Defendants — Appellants. 

V. 

Bhagioan Singh and another — 

Plaintiffs — Eespondents. 

First Appeal No. 265 of 1936, Decided 
on Ist December 1936, from decree of 
Sub-Judge, First Glass, Ferozepore, 
D/. 18th March 1936. 

(a) Custom (Punjab) — Succession — Sidhu 
Jats of Fazilka Tahsil, Ferozepur District 
—Sonless widow of pre deceased son suc¬ 
ceeds to property that her husband would 
have inherited -- Unchastity of widow does 
not entail forfeiture, 

Among Sidhu Jata of Fazilka Tahsil, District 
Ferozepur, sonless widows of predeceased sons are 
entitled to succeed to the property that their 
husbands would have inherited. Unchastity of 
the widow does not entail forfeiture of her right 
to succeed to such property. [P 6120 2; P 613 0 1] 

(b) Custom (Punjab) — Ferozepur District 
—Marriage — Ceremony is essential to mar¬ 
riage — Jat dying before muklawa — His 
brother taking muklawa—Karewa marriage 
is constituted. 

Marriage cannot be presumed from mere 
cohabitation withont the performance of any 
ceremony. It makes no diSerence whether the 
female is a widow or unmarried. If, however, 
among the Jats a man dies before the muklawa 
or bringing-home-of-tbe-bride ceremony, and his 
brother takes the muklawa, this is considered 
tantamount to a karewa marriage. [P 613 0 1] 

Achhru Bam and Kartar Singh — 

for Appellants. 

Bam Lai Anand I — for Eespondents. 

Judgment.—The parties are Jat Sidhu 
Barar of village Sangewala in the Fazilka 
Tahsil of the Ferozepore District. Hira 
Singh died on 16th June 1932, whereupon 
the revenue authorities mutated his land 
in favour of his two sons Bhagwan Singh 
and Bishen Singh, the plaintiffs, as well 
as of Mt. Chand Kaur and Mt. Sham 
Kaur, widows of Prem Singh and Nand 
Singh, predeceased sons of Hira Singh, 
the defendants, in equal quarter shares. 
The plaintiffs then instituted this suit for 
a declaration that the defendants were 
not entitled to succeed as the widows of 
Prem Singh and Nand Singh, as after 
their deaths the first re-married Bhagwan 
Singh plaintiff and the second re-married 
Bishen Singh plaintiff and thus lost their 
right of inheritance. In para. 8 of the 
plaint it was further stated that even if it 
were held that the karewa of the defend¬ 
ants did not take place with the plaintiffs, 
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still they had no right of inheritance as 
they were of bad character and unchaste. 
The defendants denied their re-marriage 
and the following issues were struck: 

1. Whether plaintiff 1 brought the muk 
lawa of defendant 1 and plaintiff 2 that 
of defendant 2 by way of karewa after the 
death of their respective first husbands 
who were brothers of the plaintiffs * 2* 
If issue 1 is proved, whether defendants 
still had the right to succeed to the estate 
of their father-in-law? 3. If igg^^ ^ ig 

not proved and it is proved that children 
were born to the defendants after their 
first husband’s deaths, whether the neoea 
sary inference would be that each or 
either was a bad character and unchaste ? 
4. If issue 3 is proved, whether defend¬ 
ants still have a right to succeed to their 
father-in-law’s estate? 5. On disproof of 
issues 1 and 3 whether the two defend, 
ants are not entitled to succeed Hira Singh 
in view of the fact that their husbands 
predeceased Hira Singh? The trial Judge 
held that the plaintiffs did bring the 
muklawas of the defendants after the 
death of their first husbands and that this 
amounted to a karewa marriage amongst 
these Jats (issue 1). As regards issue 2, 
he held that as they had re-married, they 
had forfeited their right to succeed as 
widows of their first husbands. The 
other issues were not decided. On issue 5 
no evidence was led, but the answer to 
question No, 39 of the Customary law of 
Ferozepore District compiled at the re¬ 
vised settlement in 1914 lays down that: 

The Burvlving eons and the grandsons as 
representing their deceased fathers inherit the 
property ; the same applies to sonless widowed 
daughters-in-Iaw and grand'daughters-in-law. 
Grandsons and widows suooeed to the share that 
their deceased fathers or husbands would have 
inherited. 

Under this answer many instances are 
given in the Customary Law. This means 
that sonless widows of predeceased sons 
do succeed and we so bold. As regards 
issues 3 and 4, the answer to question 
No. 47 is to the effect that: 

As regards the question of unohastity, there 
seems to have sprung up a greater laxity. Most 
tribes now say that unohastity does not afieot 
the widow's rights. The following groups, how¬ 
ever, say that unohastity entails forfeiture— 
among Sikh Jats, Dhaliwals of Moga and Mukl- 
sar, Siddhus in Ferozepore, Gills and miscellane¬ 
ous Jats in Moga and Sandhna and ^osas in 
Mukhtsar, and among other tribes Bodies, Kipals 
and Ohishtis in Fazilka, and In Ferozepore 
Pathans, Arains and Moghals. 
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Sidhu Jats are not; amongst the escep- 
tioDS recorded in Tahsil Fazilka. In the 
absence of any other evidence worthy of 
consideration, it follows that it must be 
held that unchastity of widows does not 
entail forfeiture. As regards issue 2, it 
is correct that if the widows re. married 
their deceased husbands’ brothers, they 
would not be entitled to succeed. This 
leaves issue 1. In the discussion of it 
the trial Judge, when mentioning the evi¬ 
dence of the plaintiffs’ witnesses at first, 
does not seem to have been favourably 
impressed with it {see discussion at the 
foot of pp. 43-44 of the paper book). He 
then went on to remark that the defend, 
ants refused to be medically examined by 
a lady doctor to establish that they had 
not given birth to children: but the fact 
that they did give birth to children has 
no bearing on the issue. He then re¬ 
marked that neither party had produced 
any documentary evidence on this issue 
but that as regards defendant 2, Mt. Sham 
Kaur, the plaintiffs had produced seven 
witnesses, while the defendants had only 
produced two witnesses who gave direct 
evidence that Mt. Sham Kaur was not 
re-married by Bishen Singh. As regards 
Mt. Chand Kaur he remarked that 
the only witnesses, besides D. W. 1, who 
expressly stated that her muklawa was 
not taken by Bhagwan Singh, were defen¬ 
dants’ witnesses 9 and 10, and he con¬ 
sidered them unreliable. On the other 
hand, six witnesses of the plaintiffs had 
stated that they were present when Bhag¬ 
wan Singh took her muklawa. In the 
circumstances he held that the plaintiff 
did take the muklawas of the defendants. 
The answer to question No. 26 of the 
Customary law is to the effect that; 

Marriage cannot be presumed from mere co¬ 
habitation without the performance of anj cere¬ 
mony. It makes no difference whether the female 
is a widow or unmarried. If however among the 
Jats a man dies before the muklawa or bringing 
home-of*the-bride ceremony, and his brother 

takea the muklawa, this is considered tantamount 
to a karewa marriage. 

No instances have been proved in this 
case , but a statement of the Customary 
law standing alone must be accepted in 
the absence of evidence. If therefore the 
two plaintiffs took the muklawas of the 
two defendants after their first husbands 
died, it must be held that there were 
karewa marriages between the plaintiffs 
and the defendants. Certain copies of 
Birth and Death Segisters were put in 


evidence, but we agree with the trial 
Judge that they establish nothing. We 
are far from being impressed however 
with the plaintiffs’ evidence that they 
took the muklawas of the two defendants 
after their first husbands died. That evi¬ 
dence is most unconvincing. In fact, this 
is apparent from the plaint itself where 
an alternative claim was set up, namely, 
that if the karewa marriages were nob 
established, still the widows had forfeited 
their rights of inheritance by their un- 
ohastity. Bhagwan Singh, plaintiff 1, as 
P. W. 13, stated that he was only 10 or 
11 years old when he brought Mt. Chand 
Kaur home as his bride, whereas she was 
then 25 or 26 years old. This in itself 
seems impossible. He added that 
Mt. Chand Kaur was unchaste from the 
beginning and that he knew that she was 
unchaste before he took the ‘barat’ from 
her village to his. This is another remark¬ 
able circumstance. Similarly, Bishen 
Singh said that he was only 13 years old 
when he brought home Mb. Sham Kaur as 
his hride. Witness 1, Indar Singh, who 
is a lambardar has stated that his mukla¬ 
was took place, but he could give no other 
instance of a muklawa of this nature. He 
could nob say what other marriages he 
joined. Witness 3 for the plaintiffs is 
only a kamin. Witness 7 is a purohit bub 
his evidence also does not appear to be 
reliable. Witnesses 11 and 12 of the 
plaintiffs belong to other villages. 

On the other hand the witnesses 
examined on behalf of the defendants, 
some of whom come from Bur], the village 
of Mb. Chand Kaur, have stated that her 
muklawa was nob taken by Bhagwan 
Singh. On the contrary the first husband 
Prem Singh took her muklawa and only 
died some two years after that. Mt. Sham 
Kaur comes from village Channun, and 
witnesses from that village have deposed 
that she was married to Nand Singh who 
took her muklawa. If this is so, then her 
muklawa could not be taken by Bishen 
Singh. In our opinion, there is no reason 
to disbelieve the statements of the defen¬ 
dants’ witnesses while it would be easy for 
the plaintiffs to get a number of witnesses 
to allege that they took the muklawas 
of the two defendants after the deaths of 
their first husbands. Had this been done 
and these defendants been living as the 
wives of the plaintiffs, their names would 
never have been entered in the revenue 
papers as succeeding along with the plain- 
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tiffs as the widows of the husbands whom 
they undoubtedly were first married to. 
Nor would it have been necessary for the 
plaintiffs to set up an alternative case in 
their plaints that, even if the karewa 
marriages were not established, still the 
widows were not entitled to succeed by 
reason of their unohastiby. On the record 
we have no hesitation in holding that it 
has not been established that the two 
plaintiffs took the muklawas of the two 
defendants. On the other hand it is quite 
clear that they did not do so. This dis¬ 
poses of the appeal which we accept and 
dismiss the suit with costs throughout. 

K.B./a.l. Appeal allowed. 
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Tek Chand, j. 

Ghulam Muhammad — Plaintiff — 

Appellant. 

V. 

Mt. Bakhtaicaran — Defendant— 

Respondent. 

Second Appeal No. 120 of 1937, Decided 
on 20th April 1937, from decree of Diet. 
Judge, Campbellpur, D/. 30th November 
1936. 

Res judicata — Fraud — Application by 
defendant to set aside ex parte decree against 
him on ground of fraud in serving him— 
Application dismissed and so too appeal—Suit 
by such defendant on same ground for 
declaring ex parte decree as not binding on 
him —Such suit is not maintainable on princi¬ 
ple of res judicata. 

The defendant in a suit against him applied for 
setting aside the ez parte deoree obtained against 
him on the ground of fraud in the service of 
summons on him in such suit. The application 
as well as the appeal against it were dismissed. 
The defendant again brought a suit on the same 
ground : 

Held : that such question could not be raised 
again in the subsequent suit as it was barred by 
res judicata and the suit as brought was not there¬ 
fore maintainable : 29 Cal 395 (PC). Disiing.; 
29 All 212] 29 All 608 and A I R 1924 Pat 238, 
Bel. on. [P 616 0 1] 

Madan Lai — for Appellant. 

Shamair Chand — for Respondent. 

Judgment. This second appeal arises 
out of a suit instituted by Ghulam Muham¬ 
mad, plaintiff, appellant, against Mt. 
Bakhtawaran, defendant-respondent, for a 
declaration to the effect that the ex parte 
decree obtained on 15th August 1933 by 
the defendant against him, for cancella¬ 
tion of her marriage, from the Court of 
the Subordinate Judge, Pindigheb, had 
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been obtained by fraud and was inopera 
tive and not binding on him. The suit 
was decreed by the trial Court, but on 
appeal has been dismissed by the District 
Judge. The relevant facts are as follows* 

On 24th April 1933 Mt. Bakhtawaran 

brought a suit in the Court of the Subor 
dinate Judge, Pindigheb, against her hus' 
band Ghulam Muhammad for dissolution 
of marriage, on the ground that the defen¬ 
dant was impotent. An ex parte deoree 
was passed in the suit on 16th August 
1933 dissolving the marriage. On 24th 
January 1935 Ghulam Muhammad filed 
an application under 0, 9, R. 13 ^ 

P. C., for having the ex parte decree set 

aside alleging that it had been obtained 
against him by fraud, in that there had 
been no proper service on him nor had he 
any knowledge of the decree until a few 
days before the presentation of the appli¬ 
cation when his property was attached in 
execution of the decree for costs. The 
Subordinate Judge dismissed the applica¬ 
tion on 2l8t March 1935, holding that 
there had been due service of the process 
against Ghulam Muhammad before the 
ex parte deoree was passed, and conse¬ 
quently the application which had been 
made^ seventeen months after the deoree, 
was time-barred. 

Ghnlam Muhammad went in appeal to 
the District Judge, who upheld the order 
Subordinate Judge dismissing the 
application. Ho also found that the defen- 
darit was duly served and that his appli¬ 
cation to have the ex parte decree set 
aside was time-barred. The order dis¬ 
missing the appeal is dated 23rd Novem¬ 
ber 1935. On 3l8t January 1936 Ghulam 
Muhammad instituted the present suit 
alleging that the ex parte deoree had been 
obtained against him by fraud in the 
service of the process, and that it be de. 
dared that it was not binding on him. 
The learned District Judge has held that 
the question as to whether any fraud had 
been committed in effecting service in the 
original suit on the plaintiff was res judi¬ 
cata by reason of the previous decision in 
the application under 0. 9, R. 13, Civil 
P. C., and that the present suit was not 
maintainable on the same grounds. 

Before me it has been contended on 
behalf of the plaintiff-appellant that the 
decision of the Courts below is wrong and 
in this connection reliance has been placed 
upon a decision of their Lordships of the 
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Privy Council in 29 Cal 395. Thafc case, 
however, is clearly distinguiBhable. There 
a suit had been instituted to set aside an 
ex parte decree and a sale in execution of 
such decree as illegal, fraudulent, and 
collusive, the allegations made in the 
plaint being an attack not on the regula. 
rity or sufficiency of the service of sum¬ 
mons or the proceedings, but on the whole 
suit in which the ex parte decree was 
obtained as being a fraud from beginning 
to end. It was held that the suit was 
maintainable notwithstanding that the 
plaintiff had been unsuccessful in applica- 
tions under S. 108 and S. 311 of the Code 
of 1882 to set aside the ex parte decree and 
the sale in execution, the question in the 
suit as a whole being such as could not be 
determined on applications under those 
sections. 

A reference to the plaint in the present 
case, however, clearly shows that the only 
ground on which the ex parte decree is 
sought to be set aside is that there was 
fraud in the service of the process on the 
present plaintiff in the previous suit. No 
other ground of fraud, apart from the 
service of the process, has been alleged. 
This question has already been gone into 
and decided by two Courts adversely to 
the plaintiff upon applications under 0. 9, 
R. 13, Civil P. C., and it cannot bo 
agitated again in the suit. In this con¬ 
nection reference may be made to 29 All 
212,^ 29 All 608^ and 2 Pat 833,^ where 
it was held that where in a suit to set 
aside a decree upon the ground of fraud, 
the sole fraud alleged was with respect to 
service of summons on the defendant in 
the former suit, a fresh suit on the same 
ground was not maintainable. I hold, 
therefore, that the plaintiff’s suit has been 
rightly ^ dismissed. The appeal fails and 
is dismissed with costs. 

W.D./a.L. Appeal dismissed. 


1. Khagendra Nath Mahata v. Pran Nath Boy 
(1902) 29 Oal 395=29 I A 99=6 OWN 473 
=8 Bar 266 (P 0). 

2. ’Puran Ohand v. Shoo Dat Eai, (1907) 29 All 

212=4 A L J 61=1907 A W N 31. 

3. Nidar Mai v. Naunak Husain, (1907) 29 All 
608=1907 AWN 191=4 A L J 668. 

4. Eamrup Ghoshain v. Mahabir Shah. AIR 
1924 Pat 238=74 I 0 826=2 Pat 833=5 
P L T 66. 
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Addison and Abdul Rashid, JJ, 

afterwards 

Skemp, j. 

Jani and another — Defendants — 

Appellants. 

V. 

Ahdul Karimt Plaintiff and others^ 

Defendants — Respondents. 

Letters Patent Appeal No. 37 of 1936, 
Decided on 5th May 1936, from order of 
Bkemp, J., D/. 3rd PeWary 1936, in 
Second Appeal No. 1693 of 1935. 

(a) Civil P. c. (1908), O. 22, Rr. 4 and 5- 
Applicability—Defendant dying after passing 
of preliminary decree—O. 22, Rr. 4 and 5 
do not apply. 

Order 22, Buies 4 and 5, Civil P. 0., do not 
apply to a case where tha defendant dies after the 
passing of a preliminary deoree as the rights of 
the parties are already determined by the passing 
of the preliminary deoree \ AI R 1937 Lah 164 

And A IR 1924 F C 198, Foil, [P 616 01] 

(b) Civil P. C. (1908), O. 22. R. 10 and O. 43. 
R. 1 (I)—Applicability— Death of defendant 
after passing of preliminary decree -Plaintiff 
and others applying for being appointed as 
legal representatives of deceased defendant— 
Plaintiff appointed as legal representative— 
Applications of other persons dismissed as 
time barred—Appeal by such persons—O. 22, 
R. 10 held applied to case as interest in pro- 
perty devolved on plaintiff between passing 
of preliminary decree and final decree— 
Order, held, appealable under O. 43, R. 1 (1). 

The plaintiff brought a suit for possession by 
partition of fth share in a house left by his 
deceased uncle. One of the defendants died after 
the passing of the preliminary deoree; certain per¬ 
sons including the plaintiS applied for being 
appointed as legal representatives of the deceased. 
The application of the plaintiff was accepted 
while those of others were dismissed as time 
barred. Those persons therefore filed an appeal 
against the dismissal of their applications : 

Held : that the aooepbance of the plaintiff as 
the legal representative of the deceased, resulted 
in the devolution of an interest in the property on 
the plaintiff during the pendency of the proceed¬ 
ings between the passing of the preliminary 
deoree and the passing of the final deoree. 0. 22, 

R. 10, Civil P. 0., was therefore applicable to the 
case and the order dismissing their application 
was appealable under 0. 43, R. 1 (l).[p 616 0 1,2] 

Ghuni Lai Vohra and Kahan Chand— 

for Appellants. 

Huham Chand Bhasin and S. M, Sadiq 

— for Respondent (Plaintiff). 

Abdul Rashid, J. — The material facta 
of this case for the purposes of this appeal 
may be shortly stated. One Abdul Karim 
brought a suit for possession by partition 
of a ^th share in certain house property 
situate at Lahore left by his deceased 
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uncle Ali-ud.Din. He also sought a decla¬ 
ration that he was entitled to the same 
share in the agricultural land of Ali-ud- 
Din. The contesting defendants were 
Mt. Hayat Begam and Mt. Wazir Begam 
widows of Ali-ud-Din. On 21st July 1933, 
Abdul Karim was granted a preliminary 
decree for posaeseion by partition of a fth 
share in the house property, and a decla¬ 
ration for a fth share in the landed pro¬ 
perty. Mt. Wazir Begam died on 22nd 
April 1934, and (l) Abdul Karim plaintiff, 
(2) Mt. Hayat Begam ; (3) Feroze Din and 
others, and (4) Jani and others, applied 
to be made her legal representatives. 
The learned Subordinate Judge appointed 
Abdul Karim as the legal representative 
of Mt. Wazir Begam. The claims of the 
others were rejected as barred by time. 
Against this decision Jani and others pre¬ 
ferred an appeal to this Court. This 
appeal was heard by a learned single Judge 
on 3rd February 1936. At the hearing 
a preliminary objection was taken on 
behalf of Abdul Karim respondent to the 
effect that the order of the learned Sub¬ 
ordinate Judge was not appealable. This 
preliminary objection was upheld by the 
learned Judge and the appeal was dis¬ 
missed with costs. Against this decision 
Jani and others have preferred the present 
appeal under Cl. 10, Letters Patent. 

As mentioned above, the preliminary 
decree in this case was passed on 21st 
July 1933. Mt. Wazir Begam died on 22nd 
April 1934. The rights of the parties had, 
therefore, been determined by the passing 
of the preliminary decree before the death 
of Mt. Wazir Begam. The provisions of 
0. 22, Er. 4 and 5, have, therefore, no 
applicability to the facts of the present 
case. By means of the preliminary decree 
Abdul Karim was declared owner of fth 
of the property belonging to the deceased 
Ali-ud-Din. By means of the final decree 
Abdul Karim has been given possession of 
fth of the house in his personal capacity 
and of ith of the house in the capacity 
of a legal representative of Mt. Wazir 
Begam. The acceptance of Abdul Karim 
as the legal representative of Mt. Wazir 
Begam has resulted in the devolution of 
an interest in property on Abdul Karim 
during the pendency of the proceedings 
between the passing of the preliminary 
decree and the passing of the final decree. 
This devolution brings the case within 
the purview of 0. 22, E. 10, Civil P. C. 
Under 0. 43, E. 1 (1), Civil P. 0. an order 


under 0. 22, E. 10 is appealable. In these 
oiroumstances Jani and others were com. 
potent to prefer an appeal to this Court 
against the decision of the learned Sub. 
ordinate Judge rejecting their applications 
to be made the legal representatives of 
Mt. Wazir Begam. We are, therefore, of I 
the cninion that the preliminary objection 
preferred on behalf of Abdul Karim before 
the learned Single Judge was unsustainable 
For the reasons given above, we accept 
this appeal, set aside the order of the 
learned Single Judge dated 3rd February 
1936, and remit the case to him for 
decision on the merits. The costs will 
abide the result. 

[On remission of case for decision on 
merits the following judgment was deli¬ 
vered (27th January 1937J ] 

Skemp, J.— This is an appeal against 
an order appointing one Abdul Karim as 
legal representative of Mt. Wazir Begum. 
Abdul Karim had sued for possession by 
partition of fth of certain house property 
left by his deceased uncle Ali-ud-Din and 
for a declaration that he was entitled to 
the same share in the agricultural land 
of Ali-ud-Din. The contesting defendants 
were Ali-ud-Din’s widows, Mt. Hayat 
Begum and Mt. Wazir Begum. Abdul 
Karim obtained a preliminary decree. 
Subsequently Mt. Wazir Begum died and 
four sets of persons applied to be made 
her legal representatives in the suit for 
partition. The senior Subordinate Judge 
decided in favour of Abdul Karim. The 
other applicants accepted this decision 
except Jani and Makha, who are related 
to Wazir Begum on the maternal side. 
The senior Subordinate Judge found that 
their application was barred by time 
because it had been made more than 90 
days after the death of Wazir Begum. 
They appealed and I held that no appeal 
lay. This order was set aside by a Letters 
Patent Bench which remitted the ease to 
me for decision on the merits. Since the 
decision of the learned Subdrdin^e Judge, 
a Bench of this Court has held ^at Br. 3 
and 4 of 0. 22, Civil P. C., have no appli. 
cability to a case where the plaintiff in a 
mortgage suit dies after securing a preli. 
minary decree, but before the passing of 
the final decree. This judgment is pub. 
lished in the December number of the 
Indian Law Eeports, Lahore series, 1936, 
as 17 Lah 817.^ The judgment follows 
1. Haii Ohand v. Dina Eath, Al B 1937 
164=17 Lah 817=39 P L R 168. 
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4 Pat 61^ which dealt with a preliminary 
partition decree; and in 17 Lah 817/ the 
learned Judges said: 

There is no distinction in principle between a 
decree such as the one in 4 Pat 61^ and a prelimi¬ 
nary decree for sale in a mortgage suit. 

Therefore the application of Jani and 
Makha was not barred by time. I, there¬ 
fore, accept this appeal, set aside the 
order of the learned senior Subordinate 
Judge and direct him to pass another 
order as to who shall be recorded as the 
legal representative of Wazir Begum, after 
considering the claim made by Jani and 
Makha. Costs to abide the event, 

k.b./a.l. Appeal accepted^ 

2. Lachmi Narain v. Bal Makund, AIR 1924 
P 0 198=81 1 0 747=4 Pat 61=61 I A 321 

(P C). 
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Abdul Eashid, J. 

Mohammad Aslam Khan — Convict — 

Petitioner. 

V. 

Emperor, 

Criminal Eevn. Petn. No. 1275 of 1936, 
Decided on 6th November 1936, from 
order of Sees. Judge, Jhelum, D/- Slat 
August 1936. 

Penal Code (1860), S. 498-ApplicabiIity— 
Accused enticing away complainant’s wife 
and providing shelter to her—Providing such 
shelter by accused is inducement to com¬ 
plainant’s wife to withhold herself from her 
husband—Accused is liable under S. 498, 

BepriviDg the buaha.nd_nf h i a_ prnp A r 

ov^is wife for the purpose of illicit intercouree 
wTn^t d the oT^e under ^T^^PenaTcbde, 
jusTa^ it is ortbe offehce'oT'takrttg away a wife 
under the same section, and a detention occasion- 

^oh depnv^qnjaay be brou ght aboufi simply 

p y~yeJ nfluenc^ of_%Uuiementa. and blandish- 
mentsT [p gjg q 

Where the accused entices away the wife of the 
complainant and provides her with shelter in 
another town, such providing of shelter by the 
accused for the wife of the complainant is an 
inducement to her to withhold herself from her 
husband. Such conduct on the part of the 
accused would be sufficient to bring him within 
the purview of S. 498, Penal Code : iM E 0 R 
20, Bel. oni AIR 1933 Bom 489, Ref. 

^ -r . 618 0 1] 

Nand Lai — for Petitioner. 

Malik Barkat AH — for Complainant. 

Order. The petitioner Mohammad 
Aslam Khan was sentenced to one year’s 
rigorous imprisonment and a fine of 
Es. 200, under the provisions of B. 498, 
Penal Code, by Mr. Mohammad Afzal 


Khan, Magistrate, First Class, Jhelum. 
His appeal having been dismissed by the 
learned Sessions Judge, he has preferred a 
petition for revision to this Court. Briefly 
stated the case for the prosecution is that 
Mt. Fuqraj Begum, the wife of Eisaldar 
Lai Khan, was enticed away by the peti¬ 
tioner on the night of 17th November in 
the absence of her husband. On his return 
he found her missing. He thought that 
his wife had gone to her parents. He, 
therefore, did not make a report at the 
Police Station. Later on he learnt 
that his wife had been taken away by 
Mohammad Aslam Khan. He made great 
efforts to recover his wife, sending deputa¬ 
tions to the petitioner. The petitioner 
promised to return Mt. Fuqraj Begam, but 
as he did not carry out his undertaHug, 
a complaint was filed by Eisaldar Lai 
Khan. 

The evidence with respect to the entice¬ 
ment by the petitioner and four others is 
not of a very reliable character. The 
learned Sessions Judge did not rely on 
this evidence, and acquitted four out of the 
five accused persons who had been convic. 
ted by the trial Court. The learned Judge 
mainly relied on the evidence of Lorasap 
Khan and Mir Muhammad Khan who had 
s e_en the petitio ner living with Mt. Fuqraj 
Begum in a room in a Nanbai’s shop at 

I agree Vith' the'* learned Ses- 

sions Judge that it has been established 
that Mt. Fuqraj Begam was living with 
the petitioner in a Nanbai’s shop at Lvall- 
pur. MtTFI^^fBegum’' had" been carry- 
ing on an illicit intrigue with the peti- 
Moneffbr a long time before she left her 
husband s hou se. It was contended by 
tEeTearneff oouFsel for the petitioner that 
in view of this consideration it cannot be 
held that the petitioner was detaining her. 
Reference was made in this connexion to 
58 Bom 88.^ In that case during the 
absence of the husband his wife was taken 
away by her brother, and was married by 
natra marriage to the accused. While the 
wife was staying with the accused without 
any sort of compulsion or restraint, the 
complainant accompanied by two persona 
went to the bouse of the accused and 
found his wife there. On seeing them the 
accused came out with a dharia and threa¬ 
tened the complainant and his companions, 
who then returned to their village. On 

1963 Bom 489 

- Jft p ^ ^ ^^=66 Or L J 376 

—68 Bom 88=36 Bom L R 1048. 
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these facts the accused was prosecuted for 
an offence under 8. 498, Penal Code. It 
was held that the conduct of the accused 
amounted to an exclusion or obstruction of 
the husband, but that it did not amount 
{to a detaining of the wife and, therefore, 
the accused was not guilty of an offence 
under S. 498, Penal Code. The following 
^observations were made by Broomfield, J.: 

The word ‘detains’ means by derivation and 
according to the ordinary use of language ‘keep 
back’. But there may be various ways of keeping 
back. It need not necessarily be by physical 
force. It may be by persuasion or by allurements 
and blandishments. But the use of the word does 
require that there should be something iu the 
nature of control or induenoe which c-^n p rn p *^ rl y 
b'e”described as a keeping back of the woman. 

On behalf of the respondent reference 
was made to 4 M H C R 20,^ 36 P W E 
1913^ and AIR 1934 Sind 72.^ It was 
laid down in 4 M H C R 20^ that the words 
of the section conceals or detains,’ may, 
and were intended to be, applied to the 
enticing or inducing a wife to withhold or 
conceal herself from her BusBand and as¬ 
sisting her to do so as well as to physical 
restraint or prevention .of ji^ will or 
action. I)epriving the husband ofBisTr^ 
per control over his wife for the purpose 
of illicit intercourse is the gist of the 
offence just as it is of the offence of taking 
away a wife under the same section, and a 
detention occasioning such deprivation 
may be brought about simply by the influ¬ 
ence of allurements and blandishments. 
In my opinion it is established in the pre¬ 
sent case that Mt. Fuqraj Begum was 
being provided with shelter in Lyallpur 
by the petitioner, and his providing a 
ghelter for her was an inducement to her 
to withhold herself from her husband. 
This conduct on his part would be suffi¬ 
cient to bring him within the purview of 
SngS, Penal Cod^.'- -' 

In view of all the circumstances of the 
case I am of the opinion that the peti¬ 
tioner is entitled to a reduction of sen. 
tenoe. Mt. Fuqraj Begam was carrying 
on an illicit intrigue with him for a num- 
ber of years, and it did not require a 
great deal of persuasion on the part of 
Mohammad Aslam Khan to induce Mt. 

2. In re Sundara Das Tevan, (1868) 4 M H 0 R 

20=1 Weir 571. 

3. Banei Lai v. Emperor, (1913) 86 P W R 1913 
=21 10 467=14 OrLJ 695=319 PLR 
1913. 

4. Abdul Kayum v. Emperor, AIR 1934 Sind 
72=1934 Or 0 626=161 10 176=36 Or L J 
1264=28 SLR 140. 
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Fuqraj Begum to leave her home. In the 
oiroumstances a sentence of six months’ 
rigorous imprisonment and a fine of 
Rs. 200 would fully meet the ends of jus¬ 
tice. I, therefore, accept this petition for 
revision to the extent of reducing the 
sentence to six months’ rigorous imprison¬ 
ment. The sentence of fine imposed by 
the trial Court is maintained. 

W.d./a.L. Sentence reduced. 
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Skemp, J. 

Harhans Singh —Creditor— Petitioner. 

V. 

Kahla 'Singh, Insolvent and others, 

Receivers — Opposite Parties. 

Civil Revn. Petn. No. 628 of 1936i 
Decided on 1st February 1937, from order 
of Dist. Judge, Ludhiana, D/- 7th May 
1936. 

Provincial Insolvency Act (1920), Sf. 6 (b) 
and 7 — Scope — Debtor committing act 
of insolvency under S. 6 (b) — Court can 
adjudge such debtor insolvent — It hat no 
jurisdiction to decide whether such debtor 
hat sufficient property to pay hit creditors. 

Where the debtor transfers his property or any 
part thereof with the intent to defeat or delay 
his creditors, the Court oan adjudge him insolvent 
if it finds that he has committed an aot of insol* 
venoy. But the Court has no jurisdiotion to decide 
whether suoh debtor owns sufficient property to 
pay his creditors. In determining whether suoh 
debtor should be adjudged insolvent or not, such 
decision is beside the mark. [P 619 0 1] 

Qabul Ghand for M, L. Puri — 

for Petitioner. 

Jhanda Singh — for Opposite Party 

(Insolvent). 

Order. — The insolvency Judge of 
Ludhiana adjudged Kahla Singh insolvent 
on the petition of his creditor, Harhans 
Singh to whom Kahla Singh owed a large 
amount (Rs. 1,500 principal and Es. 255 
costs) on account of a decree. The insol. 
venoy Court found that Kahla Singh had 
committed an act of insolvency in that on 
1st June 1933, less than three months 
before the petition of Harhans Singh, 
Kahla Singh had sold mortgagee rights 
for a considerable sum to his real brother, 
Puran Singh. The trial Judge found that 
Kahla Singh did this mala fide in order to 
defeat the rights of Harhans Singh. In 
view of this finding he held that it was 
unnecessary that he should decide the 
second issue whether Kahla Singh owned 
sufficient property to pay his debts. Kahla 
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Singh appealed, and the District Judge 
upheld the finding on the first issue, 
namely, that Kahla Singh acted as above 
in order to defeat and delay his creditors. 
But he accepted the appeal and set aside 
the order of adjudication on a finding that 
Kahla Singh was able to pay his debts. 
This finding was irrelevent. Under S. 7, 
Provincial Insolvency Act, a debtor who 
commits an act of insolvency may bo 
adjudged insolvent. Under S. 6 (b) it is 
an act of insolvency if the debtor makes a 
transfer of his property or of any part 
thereof with intent to defeat or delay his 
creditors. Therefore when the District 
Judge found that Kahla Singh had com- 
mitted an act of insolvency, he had no 
jurisdiction to decide whether Kahla Singh 
owned suflScient property to pay his credi¬ 
tors. It was entirely beside the mark in 
determining that he ought to bo adjudged 
'or not. 

I accept this revision, set aside the 
order of the learned District Judge and 
restore that of the insolvency Judge. The 
respondent is to pay the petitioner's costs 
throughout. 

w.d./a.l. Revision allowed. 
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Din Mohammad, J. 

Ghulam Qadir — Convict —Appellant. 

V. 

Emperor, 

Criminal Appeal No. 749 of 1936, 
Decided on 18th September 1936, from 

order of First Class, Magistrate, Sialkot. 
D/. 8th June 1936. 

Q S. 307 - Scope - 

5. 307 applies even if no injury is caused — 
Intention precedes act and is to be proved 
independently of it - When intention is 
proved nature of act is immaterial. 

Section 307, Penal Code, may apply even if no 
hurt IS caused. The causing of hurt ia merely 
an aggravating circumstance and it cannot, there- 
fore, be reasonably argued that unless an injury 
suffiwent in the ordinary course of nature to cause 

^ intention con- 

templated by 8. 307 cannot be presumed. Under 
this section the intention precedes the act and is 
to be proved independently of the act. and not 
merely gathered from the consequences that ensue. 

Hon established is the inten- 

o“C 0 that 

mtention is established, the nature of the act 

^935 Nag 177, Dissent, [P 620 Cl] 

S. M, Iftikhar Ali — for Appellant. 
Nasir Hussain — for the Crown. 


Judgment.— Ghulam Qadir has been 
convicted under S. 307,1. P. C., and sen¬ 
tenced to five years’ rigorous imprison¬ 
ment. The case for the prosecution is 
that he was in love with one Mt. Barkat 
Bibi whom the trial Magistrate has des¬ 
cribed as young and attractive, and that 
after her marriage with Allah Rakha, 
their relations became strained. Ghulam 
Qadir was bent upon having her at any 
cost and the woman did not agree. On 
the day of the occurrence she was on a 
temporary visit to her parents’ house when 
Ghulam Qadir went there armed with a 
toka and inflicted with it terrible wounds 
on her neck and jaw. Mt. Barkat Bibi 
has stated that, on two occasions before 
during her visit there, the accused had 
met her and had threatened to murder her 
if she did not agree to run away with him. 
Counsel for the appellant has, on the 
authority in 21 I C 881^ and 155 I C 
1014,^ contended that the act of Ghulam 
Qadir does not fall under S. 307, 1. P. C., 
inasniuch as none of the injuries inflicted 
by him was sufl5cient in the ordinary 
course of nature to cause death. With all 
respect to the learned Judges who have 
delivered those judgments. I am disposed 
to think that the construction placed by 
them upon 8. 307, I. P. G., is erroneous. 

To bring the case within the purview of 
S. 307,1. P. C., it is not necessary that 

the injury in itself may necessarily be fatal. 

The material portion of the section reads 
as follows : 

Whoever does any act with such intention or 
knowledge and under such oiroumstanoes that, if 
he by that aot caused death, he would be guilty 

of murder, shall be punished.. and if 

hurt is caused to any person by such aot. the 
offender shall be liable... 

To this section are appended four illus¬ 
trations which throw a great deal of light 
on the intention of the Legislature in 
enacting this provision of law. The Ian. 
guage of the section makes it clear that 

caused by an act 
which is done with syoh intention or 
knowledge and under such circumstances 
that if by that aot death is caused, the 
offender will be guilty of murder, 8. 307, 

1. P. C., will apply. We cannot read into 
the words of the section the condition laid 
down by the judgments cited above, as 
the scope of th e section will then be 

r'n J* ^“Peror, (1913) 16 Bom L R 991= 

2110 881=14 Or L J 641. 

2. Emperor v. Balli, AIR 1936 Nag 177=1935 
Or C 1028=166 I 0 1014=36 Or L J 854. 
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unjustifiably narrowed down. S. 307 may 
apply even if no hurt is caused. The 
causing of hurt is merely an aggravating 
circumstance and it cannot, therefore, be 
reasonably argued that unless an injury 
sufficient in the ordinary course of nature 
to cause death is inflicted on the victim, 
the intention contemplated by S. 307, 
I. P. C., cannot be presumed. Under this 
section the intention precedes the act 
and is to be proved independently of the 
act, and not merely gathered from the 
consequences that ensue. All that is neces¬ 
sary to bo established is the intention 
with which the act is done and if once 
ithat intention is established, the nature 
of the act will be immaterial. I have no 
hesitation in holding, therefore, that the 
appellant has been rightly convicted. Coun¬ 
sel has further urged that the sentence 
passed on the appellant is excessive. In 
this also I do not agree with him. Two of 
the injuries were inflicted on the neck of 
Mt. Barkat Bibi and the third on her jaw 
and this evidently shows that the attack 
on her was nob only murderous bub most 
brutal. I therefore dismiss this appeal 
and confirm the sentence. 

S.C./d.s. Appeal dismissed. 


A. I. R. 1937 Lahore 620 

Coldstream and Din Mohammad, JJ. 

Allah Ditta — Convict “ Appellant. 

V. 

Emperor. 

Criminal Appeal No. 609 of 1936, 
Decided on 27th August 1936, from order 
of Seas. Judge, Sheikhupura, D/- 21th 
March 1936. 

^ Evidence Act (1872), S. 27—Scope—Cus¬ 
tody under S. 27 need not be formal arrest— 
Mere suspect not formally charged with 
offence or arrested under Criminal P« C.— 
Presence of such person with police under 
some restraint amounts to custody under 
S. 27—Statement of such person in such cir¬ 
cumstances leading to discovery of any mat¬ 
ters is admissible under S. 27. 

In order that a statement underS. 27, Evidence 
Act, be admissible the maker of the statement 
should be in the custody of the police but that 
custody need not be a formal arrest. In the case of 
mere suspects however who have not been form¬ 
ally charged with any oflence or arrested under 
any section of the Oriminal Procedure Oode, their 
presence with the police under some restraint 
amounts to ’custody* which is contemplated by 
S. 27 of the Act. If a statement made by a 
person in such circumstances leads to the dis¬ 
covery of any matter it is admissible in evidence 
under S. 27 : Case law discussed. [P 623 0 2] 

V. N, Sethi — for the Crown. 


Din Mohammad, J.—Allah Ditta was 
tried before the Sessions Judge of Lyall. 
pur, for the murder of his servant Fazal 
and sentenced to transportation for life. 

He has appealed through jail and the 
Local Government has presented a peti¬ 
tion for the imposition of the sentence of 
death on him. The facts of this case are 
very peculiar. The story for the prosecu¬ 
tion is that the appellant was inimical to 
one Wadhawa Singh and that he brought 
about the death of his servant Fazal 
merely with a view to fasten the guilt on 
his enemy. The occurrence was reported 
to the police by the appellant himself on 
the 26th November at 6 A. m. He was 
then accompanied by the lambardar and 
ohaukidar of his village. He stated there 
that he originally belonged to a village in 
the District of Gujranwala but shifted to 
Bedadpur village seven or eight years 
before and took the land of Mohammad 
Hussain lambardar for cultivation. Three 
occurrences had taken place at his well 
during the two years prior to this murder. 
On the first occasion his four cattle were 
stolen, on the second occasion a bullock oi 
his was stolen and on the third nothing 
was stolen as he happened to awake at the 
time when the theft was being committed. 
On all these occasions Wadhawa Singh 
was suspected. Later Wadhawa Singh 
was. challaned under S. 110, Criminal 
F. G., and he appeared as a witness against 
him in spite of the fact that Wadhawa 
Singh had asked him to desist. Wadhawa 
Singh threatened to harm him and he 
reported the fact to the local zaildar, 
sofedposh and other village notables. 

So far as the actual affair is concerned, 
the appellant stated that he was sleeping 
at his well along with his servant Nabi 
Bakhsh and had bolted the door of the 
haveli from inside. One Sohni came and 
opened the door from outside and when he 
left, the door was shut but the appellant 
forgot to bolt it. Nabi Bakhsh spread his 
bed under a pipal tree at a place where 
the compound wall was not very high. 
About midnight while he was half awake 
he heard the barking of the dog and on 
getting up he noticed four persons standing 
on the boundary of a sinji field near the 
wall where his servant was sleeping. On 
this he ran to the village and awakened 
the sofedposh, lambardar, ohowkidar and 
other persons and informed them of what 
he had seen. They all accompanied him 
to the spot and on entering ,the haveli 
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they found Nabi Bakhah lying murdered. 
A search was made but no clue was found. 
The appellant wound up his report by 
saying that he suspected that Wadhawa 
Singh, lambardar of Sidham, had either 
committed the murder himself or had got 
it committed by somebody else under the 
impression that it was he who was sleep¬ 
ing there and not his servant. It may be 
remarked here that the name of the 
deceased was not Nabi Baksh but Fazal. 
The police took the investigation into 
hand and it appears that they did not 
believe the story as related above from 
the very start. The appellant had on 
22nd October 1935 and on 6th November 
1935 submitted two applications to the 
Superintendent of Police, Sheikhupura, 
against Wadhawa Singh, Barkat Shah, 
Allah Bakhsh, Hussain and Dulla asking 
for protection against these persons on the 
ground that they were inimieally disposed 
towards him and that he seriously appre¬ 
hended that either he or his servant 
would be murdered by them or that he 
would be implicated in some false case. 
Taking their clue from these applications 
the police sent for these persons but did 
not take any further action against them. 
On the 28th it is alleged that the appellant 
pointed out a place in his cattle pen from 
which a bloodstained toka was unearthed 
and another place on the roof of his shed 
from which a bloodstained chadar of 
khadar was taken possession of. After 
having made these recoveries, the police 
came to the conclusion that the murder of 
Fazal had been committed by the appellant 
himself and not by any outsider and that 
he had manceurved the whole affair with 
a view falsely to implicate his enemies. 

The post mortem examination was per¬ 
formed by Dr. Narain Das who found 
as many as 13 incised wounds on the body 
of Fazal, most of which were located on or 
near the head. His vertebral column was 
out and so were the large blood vessels of 
the left side of the neck. The appellant 
consistently denied the allegations made 
against him and adhered to the report that 
he had originally made. The Sessions 
Judge has based the conviction of the appel¬ 
lant on the following grounds : 1. The 
discovery of the bloodstained toka and the 
chadar at the instance of the appellant. 

2. The previous mention of the death of 
his servant in the two petitions submitted 
to the Superintendent of Police. 3. The 
failure of the appellant to raise an alarm 


in the haveli itself and his studious attempt 
to invoke the help of his co-villagers in a 
manner which involved delay. 4. The 
absence of any other person at the well on 
the fateful night. 5. The absence of foot¬ 
prints of the alleged trespassers and the 
absence of any mark of trampling in the 
sinji field, and 6. The futility of this 
murder at the hands of thieves when no 
theft at all was attempted. 

I may say at once that I am not at all 
impressed by reasons Nos. 2 to 6. Even 
if all these circumstances were present, 
they would be equally consistent with the 
appellant's innocence as with his guilt. 
Taking the petitions first. It is not denied 
that Wadhawa Singh and others were 
proceeded against under S. 110, Criminal 
P. C., nor is it disputed that the appellant 
had appeared as a witness against them. 
It is also not denied that thefts had 
been committed at the appellant’s well. 
The submission of these petitions to the 
Superintendent of Police therefore will not 
raise any presumption of guilt against him. 
A^ man may feel genuinely apprehensive of 
his enemies and may seek protection from 
the police against their machinations and 
if a person conducts himself in this manner 
it cannot be argued that he betrays any 
guilty conscience. Similarly, the failure 
of the accused to raise a hue and cry in 
the haveli itself will not justify any 
inference of guilt against him. Every 
person has his own method of doing things 
aud it is conceivable that the appellant 
having been terrified by the very sight of 
four strangers outside his haveli may not 
have considered it safe to make any noise 
there and may have tried te save himself 
by slipping away unnoticed. There is 
nothing on the record to show that there 
wore any persons in the neighbourhood 
whom his cries could attract and this may 

further explain his keeping quiet at the 
moment. 

The absence of any other person at the 
well may as well have been utilized by the 
offenders as by the appellant himself. 
There is some indication on the record to 
show that some efforts were made by the 
party of Wadhawa Singh to assure them¬ 
selves of the absence of other persons at 
the well and the fact of the appellant 
being alone with his servant will not 
therefore advance the case for theprosecu 
tion any further. The absence of the 
ouenders tracks at the place where they 
were stated to have been standing at the 
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time when the appellant saw them is also 
immaterial. It was mentioned at the very 
first instance by the appellant that a large 
number of persons had accompanied him 
from the village and had even conducted a 
search to find out who the offenders were 
and nobody would have expected any 
tracks of the culprits on the borders of the 
sinji field in these oiroumstanoea. They 
must have been obliterated even if they 
were there, and the absence of these tracks 
therefore does not affect the case one way 
or the other. The last ground stated by 
the Sessions Judge also does not appeal to 
me to be sound. The offenders may not 
have intended to commit any theft at all 
and it is quite possible that their object 
may have been to commit the murder of 
the appellant himself and that they com- 
mitted the murder of the servant under 
the mistaken notion that he was the 
appellant. In the body of the judgment 
the Sessions Judge has referred to one 
other matter which he considered very 
improbable if Fazal had been murdered 
by strangers. He has remarked as follows: 

I however attach great importance to the fact 
that there were no outs on the bedding or on the 
charpoy. This would certainly show that the 
assailants were not outsiders and that some one 
who had time enough to control the victim had 
killed him by holding him down to a particular 
point on the charpoy. 

I have considered this matter and am 
not disposed to agree with the Sessions 
Judge. The argument employed by the 
Sessions Judge would rather help the 
appellant than harm him. It is difficult 
for one man to control his victim in the 
manner in which he is alleged to have 
done and the very fact that the injuries 
found on the body of the deceased indicated 
that he had been injured when he had 
been fully overpowered points to the 
conclusion that his assailants were more 
than one. There only remains to be con¬ 
sidered now whether the evidence of the 
recovery of the bloodstained toka and 
chadar at the instance of the appellant is 
sufficient to justify the inference of his 
guilt. Counsel for the defence has attacked 
this evidence on three grounds : (a) That 
this evidence is legally inadmissible, (b) 
That it is self-contradictory, and (o) that 
it is unreliable. 

Counsel contends that the statement 
attributed to the appellant is said to have 
been made at a time when he was not in 
the custody of the police and that there¬ 
fore it cannot be admitted under S. 27, 
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Evidence Act. The only other section that 
applies to a statement made to an invest!, 
gating officer is S. 162, Criminal P. O.j and 
as it bars the use of such statement for 
any purpose, the information alleged to have 
been supplied by the appellant leading 
to the discovery of the toka and the chadar 
cannot bo legally admitted. He has relied 
among other authorities on 6 All 609 ^ 
59 Cal 1040^ and 7 Pat 411.3 In 6 All 609^ 
nothing has been said which relates to the 
facts of the present case. In 69 Cal 1040 ^ 
it was held by a Division Bench of the 
Calcutta High Court that an information 
not received from an accused person in the 
custody of a police officer or received from 
an accused person not in the custody of & 
police officer even if it leads to the dis. 
covery of a fact relating to the crime is 
inadmissible in evidence under 8. 27, Evi. 
dance Act. In the judgment delivered by 
Sir George Rankin it was even suggested 
that the law should be amended as it led 
to absurd results. In 7 Pat 411^ a husband 
who had fatally assaulted his wife imme. 
diately went to the police station and 
stated among other things that he went 
into his room and finding his wife sitting 
there, wounded her. The question arose 
whether this statement was admissible 
against him. It was held by a Division 
Bench of the Patna High Court that as 
the informant had not, up to the time of 
making the statement set out above, been 
accused of an offence, he was not at that 
time a person accused of an offence 
within the meaning of 8. 27, Evidence 
Act, and hence his statement was not 
admissible under that section. It may be 
remarked here that in 12 Pat 241^ this 
decision was considered and although the 
point at issue before us was not at issue 
there, the learned Judges appear to have 
remarked that if a person makes a state, 
ment to a police officer as such he submits 
to the custody of the officer within the 
meaning of 8. 46 (1), Criminal P. C., and 
is then in the custody of a police officer as 
contemplated by 8. 27, Evidence Act. 

1. Qaeen’Empress v. Babolal, (1884) 6 All 609 
(F B). 

2. Darlaw Namasudra v, Emperor, AIR 1933 
Oal 297=1932 Or 0 266=138 I 0 116=83 
Or L J 646=69 Oal 1040=36 OWN 373. 

3. Deonaodan Dusadh v. Emperor, AIR 1938 
Pat 491=111 I 0 118=29 Or L J 790=7 
Pat 411=9 PLT 633. 

4. Santoki Beldar v. Emperor, AIR 1933 Pat 

149=1933 Or 0 404=143 I 0 474=84 Or L J 
849=12 Pat 241=14 P L T 83 (8 B). 
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As against this counsel for the Crown 
has relied on 7 Lah 84,® 64 Cal 237,® 15 
Lah 310,^ 49 Cal 167® and A I E 1933 Cal 
148.® In 7 Lah 84®, a Bench of this Court 
presided over by Sir Shadi Lai, late C. J. and 
Sir James Addison, J. held that S. 27 did 
not apply to the statement of an accused 
person and that in its application it was 
confined to those persons only who were 
examined as witnesses by the investigating 
ofiScer. This view was adopted by the 
Calcutta High Court in 54 Cal 237.® In 
15 Lah 310^ it was held that, in order to 
make statements admissible in evidence 
under S. 27, Evidence Act, it was not 
necessary that the accused should be under 
a formal arrest and that as soon as an 
accused person or a suspect came into the 
hands of a police oflBcer, he was no longer 
at liberty and was therefore in custody 
within the meaning of S. 27, Evidence 
Act. In A I E 1933 Cal 148®, where a 
police oflQcer interviewed an accused person 
and walked with him to the place where 
the accused pointed out the spot where an 
incriminating article might be found, al. 
though the accused had not been arrested 
by that time, it was held that he was in 
police custody within the meaning of S. 27, 
Evidence Act. In 49 Cal 167® it was held 
that the submission of a person to the 
custody of a police officer within the terms 
of 8. 46 (1), Criminal P. C., is “custody” 

within the meaning of S. 27, Evidence 
Act. 

Counsel further contended that even if 
the statement could not be used as a con¬ 
fession it could bo used as an admission as 
laid down in A I R 1932 Lah 488.*® That 
case related to an oral confession made to 
a Magistrate which was held admissible 
under S. 26. Evidence Act, and is there¬ 
fore not relevant to the present case. 

6. Rannun v. Emperor, AIR 1926 Lah 88=94 

I 0901=27 Or L J 709=7 Lah 84=27 P L R 
583« 

6. Azimaddi v. Emperor, AIR 1927 Cal 17=99 

227=28 Cr L J 99=64 Oal 237=44 C L J 

7. Mt. Aishan Bibi v. Emperor, AIR 1934 Lah 
150=1934 Cr C 330=162 IC 206=31 Or L J 
14=37 P L R 67=15 Lah 310. 

8. Superinfcendent and Legal Remembrancer of 

^ -^alil; Mohan, AIR 
1922 Oal 342=62 I 0 678=22 Cr L J 662=49 
Cal 167=25 OWN 788. 

9. Sud^am Chandra v. Emperor, AIR 1933 Cal 

148=1933 Cr 0 226=144 I 0 74=34 Or L J 
d75* 

10 , Sucha Singh v. Emperor, A I R 1932 Lah 

488=1932 Cr 0 626=142 10 699=34 P L R 
405« 
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From the judgments referred to above, the 
following principles can be deduced : (a) 
that in order that a statement under S. 27, 
Evidence Act, be admissible the maker of 
the statement should be in the custody of 
the police but that custody need not be a 
formal arrest ; (b) in the case of mere 
suspects who have not been formally 
charged with any offence or arrested under 
any section of the Criminal Procedure 
Code, their presence with the polioeiunder 
some restraint amounts to “custody” 
which is contemplated by S. 27, Evidence 
Act ; and (c) that if a statement made by 
a person in the above circumstances leads 
to the discovery of any matter, it is ad- 
missible. I am in respectful agreement 
with these principles. Besides, with all 
respect, I may say that some of the judg¬ 
ments relied on by counsel for the defence 
do^ not appear to have taken into consider¬ 
ation other provisions of the Evidence Act 
under which a statement followed by a 
a discovery not covered byS. 27, Evidence 
Act, may be admissible. Even if a mere 
statement be ruled out of consideration on 
the ground that a person was not in the 
custody of the police, the aotiof his point¬ 
ing out a place from which a certain in- 
orirninating article is discovered or the act 
of his himself producing an incriminating 
article can in my view be proved under 

various other sections of the Evidence 

Act. 

In the light of the principles enunciated 
above, the statement before us satisfies all 
the requirements of law but I need not 
expatiate on this point any further as in 
this case I hold, agreeing with the counsel 
for the^ defence, that the evidence of re¬ 
covery is not of such a nature as to be a 
safe basis for the conviction of the appel. 
lant. In the first place, the prosecution 
witnesses are not agreed as to the exact 
place from which the bloodstained toka 
was recovered. In the list of recovery 
made at the time, the place is described as 
a cattle pen. In the statement of Bahawal 
Bakhsh Sofedposh the toka is said to have 
been recovered from a kotha to the south 
of the well. The Sub.Inspector however 
states that the toka was recovered from 
the south of the eastern corner of a Kur 
marked P” on the plan which appears to 
be situated towards the north of the well 
This discrepancy might not have been 
material but for the fact that the southern 
kotha has no door frame and that even if 
the toka was recovered from this kotha it 
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will not conclusively establish the guilt of 
the appellant as the place being accessible, 
anybody could plant the toka there. The 
place from which the bloodstained ohaddar 
is said to have been recovered is admit¬ 
tedly on the roof of a shed and that fact 
therefore would detract from the value of 
this recovery. These discoveries are said 
to have been made on the 28th and they 
lose much of their value in view of the 
fact that as is evident from the inquest 
report the investigating agency had from 
the very start suspected the story of the 
appellant and conducted the investigation 
on those lines. 

There are other circumstances also on 
the record which tend to show that the 
possibility of the truth of the report made 
by the appellant was greater than that of 
its falsehood. The prosecution themselves 
have produced Kikka and Kasim Ali two 
wayfarers {P. Ws. 11 and 12) who have 
stated that they were anxious to pass 
their night at the appellant’s well but he 
insisted on their spending the night at his 
house. Barkat Shah has stated that these 
two witnesses belong to his village and 
that he has known them since his child¬ 
hood. Taking into consideration the fact 
that'this Barkat Shah was one of those 
persons whom the appellant had described 
as his enemies in the petitions submitted 
to the Superintendent of Police, the visit 
of Barkat Shah’s friends on the fateful 
night at the well and their anxiety to 
spend the night at the well leads one to 
infer that they had gone there at the in¬ 
stance of those persons who had planned 
to commit an offence at the well and who 
wanted to be sure that none but their 
friends should be there. It is noteworthy 
that the police took no steps to ascertain 
the guilt of those persons whom the appel¬ 
lant had suspected and were satisfied of 
their innocence merely on their asserting 
it and let them off without making any 
inquiry whatsoever into the matter. In 
view of all these circumstances, I am 
driven to the conclusion that the case 
against the appellant is not free from 
doubt. I would therefore give him the 
benefit of this doubt and acquit him. The 
petition of the Local Government for 
enhancement of the appellant s sentence 
would stand automatically dismissed. 

Coldstream, J.—I agree. 

w.b./a.l. Appeal allowed. 
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Abdul Rash .d, J. 

Eam Bakha — Convict — Petitioner, 

V. 

Emperor, 

Criminal Revn. No, 1546 of 1936 
Decided on 15th January 1937, from order 
of Sess. Judge, Rawalpindi, D/. gist Sep¬ 
tember 1936. 

Penal Code (1860), S. 211—Scope—*Falte 
cbargo’— False petition to Superintendent of 
Police for protection from oppresiion of 
head'CODstable does not amount to falie 
charge. 

For an allegation to amount to a false charge 
as oontemplated under 8. 211, Penal Oodd.it most 
be made with the intention and object of setting 
the criminal law in motion. The charge must 
be embodied either in a oomplaint to the Magis¬ 
trate or in a report of cognizable offence to a 
Police Officer. A false petition to the Superinten¬ 
dent of Police praying for protection from oppres¬ 
sion of a head-oonstable whiob may be effected by 
some departmental action, does not amount to 
such a false charge: AIR 1932 Cal 511\ AIR 
1932 Lah246] A I R1917 All 223 and A I R 
1923 Oudh 4, Bel. on, [P 625 0 2] 

R. A. Cooper and Ajit Bam — for 

Petitioner. 

A, G, Maurice ioT Government Advocate 

— for the Crown. 
Nand Lai Ahuja — for Complainant 

(Lajpat Bai). 

Order.— The petitioner. Ram Rakha 
Mai, was convicted under S. 211,1. P. 0., 
by Mr. Nathu Ram, Magistrate, Eirst 
Class, Rawalpindi, by his order dated 
13th August 1936, and was sentenced to 
imprisonment for one day and a fine of 
Rs. 200. His appeal having been dis. 
missed by the learned Sessions Judge, ha 
has preferred a petition for revision to this 
Court. The learned Sessions Judge has 
also sent up the case to this Court, under 
S. 438, Criminal P. C., with a reoommen. 
dation that the sentence awarded to Ram 
Rakha Mai may be enhanced to six 
months' rigorous imprisonment and a fine 
of Es. 200. Briefly stated, the case for 
the prosecution is that Ram Bakha Mai 
petitioner, sent three complaints in 
identical terms against Lajpat Bai, head, 
constable, to the Deputy Inspeotor.Gene. 
ral of Police, Rawalpindi, Inspector. General 
of Police, Punjab, and the Superintendent 
of Police, Rawalpindi District The alls, 
gations in these complaints were that the 
petitioner and Lajpat Ral were enemies 
owing to previous litigation, and the peti¬ 
tioner had instituted a oriminal oomplaint 
against the relations of Lajpat Bai, which 
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was pending in the Court of the Bench of 
Honorary Magistrates at Gujar Khan, that 
on 4th April 1936, when the case came 
up for hearing Lajpat Rai met the peti¬ 
tioner in Court and told him to withdraw 
the case he had launched against his rela¬ 
tives or else he would get him murdered 
by some Pathans at Hazro. The conclud¬ 
ing paragraph of the complaint is as fol¬ 
lows: 


Calcutta High Court reported in 59 Cal 
334,^ where it was held that: 

Por an allegation to amount toafalseobarge.as: 
contemplated under S. 211,1. P. 0., it must be] 
made with the intention and object of setting the] 
ociminal law in motion. A false petition to the 
Superintendent of Police praying for the protec¬ 
tion of the petitioners from the oppression of a 
Sub-Inspector, which may be effected by some 
departmental action, does not amount to such a 
false charge. 


It is requested that as the said Lajpat Rai is 
serving the police neat his home and as he is try¬ 
ing to spoil a cognizable offence and is intending 
to get me murdered, action may kindly be taken 
to protect the case and my life as well as property, 
for which act of kindness I shall ever pray for 
your long life and prosperity. 

A departmental inquiry wag started by 
the police on these complaints and the 
complaints were found to be false. After 
the conclusion of the departmental inquiry 
Lajpat Rai presented a complaint under 
S. 211, L P. C., which resulted intheoon- 
viotion of the petitioner. After going 
through the evidence on the record I agree 
with the finding of the learned Sessions 
Judge that these complaints were in fact 
sent by the petitioner to the Deputy Ins- 
peotor.General of Police, Rawalpindi, 
Inspeotor.General of Police, Punjab and 
the Superintendent of Police, Rawalpindi 
District. I am also of the opinion that 
the contents of these complaints were 
false. 

The sole question for consideration 
therefore is whether the present case falls 
within the purview of S. 211, I. P. C. It 
was contended by the learned counsel for 
the petitioner that the petitioner did not 
institute or cause to be instituted any cri¬ 
minal proceedings against Lajpat Rai, 
head-constable. It was further urged that 
the sending of the complaints in question 
to the Police Officers concerned did not 
amount to falsely charging Lajpat Rai 
with having committed an offence within 
the meaning of 8. 211, I. P. 0., as the 
false charge of an offence should be made 
to a Court or an officer having jurisdiction 
to investigate. The offence of criminal 
intimidation as defined in S. 503, L P. C., 
is a non-cognizable offence. The Suparin.’ 
tendent of Police, Rawalpindi, or the 
other Police Officers concerned could not 
therefore order investigation with regard 
to an offence under Ss. 503/506,1.P. C., on 
the complaints sent to them by the peti- 
tioner. Reference was made in this con¬ 
nexion to a Division Bench ruling of the 
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_ In the reported case allegations of extor¬ 
tion and bribery were made against a 
Police Sub-Inspector, and the Calcutta 
High Court held that as these offences 
were non-cognizable, the false charge of 
bribery and extortion that was made to 
the Superintendent of Police did not 
amount to a false charge as contemplated 
in S. 211, I. P, C. It was observed in 13 
Lah 568^ that: 

^ The word ‘charge’ ‘as used in B. 211, Penal Code, 
implies that the allegation or accusation of an 
offence against another should be made to a per¬ 
son, or tribunal, competent to take action against 
the persons complained against, and the test is 
whether the person making the charge intended 
to set the criminal law in motion against the per¬ 
son charged. ^ 

In 39 All 715^ ib was held bhat; 

In order to constitute an offence defined by 
S. 211,1. P. 0., the ‘charge’ therein alluded to 
must be made to an officer or to a Court who has 
power to investigate and send it for trial, aod it 

must be an accusation made with the intention to 
set the law in motion. 


In 23 Or L J 641^ ib was laiddownbhab: 

Thowords ‘falsely charges’in 8.211, Penal Code, 
must be restricted to a charge made to some per¬ 
son in authority, that is to say, to some person 
who is in a position to get the offender punished 
The charge must be embodied either in a com¬ 
plaint to a Magistrate or in a report of a cogniz¬ 
able offence to a Police Officer. 


in bne present case the complaints sent 
by the petitioner to the Police Officers did 
not amount to a report of a cognizable 
offence. The complaints were not sent to 
any Magistrate who could take action 
under S, 506,1. P. C. The prayer in the 
complaints of the petitioner seems to show 
that the object of the complaints was to 
get Lajpat Rai, head-constable, trans- 
ferred from Rawalpindi so tha t he may 

1. Abdul Hakim Khan v. Emperor. AIR IQSV 
Cal 511=19.’^2 Or 0 440=138 I 0 661=33 
Or L J 631=59 Cal 334. 

2. Bhawani Bahai v. Emperor, AIR 1932 Lah 

246=1932 Or 0 258=137 I C 157=33 Or L J 
409=13 Lah 568=33 P L R 174 . 

3. Mathura Prasad v. Emperor. AIR 1917 aii 

^ ^ 1017=39 All 715 

15 A li J 767. 

4. Gaya Barhai v. Emperor, AIR 1923 Oudh 4 

=69 I 0 81=23 Or L J 641=26 0 0 44 
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not be able to spoil a cognizable case 
pending in Gujar Khan. In view of the 
authorities quoted above, I am of the opi¬ 
nion that the present case does not fall 
within the purview of S. 211,1. P. G. The 
next question for consideration is whether 
the conviction of the petitioner could be 
altered to one under S. 182,1. P. C. S. 182, 
I. P. C., is one of the sections mentioned 
in S. 196 (l) (a), Criminal P. C., and 
according to that section no cognizance of 
an offence under S. 182 can be taken 
except on the complaint in writing of the 
public servant before whom the false 
information is given or some other public 
servant to whom he is subordinate. In the 
present case none of the Police Ofificers to 
whom the complaint was addressed by the 
petitioner has taken the trouble of pre¬ 
senting a complaint against him as 
required by S. 195, Criminal P. C. Por the 
reasons given above, I accept this petition 
for revision and acquit the petitioner. The 
fine, if already paid, shall be refunded. 

S.C./d.S. Revision allowed^ 
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Tek Chand and Abdul Rashid, JJ. 

Boshan Lal and others — Plaintiffs— 
Appellants. 

v. 

Samar Nath^ Contesting Defendant and 
others, Non.oontesting Defendants — 
Respondents. 

First Appeal No. 337 of 1936, Decided 
on 10th June 1937, from decree of Sub- 
Judge, First Class, Amritsar, D/. 22Dd 
June 1936. 

(a) Evidence Act (1872), S. 114 — Adoption 
ceremonies—Preiumption —Person enjoying 
status of adopted son for nearly half century 
and treated as such all his life—Presumption 
in absence of anything contrary is that all 
necessary ceremonies were duly and regularly 
performed at time of adoption. 

When a person has for nearly half a century 
enjoyed the status of an adopted son and has been 
treated as such all his life and at this distance of 
time it is not possible to get witnesses who were 
actually present at the time and could depose to 
the peiioimance of the ceremony, in such oircum* 
stances in the absence of anything to indicate the 
contrary, it must be presumed that all the neces' 
sary ceremonies were duly and regularly performed 
at the time of his adoption : 27 All 271 (P C); 
AIR 1923 Cal 18 and AIR 1921 Cal 647, 
Rel on, [P 628 0 1] 

(b) Custom (Punjab)—Adoption—Eligibility 
— Daughter’s son — Among high caste non- 
agricultural Hindus, resident in towns such 
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as khatris of Amritsar, daughter’s son can be 
validly adopted — Such adoption has full 
effect and adopted son severs his connexion- 
with natural family and becomes male descen-^ 
dant of adoptive father, 

Among high caste non-agrioultural Hindus 
resident in towns in the Punjab such as Khatrii 
of Amritsar the strict rule of the Hindu law of 
Mitakshara that a daughter’s son cannot be 
adopted has been varied and a daughter’s son can 
be validly adopted ; 93 P R 1909 (P 0), Rel, on* 
Case law referred. [p 323 Q 1, 2i 

Such an adoption has the full effeot of a formal 
adoption under Hindu law and the adopted sou 
severs his connexion with his natural family and 
becomes the male lineal descendant of the adontivo 
father x AI R 1931 Lah 646, Foil, [P 628 0 2] 

Achhru Ram andinder Dev Dua — for 
Appellants. 

Shamair Chand, H. S. Khorana and 
L. C, Mehra—iot Respondent No. 1, 

Tek Chand, J.—The parties to this liti¬ 
gation are Khatris of Amritsar and ara 
related as follows : 

MOTI RAM 

I 


Wife l=0huni Lal=Wife 2 Ganga Bieheu 
I I (defendant 2^ 

Faqit Ohand Samar Nath 

(plaintifi) (minor) 

! (defendant 1) 


I 


Boshan Ohaman Om Batya 
Lal Lal Patkash Parkasb, 

It is common ground between the parties 
that Chuni Lal and Ganga Bisben sepa. 
rated in 1928. Chuni Lal died in 1930, 
leaving considerable moveable and im¬ 
moveable property, which is the subject of 
this litigation. In June 1932, Faqir Chand 
instituted the present suit for partition oi 
these properties against Samar Nath 
(defendant l). The other defendants wero 
impleaded pro forma, as they were 00 . 
sharers in one of the houses, in which. 
Chuni Lal was a part owner. In the plaint- 
it was alleged that on Chuni Lai’s deaths 
the property in dispute devolved on hia 
sons, plaintiff and defendant 1, and since* 
then they had been in joint posseBsion. It 
was also stated that, on 10th March 1929, 
Chuni Lal had executed a will (Ex. 
by which he had devised his entire pro.*- 
perty to plaintiff and defendant 1 m* 
equal shares. In the will Chuni Lal had- 
admitted that he owed a sum of Ra. 3,000- 
to Faqir Chand (plaintiff), and directed 
that if Chuni Lal failed to repay it in hi»> 
lifetime, Faqir Ohand would be entitled* 
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to receive one.half of the amount, i. e., 
Rs. 1,500 from Samar Nath. It was stated 
that the plaintiff did not want to keep the 
properties joint any longer, and accordingly 
be sued for partition. 

The suit was resisted by Samar Nath, 
who denied that Faqir Chand (plaintiff) 
was a co-owner with him in the properties 
in dispute. He averred that Faqir Chand 
had been adopted by his maternal grand¬ 
father, Narain Das, in 1888, when he was 
completely severed from his natural family 
and, therefore, he had no right to succeed 
to Chuni Lal. The due execution of the 
will (Ex. P-l) by Chuni Lal was denied, 
and it was pleaded that the properties 
being ancestral of Chuni Lal, he had no 
power to devise them by will. It was also 
denied that Chuni Lal owed to Faqir 
Chand Es. 3,000 or any other sum. Soon 
after the institution of the suit, Faqir 
Chand died, and in his place were substi¬ 
tuted his sons, who are the appellants 
before us. The trial Judge framed several 
issues, of which those material for the 
purposes of this appeal are the following : 
(2) Whether Faqir Chand was adopted 
by his maternal grandfather Narain Das, 
and hence he has got no connexion in the 
property in suit left by Chuni Lal ? 
(4) Whether Chuni Lal made a will ac. 
cording to which Faqir Chand is entitled 
to get one-half share in the property left 
by Chuni Lal ? (9) Whether Chuni Lal. 
deceased, had authority to make the will 
in question? (lO) Whether Chuni Lal 
was in his full senses and was of disposing 
mind at the time of the execution of the 
will? (11) If issues 4, 9 and 10 are proved 
in favour of the plaintiff, whether the will 
in dispute was written under undue influ¬ 
ence ? (14) Whether Es. 3.000 mentioned 
in the will, were not borrowed by Chuni 
Lah and whether the plaintiff is not 
entitled to recover half of this amount ? 

The learned Judge found that Faqir 
Chand had been adopted by Narain Das, 
to whose family he had been transplanted 
and, therefore, he had no right to succeed 
to his natural father. Ho found that the 
execution of the will (Ex. P.l) by Chuni 
Lal had been proved, but that “some sort 
of influence was exercised on him” at the 
time, and, in any case, the will was invalid 
as the property was ancestral in the hands 
of the testator in which Samar Nath was 
a coparcener. He also decided issue 14 
against the plaintiff, and, in the result, 


dismissed the suit with costs. Faqir 
Chand’s sons have appealed. 

The first question to be decided is 
whether Faqir Chand was, in fact, adopted 
by his maternal grandfather Narain Das, 
and if so whether on his adoption he ceased 
to be a member of his natural father’s 
family and lost his right to succeed to 
him. As already stated, the adoption is 
alleged to have taken place 45 years 
before suit, i. e., some time about 1888, 
and at this distance of time it is not pos¬ 
sible to get direct evidence of the factum 
of adoption. The oral evidence produced 
by the parties, is vague and mostly hear¬ 
say. There is however ample circum¬ 
stantial evidence, including the admissions 
of Chuni Lal and Faqir Chand himself, 
which conclusively prove that he had been 
adopted by Narain Das. The only child of 
Narain Das was the mother of Faqir 
Chand, who had married Chuni Lal and 
died soon after the birth of Faqir Chand. 

It is admitted that at the age of two,' 
Faqir Chand went over to live with Narain 
Das and was brought up and educated by 
him. ^ His marriage was performed by 
Narain Das in his house in Katra Parja. 
Faqir Chand s four sons who are the 
appellants before us were all born in 
Narain Das’s house, and they have conti¬ 
nuously lived there up to the present day. 
On Narain Dass death, Faqir Chand 
succeeded to his property as his son. In 
the Municipal Registers, the owner of the 
house which ^he got from Narain Das, is 
described as Faqir Chand, son of Narain 
DasKhatri”. On the will, Ex. P.l, exe 
cuted by Chuni Lal on 10th March 1929, 
which was produced and relied upon by 
Faqir Chand himself, his signatures appear 
as an attesting witness, and there he des. 
cribed himself as 'son of Lala Chuni Lal', 
the ^ aforesaid testator, adopted son of 
Narain Das, caste khatri, resident of 
Amritsar, Katra Parja. legatee”. In the 
body of the will, Chuni Lal is recorded as 
having stated that "Faqir Chand had been 
adopted by his maternal grandfather in 
his childhood”, though this was qualified 
by the further statement that; 

This adoption is not such as might have severed 
all the connections of the said Faqir Ohand with 

adoption the said 
£aqir Chand is my son as before and is entitled to 
my heritage as a son. 

It is quite clear from these facts aud 
admissions that Paqir Ohand had, in fact 
bean adopted by Narain Das. when he was 
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a child. Mr. Achhru Ram, however, 
strenuously argued that none of the defen¬ 
dant's witnesses had stated that the essen¬ 
tial ceremony of “giving and taking" was 
performed at the time of adoption and in 
the absence of proof of this ceremony the 
adoption cannot be regarded as having 
been validly made. But, as pointed out 
already, the adoption took place 45 years 
ago, and at this distance of time it is not 
possible to get witnesses who were actually 
present at the time and could depose to 
the performance of the ceremony. In such 
circumstances, in the absence of anything 
to indicate the contrary, it must be pre¬ 
sumed that all the requisite ceremonies 
were duly performed. As held in 27 All 
271^ at p. 290, AIR 1923 Cal 18^ at p. 21 
and 67 I C 31^ at p. 34, when a person 
has for nearly half a century enjoyed the 
status of an adopted son, and has been 
treated as such all his life, it must be 
assumed that all the necessary ceremonies 
were duly and regularly performed at the 
time of his adoption. No facts have been 
brought out which might displace this 
presumption. The learned counsel next 
urged that under the Hindu law of the 
Mitakshara School, a daughter's son can¬ 
not be legally adopted and, therefore, the 
adoption, even if it took place in fact and 
with all duo ceremonies, was invalid. It 
is noteworthy that the validity of the 
adoption was not challenged in the Court 
below and, therefore, the appellants are 
not entitled to raise this question for the 
first time in appeal. It is no doubt true 
that under the Hindu law of the Mitak¬ 
shara School, as administered in the 
British Indian Courts, a daughter's son 
cannot be adopted, but as observed by 
their Lordships of the Privy Council in 93 
P R 1909^ at p. 467 : 

This general rule may be varied by custom and 
often is so varied in the province from which this 
jappeal comes (Punjab). 

There are numerous oases in which it 
|has been held that among high caste non. 
agricultural Hindus, resident in towns, 

1. Lal Aohal Bam v. Baja Kazim Hussain Khan, 

(1906) 27 All 271=32 I A 113=8 0 0 155= 

8 8ar 772 (P 0). 

2. Kailas Ohandra Nag v. Bijay Ohandra Nag, 

AIR 1923 Cal 18=72 I 0 680=36 0 L J 

484. 

3. Jagannath Marwari v. Ohandni Blbl, AIR 

1921 Oal 647=67 I 0 31=26 OWN 66=34 

OLJ 432. 

4. Rup Narain v. Mt. Gopal Devi, (1909) 93 P R 

1909=86 Oal 780=3 1 0 382=36 IA 103 

(P 0). 
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strict Hindu law has been so varied, and a| 
daughter’s son can be validly adopted. It) 
is not necessary to discuss all these cases 
here ; reference may however be made to 
three reported cases of khatris of Amritsar 
to which tribe and city the parties to this 
litigation belong : 64 P R 1883,® 2 Lab 
69® and AIR 1933 Lah 1050.^ I must 
therefore, hold that this contention also is 
without force. Lastly. Mr. Achhru Ram 
urged that, assuming that the adoption of 
a daughter’s son is valid among non. agri¬ 
cultural high caste Hindus, of Amritsar in 
particular, and the Punjab in general, such 
an adoption has not the effect of severing 
the adoptee from his natural family and 
transplanting him into the family of the 
adopter. This contention again was not 
raised in the Court below in this form, and 
there is no evidence whatever on the 
record to suggest that a daughter's son, 
who is validly adopted by his maternal 
grandfather among the khatris or other 
Hindus of Amritsar or any other place in 
the Punjab, has a status different from 
that which a son adopted in the Dattaka 
form possesses under Hindu law. This 
identical question was raised in 13 Lah 
126® and was examined at great length by 
Jai Lal, J. at pp. 138 to 142 of the report. 
The learned Judge after an elaborate 
examination of the previous rulings bear, 
ing on the point, held that such an adop¬ 
tion has the full effect of a formal adoption 
under Hindu law and the adopted son 
severs his connection with his natural 
family and becomes the male lineal desoen. 
dant of the adoptive father. This, if I may 
say with all respect, lays down the law 
correctly, and I have no hesitation in 
following it. Mr. Achhru Bam referred us 
to a Single Bench decision of the Punjab 
Chief Court in 53 P W R 1908.® but as 
explained in 13 Lah 126® at p. 139, that 
case was decided on strict Hindu law; and 
the observations made therein must be 
confined to its peculiar facts. The same 
.is true of 93 IC 956,^® where Campbell, J, 

6. Atma Singh v, Jatta Singh, (1883) 64 F B 
1883. 

6. Parmanand v. Shiv Oharan Das, AIR 1921 Lah 

147=69 I 0 266=2 Lah 69=21 P L R 1921. 

7. Shiv Ddv V. Dwarka Daa, AIR 1933 Lah 
1050=147 I 0 499. 

8. Baldeo Sahai v. Bam Ohander, AIR 1931 
Lah 546=132 10 481=13 Lah 126=32 
P L R 482. 

9. Baljnath v. Shamboo Nath, (1908) 63 P W R 
1908=113 P L R 1908. 

10. Mela Ram v. MaUk Ram, AIR 1927 Lah 154 
=9310 956. 



sitting in Single Bench, followed without 
discussion 53 P W R 1908.^ It was con¬ 
ceded by Mr, Aehhru Ram that where among 
high caste Hindus a daughter's son is 
allowed to be adopted, he becomes a co¬ 
parcener in his adoptive father’s family. If 
this is 80 , he cannot obviously retain his 
status as a co.parcener in his natural 
family; for, as was admitted by counsel, a 
person cannot, at one and the same time, 
be a member of two different co-parcenaries. 

Por all these reasons, I hold that the 
learned Subordinate Judge came to a 
correct conclusion in holding that Faqir 
Chand having been adopted by Narain 
Das had no right to succeed to the pro¬ 
perty of Chuni Lai. In the plaint the 
plaintiff had based’his claim, in the alter, 
native, on the will, Ex. P.l, executed by 
Chuni Lai. The execution of this will has 
been duly proved and it is no longer con¬ 
tended that the testator did not have a 
disposing mind at the time. It was urged, 
however, that it had been executed under 
undue influence, exercised by Faqir Chand 
on Chuni Lai. The learned Subordinate 
Judge has given a very halting finding on 
this point. Ha did not find definitely that 
undue influence was exercised, but observed 
that some sort of influence was put forth 
on Chuni Lai and the will is not free from 
doubts Mr. Shamair Chand for the 
plaintiff.respondents frankly conceded 
that there was no evidence on the record 
to warrant this conclusion. The will is a 
registered document and Chuni Lai lived 
for more than two years after its execu¬ 
tion. It is not suggested that during this 
period he continued to be under the 
influence of Faqir Chand, Indeed, it is 
admitted that for all these years he lived 
amicably with his junior wife, the mother 
of Samar Nath, defendant, and yet he did 
not repudiate the will. It must, therefore, 
be held that the will had been executed 
by Chuni Lai of his free will and accord. 
There is, however, ample evidence on the 
record that the property was ancestral in 
the hands of Chuni Lai, and Samar Nath. 

acquired an interest in 
It. The property thus belonged to a joint 
family, consisting of Chuni Lai and Samar 
Nath, and consequently the former could 
not devise it by will. Mr. Aehhru Ram 
conceded that on the finding that Faqir 
Chand had been severed from his natural 
family and that the property had been 
inherited by Chuni Lai from his father, he 
bad no power to bequeath it. Faqir 


Chand, therefore, did not acquire any 
right to the property in dispute by the 
aforesaid will. 

The will, however, can clearly be relied 
upon by the appellants in proof of the 
allegation that the sum of Rs. 3,000 had 
been borrowed by Chuni Lai from Faqir 
Chand, and that he owed it to the latter 
at the time of the execution of the will. 
The admission in the will shifted the onus 
on the contesting defendant to prove that 
this amount was not due, and admittedly 
he has produced no evidence to discharge 
it. There is also no proof that the whole 
or any part of this amount had been 
repaid by Chuni Lai in his lifetime. The 
plaintiffs are, therefore, entitled to recover 
the whole of this amount from the estate 
of Chuni Lai, to which Samar Nath has 
succeeded. No doubt, in the plaint the 
plaintiff had claimed only one-half of this 
amount and issue 14 was also framed on 
that basis ; but this was on the assump¬ 
tion that Faqir Chand was entitled to one- 
half of the property of Chuni Lai. It has, 
however, been found that Faqir Chand 
had no share in Chuni Lai’s property the 
whole of which has devolved on Samar 
Nath. The plaintiffs are, therefore, entitled 
to recover the whole of Chuni Lai’s debt 
from defendant 1, For the foregoing 
reasons I would accept this appeal in 
part, and grant the plaintiffs-appellants a 
decree for Rs. 3,000 against Samar Nath 
defendant.respondent 1; but would die- 
miss their claim for partition of the pro¬ 
perties in suit. As none of the parties has 
succeeded in full, I would leave them to 
bear their own costs in both Courts. The 
plaintiffs-appellants shall not be entitled 
to execute the decree for Rs. 3,000, until 
and unless they have paid court-fee on 
this amount both in the lower Court and 
in this Court. 

Abdul Rashid, J. —I agree. 

S.C./d.s. Appeal partly allowed. 

A, I, R, 1937 Lahore 629 

Bhide, J. 

Amar Chand Creditor — Appellant. 

V. 

Nawab Din, Insolvent and another — 

Respondents. 

Second Appeal No. 52 of 1936. Decided 
on 6th January 1937, from order of Dist. 
Judge, Sialkot, D/. 29th May 1936. 
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Punjab Relief of Indebtedness Act (7 of 
1934), Ss. 6, S^Insolvency proceedings*—Sec* 
tion 6 does not refer to civil proceedings 
other than suits—It is doubtful if S. 5 applies 
to insolvency proceedings — S. 4, Usurious 
Loans Act, confers jurisdiction on Insolvency 
Court to exercise power under S. 3 — Insol* 
vency Court can reduce interest on sufficient 
cause. 

Section 6, Punjab Relief of Indebtedness Acti 
does not refer to civil proceedings other than 
suits and there is room for doubt if the amend* 
ments made in 8. 6 would apply to insolvency 
proceedings at all; but whether they would or 
would not, even the provisions of 8. 4, Usurious 
Loans Act, as they stood before Act 7 of 1934 
came into force, did confer jurisdiction on the 
Insolvency Court to exercise powers conferred 
by 8. 3 of the Act on a Court in the trial of a 
suit. The Insolvency Court is, therefore, entitled 
to reduce the interest if it finds sufficient justi¬ 
fication for doing so on the merits of the case. 

[P 630 0 2] 

M, C. Sud — for Appellant. 

Mohammad Monir for Bashir Ahmad 

— for Eespondenta. 

Judgment. In the proceedings relating 

to the insolvency of one Nawab Din, a ques¬ 
tion was raised as to the amount of inter, 
est which could be allowed to a secured 
creditor named Amar Chand. The Insol¬ 
vency Judge decided that in view of the 
provisions of S. 5 of Act 7 of 1934, Amar 
Chand was not entitled to claim interest 
at a rate exceeding Es. 12 per per cent, per 
annum. He accordingly held that the 
amount claimable by Amar Chand was 
Es. 1,418 only. From this decision an 
appeal was preferred to the District Judge 
who held that S. 6 of Act 7 of 1934 applied 
to suits only and not to insolvency pro¬ 
ceedings. He, therefore, accepted the 
appeal and remanded the case for re-deci¬ 
sion. An application for review was then 
presented to the learned District Judge on 
the ground that he had overlooked the 
provisions of S. 4, Usurious Loans Aot of 
1928. He accepted this petition on the 
ground that there had been an error of 
law apparent on the face of the record and 
holding that the Insolvency Judge had 
jurisdiction to reduce the interest under 
S. 4, Usurious Loans Aot, set aside his 
own order and affirmed that of the Insol¬ 
vency Judge. From this decision a second 
appeal has been preferred. 

The learned counsel for the appellant 
contended that the learned Insolvency 
Judge had no jurisdiction to reduce the 
interest claimable by Amar Chand as 
Amar Chand was a secured creditor and 
had not surrendered or valued his security 


as required by S, 47, Provincial Insolvency 
Aot. This contention does not appear to 
me to have force because this objection 
was not taken either in the insolvency 
Court or in appeal before the learned 
District Judge. The learned District Judge 
has distinctly noted in his last order that 
no other points except those discussed by 
him were raised before him. In the cir¬ 
cumstances, it must, I think, be held that 
Amar Chand was prepared to surrender 
his security and claim the whole amount 
due to him along with the other creditors 
out of the assets of the insolvent. 

The order of the learned District Judge, 
however, does not appear to me to be sus¬ 
tainable in law on anojher ground. The 
learned District Judge has remarked that 
according to S. 4, Usurious Loans Aot, 
Amar Chand was not entitled to interest 
at a rate higher than 12 per cent, per 
annum. But the provisions of 8. 4 are 
discretionary and neither the insolvency 
Judge nor the learned District Judge has 
examined the question of interest to be 
allowed to Amar Chand, on merits. I also 
note that S. 6 of Aot 7 of 1934 provides 
that the amendments made in 8. 5 shall 
apply to all suits pending on or instituted 
after the commencement of this Aot. This 
section does not refer to civil proceedings 
other than suits and there is room for 
doubt in the circumstances if the amend, 
ments made in 8. 5 would apply to insol. 
vency proceedings at all; but whether 
they would or would not, even the provi¬ 
sions of 8. 4, Usurious Loans Aot, as they 
stood before Act 7 of 1934 came into 
force, did confer jurisdiction on the insol¬ 
vency Court to exercise powers conferred 
by S. 3 of the Aot on a Court in the trial 
of a suit. The insolvency Court was, 
therefore, entitled to reduce the interest if 
it found sufficient justification for doing 
so on the merits of the case. I accept the 
appeal and setting aside the order of the 
Courts below, remand the case for re-deoi- 
sion of the amount due to Amar Chand 
after an examination of the oiroumstances, 
of his debt in the light of the provisions 
of Bs. 3 and 4, Usurious Loans Aot. Costs 
to follow final decision. Parties are 
directed to appear before the Insolvency 
Judge on 25th January 1937. 

k.b./a.l. Cose remanded. 
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A. I. R. 1937 Lahore 631 

Tek Chand, J. 

Lai Singh — Insolvent — Appellant. 

V. 

Dhanu Mal.Jai Lai and others — 

Creditors — Respondents. 

First Appeal No. 231 of 1936, Decided 
on 6th January 1937, from order of Addl. 
Dist. Judge, Ferozepora, D/- 15th April 
1936. 

Civil P, C. (1908), S. 151—Insolvency Court 
has inherent power to set aside ex parte 
order obtained by fraud. 

A Court whether acting in its ordinary juris* 
diction or under its special jurisdiction in insol* 
vency, has got inherent power to set aside an 

parte order obtained by fraud or misrepresenta* 
6ion or to rectify a mistake inadvertently made. 

[P 631 0 2; P 632 C 2] 

Sardar Sahib Sardar Jhanda Singh — 

for Appellant. 

J, L, Kapur and Yashpal Gandhi — 

for Respondents. 

Judgment.—On 21th December 1931, 
Dal Singh, appellant, applied to be adjudi. 
oated insolvent, alleging that he was 
unable to pay his debts as his liabili. 
ties amounted to over Rs. 30,000 and his 
assets were Rs. 680 only. The applica¬ 
tion was admitted and notices issued to 
the creditors. In the meantime, an 
interim receiver was appointed to take 
charge of his property. Most of the oredi. 
tors admitted the allegation of the debtor 
that ho was unable to pay his debts and 
did not oppose his prayer to be adjudi. 
cated ^insolvent. The proceedings, how¬ 
ever, dragged on for a considerable time, 
and the final hearing of the case was fixed 
for 12th February 1936. Before the date 
of hearing, on 4th January 1936, Lai 
Singh made an application to the insol. 
vency Judge praying for the withdrawal of 
the petition for adjudication as insolvent. 
Notice of the application was ordered to 
issue to the creditors for 29th January 
1936. Though there was a pleader appear¬ 
ing for the creditors he was not informed, 
but notices were sent for service on the 
creditors in the ordinary way. Personal 
service was, however, not effected and the 
process server reported that ho had affixed 
the notices on the doors of the houses of 
the creditors. On 29th January 1936 
the application for withdrawal came up 
for hearing before the Court. None of the 
respondents (creditors) was present and 
the Court granted the application for the 
withdrawal of the original petition. On 


12th February 1936, which was the date 
originally fixed for the hearing of the case, 
the creditors appeared and made an 
application objecting to the withdrawal, 
alleging that the order had been passed 
without notice to them, that the report of 
the process server was false, that notices 
had not been affixed on their open doors 
and that their counsel had not been in¬ 
formed. The learned Additional District 
Judge inade an enquiry into the matter, 
and finding that the order withdrawing 
the original petition had been obtained 
from him on incorrect information, and 
that the creditors had not been duly 
served, he set aside his previous order and 
restored the original petition of the debtor 
to be adjudicated as insolvent. He then 
proceeded to decide the case on the merits 
and, finding that the debtor owed more 
than Rs. 500 and was unable to pay his 
debts, passed an order adjudicating him 
an insolvent. 

The debtor has appealed and it has 
been contended on his behalf that once the 
Court had passed an order permitting the 
withdrawal of the original petition for his 
adjudication as insolvent, ho had no juris¬ 
diction to restore the petition and proceed 
to decide it on the merits. After hearing 
counsel I find no force in this contention. 

It is obvious that the order of withdrawal 
was passed by the Judge on incorrect 
information. Under S. 14, Provincial Insol. 
veiioy Act, a petition for adjudication, 
whether presented by a debtor or a oredi. 
tor, cannot be withdrawn without the 
leave of the Court. It is well settled that 
leave will not be granted without notice 
to all the parties concerned. The proper 
procedure was to serve the pleader who 
had been appearing on behalf of the credi. 
tors. This, however, was not done. Notices 
wore issued for personal service but this 
was not effected. Substituted service in 
this case was obviously defective, if not 
carried out fraudulently. The learned 
Additional District Judge has observed 
that he would not have permitted the 
withdrawal of the petition, if he had the 
faintest idea that the creditors were 
opposed to it. His order was passed under 
a misapprehension, and when the true facts 
were brought to his notice, he at once set 
aside the ex parte order. A Court whether 
acting in its ordinary jurisdiction or under 
J . I in insolvency, has 

an ex parte 

order obtained by fraud or misrepresenta- 
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Bachna Singh v. Emperor (Young, 0. J.) 193t 


tion or to rectify a mistake inadvertently 
made, and this was rightly done by the 
learned Additional District Judge in this 
case. On the restoration of the applies- 
tion, there can be no question as to the 
order to be passed in the case. The debtor 
himself moved the Court and showed that 
his indebtedness was over Es. 500 and that 
he was unable to pay his debts. I hold 
therefore that he has been rightly adjudi¬ 
cated as insolvent. The appeal fails and 
is dismissed with costs. 

p.r./d.s. Appeal dismissed. 


A. I. R. 1937 Lahore 632 

Young, C. J. and Monroe, J. 

Bachna Singh and another —Appellants. 

V. 

Emperor, 

' Criminal Appeal No. 1213 of 1936, Deci¬ 
ded on 26th November 1936, from order of 
Sees. Judge, Ferozepore, D/. 17th October 
1936. 

Penal Code (1860), S. 302 — Intention- 
Presumption—Persons armed with spears, 
not using sharp end but killing with blows 
on all parts of body with latbi end of spears 
—Intention to kill or knowledge of likelihood 
of death is presumed. 

Where people armed with speara refrain from 
using the sharp end but beat to pulp a man by 
beating him with lathi part of the spear on all 
parts of the body, the inevitable inference is that 
they intended to kill or knew that such a beating 
is likely to cause death. [P 633 0 1] 

Mahtah Singh — for Appellants. 

Sleem — for the Crown. 

Young, C. J.—Bachna and Balu, toge¬ 
ther with two others, are alleged to have 
murdered a Brahman named Plast Earn. 
Bachna and Balu were tried by the learned 
Sessions Judge of Ferozepore and sentenced 
to death. The other two were not known 
and were not before the Court. This 
murder took place in the early morning of 
19th June 1936. Plast Earn, his brother 
Paras Earn, and a siri of theirs, named Ali 
Bakhsh, proceeded to their field carrying 
manure from the village. They started 
just before sunrise and had taken one load 
of manure to the field and emptied it and 
were returning when, it is alleged, the two 
accused and the two others attacked them 
from a graveyard. Bachna and Balu were 
armed with spears, that is lathis with 
attachable spear heads. They prodded 
Plast Bam with spears while he was 
sitting in the cart. He then jumped out 


and ran away. They pursued him and 
caught him in a very short space and then 
proceeded to give him a most merciless 
beating. They were careful after th& 
prodding in the cart however to use their 
spears as lathis. 

The evidence consists of that of four eye¬ 
witnesses, Paras Earn and Ali Bakhsh,. 
who were in the cart with Plast Earn, and 
two other villagers, Sandhura and Giddar, 
who were also engaged in manuring their 
fields that morning and who say that they 
saw the whole occurrence. The general 
criticism of counsel in this Court is that 
these witnesses were not at the scene of 
the occurrence. That Dalip Singh, th& 
zaildar, is an enemy of Bachna because,, 
counsel alleges, Bachna beat Dalip Singh, 
and that Dalip Singh and Jowala, another 
enemy, have concocted this whole story 
and produced these witnesses. We may 
say at once that there is no foundation for 
this allegation against the zaildar. There 
is no proof on the record that Bachna ever 
beat the zaildar. In any event Paras Bam 
and Ali Bakhsh both would probably b& 
with Plaet Earn engaged in manuring their 
fields. We see no reason to doubt that 
Paras Earn and Ali Bakhsh were with 
Plast Bam in the cart. Cause has been 
proved for Sandhura and Giddar to give 
false evidence in this case against Bachna 
and Balu. We are satisfied therefore with 
the evidence of all the four eyewitnesses^ 
Counsel has made a great point that the 
spear wounds are only four out of more 
than forty injuries, but it is perfectly clear 
to us what happened. Paras Earn, who 
was certainly in the cart, and who says 
himself that he was injured and this is 
corroborated by the medical evidence— 
says that Bachna and Balu gave spear 
thrusts while Plast Earn was still in the 
cart. Those were the only thrusts, in our 
opinion, which were made by the sharp 
ends of the spears. The medical evidence 
shows that Plast Bam received punctured 
wounds in the legs. He was obviously 
speared in that fashion in order to get him 
out of the cart. Once he was out of the 
cart the rest of the injuries were given 
with the lathi part of the spears. 

Counsel also alleges that this murder 
took place in the dark and that therefore 
no one knew who were the murderers. We 
see no reason to doubt the evidence that 
it was just about sunrise, which is the 
time when normally in the hot weather in 
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Jhandu Mal V. Rulia Ram (Tek Chand, J.) 


June villagers would be engaged in their 
agricultural pursuits. Lastly counsel has 
argued that this is not a case of murder 
under 8. 302. He has reproduced to us the 
argument, which we unfortunately fre- 
quently hear in this Court and which we 
|never accept, that where men armed with 
jweapons like spears refrain from using the 
isharp end but beat to pulp the victim with 
the lathi end| they cannot'be found guilty 
of murder. This type of beating is used 
in this province merely to give occasion 
for this kind of argument. Where people, 
as in this case, kill a man by beating him 
on all parts of the body with weapons 
like lathis, the inevitable inference is that 
they intend to kill or know that such a 
beating is likely to cause death. We there- 
fore agree with the conviction of these two 
accused. There is clearly no reason to 
interfere with the sentences which we 
confirm. 

S C/d.s. Appeal dismissed. 


A. I. R. 1937 Lahore 633 

Tek Chand, J. 

Jhandu Mal and others — Plaintiffs — 

Appellants. 

V. 

Eulia Bam — Defendant — Respondent, 

Second Appeal No. 861 of 1936, Decided 
on 10th December 1936, from decree of 

Addl. Dist. Judge, Ambala, D/. 15th April 
1936, 

Partnership Act (1932), S. 69—Suit for dis¬ 
solution of partnership—Reliefs implied in 
prayer for dissolution of partnership—Court 
has power to pass preliminary decree for 
accounts, 

A prayer for "dissolution of partnership" 
through Court is a compendious mode of asking a 
fourfold relief! (a) a declaration that the partner¬ 
ship stands dissolved from a certain date, (b) a 
declaration as to who the partners are and what 
are their proportionate shares; (o) a prayer that 
accounts be taken and the assets and liabilities of 
the partnership as on the date of dissolution be 
determined, and (d) a final decree be passed. 
These prayers are implicit in the prayer for dis¬ 
solution made in a ‘suit for dissolution of partner- 

■ [P 634 0 1} 

Where a suit is for the dissolution of a partner- 
sliip, or the taking of partnership aocounts, the 
Court before passing a final decree, may pass a 
preliminary decree declaring the proportionate 
shares of the parties, fixing the day on which the 
partnership shall stand dissolved or be deemed to 
have been dissolved, and directing such aocounts 
to be taken, and other acts to be done, as it thinks 
fit. In a suit for dissolution of partnership, the 


Court has the power to pass a preliminary decree 
directing inter alia that accounts be taken. 

[P 634 C 1] 

Bishen Narain for M. L. Puri — 

for Appellants. 

Shamair Chand — for Respondent. 

Judgment.—The appellant firm Jhandu 
Mal-Bbag Mal, instituted a suit for “dis- 
solution of partnership and rendition of 
accounts" against Rulia Ram-Jai Lai, sons 
of Jawahra, alleging that the plaintiff firm 
had entered into a partnership with the 
defendants for purchase and sale of gur in 
which the share of the plaintiff firm was 
one-half and that of the two defendants 
one-half. Jai Lai, defendant, denied that 
he was a partner. Rulia Ram admitted 
himself to be a partner with the plaintiff 
to the extent of one-half, but pleaded that 
the suit, in so far as it prayed that accounts 
of the partnership be taken, was nob 
maintainable in view of S. 69, Partnership 
Act, as the partnership had not been 
registered. The trial Judge found that 
Jai Lai had not been proved to be a part¬ 
ner and dismissed the suit against him. 
He overruled the plea taken by Rulia 
Ram and granted the plaintiff a preli¬ 
minary decree dissolving the partnership 
and declaring that the plaintiff firm and 
Rulia Ram were partners, each having a 
half share, and directing that accounts be 
taken. Rulia Ram appealed to the Dis¬ 
trict Judge who upheld so much of the 
decree as declared that the partnership 
stood dissolved from the date of the insti¬ 
tution of the suit and that the shares of 
the plaintiff and Rulia Ram were equal. 
He however held that the prayer for 
rendition of accounts could not be granted 
in this suit in view of the provisions of 
S. 69, and set aside this part of the preli¬ 
minary decree. Sub. 8. (3) of S. 69 provides 
inter alia that the provisions of sub-ss. (1) 
and (2) shall not affect 

, I * . any right to sue for the dis¬ 

solution of a firm, or for accounts of a dissolved 

firm, or any right or power to realise the property 
of a dissolved firm. r r / 

The learned District Judge has held that 
a suit for accounts of an unregistered firm 
can lie only if the firm had been dissolved 
ante litem and that if the firm was undis¬ 
solved at the date of suit, the only relief 
that could be granted in the suit was dis. 
solution of the firm simpliciter and noth¬ 
ing more. It seems to me that the learned 
Judge has pub too narrow an interpreta¬ 
tion on the phrase “to sue for the dissolu- 
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tion of a firm". A prayer for "dissolution 
of partnership” through Court is a com- 
jpendious mode of asking a fourfold relief: 
i(aj a declaration that the partnership 
stands dissolved from a certain date, (b) a 
declaration as to who the partners are and 
what are their proportionate shares; (o) a 
prayer that accounts be taken and the 
assets and liabilities of the partnership as 

dissolution be determined, 
and (dj a final decree be passed. It is 
obvious that a decree for dissolution sim- 
pliciter will not yield any tangible results. 
In order to be of some practical use to the 
partners, it must be followed by certain 
consequential reliefg, leading up to a final 
decree. These prayers are implicit in the 
prayer for dissolution made in a “suit for 
dissolution of partnership”, and I have no 
doubt that it is in this sense that this 
expression is used in S. 69. It could not 
have been the intention of the Legislature, 
as appears to have been supposed by the 
learned District Judge, that after the 
Court has passed a decree for dissolution 
and the partnership has been declared 
dissolved on a certain date, a fresh suit for 
accounts will have to be brought. E. 15 of 
0. 20, Civil P. C., makes the position quite 
clear. It is laid down there, that: 

Where a suit is for the dissolution of a partner¬ 
ship, or the taking of partnership accounts, the 
Courts, before passing a final decree, may pass a 
preliminary decree declaring the proportionate 
shares of the parties, fixing the day on which the 

partnership shall stand dissolved or be deemed to 
have been dissolved, and directing such accounts 
to be taken, and other acts to be done, as it 
thinks fit. 

Ifc is obvious that in a suit for dissolu¬ 
tion of partnership, the Court has the 
power to pass a preliminary decree direct¬ 
ing inter alia that accounts be taken. It 
seems to have been argued before the 
Courts below that if a suit for accounts is 
brought subsequently it will be barred 
under 0. 2, R. 2. Mr. Shamair Chand for 
the respondent frankly conceded that this 
contention is without force, as ex hypothesi, 
the two suits will not be based on the 
same cause of action, I accept the appeal, 
set aside the decree of the learned District 
Judge and restore that of the Court of first 
instance. The appellant firm will get its 
costs from Rulia Ram, respondent, in all 
Courts. 

p.R./d.s. Appeal accepted* 


Singh (Monroe, J.) 

A. I. R. 1937 Lahore 631 

Monroe, J. 

Lal Chand — Petitioner, 

V. 

Ftr Singh and others — 



Opposite Parties 
Civil Eeyn. No 392 of 1936. Deoidod on 
27th January 1937. from order of Addl 
Diet. Judge, Amritsar, D/. 20bh April 


Provincial Insolvency Act (1920) S t;i 
Mu5l.jri of debtor’s land completed before 
admission of his insolvency petition must h 
held good — Receiver and not debtor 
apply to set aside such Mustajri. 

The Mustajri of debtor’s land which U com¬ 
pleted before the admission of the insolvency peti¬ 
tion of such debtor must be held good. The 
Receiver is the guardian of the insolvent’s assets, 
Therefore the debtor cannot apply to set aside 
suoh Mustajri on general principles and under 
B. 61, Provincial Insolvency Act. It is the 
Receiver alone who can do so. [P 63A 0 2 ] 

A. G. Maurice and Mohd, Amin — 


for Petitioner. 
T* D. Khanna — for Opposite Parties. 


Order. The learned Additional District 
Judge has in insolvency proceedings set 
aside a Mustajri sanctioned in favour of 

on?u execution proceedings on 

30th May 1934. The insolvency petition 
was ^ presented on 30th April 1934 and 
admitted on 12th June 1934. The learned 
Judge has considered only one point in 
the case, whether the debtor who was the 
applicant, has a locus standi; deciding 
that he had such, he allowed the applioa- 
tion without considering whether there 
was a case for setting aside the Mustajri 
at all In my opinion, it is olear that the 
Mustajri must be held good, having been 
completed before the admission of the 
petition : see S. 51, Provincial Insolvency 
Act. I also hold that the learned Judge 
was wrong in holding that the debtor was 
entitled to bring suoh an application as 
this. Both on general principles, and in 
view of the words of S. 51, it seems to me 
that the debtor cannot do so: the Receiver 
is the guardian of the assets, not the 
debtor, I allow this petition and restore 
the order of the trial Judge. The respon¬ 
dent will pay costs in all Courts. Rs. 15 
deposited in this Court as costs of ad¬ 
journment will be repaid to the appellant 

as part of the costs payable to him under 
this order. 


w.d./a.l. 
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Coldstream and Jai Lal, JJ. 

Prabh Dial — Plaintiff — Appellant. 

V. 

Madho Bam —Defendant—Respondent. 

Appeal No. 447 of 1930, Decided on 11th 
March 1935, from order of Diet. Judge, 
Ambala, D/. 17th December 1929. 

Custom (Punjab)—Succession—Daughter— 
Banias of Ambala District—Daughter is ex* 
eluded by collaterals, 

Id the Ambala District among the Banias the 
daughters are excluded from inheritance by the 
collaterals in respect of ancestral and self-acquired 
property. [P 636 C 1] 

Qabul Chand for Shamair Chand and 
Shamair Chand — for Appellant, 

N. C, Pandit — for Respondent. 

Jai Lal, J. — This second appeal has 
come up to this Court on a certificate 
granted .by the District Judge of Ambala, 
under S. 41, Punjab Courts Act, that there 
is a question regarding the existence of a 
custom involved, viz., whether among the 
banias of Ambala District collaterals 
succeed to the property of a deceased per¬ 
son in the presence of his daughter’s son. 
The determination of this question depends 
upon whether a daughter is excluded by 
collaterals or not. It is conceded that 
under the Hindu Law, which ordinarily 
governs the parties in the matter of 
eucoession, a daughter would succeed in 
preference to the collaterals to the pro¬ 
perty of her deceased father whether 
ancestral or self-acquired. But it is 
claimed that in the Ambala District there 
is a special custom whereby a daughter is 
excluded from succession to ancestral and 
self.acquired property of the deceased by 
collaterals. The dispute arose in this 
way : One Salig Ram died leaving a 
widow, Mt. Raji and a daughter, Mt. 
Durgi, who had a son, Madho Ram. On 
4th January 1921, Mt. Raji executed a 
deed whereby sha declared that she had 
adopted Madho Ram as her son, thus con¬ 
ferring upon him the right to inherit the 
property of Salig Ram as an adopted son. 
The appellants, Prabh Dayaland Banwari 
Das, who are the collaterals of Salig Ram. 
instituted a suit for a declaration that the 
alleged adoption was invalid. Mt. Raji 
and Madho Ram were impleaded as defen. 
dants. These defendants contested the 
smt on the grounds ; (l) that according to 
the special custom the adoption was valid 
and (2; that, in any case, the plaintiffs 


had no locus standi to sue, as under the 
Hindu Law Madho Ram being the daugh¬ 
ter's son was entitled to inherit the pro- 
perty after his mother Mt. Durgi. The 
question, therefore, arose whether Mt. 
Durgi herself was entitled to inherit the 
property of her father, Salig Ram. The 
trial Judge answered this question in the 
negative and decreed the plaintiff's suit, 
holding at the same time, that the adop¬ 
tion was invalid under the Hindu Law. 
On appeal the District Judge held that 
the adoption was invalid under the Hindu 
Law and also that the plaintiffs had failed 
to prove that according to the special 
custom governing the Banias of Ambala 
District generally, the collaterals excluded 
the daughters from succession to the 
estate of a deceased Hindu proprietor. 
He, therefore, dismissed the suit, but 
granted the plaintiffs a certificate as des¬ 
cribed above. 

It is conceded before us that if we 
found that the custom propounded by the 
appellants has bean proved, then the suit 
must be decreed and that if in the matter 
of succession of the daughters the Hindu 
law is to be followed, then the plaintiffs 
have no locus standi to sue. In support 
of the custom relied upon by the appel¬ 
lants some oral evidence was given. This 
oral evidence, however, merely consists of 
statements of some witnesses that there 
is a custom among the Banias of the 
Ambala District generally whereby daugh¬ 
ters are excluded from inheritance by the 
collaterals. Only two instances in support 
of this evidence have been given. This 
evidence by itself would not have been 
sufficient to discharge the burden which 
undoubtedly was on the plaintiffs, but in 
addition to the plaintiffs’ evidence at least 
three witnesses produced by the defen¬ 
dants have made definite statements in 
support of the custom relied upon by the 
plaintiffs. Two others also have made 
similar statements but their statements 
are open to criticism. Reliance also was 
placed upon a judgment of the District 
Judge of Ambala in which after consider¬ 
ing the entire evidence produced—and the 
evidence was voluminous in that case—it 
was held that there was a custom in the 
Ambala District generally among the 
Banias such as is relied upon by the 
plaintiffs in this case. But the learned 
District Judge, who decided the present 
case, declined to rely upon that judgment 
because it was under appeal to this Court. 
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That case, however, has now been decided 
by us and we have confirmed the decision 
of the District Judge in Appeal No. 901 of 
1928.^ That judgment, therefore, now 
becomes an instance of an important judi¬ 
cial decision in favour of the appellants. 

Having regard to the above circum¬ 
stances, I would hold that the appellants 
before us have succeeded in establishing 
the custom which they relied upon, i. e., 
that^ in the Ambala District among the 
jBanias the daughters are excluded from 
|inheritanoe by the collaterals in respect of 
ancestral and self, acquired property. That 
being so, this appeal must be accepted, 
the judgment of the District Judge set 
aside and that of the trial Court restored 
with costs throughout. I would order 
accordingly. 


Tek Chand, J.—The following pedigree- 
table will be helpful in understanding the 
facts of this case: 


TAHKHAT MAL 


Mohru 

I 

Kbarku 


I 

Hemu 

tfiwan 


Bhana 


I 

W: Mt. Harnami=Da8aundhi= 

pitfi. a 


8hibbu= 
Mt, Pattapo 
(widow) 
deft. 4 

•W; Mt. Baaso 

(pus, 1 ) 


Mt. Gurdial Eaur 
(pits. 4) 


Mt. Kartar Kaut 
(pits. 3). 


Coldstream, J.—I agree. 

S.C./d.S. Appeal allowed. 


1. Relu Mai v. Mukandi Lai, Beported in A 11 
1937 Lab 609. 
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Tek Chand and Abdul Rashid, JJ. 

Mt. Basso and others — Plaintiffs 

— Appellants. 

V. 

Earnam Singh and others — 

Defendants — Respondents. 

Letters Patent Appeal No. 26 of 1937, 
Decided on 6th May 1937, from decree of 
Jai Lai, J,, D/- 24th November 1936. 

^ Punjab Limitation (Custom) Act (1 of 
1920), S. 8—Declaratory decree setting aside 
alienation obtained long before 1920 by male 
collateral of person governed by Customary 

—Decree would not enure for benefit of 
his widow who, though entitled to succeed, 
is herself not entitled to challenge alienation. 

Section 8, Punjab Limitation (Custom) Act, 
does not lay down any new rule but merely gives 
statutory recognition to the long settled rule of 
custom that the right to control an alienation is 
not co^extensive with the right to succeed and 
that a declaratory decree enures for the benefit of 
those persona only, who themselves have the 
right to control the alienor’s alienations of ances¬ 
tral property. A declaratory decree for setting 
aside alienations obtained long before 1920 by the 
male collateral of a person governed by Custo¬ 
mary law would not enure for the benefit of his 
widow who though entitled to succeed, is herself 
not entitled to challenge the alienation : A IR 
2934 Lah 72$, Bel. on, [P 637 0 2] 

Shamair Chand — for Appellants. 

Achhru Bam — for Respondents. 


On 24th May 1908, Shibbu who was in 
possession of a certain area of land which 
he had inherited from his great-grand¬ 
father Takhat Mai, alienated one half of 
it by way of gift to his sister’s son Harnam 
Singh (defendant 1). Shortly afterwards 
Dasaundhi, who was a collateral of Shibbu 
in the 4th degree, instituted a suit for the 
usual declaration. This suit was decreed 
on 24th May 1909, it being declared that 
the gift was ineffectual against the rever¬ 
sionary rights of Dasaundhi. Some years 
later, Shibbu died childless, leaving a 
widow, Mt. Partapo, who succeeded on the 
usual widow’s life estate, to one-half of 
the ancestral land, which Shibbu was in 
possession at the time of his death. The 
other half was in possession of the donee 
Harnam Singh, who was entitled to retain 
it till the death of Mt. Partapo. Mt. 
Partapo is still alive. Dasaundhi, the only 
male collateral of Shibbu recently died 
sonless, leaving two widows, Mt. Basso 
and Mt. Harnami (plaintiffs 1 and 2) and 
two daughters, Mt. Kartar Kaur and 
Mt. Gurdial Kaur (plaintiffs 3 and 4). 
On 2nd September 1928, Harnam Singh 
exchanged the land, which he had received 
in gift from Shibbu in 1908, with certain 
other land belonging to Gokal and Jowala 
(defendants 2 and 3). Thereupon Mt. 
Basso and Mt, Harnami, widows of 
Dasaundhi. and Mt. Kartar Kaur and 
Mt. Gurdial Kaur, his daughters, brought 
a suit for a declaration that this exchange 
shall not affect their rights after the death 
of Mt. Partapo alleging that the exchange 
had been made without necessity. The 
defendants pleaded, inter alia, that the 
plaintiffs had no locus standi to maintam 
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the suit. The trial Judge upheld the plea 
and dismissed the suit without going into 
the merits. 

On appeal by the plaintiffs the District 
Judge agreed with the trial Court that the 
daughters of Dasaundhi had no right to 
sue and dismissed their appeal. He held, 
however, that the declaratory decree 
obtained by Dasaundhi in 1909 enured for 
the benefit of his widows, Mt. Basso and 
Mt. Harnami, and therefore they were 
competent to maintain the suit to have 
the exchange by Harnam Singh set aside. 
He accordingly accepted the appeal of 
these widows, and remanded the case to 
the trial Court for decision on the merits. 
Against this part of the decree, Harnam 
Singh lodged a second appeal in this Court, 
which was accepted by Jai Lai, J., sitting 
in Single Bench. The learned Judge held 
that the decree obtained by Dasaundhi in 
1909 did not enure for the benefit of his 
widows, He therefore accepted their 
appeal and dismissed the suit of the 
widows also. He however granted a certi¬ 
ficate to them for "appeal under Cl. 10, 
Letters Patent. It is common ground 
between the parties that according to the 
custom prevailing in the tribe, to which 
the parties belong: (a) A widow succeeds 
collaterally in her husband’s family; and 
(b) a female, who is entitled to succeed to 
the property of a male, whether by col¬ 
lateral succession or as his heir, has got 
no right to impeach his alienations, even 
if made without necessity. It is, there¬ 
fore, admitted by both counsel that the 
widows of Dasaundhi are entitled to sue. 
ceed to the unalienated part of Shibbu’s 
estate on the death of Mt. Partapo in the 
same way as Dasaundhi himself would 
have done, if he were alive when sucees. 
sion opens out. It is also admitted that 
if_ Dasaundhi had predeceased Shibbu his 
widows would have had no right to 
impeach an alienation of his ancestral 
wnd by Shibbu. In this case, however, 
Dasaundhi had survived Shibbu and had 
successfully sued to have an alienation by 
^ibbu of one-half of his land in favour of 
Harnam Singh declared invalid against 
hia reversionary rights. But Dasaundhi 
died sonless long before succession would 
open out on the death of Shibbu’s widow 
The question is whether the declaratory 
decree which he had obtained in 1909 
enures for the benefit of his widows. 

Q of (Punjab) Act 1 of 1920 it is 
laid down that when any person obtains 


a decree declaring that an alienation of 
ancestral immoveable property is not bind¬ 
ing on him according to custom, the decree 
shall enure for the benefit of all persons 
entitled to impeach the alienation. But, 
as already stated, Mt. Harnami and 
Mt. Basso admittedly are not entitled to 
impeach the alienation of Shibbu. There, 
fore, they cannot have the benefit of the 
declaratory decree obtained by their hus¬ 
band, even though they would succeed to 
that portion of the property which he had 
not alienated in his lifetime. It is, how¬ 
ever, contended that S. 8 of the Act does 
not apply, as in this case the declaratory 
decree had been obtained in 1908, long 
before the Act was passed. But, as pointed 
out in A I R 1934 Lah 725,^ this section 
does not lay down any new rule so far as 
this matter is concerned. It merely gives 
statutory recognition to the long.settled 
rule of custom that the right to control an 
alienation is not co-extensive with the 
right to succeed and that a declaratory 
decree enures for the benefit of those per. 
sons only who themselves have the right 
to control the alienor’s alienations of 
ancestral property. In the case cited, it 
was held by the Division Bench that a 
declaratory decree, obtained long before 
1920 by the male collaterals of a person 
governed by customary law would not 
enure for the benefit of a female who, 
though entitled to succeed, is herself not 
entitled to challenge the alienation. The 
learned counsel for the appellant has not 
been able to cite any authority to the con¬ 
trary. The conclusion reached by the 
learned Judge in Chambers is correct. 

I would, therefore, aflQrm his decree and 
dismiss this appeal, but in the peculiar 
circumstances of the case would leave the 
parties to bear their own costs throughout. 
Abdul Rushid, J. —I agree. 

T.m./d.s. _ Appeal dismissed. 

1. Milkha SiDgb V. Eim Kiahen, A I R 1934 
Lah 237 ^ ^ ^ ^ 
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Addison, J. 

Jhangi Bam Boda Bam — Creditor — 
Petitioner. 


V. 


Collector, Dera Ghazi Khan and others 
— Opposite Parties. 

Civil Revn. Petn. 250 of 1936, Decided 
on 9th February 1937. from order of Dist. 
Judge, Dera Ghazi Khan, D/. 8-1.1936 
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Punjab Alienation of Land Act (13 of 
1900), S. 21-A (2) and (3) - Order of Insol¬ 
vency Court for sale of land of insolvent set 
aside by District Judge on motion of Deputy 
Commissioner under S. 21-A (2)— No revision 
by creditor lies against such order. 

Where an order of an insolvency Court for sale 
of land of a Jat insolvent is set aside by the Dis¬ 
trict Judge on the mo^n of the Deputy Oommis* 
sioner under 8. 21-A (2), Punjab Alienation of 
Land Act, a petition for revision by a creditor of 
the insolvent does not lie against such order. 
The order of the District Judge is final. 

[P 638 0 1] 

Sardar Narotam Singh for S. L. Puri 

—for Petitioner. 

Dewan Ram Lai —for Opposite Parties. 

Order, An insolvency Judge ordered 
the sale of the land of an insolvent. The 
caste of the insolvent was Khokhar. The 
Deputy ConanaiBsioner under the provisions 
of S. 21.A (2), Punjab Alienation of Land 
Act, moved the District Judge to set aside 
this order on the ground that Khokhars 
were members of an agricultural tribe, 
being a branch of the Jat tribe. The Dis¬ 
trict Judge on the evidence before him 
came to the conclusion that the insolvent 
was a Jat and, therefore, a member of an 
agricultural tribe and he accordingly set 
aside the order of the Insolvency Court. 
'Against this decision one of the creditors 
of the insolvent has preferred this petition 
’for revision in this Court. 

In my judgment the petition does not 
lie. According to S. 21.A (2) when the 
District Judge finds that the order is con¬ 
trary to any of the provisions of the Pun. 
jab Alienation of Land Act, be shall alter 
it so as to make it consistent with that 
Act. Under S. 21-A (3) when such appel. 
late Court passes an order, rejecting the 
application of the Deputy Commissioner, 
he may, within two months, apply to the 
High Court for revision of that order, but 
no provision is made for a similar revision 
being preferred by anyone else except the 
Deputy Commissioner, This being so, the 
order of the District Judge is final, and I 
dismiss this petition but make no order as 
to costs here. 

v.B.B./a.L. Petition dismissed* 
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Skemp, J. 

Golind Bam — Appellant. 

v. 

Gurbax Singh — Eespondent. 

First Appeal No. 239 of 1936, Decided 
on 11th January 1937, from order of 
Senior Sub.Judge, Ferozepur, D/- 13th 
March 1936. 
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Custom (Punjab) — Ferozepur District — 
Ancestral land in hands of tons of deceased 
judgment-debtor cannot be attached in eze* 
cution of simple money decree. 

The Customary lavr in the Ferozepur Diatrlot 
is the same as in most other districts and the 
ancestral land in the hands of the sons of the 
deceased judgment-debtor oannot be attached bv 
a Court in executing a simple money decree the 
debt not having been made a charge on the’nm- 
perty : A I R 193? Lah liS (P B), ReU on. ^ 

[P 638 0 2] 

Indar Dev for Achhru Ram and Achhru 
Ram — for Appellant. 

Prem Nath Bhardwaj and Ram Lai 
Anand I — for Eespondent. 

Judgment.—In execution of a decree 
for a large amount against the estate of 
Kesar Singh, Jat, ancestral land in the 
bands of his minor sons was attached. 
The minors raised an objection that the 
ancestral land was not liable for the pay¬ 
ment of their father’s debts. This objeo. 
tion was accepted by the learned Senior 
Subordinate Judge. The deoree-holder 
appealed and one ground of the appeal is 
that in the Ferozepur District there is a 
special custom whereby ancestral property 
in the hands of sons is liable for the debts 
of their father. The hearing was adjourned 
at the request of Mr. Achhru Earn as the 
sance question was before a Full Bench 
which has now given a judgment just 
reported in 39 PL E16.^ This lays down 
that the Customary law in the Ferozepur 
District is the same as in most other dis¬ 
tricts and that ancestral land in the hands 
of the sons of the deceased judgment-debtor 
oannot be attached by a Court in executing 
a simple money decree, the debt not 
having been made a charge on the pro¬ 
perty. This would appear to dispose of 
the appeal but it is also urged that in the 
present case the matter is res judicata 
between the parties. It appears that at 
a previous application for execution of the 
same decree the deoree-holder attached 
the houses which were held to be non. 
ancestral. An issue was framed that if 
the houses were ancestral oonld they be 
attached. It was decided by the learned 
Sub-Judge following certain rulings that in 
the Ferozepur District ancestral property 
could be attached. This of course is now 
clearly not good law. 

The learned Senior Sub-Judge held that 
the finding was not res jndioata and 
I agree with him because the issue in 

1. Banjit Singh v. Maghl Hal, AIR 1937 Lah 
148=167 I 0 726=39 P L R 16=1 L R 1937 
Lah 126 (F B). 
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Bhagat Eam V. Malkiat Singh {Jai Lai, J.) 
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question was not necessary for the deci¬ 
sion of the dispute once the property had 
been held to be non.ancestral. S. 11, Civil 
P. C., has therefore no application. This 
appeal is dismissed with costs. 

S.C./d.s. Appeal dismUsed. 
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Jai Lal, J. 

Bhagat Bam Defendant— Appellant. 

V. 

Malkiat Singh and another, Plaintiff's 
and another, Defendant — Respon¬ 
dents. 

Second Appeal No. 749 of 1935, Decided 
on 27th November 1936, from decree of 

Addl. Dist. Judge, Ferozepore, D/. 10th 
January 1935. 

Custom (Punjab)--AIienalion—Necessity— 

6 adjudged insolvent - Official Receiver 
mortgaging house belonging to S and his 
mother with S’s bona fide consent-No proof 
of undue influence or coercion—5 and his 
family benefiting by mortgage — Sons of S 
cannot set aside mortgage including mother’s 
share on ground that it was without consi¬ 
deration and without necessity. 

When ooneent to an alienation is given by the 
lather bona fide, it binds the sons. [P 639 0 2] 

In insolvency proceedings the OflBcial Receiver 
mortgaged a house belonging to S, the insolvent, 
and his mother. The sons of the insolvent brought 

f entire mortgage on the 

ground that it was without necessity and con¬ 
sideration. It was proved that Sgave his consent 
bona fide to the mortgage and no undue influence 
was exercised not was consent given under 
coercion. S was benefited by this consent in the 
inBolvenoy proceedings and to this extent his 
family including his sons was also benefited : 

HWd : that the entire mortgage including the 
mother s share was binding on the sons and the 
suit could not succeed. [P 639 0 2 ; P 640 C 1] 

D, N, Aggarwal — for Appellant. 

Mohammad Amin - hi Eespondents 

(Plaintiffs). 

Judgment. — Santa Singh was adjudi. 

the Official Eeceiver. He had half a 
share in a house, the other half being 
owned by his mother Mt. Bhago. There 

on the record 
became an owner of 
half the house but it is suggested that 
after the death of Santa Singh’s father 
this lady married his brother and on his 
death inherited his half share in the house 
as his widow. In the insolvency proceed, 
mgs of Santa Singh, the Official Loeiver 
attempted to sell half of his share in the 


house, bufc he found that if half the share 
is sold, very little price would be fetched 
and the family would suffer. He, there¬ 
fore, suggested that if Mt. Bhago agreed to 
transfer her share in the house by way of 
mortgage, he, the Receiver, would also 
mortgage the other half of Santa Singh 
and thus raise a larger amount for pay¬ 
ment to the creditors of Santa Singh and 
expedite his discharge in the insolvency 
proceedings. He put all these consider, 
ations before Mt. Bhago and she agreed to 
mortgage her half share in the house. 
Thus the whole house was mortgaged 
jointly by the OflScial Receiver and by Mt 
Bhago and money raised by the mortgage 

was utilized by the Official Receiver in the 
insolvency proceedings. 

The _ respondents, the sons of Santa 
oingh, instituted the suit out of which this 
second appeal arises, to set aside the en. 
tire mortgage, on the ground that it was 
without necessity and consideration. Their 
suit as regards the mortgage of Santa 
bingh s share in the house has been dis. 
missed ; but it has been decreed with 
regard to the share of Mt. Bhago. The 
mortgagee has presented this second 
appeal. I should have mentioned that the 
mortgage of Mt. Bhago’s share had taken 
place with the consent of Santa Singh 
and as this question was not disposed of 
by the learned District Judge, Agha 
Haidar, J. on 10th October 1935, remand, 
ed an issue to the District Judge whether 
he mortgage of Mt. Bhago’s share had 
taken place with the consent bona fide 
given of Santa Singh. The District Judge 
has reported that there is no force in the 
contention of the respondent that the con 
sent was given under undue influence or 
coercion of the Official Eeceiver and has 
reported that it was bona fide given by 
Santa Singh It has been held in this 
Court that when consent to an alienation 
IS given by the father bona fide, it binds 
the sons On the finding of the District 
Judge, therefore, the suit with regard to| 

also should be dismissed. 

‘f that the report of 

the District Judge is not borne out by the 

evidence and further that it is invalid 

because it is based on the evidence record^ 

Jndge and not by the 
District Judge himself as in the order of 
remand he was not permitted to send the 
case to the trial Judge to record evidence. 


640 Lahore 

The DUtricb Judge, however, has noted 
that he remanded the ease for record of 
evidence to the trial Judge with the con¬ 
sent o£ both parties. It is not, therefore, 
open to the respondent to raise this objec. 
tion here. The whole of the evidence has 
been read before me by the parties and it 
is sufficient to say that I see no reason to 
differ from the conclusion of the District 
Judge that the consent of Santa Singh was 
given bona fide. Santa Singh has bene¬ 
fited by this consent in the insolvency 

proceedings and to this extent the family 

including his two sons, the plaintiffs in 
the case, have also been benefited. In my 
opinion, there is no reliable evidence to 
show that any undue infiuenoe was exer« 
cised by the Official Receiver or that the 
consent was given under coercion. On 
the finding of the District Judge, there¬ 
fore, this appeal must be accepted and 
the plaintiff s suit dismissed in its entire¬ 
ty. I order accordingly. The respondent 
shall pay the costs of the appellant in this 
Court. 

v.b.B./a.L. Appeal allowed. 
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Tek Chand, J. 

Alam Sher and others — Plaintiffs — 

Appellants. 

V. 

Mt. Sat Bharai and another — 

Defendants — Respondents. 

Second Appeal No. 120 of 1936, Decided 
on 16th January 1937, from decree of 
Addl. Diet. Judge, Mianwali, D/- 5th 
November 1935. 

Cuitom (Punjab) —Succesflion — Awans o£ 
Sbabpur District—Daughter succeeds to non* 
ancestral property in preference to col* 
laterals. 

According to the custom prevailing among the 
Awans of Sbabpur District, daughter succeeds to 
the nomancestral property of a sonless proprietor 
in preference to collaterals. [P 640 0 2] 

L. M. Datta for Mirza Jalal-ud-Din 
—for Appellants. 

Achhru Ram, Bhagu Bam and Indar 
Dev — for Respondents. 

Judgment.—On the death of Bhola, an 
Awan of Mauza Nahshehra, Tehsil 
Kbsuhab, Shahpur District, the property in 
suit devolved on his widow Mt. Sat Bharai, 
defendant 1, on the usual widow’s life 
tenure. Mt. Sat Bihari has since gifted 
the land to her daughter Mt. Jawahar 
Khatun, defendant 2, and the plaintiffs, 
who are the real brothers of Bhola, have 
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brought a suit for a declaration that the 
gift is void against them and shall not 
affect their reversionary rights after the 
death of Mt. Sat Bharai. They alleged 
that the property was ancestral qua them. 
In the alternative they pleaded that even 
if a portion of the property was found to 
be non.ancestral, by the custom prevailing 
in the tribe, they are the preferential 
heirs as against the married daughter of 
Bhola. The defendants denied the ancestral 
nature of the property, and pleaded that 
according to the custom, daughter of a 
sonless proprietor, whether she had mar¬ 
ried or not, succeeds to her father’s self- 
acquired property in preference to col¬ 
laterals. The trial Judge found that the 
property was partly ancestral and partly 
self.acquired of Bhola. As regards the 
former, he decreed the plaintiffs’ suit, but 
he dismissed it as regards the self, acquired 
property holding that, according to the 
custom prevailing among the Awans of 
the Shahpur District, daughters succeeded 
to the non-ancestral property of a sonless 
proprietor in preference to eollaterals. 

Both sides appealed to the District 
Judge who upheld the finding of the trial 
Court as to the custom whereby daughters 
excluded collaterals in succession to non- 
ancestral property. He however found 
that some of the property which the trial 
Court had held to be ancestral was not 
proved to be so, and in the result, he 
modified the decree of the trial Court 
accordingly. On an application made by 
the plaintiffs the learned Judge, however, 
granted them a certificate for preferring 
a second appeal to this Court for deter, 
mination of the question of oustom 
involved. Before me, the learned counsel 
for the appellants stated that on the 
materials on the record he was unable 
to argue that the decision of the Courts 
below on the question of custom was 
wrong, and that he had nothing further 
to urge. He conceded that the presump, 
tion arising from the entry in the Riwaj. 
i.am had been amply rebutted by judicial 
instances such as 1 Lah 284,^ 13 Lah 
276,^ 15 Lah 73^ and AIR 1936 Lah 

1. Ghulam Muhammad v. Gauhar Bibi, AIR 

1920 Lab 9=54 1 0 419=1 Lah 284=10 

P L R 1920. 

2. Ehan Beg v. Mt. Fateh Khatun, AIR 1939 

Lah 167=186 I 0 769=13 Lah 276=32 

P L R 890. 

3. Mt. Bhug Bhan v. Muhammad, AIR 1934 

Lah 404=16010 766=36 P L B 449=15 

Lah 78. 


Alam Sher v. Mt. Sat Bharai (Tek Chand, J.) 


^987 

809.^ 

appeal, 
with costs. 

S.C./d.S. Appeal dhmis$ed» 

4. Ahmad v. Mohammad, AIR 1936 Lab 809= 
167 1 0 135. 
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Tek Chand, J. 

Ml Bajan — Plaintiff — Appellant. 

V. 

ML Bano and others — Defendants — 

Respondents. 

Second Appeal No, 765 of 1936, Decided 
on 8th January 1937, from decree of Addl. 
Dist. Judge, Mianwali, D/- 23rd May 
1936. 

Custom (Punjab) — Succession—Awans of 
Shahpur District — Married daughter is pre* 
ferential heir to self-acquired property of 
her father as against collaterals of 5tb 
degree. 

Among Awans of Shahpur district a married 
daughter is a preferential heir to the self-acquired 
property of her father as against the collaterals 
of the 6th degree. The presumption arising from 
the entry in the Riwajiam is rebutted by judicial 
instances. [P 641 0 2; P 642 C 1] 

Indar Dev for Achhru Bam — 

for Appellant. 

Madan Lai for S, B. Satvhney — 

for Respondents. 

Judgment. — The land in dispute 
belonged to one Manga, an Awan of 
mauza Daiwal, Tahsil Khushab, Shahpur 
District. Manga died sonless leaving him 
surviving a widow, Mt. Bano, defendant 1, 
and a married daughter, Mt. Rajan, from 
a^ predeceased wife. On Manga’s death, 
his land devolved on his widow Mt. Bano 
on the usual widow’s life.estate. On 2l8t 
June 1934 Mt. Bano sold the land to 
Hayat and Baza, defendants 2 and 3, who 
were the collaterals of Manga in the 5th 
degree, for a nominal consideration of 
Rs.^ 1,000. Mt. Rajan, daughter of Manga, 
claiming to be the next heir to his pro¬ 
perty, has instituted the present suit for 
a declaration that the sale effected by her 
step-mother, Mt. Bano, was without con¬ 
sideration and necessity and was not 
binding on her after the death of the 
alienor. The vendees contested the suit 
alleging that the land was ancestral and 
that under custom the plaintiff was not 
an heir. They also pleaded that even if 
the land were held to be non-ancestralqua 
ithem, the plaintiff, as the daughter of the 
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last male holder, was not entitled to suc¬ 
ceed in preference to the collaterals of the 
5th degree. In that event also the suit 
was incompetent, Lastly they averred 
that the sale was for consideration and 
necessity and was binding on the plain¬ 
tiff. The trial Judge found that the 
plaintiff had succeeded in proving that the 
land was non-ancestral qua the defen- 
dants and that under custom she had a 
preferential right to succeed to the non- 
ancestral property of her father as against 
his collaterals of the 5th degree, and that 
necessity had been established for Rs. 100 
only. He accordingly granted the plain, 
tiff a declaration that the alienation in 
question would not bo binding on her 
reversionary rights after the death of 
Mt. Bano except to the extent of Rs. 100. 

The defendants appealed to the District 
Judge who held that under custom a 
married daughter was not an heir to the 
property of an Awan of Shahpur District, 
irrespective of the fact whether it was 
ancestral or acquired. He however con¬ 
curred with the finding of the lower Court 
that necessity had been established to the 
extent of Rs. 100 only. On his finding on 
issue 1 that the plaintiff was not an heir 
and therefore had no locus standi to sue, 
he accepted the defendants’ appeal and 
dismissed the suit. He however granted 
a certificate to the plaintiff under sec¬ 
tion 41 (3), Punjab Courts Act, for a second 
appeal to this Court. In view of the 
Answers to Questions 16 and 17 of Wil¬ 
son’s General Code of Tribal Custom in the 
Shahpur District, the onus is on the plain¬ 
tiff to prove that she is a preferential 
heir to the self, acquired property of her 
father as against the collaterals of the 5th 
degree. She urges that this onus has been 
discharged by five judicial instances in 
which daughters have been held, after 
enquiry, to be preferential heirs to non. 
ancestral property. These instances are 
1 Lah 284,1 13 Lah 276,^ 15 Lah 73,3 
AIR 1936 Lah 809,* and a decision of 
the Additional District Judg e, Shahpur, at 

1. Ghulam Muhammad v. Mt. Gauhar Bibi. 
AIR 1920 Lah 9=54 I 0 419=1 Lah 284= 

10 P L R 1920. 

2. Khan Beg v. Mt. Fateh Khatun, AIR 1932 
Lah 157=135 I 0 769=13 Lah 276=32 
PLR 890. 

8. Mt. Bhug Bhan v. Mohammad, AIR 1934 
Lah 404=150 I 0 786=16 Lah 73=36PL R 
449. 

4. Ahmad v. Mohammad, AIR 1936 Lah 809= 
167 I 0 135. 
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He did not therefore press the 
The appeal fails and is dismissed 
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Mianwali, in Civil Appeal No. 102 of 
1935 (Mt. Bat Bhirai, etc. v. Alam Sher, 
etc.) decided on 5th November 1935. The 
learned District Judge has considered 
these instances to be insu£Bcient to dis¬ 
charge the onus in view of five mutations, 
copies of which have been produced by 
the defendants and a case decided by the 
Chief Court reported in 81 P E 1879.® 
The mutations are Ess. D-ll, D.15, D.16, 
D-IV and D-18 which show that daughters 
who had succeeded to their father’s 
estates surrendered them in favour of the 
collaterals on marriage. In none of these 
cases however has it been shown that the 
property was non. ancestral qua the colla¬ 
terals. In four of the mutations, Ess. D.15, 
D-16, D-17 and D.18, the collaterals were 
of the 3rd degree while in D-ll they were 
related in the 4th degree. None of these 
mutations therefore is relevant to the pre¬ 
sent case in which the property has been 
found to be non-ancestral. 81 P E 1879 ® 
is a case in which the property had been 
definitely found to be ancestral. That 
case also is therefore irrelevant. 

The learned counsel for the respondents 
was not able to cite any valid argument 
in support of the decision of the learned 
District Judge. In my opinion, the judi. 
oial instances cited by the plaintiff-appel. 
lant are sufficient to rebut the presumption 
arising from the entries in the Eiwajiam. 
The plaintiff has therefore a clear locus 
standi to maintain the suit. It has been 
concurrently found by the lower Courts 
that necessity had been established to the 
extent of Es. 100 only. This finding is 
one of fact and nothing has been urged 
against it on behalf of the respondents. 
The plaintiff is therefore entitled to the 
declaration that she will get possession of 
the land after the death of Mt. Bano on 
payment of Es. 100. I accept the appeal, 
set aside the judgment and decree of the 
learned District Judge and restore that of 
the Court of first instance. The plaintiff 
will get her costs from the contesting 
defendants in all Courts. 

t.m./d.s. Appeal allowed. 


f>. Mt. Fara Bibi v. Khcdayar, (1879) 81 P R 
1879. 
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Bkemp, J. 

Shanti Parkash and another — 

Plaintiffs — Appellants. 

V. 

Earnavi Das and others — Defendants 

Eespondents. 

Second Appeal No. 431 of 1936, Decided 
on 8th October 1936, from decree of 
Senior Sub.Judge, Jullundur. D/ 22nd 
January 1936, 

^ (a) Limitation Act (1908), S«. 4 and 19— 
Scope-S. 4 does not apply to acknowledg- 
ment. ^ 

When the last day of limitation on which the 
period of limitation expires is a holiday, an 
acknowledgment made on the next day ig Qot 
valid although a suit on that day would not have 
been barred, because S. 4 does not apply to 
acknowledgment : Case law discussed, 

[P 643 0 1, P 644 C 11 

(b) Limitation Act (1908), S. 19-Distinc¬ 
tion between 'acknowledgment* under S. 19 
Lim. Act, and 'promise* under S. 25 (3), Con¬ 
tract Act—To create fresh starting point of 
limitation promise under S. 25 (3) may be 
made after expiration of period of limitation- 
provided promise is express* 

The distinction between an acknowledgment 
under S. 19, Lim. Act, and a "promise** within, 
the meaning of 8. 25 (3), Contract Act, is of great 
importance. Both, an acknowledgment and a 
promise are required to be in writing signed by 
the party or his agent authorised in that behalf- 
and both have the effect of creating a fresh start¬ 
ing point of limitation. But while an aoknow*- 
ledgment under the Limitation Act is required to 
be made before the expiration of the period of 
limitation, a promise under S. 25 (3), Contract 
Act, to pay a debt may be made after the limita<- 
tion period. After the period of limitation expires) 
nothing short of an express promise will provide 
a fresh period of limitation: SO All 268-, AIR 
29S0 All 467; AIR 1938 All 461; AIR 1988 Bom 
S19 and A I R 1989 Cal 444, Bel. on. 

tP 644 0 11 

Wishnu Datta — for Appellants. 

Achhru Bam — for Eespondents. 

Judgment.—The plaintiffs sued on th& 
basis of a bahi account dating back to 
1922. The facts found are that, on 11th 
July 1922, Lachhman Das and his son 
Harnam Das executed a uawan for Eupees 
450 for a cash advance. On 30th June 
1925 they struck a balance for Bupees 
571-8-0. On Ist July 1928 Laohhman Das 
alone struck a new balance of Es. 725-8.0. 
On 14th June 1929 Laohhman Das made 
a payment of Rs. 50. On these facts the- 
trial Court gave the plaintiffs a decree for 
Bs. 923 against the estate of the joint 
family of the defendants, but on appeal 
the learned Senior Subordinate Judgs^ 
found that the suit was barred by limita. 
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fcioD, a point found in plaintiffs' favour in 
the lower Court. The point before him 
and again before me is that the acknow¬ 
ledgment of 1st July 1928 was not made 
within the period of three years required 
by law. The 30th June 1928 was admittedly 
a Bank holiday and the trial Court, fol¬ 
lowing certain authorities, held that, by 
virtue of S. 4, Lim, Act, the suit was 
iwithin time. The lower appellate Court 
held that S. 4 did not apply. This is the 
main point before me, but it is also argued 
that, even if the acknowledgment was out 
of time, it operates as a fresh promise to 
pay the debt within S. 25 (3), Contract 
Act. We must start from the principle 
that by S. 3, Lim. Act, every suit insti¬ 
tuted after the period of limitation pres, 
cribed in the schedule must be dismissed. 
S. 19 (l), Lim. Act, runs as follows : 

Where before the expiration of the period preS' 
cribed for a suit or application in respect of any 
property or right, an acknowledgment of liability 
in respect of such property or right has been made 
in writing signed by the party against whom 
such property or right is claimed, or by some per¬ 
son through whom he derives title or liability, 
a fresh period of limitation shall be computed 

from the time when the acknowledgment was so 
signed. 

In 26 Bom 782,^ the leading case on the 
point, it was held that the suit was 

barred. Sir Lawrence Jenkins' reasoning 
was that: 

Section 19, Lim. Act, requires that an acknow¬ 
ledgment should be given before the expiration of 
the period prescribed for the suit. That period 
10 determined by Soh. 2 of the Act; and though 
m this case the right of suit may have been sub¬ 
sisting on 28th October 1897, in the sense that 
the suit could under the circumstances have been 
instituted on 29th October 1897, that was not 
because the period of limitation prescribed for the 
suit had not expired, but because notwithstand¬ 
ing the expiration of that period, there is a special 
right under the provisions of S. 5 (now S. 4) to 

institute the suit on the day on which the Court 
re-opened. 

The correctness of this judgment was 
doubted by Beaman, J. of the same Court in 
a Single Bench decision, 15 Bom L E 348 ^ 
This judgment is the foundation of what 
I regard as heretical doctrine on the sub¬ 
ject. The facts were similar and acknow¬ 
ledgment was given after the expiry of 
three years but while the plaintiff could 
still sue because the Courts were shut on 

the day when time expired. Beaman, J. 
held that : 

1. Hemkore v. Masamali, (1902) 26 Bom 782= 

4 Bom L R 608. 

J; 15 Bom L R 348= 


roe enecc oi as. a ana uim. acc^ upon too 
period prescribed in 8ch. 1 seems to mo clearly to 
extend those periods in the special circumstances 
contemplated by 8. 4. Omitting the technical 
words, itjcomes to this : that where, say, a three 
years period ends within a Court vacation, the 
plaintiff may bring his suit not within three 
years but within three years and so much of the 
Court vacation as exceeds that period. 

He went on to say that the reason pro¬ 
bably was that in consideration of the 
acknowledgment the plaintiffs forbore to 
sue. This judgment has been followed in 
49 AH 726^ by Mukerjee, J. and in C. E. 
No, 178 of 1936^ decided by a Single Judge 
of this Court on 5th June 1936. These 
three rulings were quoted by the appel¬ 
lants’ counsel before me. He also relied 
on 49 All 67, a Division Bench judgment 
of the Allahabad High Court, and 129 I C 
125 . a judgment by Jai Lai, J. These two 
judgments may however be distinguished. 
They repose not on the interpretation of 
S. 4, Lim. Act, but on special legislation 
which extended limitation. The Allahabad 
ruling proceeds on S. 31. Limitation Act, 
which increased the period of limitation 
for mortgages from 12 to 60 years in 
certain territories including the United 
Provinces ; and 129 I C 125® depends on 
S. 5. Punjab Act 3 of 1923. which tern, 
porarily gave a period of limitation longer 
than three years for money suits. Now, 

5. 4, Lim. Act, does not extend limitation! 

It states that where limitation expires 
when the Court is closed, a suit may be 
filed on the date that the Court re.opens. 
As far as suits are concerned the practical 
result is the same as if the section ex¬ 
tended limitation, and hence it is often 
loosely said that the section extends limi¬ 
tation; but in terms it provides that in the 
circumstances specified, the suit may be 
lodged after the expiry of limitation. This 
was pointed out again by Eankiu, C. J. in 
55 Cal 1210.' He said : 

r''Where the 
period of limitation prescribed expires on a day 

when the Court is olosed, the suit may be insti- 

3, Abdul Ghani v. B. Chiranji Lai. AIR 1097 

All 577=102 I 0 111=49 All 726=25 A LJ 

4. Kishan Singh v. Bardar AH, Beported in 

934 ^ 162=164 I 0 650=38 P L R 

6 . Sheo Partap Singh v. Tajammul Husain 

7. Debendra Nath Boy v. Kartic Prasad Das 

AIR 1929 Cal 68 = 114 I G 483 — 55 ra\ 

1210=32 C W N 369=47 0 L J 12 ! ~ 
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tuted on the day that the Court re*opeQS, that is 
to say, it may be instituted, notwithstanding that 
the period of limitation prescribed has expired. 

He cut to ribbons the reasoning of 
Beaman, J. in 15 Bom L R 348^ and 
followed 26 Bom 782.^ This judgment, 55 
Cal 1210,^ does not appear to have been 
brought to the notice of the Single Judge 
who decided C. B. No, 178 of 1936.^ 26 
Bom 782^ was also followed in 52 Bom 
521® and 58 Gal 1148,® both of which dis¬ 
approved of 15 Bom L R 348.^ I therefore 
think that the conclusion of the learned 
appellate Judge on this point was correct. 
As to the second point the acknowledg¬ 
ment is in the following terms ; 

Eisah yad dasht Lachhman Da$ wald Dhani 
Nath wa Harnam Das wald Lachhman Das Zat 
Khatri Khosla sakin Nur Mahal, ba sud ba 
hisab fi sadi 12 anna sainkra mahwar muqar- 
rir kiya gya, aur bahaq Shanti Parkash balig 
wa Lachhmi Chand Ham Parshad nabalgan 
bawalayat Shanti Parkash tahrir kar diya. 
1st July 1928. Mablig 725-8-0 baqaya hisab 
mandarja hala tahrir kiya gya hai, Tikat i 
anna ka lagaya gya. 

Lachhman Das baqalm khud. 

There is no express promise to pay : the 
promise is implied. Now, S. 25 (3), Con¬ 
tract Act, runs ; 

An agreement made without consideration is 
void unless it is a promise, made in writing and 
signed by the person to be charged therewith, or 
by his agent generally or specially authorized in 
that behalf, to pay wholly or in part a debt of 
which the creditor might have enforced payment 
but for the law for the limitation of suits. 

The learned authors of the Commentary 
on the Contract Act, Sir F. Pollock and 
Sir D. F. Mulla, say (Edn. 6, p. 203): 

The distinction between an acknowledgment 
under 8.19, Lim. Act, and a ‘promise’ within the 
meaning of the section is of great importance. 
Both an acknowledgment and a promise are 
required to be in writing signed by the party or 
his agent authorized in that behalf; and both 
have the effect of creating a fresh starting point 
of limitation. But while an acknowledgment 
under the Limitation Act is required to be made 
before the expiration of the period of limitation, 
a promise under this section to pay a debt may be 
made after the limitation period. After the period 
of limitation expires, nothing short of an express 
promise will provide a fresh period of limitation. 

This is supported by many authorities 
quoted by Mr. Aohhru Ram on behalf of 
the respondents, e. g. 30 All 268,'*^ at 

8. Maganlal Harjibhai v. Amiohand Gulabji, 

AIR 1928 Bom 319=112 I 0 24 = 52 Bom 

621=30 Bom L R 733. 

9. Anisuddin Ahmad v. Kalipada Bov, AIR 

1931 Cal 785=134 I C 1132=58 Cal 1148=35 

OWN 370. 

10. Gobind Das v. Sarju Das, (1908) 30 All 268= 

5 A L J 274=1908 AWN 129. 
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p, 270, 52 All 480,“ 64 All 506 “ 62 Bom 
521® at p. 526, and 57 Gal 394.'® lEhe 
appellants’ learned counsel relied on the 
well-known Privy Gounoil ruling 33 Gal 
1047'^ at p. 1059, but, as pointed out in 
that ruling, the acknowledgment was made 

within the period of limitation. This is 
also the case in 10 Lah 745'® and AIR 
1929 Lah 591.'® The only other rulings 
relied on by the appellants were two old 
rulings of the Punjab Chief Court, 72 P R 
1879'^ and 102 P R 1905.'® There being 
no express promise, I must hold that 
S. 25 (3), Contract Act, does not apply and 
the appeal fails on both the points. As 
however the appellants have lost what is 
apparently a just claim by one day's limi¬ 
tation, I direct that the parties bear their 
own costs. 

w.D./d.s. Appeal dimmed. 


11. Raj Narain v. Ram Sarup, AIR 1930 All 
467=123 I 0 820 = 52 All 480=1930 A L J 
552. 

12. Girdhari Lai v. Bishnu Chand, AIR 1932 
All 461 = 140 I 0 783 = 64 All 606 = 1932 
A L J 279. 

13. Saei Eanta v. Sonaulla Munshi, AIR 1929 

Cal 444 = 121 10 412 = 67 Cal 394 = 33 
OWN 965. 

14. ManiRam v. Seth Rup Chand, (1906) 33 Cal 

1047=33 I A 165=2 N L R 130 (P 0). 

15. Kahan Chand Dula Ram v. Daya Ram Amcit 
Lai, AIR 1929 Lah 263=116 I 0 764 = 10 
Lah 746=30 P L R 240. 

16. Hannu Ram v. Jhanda Singh, A I R 1929 

Lah 591=123 I 0 90. 

17. Ladhu Shah v. Fazl Dad, (1879) 72 P R 1879. 

18. Mahbub Jan v. Nuruddin, (1905) 102 P R 

1905. 
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Young, G. J. and Din Mohammad, J. 

Diwan Chand — Appellant. 

V. 

Gujranwala Sugar Mills Co., Ltd, — 

Respondent. 

Letters Patent Appeal No. 21 of 1936, 
Deoided on 7th December 1936, from judg. 
menb of Monroe, J., D/- 8th January 1936. 

(a) Appeal — Letters Patent ~ Burden of 
proof—Single Judge deciding after full con* 
sideration that evidence on record is intuffi* 
cient to prove plaintiff’s allegations*—Onus 
lies upon plaintiff to show that decision of 
Single Judge is legally erroneous. 

Where a single Judge after full oonsideration of 
the evidence on record oomes to a oonolusion that 
the evidence is insufficient to substantiate the 
allegations made by the plaintiff and a Letters 
Patent appeal is filed from such decision, the 
onus lies heavily on the petitioner to show that 
the oonolusion arrived at by the learned Judge is 
legally erroneous. [P 645 0 3] 
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(b) Company—Contract to purchase shares 
—Secretary of company cannot make repre¬ 
sentation to induce persons to purchase 
shares—Person purchasing share due to frau¬ 
dulent misrepresentation of secretary, not 
authorized or known to officer of company— 
Such person cannot sue company for damages 
for such misrepresentation. 

The secretary of a company has no general 
authority to make representations to induce per¬ 
sons to take shares in company: so that a person 
who is induced to take a share in a company by a 
fraudulent misrepresentation, not authorized by 
or known to the ofBcers of the company entitled 
to make representations, of the secretary of a 
company, is not entitled to maintain an action 
against the company for the rescission of the 
contract, or for damages for such misrepresen¬ 
tation: Newlands v. National Employer's 
Accident Association, 54 L J Q B 428, Foil. 

[P 649 C 1] 

Jagan Nath Agarwal, Asa Bam Agar, 
wal and S. M. Sikri — for Appellant. 

M. L. Puri and Qabul Chand — 

for Respondent. 

Young, C. J.— This is an appeal from 
the order of Monroe, J. dated 8th January 
1936, dismissing the petitioner appellant’s 
application under S. 38, Companies Act, 
1913, for rectification of the register of 
members of the Gujranwala Sugar Mills 
Co., Ltd. and removal of his name there¬ 
from. The facts giving rise to this appeal 
are these. On 4th May 1933, the peti¬ 
tioner made an application to the Gujran¬ 
wala Sugar Mills Co., Ltd. and was 
allotted 50 shares of the value of Rs. 1,000 
each by the Allotment Sub-Committee and 
his name was duly entered in the register 
of members of the Company. On the same 
day he paid Rs. 5.000, Rs. 1,500 in cash 
and Rs. 3,500 per cheque, which under 
Art. 9 of the Articles of Association he 
was required to pay with his application. 
On 3rd July 1934, he submitted a petition 
to this Court praying that his name be 
omitted from the register of members of 
the company and that the company be 
called upon to refund the sum of Rs. 5,000 
paid by him with his application together 
with interest at 12 per cent, per annum 
from the date of payment to the date of 
realization. He alleged that he had an¬ 
nexed certain conditions to the offer that 
he had made for the purchase of his shares 
and that as those conditions had not been 
carried out by the Company he was 
entitled to have the register rectified. 

The Company resisted this application 
on the ground that the petitioner’s appli¬ 
cation, dated 4th May 1933, was uncondi¬ 
tional and so was the allotment made to 


him. Issues arising from the pleadings of 
the parties were framed and findings given 
against the petitioner. The sole question 
that falls to be determined in this case is 
whether the petitioner has succeeded in 
establishing that any conditions were 
attached to the offer made by him on 4th 
May 1933. The petitioner relies on oral 
as well as documentary evidence in sup¬ 
port of his contention and it becomes 
necessary, therefore, to see whether the 
evidence relied upon by the petitioner is 
sufiQcient to substantiate the allegations 
made by him. This evidence has already 
been fully examined by the learned Judge 
of this Court and considered to be insuffi- 
cient for the purpose, and the onus, there, 
fore, lies heavily on the petitioner to show 
that the conclusion arrived at by the 
learned Judge is legally erroneous. 

The petitioner alleges that in the first 
week of April 1933, Mr. Labh Singh, 
Chairman, and Mr. Mukund Lai, Secretary 
of the Company, visited him at Gakhar 
and canvassed him to buy 50 shares of the 
company. He offered to purchase these 
shares on the following conditions : 
(1) that ho would be made a life director 
in the Company ; (2) that his firm would 
be given an equal share in the managing 
agency with Messrs. Singh & Co., and 
Narang Bros. & Co. Ltd.; (3) that more 
than 50 per cent, of the share money 
would not be called ; and (4) that his firm 
would be given the sole agency for the 
sale of sugar manufactured by the 
company. 

A rough calculation was made by Mr. 
Labh Singh on a loose sheet of paper, 
estimating, among other things, what 
amount by way of commission would fall 
due to his firm if the sole agency was made 
over to it. Both the Chairman and the 
Secretary agreed to the conditions proposed 
by him on which he asked them for a copy 
of the draft agreement of the company 
with the managing agents. These two ofiS- 
cers of the company showed him a resolu¬ 
tion by which they were empowered to set¬ 
tle the terms with the prospective members. 
Two or three days later, Mr. Mukund Lai 
saw him at Lahore and handed over to 
him a copy of the draft agreement with 
the managing agents and told him that if 
he agreed to the conditions contained in 
the said agreement he would also be given 
an equal share with Singh and Company, 
and Narang Brothers & Co. Ltd., with 
whom the agreement was being entered 
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into. On 14th April, Mr. Mukund Lai 
addressed a post.oard to him, referring to 
the draft agreement in question. There¬ 
upon he intimated to the company on 
18th April 1933 that 50 shares be kept in 
reserve for him. On 20th April 1933 
Mr. Mukund Lai sent him a reply to his 
letter mentioned above. Sometime after, 
he had an interview with Mr. Labh Singh, 
who informed him that he had settled 
everything else and that he had simply to 
ask Messrs. Narang Brothers & Co. Ltd. 
about the share to be allotted to him in 
the managing agency. On 4th May, he 
received a note by hand from Mr. Labh 
Singh asking him to see him and make a 
final settlement with him regarding the 
Sugar Mills. On this he went to Gujran¬ 
wala where he was informed by Mr. Labh 
Singh that the company had accepted all 
the conditions proposed by him and that 
he should fill in an application form and 
pay Rs. 5,000 with his application as 
required by the rules. Allotment of 50 
shares was made to him there and then 
and the requisite letter was issued. He was 
also furnished with a copy of the Articles 
of Association in which at that time 
Art. 90 relating to directors had been left 
blank. He was told that after his appoint¬ 
ment as a life director his name would be 
duly shown in the Articles of Association 
along with the names of the other direc¬ 
tors. He waited for a few days and wrote 
a letter to the Company on 2nd June 1933. 
Not receiving any reply to that letter from 
the company, he sent a reminder on 9th 
June which brought forth on 10th June a 
letter in reply from the Company assuring 
him of due fulfilment of all the promises 
that had been made to him. This letter 
was in the handwriting of and signed by 
Mr. Mukund Lai. On 23rd June he again 
received a letter assuring him that he 
would be made a director in place of 
Mr. Ram Singh, brother of Mr. Labh 
Singh, On 9th July, he received another 
letter bearing date 7th July from the com¬ 
pany. He sent a reply to this letter on the 
same day. As his conditions had not been 
fulfilled, he served a notice on the Com¬ 
pany on 29th January 1934 and later sent 
another notice on Slst March 1934. 
Sometime after, he was assured by Mr. 
Mukund Lai that he would arrange to 
transfer his shares without reserving any 
liability upon him. 

This version of the petitioner has been 
entirely disbelieved by the learned Judge, 


and sitting as an appellate Court we will 
not be justified in differing from him unless 
we are satisfied that there are strong 
reasons to adopt that course. We how¬ 
ever find that there are not only no such 
reasons but that the reasoning employed 
by the learned Judge is most cogent and 
convincing. We are not at all prepared to 
believe that a business-man of the standing 
and position of the petitioner could have 
been put off by the Chairman or the 
Secretary of the Company in the manner 
in which he asks us^ to believe or would 
have been satisfied with vague assurances 
and indefinite promises as alleged by him. 

There is no document on the record to 
show that any conditions were annexed to 
the offer made by the petitioner. He asks 
us to infer these conditions from the letters 
which were exchanged between him and 
Mr. Mukund Lai in the month of April 
1933. We have read these letters very 
carefully and have come to the conclusion 
that instead of supporting his case these 
letters give the lie direct to his allegations, 
inasmuch as they clearly indicate that in 
the first instance no promises were made 
to him by the Company in the first week 
of April 1933 as alleged by him, and 
secondly, that the conditions set forth by 
the petitioner could not have been then 
under consideration at all. It is significant 
that the possibility of the petitioner’s 
owning 50 shares was for the first time 
visualised on 18th April 1933 and if this 
were so, there could not have been any 
promises made to him in the first week of 
April 1933 on the basis of his owning 50 
shares. It may also be mentioned that 
the letter of Mr. Mukund Lai bearing date 
14th April 1933 assuring the petitioner 
that the managing agents would have to 
abide by the restrictions imposed by the 
Directors could not have been written to 
the petitioner, if the petitioner’s having a 
share in the managing agency had been 
one of the baits placed in his way. The most 
important thing however that deserves 
consideration in this connexion is that 
while the petitioner in the story related by 
him does not refer to any event having 
taken place on Ist May 1933 and avers 
that he saw the Chairman for the first 
time on 4th May 1933, both his application 
for shares and his cheque for Bs. 3,500 in 
part payment of his application money 
bear date Ist May 1933. In his cross- 
examination an explanation was demanded 
from him on this matter and his statement 
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fcbafc he antedated his applioation and the 
cheque at the instance of Mr. Labh Singh 
is simply ridiculous. 

The sheet-anchor of the petitioner is the 
letter, Ex. P. W. l/M, dated 10th June 
which is admittedly in the handwriting of 
Mr, Mukund Lai. The account put forward 
by the petitioner is that this letter was 
sent to him in reply to his two letters 
dated 2nd June and 9th June respectively. 
The learned Judge has discussed these 
letters in his judgment and has come to 
the conclusion that oven if it be believed 
that they were addressed to Mr. Mukund 
Lai, who had ceased to be the Secretary of 
the Company prior to that date and has 
denied having seen them, there is nothing 
in them to indicate that Mr. Labh Singh 
was a party to any arrangement made 
with the petitioner by Mr. Mukund Lai. 
It is even doubtful whether these letters 
were ever despatched to Mr. Mukund Lai. 
In his letter of 9th June the petitioner had 
unequivocally demanded from the company 
a definite assurance as to the fulfilment of 
the conditions set out above and in default 
had directed the company not to forward 
his name to the Registrar of Joint Stock 
Companies as a member of the Company 
and to treat his applioation as well as his 
applioation money as a deposit in trust. 
The subsequent conduct of the petitioner 
however shows that it was altogether 
inconsistent with the cut and dry posi¬ 
tion taken up by him on 9th June. 

Adverting now to the letter of 10th June, 
we do not consider that even taken at its 
face value, it lends any support to the 
petitioner s case. The vague references 
made therein to the managing agency and 
the sole agency do not in any way fall 
in line with the petitioner’s allegations. 

It is true that there is a reference in that 
letter to some promises made to the peti¬ 
tioner before his application for shares 
was put in and to the possibility of the 
petitioner’s appointment as a Director of 
the Company as well as an assurance to 
the effect that more than 50 per cent, 
share money will not be called, but it is 
nowhere indicated in this letter that the 
company was in any way privy to the 
so-called promises made to him or that the 
nature of the promises made was exactly 
m accordance with the allegations now 
made by the petitioner or that the condi. 
tions alleged by him were annexed to the 
offer made by the petitioner. We are dis¬ 
posed to think that Mr. Mukund Lai who 
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was a friend of the petitioner had induced 
him to purchase shares in the Company 
and had raised his expectations in the 
matter of his appointment as a director, 
but we cannot infer from the correspon¬ 
dence alluded to above that the offer by 
the petitioner had been made subject to 
any conditions. 

The petitioner has admitted that a 
regular notice of call was issued to him 
on 9th August 1933, and that he did not 
take any steps to repudiate his liability on 
the receipt of the said notice. This, in 
our opinion, could not be the conduct of a 
person who had written the letter of 9th 
June, and his inactivity on this occasion 
clearly indicates that the story of his hav¬ 
ing annexed any conditions to his original 
offer is far from truth. Another notice 
of call was issued in the month of 
January 1934, and it is only then that the 
petitioner served a notice on the company 
through a lawyer on the lines set forth in 
his letter of 9th June. The reason is not 
far to seek. The petitioner appears to 
have built some castles in the air and 
dreamt of fat dividends on his investment, 
but finding that even machinery had not 
been purchased up to the end of December 
1933, and that there was no likelihood of 
his dreams being realized, he thought of 
wriggling out of his liability in some way 
or other and informed the Company for 
the first time in January 1934 that the 
allotment made to him was improper. 

There is ample documentary evidence 
on the record to^show that since 4th May 
1933, the petitioner had been taking an 
active interest in the affairs of the Com. 
pany. He had been canvassing for the 
sale of shares and participating in the 
administration of the company in several 
other ways. It is inconceivable that had 
he attached any conditions to his offer 
he would have conducted himself in this 
manner without securing a definite assur¬ 
ance from the Company in the shape of a 
resolution by the Board especially if he 
had written the letter of 9th June. The 
moat important thing however to mention 
in this behalf is that the conditions relied 
upon by the petitioner were impossible of 
execution under the Articles of Association. 

In the first instance, directorship could 
not co-exist with sole agency as this would 
have been a clear violation of Art. 102 of 
the Articles of Association. Moreover no 
director or other officer of the Company 
could have made any agreement with the 
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petitioner prejudicially affecting the inte¬ 
rests of Narang Brothers & Co. Ltd. and 
Singh & Co. without their knowledge or 
consent. They had been appointed manag¬ 
ing agents under Art. 112 of the Articles 
of Association, and it passes our compre¬ 
hension that the Chairman would hand 
over a copy of the Articles of Association 
to the petitioner who, according to his 
own showing, was being kept in the dark 
as to the real situation in this matter. 
Narang Brothers & Go. Ltd. were well 
known in Lahore and the petitioner, who 
also belongs to Lahore, could have easily 
ascertained from them whether they 
would be willing to introduce the peti¬ 
tioner as an equal partner in the managing 
agency with themselves. We cannot 
believe that the petitioner was such a 
sirnpleton that he could be duped into 
believing that his conditions could be ful¬ 
filled by any Board of Directors. 

The petitioner's own calculation shows 
that he stood to gain about Es. 16,600 or 
at least Es. 13,600 per annum if the con¬ 
ditions set out above were fulfilled. His 
earnings from the managing agency alone 
including commission on profits would 
have amounted to Es. 6,000 per annum. 
His receipts from the sole agency would 
have been at least Es. 4,000 and his divi¬ 
dend would have come up to Es. 6,000 on 
Es. 50,000 or to Es. 3.000 on Es. 25,000 
per annum. His fee as director would 
have amounted to Es. 600 per annum. 
Considering that the petitioner was pre¬ 
pared to pay Es. 25,000 only in the first 
instance, it is inconceivable that any 
directorate would have or could have 
agreed to these terms. There is thus an 
inherent improbability in the allegations 
made by the petitioner. 

Further, it has been reliably established 
that as early as 29th May 1933, it was 
resolved by the Board that only that per¬ 
son would be appointed as sole agent for 
the sale of sugar manufactured by the 
company who would own 40 shares or 
more in his own right and would under¬ 
write or sell another 150 shares within a 
period of three months from the passing 
of the resolution. As no person came for¬ 
ward to qualify himself under this resolu¬ 
tion, this condition was modified and a 
compulsory deposit of a fixed amount in 
cash was called for. On the altered oondi- 
tion, in September 1933, an agreement for 
the sale of sugar was entered into by the 
company with Lala Bhag Shah, a Munioi- 


pal Commissioner and kursi nashin of 
Gujranwala, and it cannot be believed that 
the petitioner would not have come to 
know of it, seeing that he was taking a 
very keen interest in the affairs of the 
Company and was keeping himself in 
touch with it throughout the period that 
elapsed after the allotment of shares to 
him and his repudiation thereof. Lala 
Bhag Shah who appears to us to be a 
truthful person has stated that the peti¬ 
tioner had actually been negotiating with 
him for a share in the sole agency, and in 
these circumstances we cannot imagine 
that the petitioner was labouring under 
any misapprehension as to his position in 
the matter. 

The petitioner has placed his reliance 
on several letters which, according to him 
furnish intrinsic evidence that he was 
being treated as a responsible officer of the 
Company; for instance, letters dated 23rd 
June and 7th July 1933. In the former 
letter Mr. Mukund Lai had asked the 
petitioner to attend a meeting in which 
the question of the appointment of mana¬ 
ger was to be considered, and in the latter 
Mr. Labh Singh had made a request to 
the petitioner to supervise the construc¬ 
tion of the buildings and had given him 
authority to fix rates, etc. These letters 
no doubt convey that the petitioner was 
being treated as an important person in 
relation to the affairs of the Company, but 
even a liberal interpretation placed upon 
them would not support the case as put 
forward by the petitioner. It is note¬ 
worthy in this connexion that the peti¬ 
tioner produced a copy of a letter pur¬ 
porting to have been addressed by him on 
9th July in reply to the letter dated 7th 
July mentioned above. Another letter 
bearing date 9th July 1933, and admit¬ 
tedly in the handwriting of the petitioner, 
was produced by the Company which 
dealt with quite a different matter from 
the one dealt with in the letter produced by 
the petitioner. Faced with this awkward 
situation, the petitioner offered an explana¬ 
tion which however does not ring true. 

It may further be remarked that there 
is ample evidence on the record to show 
that the petitioner wanted to take certain 
contracts under the company and hia own 
letters show that he was interested in the 
building contract as well as in the con- 
tract for the purchase of sugarcane. The 
role played by the petitioner in this res¬ 
pect is altogether inconsistent with the 
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position claimed by him. Moreover, even 
if any fraudulent misrepresentations were 
made to him by Mr. Mukund Lai as 
Secretary of the Company, we do not think 
that the Company would be bound by 
them. The petitioner has relied on a 
resolution of the Board delegating the 
powers of allotment to Messrs. Labh 
Singh and Mukund Lai under Article 9 of 
the Articles of Association, by which the 
Directors were empowered to authorize by 
a resolution any one or more from among 
themselves to sanction the allotment of 
shares. This authorization, however, 
could not empower the Directors so autho¬ 
rized to bind the company in contraven¬ 
tion of the Articles of Association. The 
fact remains, therefore, that neither Mr. 
Labh Singh nor Mr. Mukund Lai could 
validly agree to any terms which were not 
contemplated by the Articles of Associa¬ 
tion or ran counter to them. Reference in 
this connexion may be made to (1885) 54 
L JQ B 428.^ It was held in that case by 
the Court of Appeal : 

The Secretary of a company has no general 
authority to make representations to induce per¬ 
sons to take shares in a company: so that a per¬ 
son who is induced to take shares in a company 
by a fraudulent misrepresentation, not,autho¬ 
rized by or known to the ofhcers of the company 
entitled to make representations, of the Secretary 
of a company is not entitled to maintain an 
action against the company lor the rescission of 
the contract, or for damages for such misrepre¬ 
sentation. 

On these grounds we hold that the 
petitioner has failed to make out a case 
for himself and we accordingly afBrm the 
order passed by Monroe, J, and dismiss 
this appeal with costs. 

K.B./a.l. _ Appeal dismissed. 

1. Newlands v, National Employers Accident 
Association, (1885) 64 L J Q B 428=53 L T 
242=49 JP 628. 
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Tek Chand, J. 

Jawala Sahai — Defendant — 

Petitioner. 

V. 

Firm Bari Fam-Balmokand — 

Plaintiff — Opposite Party. 
Civil Eevn. No. 888 of 1936. Decided on 
20th January 1937, from order of Dist. 
Judge, Amritsar, D/. 19th May 1936. 

(a) Res judicata — Issue between parlies 
whether barred by res judicata decided— 

Decision is itself res judicata in subsequent 
suit. 


A decision even if erroneous in a former suit 
that the issue between the parties was or was not 
barred by the plea of rea judicata is in itself a deci¬ 
sion which operates as res judicata in a subse¬ 
quent suit ‘.AIR 1915 Cal 529 \ A I R 1930 Pat 
685 ; A I R 1928 Cal 717 and AIR 1933 Pat 
m, Rel. on. [P 651 C 2} 

(b) Res judicata—Decision regarding juris¬ 
diction—Decision is res judicata in subse¬ 
quent suit. 

A Court before whom a cause is brought has 
always jurisdiction to decide for itself whether it 
has jurisdiction to try the suit and its decision 
thereon is as much res judicata in a subsequent 
suit relating to the same subject matter as on any 
other point ; 11 Bom 488 \ Al R 1926 Cal 1101 
and A / R 1933 Pat J04, Rel. oti ; A I R 1931 
All 454, Bisting. [P 652 C 1] 

Nand Lai — for Petitioner. 

Daulat Ram — for Opposite Party. 

Order. This is an appeal against the 
decision of the District Judge, Amritsar, 
dated 19th May 1936, dismissing the de- 
fendant-appellant’a appeal under S. 104, 
Cl. (l) (f), Civil P. C., against the order of 
a Subordinate Judge, Amritsar, filing an 
award given in a private arbitration. A 
preliminary objection is raised that no fur¬ 
ther appeal lies to this Court in view of 
the clear provisions of S. 104, Cl. (2). This 
objection is well founded and must suc¬ 
ceed. Counsel for the appellant prays 
that the memorandum of appeal may be 
treated as a petition for revision and, in 
view of the peculiar circumstances of the 
case, the judgment of the Court below be 
set aside on the revision side. The rele¬ 
vant facts are as follows : The plaintiff 
firm Hari Bam Balmokand carry on busi¬ 
ness as Commission Agents at Amritsar. 
The defendant, Dr. Jawala Sahai, is a resi¬ 
dent of Find Dadan Khan in the Jhelum 
District. It appears that on various dates 
between 3rd December 1931 and 15th 
August 1932, the defendant placed orders 
with the plaintiff for the purchase and sale 
of wheat. The terms of the contracts 
were entered in certain parchis, some of 
which have been produced and are marked 
P. 7 to P. 9. One of these terms was that: 

In case of any dispute arising between the par¬ 
ties the same shall be referred to two members of 
the Amritsar Sugar and Grain Merchants’Asso¬ 
ciation, one to bo appointed by either party. If 
any party failed to nominate an arbitrator within 
seven days of the date of request by the other the 
latter shall have the right to nominate both. The 

award of the arbitrator will be final and binding 
on the patties. 

Disputes having arisen between the 
parties the plaintiff firm on 8th February 
1933 wrote to the defendant intimating 
that they had appointed one Lala Laohh. 
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man Das as their arbitrator and calling 
upon the defendant to nominate his arhi. 
trator within a week. The defendant de¬ 
clined to do so. Thereupon the plaintiff 
nominated Lala Nihal Chand as arbitrator 
for the defendant. These two persons en¬ 
tered on their duties on 18th February 
1933 and served notice of the date of 
hearing on the parties. The defendant 
failed to appear before them. Accordingly 
the arbitrators gave an award ex parte 
on 7th March 1933, declaring that the 
sum of Bs. 1,053-1-9 was due by the de¬ 
fendant to the plaintiff on the transac¬ 
tions in dispute. 

On 9bh March 1933 the plaintiff filed 
an application under Soh. 2, Para. 20, Civil 
P. C., in the Court of a Subordinate Judge, 
Amritsar, for filing the award and passing 
a decree in accordance therewith. The 
application was registered as a suit and 
notice issued to the defendant Jawala 
Sahai. On the same day, i. e. 9bh March 
1933, Jawala Sahai instituted a suit 
against the plaintiff firm for rendition of 
accounts on foo)! of the transactions in 
dispute, in the Court of an Honorary 
Subordinate Judge at Pind Dadan Khan. 
In the plaint he made no reference to the 
proceedings before the arbitrators or the 
award given by them. In this suit a 
preliminary decree for rendition of ac¬ 
counts was passed ex parte against the 
present plaintiff on 29th June 1933. This 
was followed by a final decree, also passed 
ex parte on 27th July 1933, directing the 
Amritsar firm to pay Es. 498-7-0 to 
Jawala Sahai. The firm applied to have 
the ex parte final decree set aside on the 
ground that they had not been duly 
served. This application was accepted and 
the ex parte final decree was set aside on 
8bh March 1934. Jawala Sahai appealed 
against this order to the Senior Subordi¬ 
nate Judge, Jhelum, but the appeal was 
dismissed on 20bh July 1934. Accord¬ 
ingly the suit instituted by Jawala Sahai 
in the Court of the Subordinate Judge, 
Pind Dadan Khan, proceeded on the 
merits, and after a lengthy enquiry, the 
Subordinate Judge found that nothing was 
due by the Amritsar firm to Jawala Sahai, 
but that Jawala Sahai owed Rs. 183-11-6 
to the firm. He accordingly passed a 
decree for Rs. 183-11.6 in favour of the 
firm against Jawala Sahai. Prom this de¬ 
cree both parties appealed to the District 
Judge, Jhelum, before whom it was con¬ 
tended on behalf of the firm that the suit 
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for rendition of accounts could not be 
entertained by the Pind Dadan Khan 
Court as the cause of action arose wholly 
at Amritsar and secondly because the suit 
was barred by reason of the award of the 
arbitrators who had been duly appointed 
under the terms of the contract. The 
learned District Judge overruled both 
these contentions holding that the plea as 
to want of jurisdiction could not be 
entertained in an appeal in view of S. 21 
Civil P. C., and further that neither of 
these two objections could be considered 
at that stage as no steps had been taken 
by the firm to have the ex parte prelimi¬ 
nary decree, passed by the Pind Dadan 
Khan Court, set aside in proceedings 
under 0. 9, Civil P. C., or on appeal. On 
the merits he affirmed the conclusion of 
the trial Judge and dismissed both ap¬ 
peals on 27th January 1936. 

In the meantime proceedings in the 
Amritsar Court on the application under 
Soh. 2, Para. 20, Civil P. 0., which had 
bean presented by firm Hari Ram-Bal- 
mokand for filing the award of the arbi¬ 
trators, were stayed from time to time 
at the request of the plaintiff firm pending 
the decision of the litigation at Jhelum, 

When after the disposal of the appeals 
by the District Judge, Jhelum, on 27th 
January 1936, the proceedings at Amritsar 
were revived, the defendant Jawala Sahai 
objected that the question of the liability 
of the defendant under the contracts in 
question was res judicata by reason of the 
preliminary decree passed by the Subordi. 
nate Judge, Pind Dadan Khan, on 29th 
June 1933. He also pleaded that the 
plaintiff was not competent to make a 
reference to arbitration under the terms 
of the contract and in any case the award 
was bad by reason of the misconduct of 
the arbitrators. At the time of arguments 
the objection as to the matter being res 
judicata was withdrawn by counsel for 
the defendant. On the other points the 
Subordinate Judge found against the de. 
fendant and ordered the award to be filed 
and in the result passed a decree for 
Rs. 1053-1-9 in favour of the firm in ac¬ 
cordance with the award. From the order 
filing the award, Dr; Jawala Sahai ap. 
pealed to the District Judge, Amritsar. 
Before him the plea of res judicata which 
had been abandoned in the Court below 
was raised again, and the order of the 
trial Court was also assailed on the 
ground that the reference and the award 
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were invalid. The learned District Judge 
found against the defendant on all points 
and dismissed his appeal. 

In rejecting the plea of res judicata the 
learned District Judge has observed that 
there was nothing to show that the dis¬ 
pute which was the subject matter of the 
defendants’ suit at Jhelum arose out of 
identical transactions which form the 
subject matter of the award. The learned 
counsel for the plaintiff-respondent has 
admitted before me that the learned Dis¬ 
trict Judge was in error on this point. He 
frankly conceded that the litigation at 
Jhelum related to accounts of the identi¬ 
cal transactions on which the award had 
been delivered by the arbitrators at 
Amritsar. The learned Judge further held 
that even if the transactions were identi¬ 
cal, the award which is of an earlier data 
cannot be barred under S. 11 by the decree 
passed in the defendants' suit for the 
simple reason that the decree is of a sub¬ 
sequent date to the date of the award. 
This reasoning is obviously fallacious and 
is based on a misappreoiation of the pro¬ 
per effect of the decree of the District 
Judge, Jhelum. In that case it was pleaded 
by the present plaintiff that the matter 
was res judicata by reason of the award 
which had'been validly given by the arbi. 
trators prior to the institution of the suit 
at Jhelum, but this plea was rejected by 
the District Judge, Jhelum, who ignored 
the award, went into the accounts and 
having determined the amount due thereon 
passed a decree for Es. 183-11-6 in favour 
of the present plaintiff. That decision 
is now conclusive between the parties and 
I have no doubt that it is not open to 
plaintiff to get another decree for Eupees 
1053-1-5 on the same transactions based 
on the earlier award. The learned counsel 
for the plaintiff-respondent has argued 
that a jalid award, given in a private 
arbitration is a final adjudication of the 
dispute between them and is operative, 
even though neither party has sought to 
enforce it by a regular suit or by the sum¬ 
mary procedure laid down in Sch. 2 of the 
Code: 33 Cal 881^ at p. 887. He urges 
therefore that the award operated as a 
bar against the Jhelum Court going into 
the accounts of the same transactions. 
But, as already stated, this plea had been 
raised in the Jhelum Court and was heard 

L (1906) 33 Cal 


and finally decided against the present 
plaintiff. That decision therefore itself 
operates as res judicata. A very similar 
case will be found in 19 C W N 1280,^ 
where it was held that where a decision 
between the parties was considered by the 
Court and declared not to be res judicata, 
the latter decision, even if erroneous in 
law, becomes conclusive between the par¬ 
ties and it is not open to any of them to 
plead in a later suit that the former deci¬ 
sion still operated as res judicata. Simi¬ 
larly, in 9 Pat 674^ it was held that a 
decision in a former suit that the issue 
between the parties was or was not 
barred by the plea of res judicata is in, 
itself a decision which operates as res 
judicata in a subsequent suits ; see also' 
32 C W N 828* and 12 Pat 117^ (at 
p. 119) which are to the same effect. 


The learned counsel for the plaintiff- 
respondent contends however that the 
entire proceedings in the Jhelum Courts 
were without jurisdiction as a suit by a 
principal against a commission agent for 
accounts can only be instituted at the 
place where the commission agent resides 
or carries on business or where the con¬ 
tract was entered into (70 P E 1890, 
53 I 0 331^, 9 Lah 455,^ etc.) and there¬ 
fore^ the former suit should have been 
instituted at Amritsar. He argues there¬ 
fore that the decision in that suit being 
by a Court without jurisdiction cannot 
operate as res judicata. But as has been 
pointed out already, the plea of want of 
jurisdiction was also raised before the 
District Judge, Jhelum, and was decided 
against the present plaintiff. Obviously 
that decision was not void. Even if 
erroneous, it is binding on the parties ; 
when set aside on appeal or other pro- 
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ceedings allowed by law, its correctness 
Icannot be questioned in this suit. A Court 
■ before whom a cause is brought has al¬ 
lways jurisdiction to decide for itself whe- 
jther it has jurisdiction to try the suit and 
jits decision thereon is as much res judi- 
jcata in a subsequent suit relating to the 
same subject matter as on any other 
point: 11 Bom 488^ (at p. 490). A I R 1926 
Cal llOl^*" (at p. 1103) and 12 Pat 117.^ 
The learned counsel for the respondent 
referred to 53 All 560,“ but the facts 
there were entirely different and in that 
case there had been no decision on the 
point of jurisdiction in a former suit. I 
hold therefore that the decree of the 
Jhelum^ Court is a bar to the proceedings 
at Amritsar and the decision of the lower 
appellate Court to the contrary is errone¬ 
ous. As a last resort, the respondents’ 
counsel urged that an erroneous decision 
of a point of law is not a good ground for 
revision and he cited certain well-known 
rulings in support of it. But in the present 
case the judgment of the learned District 
Judge is vitiated by erroneous assumptions 
and has led to the curious result that the 
plaintiff, after having obtained a decree 
for Bs. 183-11-6 after contest from the 
Jhelum Court, has been granted another 
decree for Bs. 1,053-1-5 on the same 
transactions. The result is all the more 
remarkable, as the plaintiff himself got 
the proceedings at Amritsar repeatedly 
stayed to await the result of the litigation 
at Jhelum. 

I accept the petition for revision, set 
aside the judgment and decree of the 
learned District Judge, Amritsar, dated 
19th May 1936, and dismiss the respon¬ 
dent’s application under Sch. 2, Para. 20, 
Civil P. C. Having regard to all the cir¬ 
cumstances, I leave the parties to bear 
their own costs throughout. 

p.R./d.S. . Petition accepted, 

9. Amtibrav Krishna v. Balkriebna Ganesb, 

(1887) 11 Bom 488. 

10. Ishan Chandra v. Moomraj Khan, AIR 1926 

Cal 1101=97 I C 770=30 OWN 940=45 

C L J 24. 

11. Raghubir Sirau v. Hori Lai, AIR 1931 All 

454=131 1 0 248=53 All 660=1931 ALJ 240. 


A. I. R. 1937 Lahore 652 

Abdul Bashid. J. 

Allah Bakhsh and another v. Emperor, 
Criminal Miso. Appin. No. 328 of 1936, 
Decided on 12th January 1937, for trans¬ 
fer of appeal pending before Sess. Judge, 
Gurgaon, to some other Court. 


Criminal P. C. (1898), S. 526-Groundt for 
transfer—Opinion formed—Appellate Court 
remanding case for re-trial holding that 

there was prima facie case against accused 
under some other section of Penal Code—On. 
appeal to same appellate Court after convic¬ 
tion on remand, application by accused for 
transfer of appeal to another Court under 

was justified in 

interests of justice. 


The accused was convicted under 8. 863, Penal 
Code. On appeal the appellate Court set asidbthe 
conviction and remaoded the case to the trial 
Court for retrial holding that there was a prima 
facie case against the accused under S 366 qil- 
s._ 366.-A ,Pgfl*JL Code. Oa a oonvioHontltM 
remand ,lhe accused filed an appeal to the same 
appellate Court and also filed an application for 
transfer of the appeal to another Court: 


Held : that in the interests of justice the trans¬ 
fer of appeal to another Court was justified under 
the circumstances of the oase. [P 662 Q 2] 


Mohammad Amin — for Petitioners. 


Order.—The petitioners Allah Bakhsh 
and Khacheru were convicted by S. Gurdlal 
Singh, Magistrate, First Class, Gurgaou,. 
on 18th January 1936, under S. 363^ 

I. P. C., and were each sentenced to two 
years’ rigorous imprisonment. They pre¬ 
ferred an appeal in the Court of the learn- 
ed Sessions Judge, Hissar, at Gurgaon. 
The learned Sessions Judge set aside the 
conviction, and remanded the case to the 
Magistrate on the ground that the accused 
persons ought to have been charged under 
S. 366 or 366-A, I. P. C. The petitioners 
were subsequently tried by Mr. Budhwar^ 
Subdivisional Officer, and sentenced to 
three years’ rigorous imprisonment each 
under S. 366-A, 1. P. 0., on 9th September 
1936. Against their convictions and sen. 
tences the petitioners have preferred an 
appeal to the Sessions Judge, Hissar. The 
petitioners have also preferred an appli. 
cation to this Court under S. 526, Criminal 
P. C., praying that their appeal be trans. 
ferred for disposal from the Court of the 
Sessions Judge, Hissar, to the Court of 
some other Sessions Judge. In his order, 
dated 25th February 1936, the learnedi 
Sessions Judge, Hissar, has held that there^ 
was a prima facie oase against the peti- 1 
tioners under S. 366 or 366.A, I. P. C. I 
In these circumstances it is expedient, in I 
the interests of justice, that the appeal \ 
preferred by the petitioners be heard by 
some Court other than the Court of the 
Sessions Judge, Hissar. Notice of the 
application of transfer preferred by the 
petitioners to this Court was sent to the 
District Magistrate, Hissar. He sent it 
for report to the learned Sessions Jndge. 
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The learned Sessions Judge is himself of 
the opinion that the appeal should be 
transferred. For the reasons given above 
I withdraw this appeal [Allah Bakhsh and 
Khacheru v. The Croivn) from the Court 
of the Sessions Judge, Hissar, and transfer 
it to the Court of the Sessions Judge, 
Delhi, for disposal. 

W.D./a.l. Application allowed* 
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Tek Chand and Abdul Rashid, JJ. 

Jati Khuhi — Plaintiff — Appellant. 

V. 

Matu and another — Defendants — 

Respondents. 

Letters Patent Appeal No. 27 of 1937, 
Decided on 18th May 1937, from decree of 
Jai Lai, J., D/- 3rd December 1936, 
reported in ^ 7 E 1937 Lah 485. 

^ Custom (Punjab) — Alienation — Rever* 
sioner — Right of reversioner to contest 
alienation is independent and individual ~- 
Omission by one reversioner to sue does not 
debar others from suing at all^Minor son 
of alienor and other major but distant col* 
laterals living at time of alienation—No suit 
by such collaterals to challenge alienation 
within limitation—Suit by minor after limi* 
tation but within three years of his attain¬ 
ing majority is maintainable and not barred: 
S9 P L R 137 = A I R 1937 Lah 485, 
Reversed, 

The right of the reversioners to contest an alie¬ 
nation by the last male holder is not a joint and 
indivisible one and the omission by one rever¬ 
sioner to sue does not debar the others from suing 
at all. Each one of the reversioners has an inde¬ 
pendent and individual right to sue, though the 
decree obtained by one may enure for the benefit 
of all. Each collateral is entitled only to bis 
share when he challenges an alienation by the 
last male holder. He is not entitled to a decree 
for his own share as well as for the shares of 
other reversioners who refuse to join him as plain¬ 
tiffs. Inasmuch as the right to file a suit to set 
aside an alienation accrues to each reversioner 
separately, the question of limitation is to be 
decided with respect to the law governing the 
plaintiff in each case. [P 664 0 2; P 655 0 2] 

Where therefore the minor son of the alienor 
and the collaterals in the fifth degree were in 
existence at the time of the alienation by the 
minor’s father and the minor son was prima¬ 
rily entitled to challenge the alienation and no 
suit was brought by such collaterals within limi¬ 
tation to challenge the alienation and the minor 
son sued therefor after limitation, but within 
three years after attainiog majority: 

Held: that the suit was maintainable and not 
barred: 39 P L R 127=:A 1 R 1937 Lah 485 

i’ ^9; AIR 1933 Lah 

866 ; AIR 1934 Lah 968 and AIR 1934 

Lah 908, Poll,\ AIR 1933 Lah 524, Dissent,: 


AIR 1925 Lah 654 and ^ I R 1919 Mad 911 
{F B), Listing. [P 656 0 1] 

Shamair Chand and Parkash Chandra 

— for Appellant. 

Mukand Lai Puri and Qabul Chand — 

for Respondents. 

Abdul Rashid, J. —On 26th February 
1926, one Khubi mortgaged 50 bighas 
7 biswas of agricultural land for a sum of 
Rs. 4,000 in favour of Matu. On 2l9t 
August 1930, Khubi again mortgaged 
another piece of land measuring 38 bighas 
in favour of Matu for a sum of Rs. 1,200. 
On 9th June 1933, Jati, minor son of 
Khubi, instituted the suit, out of which the 
present appeal has arisen, for the usual 
declaration that the mortgages effected by 
his father were null and void and shall 
not affect his reversionary rights after the 
death of the alienor, as the alienations 
were without consideration and necessity. 
It was pleaded by the contesting defen. 
dant, inter alia, that the suit of the plain¬ 
tiff was barred by limitation so far as the 
mortgage dated 26th February 1926 was 
concerned. On 26th February 1926, the 
plaintiff was a minor. There were how¬ 
ever several collaterals related to the last 
male holder in the fifth degree who were 
majors. The plaintiff was a minor at the 
the time of the institution of the suit also. 

^ The trial Court held that as the plain, 
tiff was a minor and the alienations in 
question were effected during his minority, 
the suit of the plaintiff was not barred by 
limitation. It was also held that the alie. 
nations in question were without conside¬ 
ration and valid necessity. On these 
findings, the plaintiff was given the decla¬ 
ration prayed for. The contesting defen¬ 
dant preferred an appeal in the Court of 
the learned District Judge which was dis- 
missed, all the findings of the trial Court 
being affirmed. Against this decision, 
Matu preferred an appeal to this Court 
which was heard by a learned Single 
Judge, [see AIR 1937 Lah 485]. The 
learned Judge held that the plaintiff’s 
suit was barred by limitation with regard 
to the mortgage of 26th February 1926. 

He therefore accepted the appeal in part 
and set aside the decree of the District 
Judge with regard to the mortgage of 
26th February. Against this decision Jati 
has preferred an appeal to this Court 
under Cl. 10, Letters Patent. 

The^ judgment of the learned Single 
Judge is based on a Division Bench ruling 
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of this Court: Gajindar Singh v. Balwant 
Kaur} The following observations from 
this judgment of Addison and Bhide, JJ. 
may be reproduced in extenso : 

The proposition of law that a suit by a rever¬ 
sioner to challenge an alienation in cases of this 
type is a representative one is now well estab¬ 
lished and it follows almost as a corollary from 
this that if there is at the date of the alienation a 
reversioner who is competent to challenge it, but 
fails to do so within the period of limitation, the 
result is binding on the whole body of reversioners. 
The learned counsel for the appellants did not 
attempt to challenge these propositions but merely 
sought to distinguish the present case on the 
ground of the minority of the plaintiSs. But the 
minority of the plaintiffs cannot help them as the 
period of limitation began to run against the 
whole body of reversioners, some of them at any 
rate being majors when the alienations were 
eSected. This was the view taken in A I R 1927 
Mad 2162 aod seems to be in accord with the pro¬ 
positions laid down by the Full Bench of the 
Madras High Court in 41 Mad 659.3 The view 
taken by the Pull Bench of the Madras High 
Court was followed by this Court in 6 Lah 405.* 

Jai Lai, J. in his judgment under appeal 
observed that he was bound to follow 
this ruling though with great respect he 
was of the opinion that the observations 
of the learned Judges had laid down a 
much wider proposition than was justified 
by law. In Gajindar Singh v. Balwant 
Kat^r^ the learned Judges have relied on 
certain observations of their Lordships of 
the Privy Council in 38 Mad 406.® It 
was held by their Lordships in that case 
that : 

A suit to set aside an adoption is brought by the 
presumptive reversioner in a representative capa¬ 
city and on behalf of all the reversioners. The 
act complained of is to their common detriment, 
just as the relief sought for is for their common 
benefit. The contingent reversioner may be 
joined as plaintiff in the presumptive reversioner’s 
suit, and, if so, it follows that on bis death the 
“next presumable reversioner" is entitled to con¬ 
tinue the suit begun by him. 

This ruling does not deal with the ques¬ 
tion of limitation and does not support 
the view that, if there is at the time of 
the alienation a reversioner who is com¬ 
petent to challenge it but fails to do so 
within the period of limitation, the result 
is binding on the whole body of rever- 

1. A I R 1933 Lah 524=149 I C 696. 

2. Neela Kantamier v. Chinnu Ammal, AIR 
1927 Mad 216=99 I C 668=62 M L J 13. 

S.'Varamma v. Gopaladasayya, AIR 1919 Mad 
911=46 I C 202=41 Mad 659=36 M L J 67 
(F B), 

4. Ghirag Din v, Abdullah, AIR 1925 Lah 654 
=90 I 0 1022=6 Lah 405=26 P L R 695. 

5. Venkatanarayana Filial v. Subbammal.A I R 

1916 P G 124=29 I 0 298=42 I A 126=38 
Mad 406 (P 0). 
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sioners including minora. The dootrinei 
that a suit by a reversioner is a represen¬ 
tative suit cannot, in my opinion, be 
pushed 80 far as to lay down that the 
right of the reversioners to contest an 
alienation by the last male holder is a 
joint and indivisible one and that the 
omission by one reversioner to sue debars 
the others from suing at all. Each one of 
the reversioners has an independent and 
individual right to sue though the decree 
obtained by one may enure for the benefit 
of all. Reliance has also been placed bv 
the learned Judges in Gajindar Singh v 
Balioant Kaur^ on a Pull Bench ruling of 
the Madras High Court reported in 4 l 
Mad 659.® It was held in the reported 
case that: 

A suit by a reversioner to set aside an aliena¬ 
tion by a Hindu widow is a representative suit on 
behalf of all her reversioners then existing or 
thereafter to be born, and all of them have but 
a single cause of action whioh arises on the date 
of the alienation. Hence if by failing to sue with¬ 
in 12 years allowed by Art. 126, Lim, Act, the 
existing reversioners become barred by limitation, 
reversioners thereafter born are equally barred* 

This ruling appears to me to be clearly 
distinguishable. In this case the suit was 
by a minor who was born after the date 
of the alienation by the widow. In these 
circumstances the minority of the plaintiff 
could not extend the time because he was 
born after the cause of action had arisen, 
and could not take advantage of 8. 6, 
Lim. Act. In 6 Lah 405^ also the plain¬ 
tiff had been born after the date of the 
alienation. Out of the four oases relied 
upon in Gajindar Singh v. Balwant 
Kaur} there is only one oase, namely 

AIR 1927 Mad 216,® a single Bench 
ruling, which supports the view pro¬ 
pounded in that ruling. It is well settled 
that the right of collaterals to succeed is 
not a single indivisible right so as to give 
eaoh collateral a right of aotion for the 
whole estate. Eaoh collateral is entitled 
only to his own share. In a suit for pos¬ 
session if one of the reversioners ohal- 
lenges an alienation by the last male 
holder, he can only succeed in gaining pos- 
session of his own share and he is not 
entitled to a deoree for his own share as 
well as the shares of other reversioners 
who refuse to join him as plaintiffs. If the 
right of the reversioners was a joint and 
indivisible one, the failure of some of the 
reversioners to join as plaintiffs would not 
disentitle the reversioner who brings the 
suit from obtaining a decree for possession 
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of the entire area covered by an aliena¬ 
tion by the last male holder. Reference 
may be made in this connexion to 
para. 25 of Eattigan’s Digest of Custo¬ 
mary Law which runs in the following 
terms : 

By virtue of the right of representatioD, where¬ 
by descendants in difierent degrees from a com* 
mon ancestor succeed to the share which their 
immediate ancestor, if alive, would succeed to, 
and which presumably prevails amongst agricul¬ 
turists, all collaterals heirs succeed together and 
not to the exclusion of each other, whether they 
were associated with or separated from the de¬ 
ceased.^ But the right of collaterals to succeed is 
not a single indivisible right so as to give each 
collateral a right of action for the whole estate. 
Each collateral is entitled only to his own share. 

In A I R 1932 Lab 39,® Shadi Lai. C. J. 
and Broadway, J. held that: 

While it is true that a suit by one reversioner 
is for the benefit of the entire body of rever¬ 
sioners, and while it may be that a decision in 
such a suit would bind the entire body, it cannot 
be said that the omission by tbe presumptive 
reversioners to bring a suit to challenge an aliena¬ 
tion must be regarded as depriving the other 
reversioners of their right to attack the transac¬ 
tion. The assent of the next reversioner would 
not bar a suit by the remoter reversioner. The 
suit of the remoter reversioner, if instituted, 
within three years of his attaining majority is, 
therefore, within time. 

This ruling definitely lays down that 
each one of the reversioners has an in. 
dependent and individual right to ohal. 
lenge the alienation though once the suit 
is brought, the decree obtained by one 
may enure for the benefit of all the rever. 
sioners. This case was followed by Tek 
Chand, J. in A I R 1933 Lah 866^ where 
it was held that: 


In A I R 1934 Lah 908,® it was held by 
Young, C. J. and Rangi Lai, J. that : 

Under the Customary law every minor who 
was in existence at the time of the alienation 
which is being challenged by him, can bring a 
suit within three years of attaining majority, 
Therefore, where the plaintiffs are still minors, 
they have clearly ample time for bringing their 
suits and no objection on the ground of limitation 
can be taken to their suit. 

The judgment of this Court does not 
show whether at the time of the alienation 
there were other reversioners than the 
minors in existenoe. The judgments of the 
lower Courts in that case, however, make 
it clear that at the time of the alienation 
several^ remoter reversioners were alive 
but omitted to bring an action within the 
period^ of limitation. It has been laid 
down in a large number of rulings of this 
Court that the mere assent of the next 
reversioner, or one of several reversioners 
of equal degree, to an alienation, will not 
debar other reversioners from suing to set 
aside the alienation by a limited owner. 
If one of the reversioners who has not- 
consented to the alienation is entitled toi 
bring a suit to obtain possession of his own 
share, then it must be held that the right 
to file a suit to set aside an alienation is 
an independent and individual right acoru. 
ing to each of the reversioners separately 
and the question of limitation will be 
decided with respect to the law governing 
the plaintiff in each case. The suit of 
some of the reversioners may be barred by 
limitation while the suit of the other 
reversioners may be within time. 


_ The property being ancestral the present plain¬ 
tiff had an independent right to contest the 
alienation, and as he was a minor at the time when 
the cause of action arose, he is certainly entitled 
to extension of time under 8. 6, Lim. Act, the 
existence of the nearer reversioners (including his 
father) notwithstanding. 

In A I B 1934 Lah 968® it was held by 
Young, C. J. and Din Mohammad, J. that: 

If a reversioner and his minor sons are alive at 
the date of an alleged adoption, they have separate 
rights both derived from the common ancestor to 
challenge the adoption. The right of the father 
being barred does not bar the right of the son if he 
be a minor. The son will have the advantage 
under the Limitation Act of adding the period of 
his “jconty to the limitation period. [Head- 
note of A I R 2934 Lah 968]. 

iJ9-=132 I 0 665. 

^66^147^™ 399. ^ ^ ® 

^ ^ 1931 Lah 968=164 

1 V d75* 


1 C Has been mentioned already that the 
reversioners, who were majors at the time 
of the pesent alienation, were related to 
the alienor in the fifth degree. If they 
had instituted a suit immediately after the 
alienation, their suit would have been 
thrown out on the ground that it was a 
speculative suit, as the minor son of the 
alienor was alive at the time of the aliena- 
tion and was primarily entitled to chal. 
lenge the alienation on attaining majority. 
If the suit of the son is to be thrown out 
on the ground that limitation began to 
run against the distant reversioners and 
against him from the date of the alienation 
It would amount to this: that neither the 
distant reversioners nor the minor son on 
attaining majority could challenge the 
alienation. 

m7=164 ^ ^ ® 
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For the reasons given above, I dissent, 
with all respect, from the view propounded 
in Gajindar Singh v. Balwant Kaxi.r^ and 
agree respectfully with the view expressed 
in A I R 1932 Lah 39® and various other 
rulings alluded to above. A number of 
rulings dealing with oases under Hindu 
law were also referred to by Mr. Shamair 
Chand in support of his contentions. It is 
unnecessary to deal with those rulings in 
detail as they do not seem to be of any 
great assistance in the determination of 
the question of law involved in this appeal. 
In the result I would accept this appeal, 
set aside the judgment and the decree of 
the learned Single Judge dated the 3rd 
December 1936, and restore that of the 
learned District Judge. I would order the 
parties to bear their own costs throughout, 

Tek Chand, J.—I agree. 

V.B.B./a.L. Appeal allowed, 
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Skemp, J. 

Devidas and others — Plaintiffs — 

Appellants. 

V. 

Yaran Khan and others — Defendants 

— Respondents. 

Second Appeal No. 705 of 1936, Deci¬ 
ded on 7th December 1936, from decree of 
Dist. Judge, Mianwali, D/- 12th May 1936. 

Second Appeal — Question of fact— Issue 
whether plaintiff was in cultivating posses¬ 
sion of suit land and whether be was dispos¬ 
sessed — Decision of lower Court involving 
interpretation of lease deed in favour of 
plaintiff executed by third parties and not 
'by defendant, and of khasra girdawaris — 
Such documents are not foundation of title 
— Their interpretation cannot be questioned 
in second appeal. 

Where in a case the issue was whether the 
plaintiff bad been in cultivating possession of the 
suit land and whether he had been dispossessed 
by the defendant and the decision of the lower 
Court involved the discussion of a lease deed in 
favour of the plaintiff, executed not by the defen¬ 
dant, and of the khasra girdawaris, the documents 
in such case are not foundation of title but only 
evidence of title and the interpretation of these 
documents is a question of fact. Hence their 
interpretation cannot be questioned in second 
appeal : A I B 1930 P C 9i, Bel, on ; 34 All 579, 
Disting, [P 656 0 2] 

Nand Lai — for Appellanta. 

V, N. Sethi — for Respondents. 

Judgment, — The parties to this case 
are proprietors of village Dhibba in the 
Mianwali District. The plaintiffs sued 
the defendant (now represented by his 


1987 

sons) for possession of part of three khasra 
Nos. 1340, 1349 and 1684 which were ad¬ 
mittedly part of shamilat. The learned 
Subordinate Judge granted the plaintiffs 
a decree for possession which they sought. 
On appeal the learned District Judge up¬ 
held this decree in regard to khasra 
Nos. 1340 and 1349 but reversed it in re¬ 
gard to khasra No. 1684. The plaintiffs 
have come here in second appeal but are 
met by the contention that the findings 
of the learned District Judge are findings 
of fact. The issue was : 

Whether the plaintiffs have been in cultivating 
posaeasion of the suit land and whether they have 
been disposseesed by the defendants ? 

Prima facie this is a pure question of 
fact. The decision of the District Judge 
involved the discussion of a lease deed in 
favour of the plaintiffs executed by ten¬ 
ants. third parties, and not by the defen. 
dants, and of the khasra girdawaris. These 
are not documents of title in the present 
case and his interpretation of these doou- 
ments is therefore a question of fact. See 
the well-known ruling 11 Lah 199^ at p, 

207 : 

Where the question to be decided is one of fact, 
it does not involve an issue of law merely be¬ 
cause documents which were not Instruments of 
title or otherwise the direct foundations of rights, 
but were really historical materials, have to be 
construed for the purpose of deciding the question. 

The revenue records and khasra girda¬ 
waris in this case are not foundations of 
title but evidence of title. Dr. Nand Lai 
relied on an old Privy Council ruling, 34 
All 579.^ Apparently the head-note 
favours him but in that case I find at 
p. 584 : 

From the judgment of the lower appellate 
Court it appears that it is founded on inferences 
of law drawn by the learned Subordinate ?udge 
(the lower appellate Court) from certain docu¬ 
ments and the wajib-ul-arz whioh were given in 
evidence. 

Inferences of law no doubt can be quea. 
tioned in second appeal, and the case is 
distinguishable. 74 I C 482^ cited as an 
authority for the proposition already quo- 
ted from 11 Lah 199^ is also in point. 
This appeal is oonoluded by findings of 
fact and is rejected with oosts. 

p.r./d.s. Appeal rejected, 

1. Wall Mohammad v. Mohammad Bakhsh, 
A I R 1930 P 0 91=192 I C 316=57 1A 86 
=11 Lah 199 (P C). 

2. Fateh Chand v. Eiahon Eunwar, (1912) 34 
All 679=16 I 0 67=39 I A 247 (P 0). 

3. Midnapoie Eamindarl Co., Ltd. v. TJma 0ha« 
ran Mandal, AIR 1923 P 0 187=74 1 0 483 
(PO), 
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costs oa 17th May 1935, aod Mt. Kissi 
appealed. 


A. I. B, 1937 Lahore 637 

Dalip Singh and Skemp, JJ. 

Mt, Kissi — Defendant — Appellant. 

V. 

Balwant Singh and another, Plaintiffs 
and others, Defendants — Respon. 
dents. 

First Appeal No. 327 of 1936, Decided 
on 20bh April 1937, from decree of Asst. 
Collector, First Grade, Amritsar, D/- 17th 
May 1935. 

Custom (Punjab)—Statement in Riwaj-i-am 
that childless widoMr gets equal share with 
son of another widow and is entitled to get 
that share separated — Onus to prove con¬ 
trary is on person disputing correctness of 
statement. 

Where there is a statement in the Riwaj-i-am 
that a childless widow of a man is entitled to an 
equal share with the son of another widow of 
that man and can get the share separated, the 
effect of the statement is that the onus of proving 
a custom to the contrary is on the person disput¬ 
ing the correctness of the statement : A I R 
1916 P 0 129 and A / R 1927 Lnh 241, Rel, on. 

[P 657 0 2; P 658 0 1] 

J, L. Kapur and Kariar Singh — 

for Appellant. 

Amolak Bam Kapur — 

for Eeapondents. 

Skemp, J. The following oiroumstancea 
have given rise to this first appeal. Tehl 
Singh, a Zaildar in the Amritsar district, 
had two wives, Mt. Ear Kaur and Mt. 
Kissi, Mt, Kissi was a widow when Tehl 
Singh married her with a daughter by her 
previous husband. She bore Tehl Singh 
no children, bub Mt. Ear Kaur and Tehl 
Singh had two sons, Balwant Singh and 
Sant Singh. On the death of Tehl Singh 
in 1932 mutation of his property was made 
in favour of Balwant Singh and Sant 
Singh and Mt. Kissi in equal shares. This 
mutation was sanctioned on 6th April 
1932.^ Mt. Kissi subsequently applied for 
partition of her share bub her step-sons 
objected that she was nob entitled bo parti, 
tion and by order dated 13bh December 
1934 they were referred to a civil suit. 
The Revenue Assistant himself trijd the 
suit as a civil Court, Ee framed two 
issues : one as to Mb. Kissi’s right of parti, 
tion the onus being pub on the plaintiffs ; 
the other dealing with the question that 
she had a pension as widow of her first 
husband which the step-sons said was 
sufficient for her maintenance. The Re¬ 
venue Assistant found issue 1 in favour of 
the plaintiffs and held that issue 2 did not 

arise. Ee decreed the plaintiffs’ suit with 

1937 L/83 & 84 , 


We overruled a preliminary objection 
that the decree was barred by time. The 
suit was valued by the plaintiffs at Rupees 
199-7-3 for purposes of jurisdiction and 
the appeal was lodged in the Court of the 
District Judge on ISbh July 1935. The 
proceedings before the District Judge are 
nob with the record, but he held that tha 
appeal lay not to his Court but to tha 
Eigh Court and returned the appeal on 
7bh August 1936. It was presented in the 
Eigh Gourb on 12th August 1936. We 
are of opinion that the plaintiffs and her 
legal advisers, misled by the value for pur. 
poses of iuriadiobion placed on the suit by 
the plaintiffs, were obviously bona fide 
prosecuting their remedy in another Court 
and we condoned tha delay. The Revenue 
Assistant held that the oral and docu¬ 
mentary evidence of the plaintiffs rein- 
forced by Para. 16 of Rattigan's Customary 
Law discharged the onus of the issue. Wa 
read through the oral evidence of tha 
plaintiffs and are of opinion that for vari¬ 
ous reasons it is unreliable and that tha 
case must be decided by the documentary 
evidence on the record. The Revenue 
Assistant referred to the Riwaj-i-am of 
District Amritsar ; a copy of question and 
answer 128 were placed on his record. 
These are reproduced in tha Amritsar Coda 
of Tribal Custom. The question and answer 
are : 

Q. 128. If the partition be made, oan the 
widow ohim a share ? If ao, what share, and on 
whom will it devolve after her death ? 

A. All tribes.—A widow having sons will get no 
share. A sonless widow oan get the share sepa¬ 
rated to which she is entitled. On her death the 
share thus separated will devolve on the heirs of 
the deceased husband in accordance with tha 
rules of inheritance. 

Ee did nob follow this, because the ques¬ 
tion does nob deal with tha case of a mani 
leaving a widow bub a sou by another 
widow. In my opinion this case is covered 
by the words : "A sonless widow can gab 
the share separated to which she is enti¬ 
tled.” Wa have also been referred to ques¬ 
tion and answer 43 which run as far as 
relevant as follows : 

Q. If a man dies leaving a widow or widows, 
a son or sons, a daughter or daughters, a brother 
or other relatives, upon whom will the inheri¬ 
tance devolve ? 

^ A. All tribes. — The son or sons or their male 
lineal descendants through males inherit in pre¬ 
ference to all others. If a man has more than 
one wife but a son or sons by only one of them, 
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the ohildless widows are generally each for her 
life allotted a share equal to that of a son. The 
other widows and daughters only get mainten* 
anoe. 

This was not produced before the trial 
Court but we have allowed it to be referred 
to in appeal because after all it is a oita. 
tion from a work published by authority 
for the guidance of the Courts in oases of 
this kind. Under the well-known rulings, 
45 P E 1917^ and 8 Lah 281,^ the effect 
of these two questions and answers in the 
Eiwaj-i-am is to plaoe the onus of proving 
a oustom to the contrary on the plaintiffs. 
The onus is not light as an assembly of 
men was stating the rights of women. To 
discharge the onus the plaintiffs have pro¬ 
duced, besides the inconclusive oral evi¬ 
dence, documentary evidence as follows : 
Ex. P. A., a judgment dated 13th August 
1920, by Mian Muhammad Aslam, Munsif 
First Class, dismissing a suit by a step¬ 
mother against her step-son for possession 
of half the land left by her deceased hus¬ 
band. This proceeded only on Para. 16 of 
Eattigan's Digest. Ex. P, B., a compro¬ 
mise in a partition case. A widow had 
applied for partition, of what share is not 
clear, but she agreed to take 45 kanals of 
land to be cultivated by the defendants 
who would pay Es. 120 per annum as rent 
to be paid through the Zaildar. This com¬ 
promise, it seems to me, favours the defen. 
dant. 

The defendant produced Ex. D. A., an 
extract from the jamabandis, which shows 
that Mt. Indar Kaur, widow, and two sons 
of Sundar Singh were owners in equal 
shares. Ex. D. B. shows a partition bet¬ 
ween Mt. Bhagwan Kaur and her step¬ 
sons. This had apparently been compro¬ 
mised. As the step-sons got 4/5th and 
the step-mother l/5th of 12 kanals 13 
marks and Mt. Bhagwan Kaur got the 
whole of 2 kanals 13 marks, she got ap- 
proximately her l/3rd share. It seems to 
me that the instances produced by the 
plaintiffs are insufficient to discharge the 
onus cast by the terms of the Code of 
Tribal Custom. Eattigan’s Customary Law 
owes its authority to different consider¬ 
ations, namely, to the wide knowledge and 
experience of the author. The Revenue 
Assistant overlooked the explanation to 
Para. 16 : 


1. Beg V, Allah Ditta, AIR 1916 P 0 129=88 
I 0 364=44 I A 89=44 Oal 749=46 P E 1917 

(P 0). 

2. Labh Singh v. Mt. Mango, AIR 1927 Lah 
241=100 I C 924=8 Lah 281=29 P L R 686. 


But in Bome casds wheze the hostility of tho 
sons BeemB to render suoh a oourse advisable a 
separate portion of the estate is allotted to the 
widow in lieu of maintenance. 

The dispute before us was limited to the 
points whether Mt. Kissi had a right to bfr 
recorded as owner. It was conceded that, 
if she had such a right she was entitled to 
partition. I would accept this appeal and 
dismiss the plaintiffs' suit, In the circum¬ 
stances it is best that the parties should 
bear their own costs. 

Dalip Singh, J.—I agree. 

P.r./d.s. Appeal accepted. 
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Tek Chand and Abdul Rashid, JJ. 

Dewan Chand —Defendant—Appellant, 

V. 

Pindi Dassj Plaintiff and others^ Defen. 
dants—Respondents. 

Second Appeal No. 1489 of 1936, Deoi. 
ded on 26th May 1937, from decree of 
Addl. Dist. Judge, Lyallpur, D/- 14th 
October 1936. 

# CivilP. C, (1908), Ss, 47 and 145 — Scope* 
Execution of decree against surety for default 
of judgment-debtor*—Application by surety 
under O. 21, R. 2 about adjustment between 
decree-holder and judgment-debtor —- Appli¬ 
cation dismissed on ground of limitation and 
not on merits—Declaratory suit by surety that 
decree is not executable against him in view 
of adjustment is maintainable * Suit is not- 
barred by S. 47. 

Where a decree is sought to bs executed agaixiai 
a surety for Don-appearanoe of the judgment-deb¬ 
tor and the surety makes an application under 
0. 21, R. 2, Oivil P. 0., to the executing Oooit 
that an adjustment bad taken place between the 
decree-holder and the judgment-debtor and there¬ 
fore he is discharged from the liability hut the 
application is dismissed without going Into merits 
on the ground of limitation, the surety can bring 
a suit for declaration that the decree cannot he 
executed against him in view of the adjustment;, 
such suit is not barred by 8. 47, Oivil P. 0., as a> 
surety, unlike a judgment-debtor, is a party to the 
suit or execution proceedings only for the limited 
purpose of appeal in view of 8. 146 of the Oode t 
AIR 1928 All 527, Di$ting,\ AIR 1919 PC 50; 
AIR 1920 Mad 75 ; 58 Cal 754 and 4 I R ms 
Sind 205, ReU on. [P 659 0 2 ; P 660 0 

Bam Chand Manchanda — 

for Appellant. 

Partap Singh — for Respondeat 

(PlaintiffX 

Abdul Rashid, J. — Dewan Ohand,. 
defendant 1, obtained a decree against 
Arjan Singh, defendant 2, and Mohar 
Singh, defendant 3, for Es, 500 on 18tk 
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January 1932, In execution of this decree 
Arjan Singh was arrested. Pindi Daas 
stood surety for the appearance of Arjan 
Singh. Arjan Singh did not appear in 
Court on one of the dates fixed for hearing 
in the execution proceedings, and the 
surety bond given by Pindi Dass was 
sought to be enforced against him by 
means of his arrest. Pindi Dass was 
arrested and committed to civil prison on 
5th August 1932. While Pindi Dass was 
in jail, Arjan Singh and Mohar Singh 
entered into a compromise with the 
decree-holder whereby the decree was 
adjusted. This compromise took place on 
30th August 1932. On that date Arjan 
Singh paid Bs. 55 in cash to the decree, 
holder and agreed to pay a sum of Rupees 
200 in a month’s time. Mohar Singh 
undertook the responsibility for the pay¬ 
ment of Rs, 255 within a month. This 
settlement, however, was not certified in 
the execution Court under the provisions 
of 0. 21, R. 2, Civil P. C. Between 1932 
and 1934, execution was taken out twice 
by the decree-holder against Arjan Singh 
and Mohar Singh. He however did not 
succeed in realizing any amount from 
them, 

At the end of 1934 the decree-holder 
sought to execute the decree against Pindi 
Dass, surety, and got his land attached. 
Thereupon Pindi Dass brought the suit 
which has given rise to the present 
appeal for a declaration that the decree 
could not be executed against him, as the 
settlement arrived at on 30th August 1932 
bad resulted in his complete discharge. 
The trial Court held that it had not been 
established that any settlement was 
arrived at between the decree-holder and 
the judgment-debtors. The Court was 
however of opinion that the surety was 
entitled to bring a regular suit to obtain 
the declaration asked for. On these find- 
ings the suit brought by Pindi Dass was 
dismissed. Against this decision Pindi 
Dass preferred an appeal in the Court of 
the Additional District Judge. The learned 
Additional District Judge held that a 
settlement had been arrived at on 30th 
August 1932 between the decree-holder 
and the judgment-debtors, and that in 
pursuance of that settlement a sum of 
Bs. 400 had been obtained by the decree- 
holder from Bhagat Singh, brother-in-law 
of Arjan Singh. The learned Additional 
District Judge further held that the surety 
could be treated as a party to the execu- 
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tion proceedings only for the limited pur. 
pose of appeal and that the present suit 
by the surety was therefore maintainable. 
On these findings Pindi Dass was granted 
the declaration prayed for. 

The deoree.holder preferred an appeal 
to this Court against the decision of the 
learned Additional District Judge which 
came up for hearing before a learned 
single Judge of this Court in the first 
instance. The learned Judge has referred 
the case to a Division Bench for disposal. 
The principal argument addressed by the 
learned counsel for the appellant ^as that 
by virtue of the combined operation of 
Ss. 145 and 47, Civil P. C., the surety 
became a party to the execution proceed¬ 
ings for all purposes, and that he could not 
maintain a separate suit for a declaration 
that the settlement arrived at between the 
decree-holder and the judgment-debtors 
had resulted in his complete discharge. It 
was urged that his only remedy was to 
file an appeal against the order of the 
Court refusing to recognize the adjust¬ 
ment, and that his failure to file an appeal 
against that order had made the order of 
the executing Court conclusive against 
him, and that such an order could not be 
challenged by means of a separate suit. It 
was on 23rd August 1934 that Pindi 
Dass had presented an application to the 
executing Court stating that a settlement 
had been arrived at between the decree- 
holder and the judgment-debtors on 30th 
August 1932, and that in pursuance of that 
settlement Rs, 400 had been realized by 
the decree-holder from Bhagat Singh, 
brother-in-law of Arjan Singh, judgment- 
debtor. He prayed that the Court may 
certify the adjustment and that execution 
may not be proceeded with against him. 
That application was disposed of by the 
executing Court on 3rd December 1934 
by the following order : 

Even iJ the allegations made by the judgment- 
debtor be oorreot, I cannot go into this question 
because under 0. 21, R. 2, Civil P. 0. the alleged 
adjustment was not certified vfithin time. The 
judgment-debtor can take what legal steps are 
open to him. 

It is clear from the above-mentioned 
order that the executing Court did not 
decide the question of the alleged settle¬ 
ment on the merits. The application of 
the surety was dismissed as having been 
made beyond time. The learned counsel 
for the appellant contended that a Divi¬ 
sion Bench ruling of the Allahabad High 
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Court reported in 51 All 346^ was appli- 
oable to the facts of the present ease. It 
was observed in the Allahabad ruling that: 

Section 47, Civil P. 0., does not bar the suit bo* 
cause that Ecction does not in terms apply to a 
surety, inasmuch as he is not a party to the suit. 
The eSect of 8. 145 is that for purposes of appeal 
only he is deemed to be a party to the suit and 
not that S. 47 as a whole is applicable to him. 

These observations do not help the 
appellant. It was, however, further laid 
down that : 

When an order for execution is made against a 
surety under S. 146, his position becomes that of 
a judgment-debtor. The proceedings taken against 
him are in the nature of execution proceedings 
and it is implied that he may make any objec* 
tions which a judgment-debtor might make, though 
the mode in which they are to be made has not 
been expressly provided. If he raises objections 
to the sale and the objections are dismissed and 
the sale confirmed, he is bound by the orders 
passed against him and is not entitled to re*agitate 
the same question by means of a separate suit. 
Such a suit is barred by the principle of res judi* 
cata and also by 0. 21, K. 92 (3). 

Id my opinion the Allahabad ruling is 
clearly distinguishable. In that case the 
surety did not deny his liability to pay the 
money. Some immoveable property be¬ 
longing to the surety had been sold and 
he preferred objections against the con¬ 
firmation of the sale under 0. 21, R. 90, 
Civil P. C. These objections were dis¬ 
missed on the merits under 0. 21, R. 92. 
It was therefore not open to the surety 
under the provisions of 0. 21, R. 92 (3) to 
institute a suit to set aside the order made 
under that Rule. As observed already, in 
the present case, the application made by 
the surety in August 1934 was not deci¬ 
ded on the merits nor is there any ques- 
tion in the present case of a suit being 
barred under 0, 21, R. 92 (3), Civil P. C. 
It has been held in a large number of 
cases that S. 145, Civil P. G., makes the 
surety a party to the proceedings only for 
the purposes of appeal and that he does 
not become a party to the execution pro¬ 
ceedings for all purposes. Reference may 
be made in this connexion to 42 All 168,^ 
43 Mad 325^ and 38 Cal 754.* It was 

1. Ham Kishun v. Lalta Siugb, AIR 1928 All 

627=112 I C 534=61 All 346 = 26 A L J 
1160. 

2. Baj Haghubar Singh v. Jai Indra Bahadur 

Singh, AIR 1919 P 0 66=66 I 0 560=46 
I A 228=42 All 168 = 22 0 0 212 (P 0). 

3. Ramanaihan Pillai v. Doraiswami Ayyangar, 
A I R 1920 Mad 75=56 I 0 863=43 Mad 326 
=38 M L J 66. 

4. Sriuivasa Prasad Singh v. Kesheo Prasad 

Singh, (1911) 38 Cal 764=9 I C 362=13 
0 L J 366=16 OWN 475. 
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held in A I R 1926 Sind 105^ that B. 146 
in express terms provides that a surety 
shall be deemed to be a party to the suit 
within the meaning of S. 47 only for the 
purposes of appeal, and excludes by impli¬ 
cation the inference that he is a party to 
the suit in proceedings before the original 
Court. It was also held that when the 
Court is moved to proceed against the 
surety under B. 145, Civil P. 0., it does 
not purport to execute the decree itself in 
the real sense of that expression, but to 
enforce the bond in the manner provided 
for execution of decrees, and is not there, 
fore the Court executing the decree with¬ 
in the express meaning of those words as 
used in 0. 21, R, 2 (3), Civil P. 0. 

A suit by the judgment-debtor for a 
declaration that a decree obtained by the 
defendant against him had been satisfied, 
and consequently should not be executed, 
stands on an entirely different footing, and 
might be barred under S. 47, Civil P. 0.| 
The judgment-debtor is a party to the exe- 
cution proceedings for all purposes, where- 
as the surety is a party to the execution 
proceedings for the purposes of appeal 
only by virtue of the provisions of S. 145, 
Civil P. C. The rulings which deal with 
declaratory suits instituted by the judg- 
ment.debtors are therefore inapplicable 
to the facts of the present ease. It was 
for the decree-holder to satisfy the Court 
that the present suit was barred by the 
provisions of any law, In my opinion he 
has utterly failed to establish that this is 
so. I would therefore confirm the deoi. 
sion of the learned Additional District 
Judge and dismiss this appeal with costa. 

Tek Gband, J.—I agree. 

k.B./a.L, Appeal dismissed, 

6. Noor Mahomed v. Dhaniram, AIR 1926 
Sind 105=96 I 0 234=20 S L R 862. 
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Skemp, j. 

Bachint Singh and another — Defen. 
dants — Appellants. 

V. 

Ganpat Eai and others^ Plaintiffs and 
anothevt Defendant — Respondenta. 

Second Appeal No. 1112 of 1936, Decided 
on 4th February 1937, from decree of 
Senior Sub-Judge, Hoshiarpnr, D/. 12th 
May 1936. 
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Baohint Singh v. Ganpat Rai (Skemp, J.) 


(a) Limitation Act(1908 as amended by Act 
1 of 1929), Art. 134‘B — Mahant of Thakar* 
dwara mortgaging debutter property — New 
Mahant appointed after removal of previous 
Mahant — Suit for possession by subsequent 
Mahant brought within 12 years from date 
of removal of previous Mahant — Suit is 
within time under Art. 134*B. 

A Mahant of Thakardwara mortgaged the 
debntter property. The Mahant was removed 
from his ofdoe and a new Mahant was appointed 
in his place. The successor brought a suit for pos* 
session of the mortgaged property within 12 years 
from the date when the previous Mahant was 
removed from bis office: 

Held : that the suit was within time under 
Art. 134*B, Limitation Aot : A J R 2933 P C 75, 
ReU on, [P 661 0 2] 

(b) Civil P. C. (1908), S. 92 - Applicability 
— Successor Mabant bringing suit for posses* 
sion of debutter property mortgaged by pre* 
vious Mahant—S. 92(1) (h) is not applicable— 
Sanction under S. 92 is not necessary for 
such suit. 

A Mahant who was newly appointed after the 
removal of the previous Mahant brought a suit 
for possession of the debutter property which was 
mortgaged by his predecessor. It was contended 
that the suit was inoompetent as no sanction of 
the Oolleotor was obtained under S. 92, Oivil P.O.: 

Held : that 8. 92(1) (h) did not apply to such a 
oase as 01. (h) was applicable to suits relating to 
headings specified in 01s. (a) to (g) of the section 
only and sanction under 8. 92 was not therefore 
necessary for such suit : AIR 1926 P C 16, 
Rel on. [P 662 0 1] 

(c) Hindu Law — Religioui endowment— 
Alienation—Powers of Mahant—Mahant can 
alienate debutter property only in cases of 
unavoidable necessity — Mabant executing 
mortgage of debutter property to pay off 
earlier mortgages for which no necessity 
proved—Mortgage is void. 

The power of a Mahant to alienate debutter 
property is, like the power of the manager for an 
infant heir, limited to oases of unavoidable 
necessity. [p 662 C 1] 

Where therefore a Mabant executes a mortgage 
of debutter property to pay ofi previous mortgages, 
and no necessity is proved for such mortgages, the 
mortgage is void : 36 Cal 1003 (P C), Rel. on. 

[P 662 0 1} 

Dr. Nand Lai —for Appellants. 

Skamsher Bahadur for M. L, Puri— 

for Respondents (Plaintiffs). 

Judgment. — This second appeal has 
arisen from a suit whereby the plaintiffs, 
the committee of management of a thakar- 
dwara, were granted possession of pro¬ 
perty originally belonging to the thakar- 
dwara which had been alienated by the 
late Mahant Raghu Nath. Mahant Baghu 
Nath was removed on 12th August 1928 
in execution of the decree whereby his 
removal was ordered and a Court com- 
mittee was appointed for the management 
of the institution. The Court authorized 


that committee to appoint a new Mahant 
to carry out the duties of a Mahant and 
manage the property under the supervi¬ 
sion of the committee. The present 
plaintiffs are the successors of that com¬ 
mittee. The defendant, a mortgagee for a 
large sum, took many pleas, all of which 
were found against him by both the trial 
and the appellate Judges. He has come 
here through Dr. Nand Lai in seoond 
appeal. Dr. Nand Lai has argued: (1) that 
the suit is not within time; (2) that the 
suit required the sanction of the Collector 
under S. 92, Civil P. C; and (3) that the 
alienations were for necessity. The mort¬ 
gage in question was effected in 1921 and 
the greater part of the consideration was 
two previous mortgages effected in 1914 
and 1920. The consideration for the 
mortgage of 1914 was in its turn the pre¬ 
vious mortgages detailed in the judgments 
of the lower Courts. Prima facie 
Art. 134. B, Limitation Act, added by the 
Amending Aot of 1929, would apply to 
the present litigation. As far as it is 
relevant it runs : 

Suit by a manager of a Hindu .... religious 
or charitable endowment to recover possession of 
immoveable property comprised in the endow¬ 
ment which has been transferred by a previous 
manager for a valuable consideration. 

The time is twelve years from the death, 
resignation or removal of the transferor. 
If this Article applies, then the suit is 
within time. The appellate Court relied 
on Art. 144 and on a judgment of their 
Lordships of the Privy Council reported 
in 12 Pat 251.^ Lord Russell of Killowen 
who delivered their Lordships' judgment 
said: 

A Mahant has power (apart from any question 
of necessity) to create an interest in property 
appertaining to the math which will continue 
.... during his tennre of office of Mahant of the 
math, with the result that adverse possession of 
the particular property will only commence when 
the Mahant who had disposed of it ceases to be 
Mabant by death or otherwise. 

Their Lordships applied this principle 
equally to a permanent lease and to an 
absolute grant of the property, and I see 
no reason why the same principle should 
not extend to a mortgage. This judgment 
was delivered in a suit instituted in 1924 
before the Limitation Act was amended. 
The result is the same whether that prin. 
oiple is applied or the Article of the 

1. Ram Oharan Das v. Naurangi Lai, AIR 1933 
P 0 75=142 I 0 214=12 Pat 251=601A 
124 (P C). 
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Amending Aofe. The suit is within time. 
As to S. 92, Civil P. C., the Senior Subor¬ 
dinate Judge held that it did not apply 
because the suit was not for one of the 
objects specified in the section. Dr. Nand 
Lai relies on sub-s. (l), 01. (h). His own 
learned edition of the Civil Procedure 
Code states that the section does not 
apply to suits to enforce private rights 
including a suit against the alienee for a 
declaration of the invalidity of the aliena¬ 
tion made by the manager of trust pro¬ 
perty. The same principle would apply to 
a suit for possession. In 55 Cal 519^ 
their Lordships of the Privy Council 
pointed out that : 

Upon general principles of construction, the words 
as to further and other relief in head (h) are used 
in connection with the specified heads and that 
the contrary construction would cut down sub¬ 
stantive rights which existed before the enact¬ 
ment of 1908 and a Code regulating procedure 
should not be construed as having that effect in 
the absence of express words. 

There are numerous oases in which 
Mahante have sued without sanction under 
S. 92 to recover property alienated by 
their predecessors, and here obviously the 
managing committee is in the position of 
a Mahant. In my opinion this argument 
is also unfounded. Finally Dr. Nand Lai 
urged that the alienation was for neces¬ 
sity in so far as it was an act of good 
management to pay oflf previous mortgages. 
It must be remembered that we are not 
here considering a case of a male proprie¬ 
tor but of a Mahant dealing with property 
attached to a religious institution. 36 Cal 
1003^ says: 

It is well settled law that the power of the 
Mahant to alienate debutter property is like the 
power of the Manager for an infant heir limited 
to cases of unavoidable necessity. 

It was therefore for the alienee to 
prove necessity strictly, and the Senior 
Subordinate Judge who has gone through 
the evidence in detail has found that there 
is no evidence as to the necessity for any 
'of these mortgages. The result is that 
this appeal must be dismissed with costs. 


aSicipi^TY (SkeSp, J.)- 


1987 


k.b./a.d. 


Appeal dismissed. 


2. Abdur Rahim v. Abu Mahomed Barkat All 
Shah, AIR 1928 P C 16=108 I 0 361=55 
Cal 519=55 I A 96 (P C). 

3. Abhiram Goswami Mohant v. Shyama Oharan 
Nandi, (1909) 36 Cal 1003=4 I C 449=36 I A 
148 (P C). 
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I 

Municipal Committee^ A<inritsar — 

Defendant— ojlpoBite Party. 

Civil Bevn. Petn. No. 698 o^936 Daoi 

ded on 2l3t January fgsjjirom dearee of 
Addl. Judge, Small Cause Ootttt 
D/. 15th July 1936. 

Punjab Municipal Act (3 of 19111 Q 07 
Plaintiff applying for water supply and acree- 
ing that he will not allow any person exceot 
members of his family to take water from 
tap — Municipality charging plaintiff with 
water rate per family on finding that tenants 
were living in the house—Suit by plaintiff 
for refund of excess tax paid by him—Muni- 
cipalily held wai entitled to limit water 
supply to one family under S. 97 (1)—Con¬ 
tract by plaintiff held was not contrary to 
statute and plaintiff was bound by it—Muni¬ 
cipality held entitled to charge water rate 
per family. 

The plaintiff applied for a connexion for water- 
supply to his house and specifically agreed in his 
application that he would not allow any person 
except the members of bis family to draw water 
from his tap. Accordingly water connexion was 
supplied to the plaintiff. Subsequently the Muni¬ 
cipal Committee found that there were three 
tenants living in the house and, therefore, 
charged the plaintiff with water for each family. 

, ■ water supply to the 

plaintiff, The plaintiff therefore brought a suit 
for damages for cutting off water supply unreason¬ 
ably and for refund of excess water-tax paid by 
him under protest: 

Held : that the supply of water could be limi¬ 
ted by the Municipality under 8. 97 (1), Punjab 
Municipal Act, by limiting its use to one family 
in one house. [P 663 C 2] 

Held further ; that as the plaintiff had ex¬ 
pressly agreed not to allow other persons than hia 
family to take water from bis tap, be was bound 
by the contract which was not in any way con¬ 
trary to the terms of the statute and the Muni¬ 
cipality was therefore entitled to charge water- 
rate per family : A I R 1923 Sind 1, Rel. on. 

CP 663 C 1 . a] 

Iqbal Singh — for Petitioner. 

Shamair Chand and Sham Das — 

for Opposite Party. 

Order.—This is a petition for revision 
of a judgment of the Additional Judge, 
Small Cause Court, Amritsar. The plain, 
tiff, Sardar Harbans Singh Kalsi, sued the 
Municipal Committee of Amritsar for 
Bs. Ill, Bs. 60 damages for outting off 
his water supply unreasonably and Bs. 51 
for refund of excess water charges paid 
under protest. The facts are that the 
plaintiff’s father Sardar Kesar Singh Kalsi 
has a large house in Amritsar which was 
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formerly supplied by three different water 
oonnexions with separate numbers for 
“domestic purposes”. These were closed 
and a ferrule or small pipe connecting 
with the main opened in their place at 
the request of Sardar Harbans Singh Kalsi. 
Subsequently it was discovered by the 
Committee that not only was the family 
of Sardar Harbans Singh living in the 
■house but there were sub-tenants ; accord¬ 
ing to the finding of the Subordinate 
Judge there were three different tenants. 
The Committee pleaded that as there were 
three different tenants, they were entitled 
to charge water rate separately for each 
family. 

The point of dispute between the parties 
is whether this contention is well founded. 
If the Committee’s plea is well founded, 
then they were justified in cutting off the 
water and charging the additional water 
rate the amount of which is not in dis- 
pute. If it is not justified then there is 
force in the plaintiff’s suit. The Subor¬ 
dinate Judge found that the Committee 
were justified in charging separately per 
family and dismissed the suit. The plain¬ 
tiff has come to the High Court in revision 
through Sardar Iqbal Singh, who claims 
that the charge is not in accordance with 
the Punjab Municipal Act or the bye-laws 
framed thereunder. The Committee rely 
on a printed form of application filled up 
and signed by Sardar Harbans Singh 
when he requested to have water laid on 
to his premises. The application contains 
a number of clauses ; the material clause 
for our purpose runs : 

I also agree to use water only for domestic pur¬ 
poses .and will only take water in One 

house from one oonnezion and will not have tap 
or taps outside of the house or shop whioh would 
be open to the public, and will also not allow 
any person, ezcept the members of my own family, 
to draw water from my tap or taps. 

Prima facie, this clause in the plaintiff’s 
application governs the matter and he is 
bound by the terms of the contract into 
whioh he entered. Sardar Iqbal Singh, 
however, urges that the clause that the 
applicant will not allow any person except 
the members of his own family to draw 
water from his tap or taps is not in accor¬ 
dance with the Municipal Act. S. 97, 
Municipal Act, runs : 

(1) The Committee may, on application by the 
owner of any building, arrange for supplying 
water from the nearest main to the same for 
domestio purposes in suoh quantities as it deems 
eeas enable, and may at any time limit the 


amount of water to be so supplied whenever it 
considers it neoessary. 

(2) No additional charge shall be payable in 
respect of suoh supply, in any municipality in 
whioh a water-taz is levied, but for water sup¬ 
plied in 0ZO638 of the quantity to whioh such sup¬ 
ply is under sub-s. (1) limited, and in other 
municipalities for all water supplied under this 
section payment shall be made at such rate as 
may be fixed by the committee with the approval 
of the Local Government. 

Sardar Iqbal Singh argues that under 
the second part of sub-s. (2) payment can 
only be made at rates fixed by the Com¬ 
mittee with the approval of the Local 
Government, and he relies on a notification 
not placed on the record in the lower 
Court bub which I have accepted as it is 
a public notification whioh simply states 
that the Amritsar Municipality will charge 
for 1/4 inch ferrule Be. 1 per mensem. 
The connexion to the plaintiff’s house was 
by 1/4 inch ferrule. Neither the notifica¬ 
tion nor the Amritsar bye-laws say any¬ 
thing about separate charges per family. 
Mr. Shamair Ohand for the Committee 
relies on sub-s. 1 which makes it volun¬ 
tary for the Committee to supply water 

for domestic purposes to any promises 
in suoh quantities as it deems reasonable, and 
may at any time limit the amount of water to ba 
so supplied whenever it considers it necessary, 

He urges that one way of limiting the 
water to be supplied is by limiting it to 
one family in one bouse. With this argu- 
ment I agree. The plaintiff applied for 
the connexion and signed the terms with 
his eyes open, and I cannot see anything 
in the contract whioh is contrary to the 
terms of the statute. In A I R 1923 Sind 
l\ a Division Bench of the Judicial Com¬ 
missioners’ Court under the corresponding 
section of the Bombay District Municipal 
Act held that : 

A Munioipalifey will supply water to private 
persons on oertain terms and this olearly makes 
an offer to suoh private persons to supply them 
with water on the terms laid down, 

I dismiss this petition for revision with 
costs. 

k.B./a.L. Petition dismissed. 


1. Committee of Management of Hyderabad v, 
Ramohand Lownkiram, AIR 1923 Sind 1= 
87 I G 258=16 S L R 98. 
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Addison and Din Mohammad, JJ. 

Jamadar Sultaii Plaintiff — 

Appellant. 

V. 

Ehnshia and another — Defendants 

Bespondents. 

R. S. Appeal No. 932 of 1936, Decided 
on 20th January 1937, from order of Dis¬ 
trict Judge, Gujrat, D/. 12th May 1936. 

Punjab Tenancy Act (16 of 1887), S. 60 — 
Mortgage by occupancy tenant declared void 
in suit by landlord under S, 60—Such mort* 
gage is also void between mortgagor and 
mortgagee—Subsequent acknowledgment of 
mortgagee’s right by mortgagor does not 
validate such mortgage. 

A traneaction which is void cannot become 
valid even if the parties thereto act on it, and a 
Oourt of law will^not render help to the parties to 
such transaction \ A I B 1930 All 1 {F B), Bel. 
on. [P 664 0 2] 

Where therefore an occupancy tenant under 
8. 6, Punjab Tenancy Act, mortgages his occup¬ 
ancy holding, and in a suit by the landlord under 
8. 60 of the Act the mortgage is declared void, the 
mortgage is void not only between the landlord 
.and the mortgagee but also between the mort¬ 
gagor and the mortgagee. And even if the mort¬ 
gagor acknowledges the rights of the mortgagee 
subsequent to such avoidance of the mortgage, the 
mortgage cannot become valid : 17 P B 1892 
(F B) and A I R 2927 Lah 871, Bel. on. 

[P 664 C 2] 

Amar Naih Chopra — for Appellant. 

Manzur Qadir — for Bespondents. 

Din Mohammad, J.—The facts of the 
case giving rise to this appeal are these: 
On 21st March 1922 one Fakira, an 
occupancy tenant under S. 6, Punjab Ten¬ 
ancy Act, mortgaged his holding to one 
Sultan for Be. 1,600 and in pursuance of 
this transaction Sultan stepped into pos- 
session of the holding in question. He 
was however entered merely as a non. 
occupancy tenant under his transferor. 
Some time later Fakira died and was suc¬ 
ceeded by his co-tenant Khushia. On 
22nd April 1927, Mt. Hayat Begam, who 
was the owner of the land, brought a suit 
under S. 60, Tenancy Act, to avoid the 
mortgage. Her claim was dismissed by 
the Assistant Collector but on appeal was 
decreed by the Collector on 23rd February 
1929. On 4th November 1929 Sultan 
instituted a declaratory suit against 
Khushia which ended in a compromise on 
14th January 1930, by which the rights 
of Sultan as mortgagee of the holding in 
suit were acknowledged by Khushia. On 
14tb December 1934 Khushia mortgaged 


the holding to one Jalal. On 9th January 
1935 Sultan instituted the present snik 
for a declaration that he was a mortgagee 
with possession of the holding in suit and. 
that the mortgage executed by Khushia iu' 
favour of Jalal should not affect his rights.. 
The Subordinate Judge dismissed the suit 
on the ground that Khushia's admission 
did not improve the position of Sultan and 
that it could not validate the transaotion 
which had been invalidated by a com* 
petent Court. On appeal the District Judge- 
affirmed the decision of the Court below. 
Hence this second appeal. After a full 
consideration of the facts of the case and 
the law applicable thereto, we have come 
to the conclusion that the decision of the 
Courts below must be affirmed. So far as 
this Court is concerned, the trend of all the 
decisions since 1892 has been to declare 
that an unauthorized transfer by an ocou- 
panoy tenant in favour of a stranger, if 
challenged by the landlord is void not only 
qua the landlord and the transferee but 
even qua the transferor and the trans- 
feree: see among others 17 P E 1892' 
and A I R 1927 Lah 871.=* There is fur. 
ther abundant authority on the point that 
a transaotion which is void cannot become 
valid even if the parties act on it. It is! 
further clear that Courts of law cannot 
render any help to the parties to snob 
transactions and the law on the subject 
has been correctly summarised in A 1 B 
1930 All 1.® As observed by the learned 
Judges of the Full Bench; 

II a void contract has been oanied out and 
oonsidoratioD has passed, the promisor may not in 
equity be allowed to go back upon it witbont 
restoring the benefit wbioh be has received. But 
if the promisee comes to Court to enloioe, it ha 
would receive no help from a Court of law. 

Counsel for the appellant mainly relied 
on the collusive decree obtained in 1930 
and contended that Khushia at least was 
bound by the admission. We have already 
observed that an invalid act oa^not be 
validated by the aot of the parties and we 
cannot see how Khusbia’s admission, made 
within a few months of the decree of the 
Collector, could help the appellant. It is 
clear that on the day when the admission 
was made the landlord's right to eject the 

1. Kbuda Bak&h v. Fazil Din, (1892) 17 PB 
1892 (P B). 

2. Bbam Singh v. Hsrdit Singh, A I B 1927 lAh 
871=100 1 0 916. 

3. Dip Narain Singh v. Nageshat Prasad, A I B 
1930 All 1=122 I C 872=62 All 838=1930 
A L J 45 (F B). 
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appellant had not expired. The appellant 
has been found to be in possession of the 
land and we are not at present concerned 
with what his equities would be in case a 
suit for his ejectment is instituted by 
Khushia or the subsequent transferee or 
the landlords, but we are satisfied that he 
cannot succeed in obtaining the declaration 
that he prays for. We accordingly dis¬ 
miss the appeal but order the parties to 
bear their own costs throughout. 

K.B./a.L. Appeal dismissed. 
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Tek Chand and Abdul Rashid, JJ. 

Karam Chand Defend ant™ Appellant. 

V. 

Earn Singh, Plaintiff and others — 

Defendants — Respondents. 

First Appeal No. 424 of 1936, Decided 
on 3rd June 1937, from decree of Sub. 
Judge. First Class, Amritsar, D/.24th 
August 1936. 

^ Mortgage~Priority—Subrogation—Seve* 
ral mortgages on tame property-Purchaser 

of property paying off earlier mortgage may 
keep mortgage alive for his benefit and thus 
claim priority over subsequent mortgagee 
whom he has not covenanted to pay — In 
absence of express or implied provision, 
intention of purchaser paying off earlier 
mortgage to keep it alive for his benefit is 
to be presumed—It is immaterial whether 
purchaser or bis vendor actually paid money 
to prior mortgagee. 

Where there are several mortgages on a pro¬ 
perty, the purchaser of the property, subject to 
the mortgage may, if he pays off an earlier 
charge, treat himself as buying it and in the same 
position as the mortgagee whose mortgage he has 
paid or to put it in another way, he may keep the 
incumbrance alive for his benefit and thus come 
in before a later mortgagee, This rule would not 
apply for the purchaser of the property who has 
covenanted to pay the later mortgage debt. As 
there is no statute law in force in the Punjab 
governing cases where a person other than a 
mere volunteer pays a debt due by another, the 
relative rights of the parties concerned are regu* 
lated by equity, justice and good conscience. Whe¬ 
ther the intention of the patty paying off the charge 
was to extinguish it, or to keep it alive, is to be 
judged by the ordinary rule that a man having a 
right to act in either of two ways shall be as¬ 
sumed to have acted according to his interest. 
Therefore, in the absence of any express or implied 
provision in the deed, it must be presumed that 
the vendee, by . paying off the prior mortgagee, 
intended to keep it alive for his benefit and use 
it as a shield in the event of any attack on his 
title by a subsequent incumbrancer whom he had 
not undertaken to discharge. In cases of this 
kind the transaction must be examined as a 
whole, and it is immaterial as to whose hand 
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fioluilly paid the money over : A 1 R 1924 P C 
36 10 Cal 1035 ; and AIR 1933 Lah 416, 
Pel. on. ; Case law discussed. [P 666 0 2 ; 

P 667 0 1, 2] 

Anant Earn Ehosla and Mohamviad 
Din Jan — for Appellant. 

Dev Eai Sawhney, Nihal Singh (for 
Plaintiff) and Shahhir Ahmad (for 
Defendant 4) — for Respondents. 

Tek Chand, J. The shop in dispute 
belonged originally to Sobha Singh, de- 
fendant 1. On 30th October 1916, Sobha 
Singh mortgaged this shop and a house 
with ^ which we are not concerned in 
this litigation, to Pandit Ram Ditta and 
his son Pandit Karam Chand (defend¬ 
ant 4) for Rs. 6,000. The mortgage was 
with possession and it was agreed that 
the mortgage money would carry interest 
at 7 as. percent, per mensem and that the 
rent actually realized would be credited 
towards the interest. On Ist March 1927 
Sobha Singh and his son Sundar Singh, 
defendant 2, mortgaged the same shop 
and some other property to Karam Chand, 
son of Sant Ram (defendant 3) for 
Es. 13,000. Out of the consideration for 
this mortgage, Rs. 4.000 was'paid to the 
mortgagors and the remaining Es. 9,000 
was left in deposit with the puisne mort¬ 
gagee (defendant 3), for payment to the 
prior mortgagee (defendant 4) whom he 
was to redeem. It is common ground 
between the parties that defendant 3 did 
not pay anything out of this sum of 
Es. 9,000 to defendant 4 nor did he 

take any steps to redeem the earlier 
mortgage. 

In 1928 the prior mortgagee, defend¬ 
ant 4, Pandit Karam Chand, son of Ram 
Ditta (Ram Ditta having died in the 
meantime) brought a suit against the 
mortgagor, Sobha Singh, for recovery of 
the amount due to him on foot of his 
mortgage by sale of the mortgaged pro. 
parties. In that suit the puisne mort¬ 
gagee (defendant 3) was not impleaded as 
a party. On Slst May 1929, a prelimi. 
nary decree was passed under 0. 34, E. 4, 
Civil P. C., declaring that the amount due 
to the then plaintiff, Pandit Karam Chand, 
(present defendant 4) was Rs. 6.953-8.0,’ 
and fixing a date for payment. The mort¬ 
gagor having failed to pay within the 
time fixed, a final decree was passed and 
the shop and the house ordered to be sold 
by public auction. In the auction, the 
shop fetched Es. 2,200 only and the house 
Rs. 6,000. Before the confirmation of the 
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sale, however, the judgmenfc.debtor Sobha 
Singh obtained the permission of the 
executing Court to sell the property pri¬ 
vately and he sold the shop alone to 
Earn Singh, plaintiff, for Rs. 10,000. On 
18th February 1932, he executed a sale 
deed in favour of the plaintiff, in which 
it was stated that out of the sale price 
Es. 9,310 had been loft with the vendee 
(plaintiff) from which the vendor would 
get paid by the vendee “ as much amount 
as is due under the decree*' to the decree- 
holder Pandit Karam Chand, son of Earn 
Ditta (defendant 4), before the Senior 
Subordinate Judge, Amritsar, .and "will 
thus get the shop released from attach¬ 
ment , and that the remaining amount 
would be paid to the vendor. In the deed 
no mention whatever was made of the 
second mortgage in favour of defendant 3. 
On the other hand, it was expressly 
stated that the shop sold was " free from 
all liabilities except the charge of Pandit 
Karam Chand, son of Bam Ditta (i. e., 
defendant 4), which shall be paid out of 
the sale money,” The deed was regis¬ 
tered on 19th February 1932, and on the 
same day the judgment-debtor (defend¬ 
ant l), the decree-holder (defendant 4) and 
the vendee (plaintiff) appeared before the 
executing Court, and the sum of Rs. 7,400 
was paid by the vendee to the decree- 
holder who executed a receipt in his 
favour and also handed over the mort¬ 
gage deed to him. 

Some time after the sale, the puisne 
mortgagee, Karam Chand, son of Sant Ram 
(defendant 3), brought a suit against the 
mortgagors Sobha Singh and his son 
Sundar Singh (defendants 1 and 2), for 
recovery of the amount due to him on 
foot of the second mortgage dated 1st 
March 1927. In that suit he did not 
implead as parties either the first mort¬ 
gagee, Pandit Karam Chand, son of Ram 
Ditta (defendant 4), or Ram Singh (plain¬ 
tiff) who, as stated above, had purchased 
the shop in dispute. In due course the 
suit was decreed, and in execution of that 
decree the mortgaged properties, including 
the shop in dispute, were ordered to be 
sold. Thereupon, Ram Singh (plaintiff) 
instituted the present suit for a declara¬ 
tion that he was the owner of the shop in 
question, and that it was not liable to be 
sold in execution of the decree obtained 
by defendant 3 against defendants 1 and 
2. In the alternative he asked for a de. 
olaration that, by paying off the prior 
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mortgagee (defendant 4), he had been 
subrogated to that mortgagee’s rights and 
therefore the shop could not be sold in 
execution of the decree of defendant 3 
against defendants 1 and 2 without reser. 
vation of the plaintiff’s charge which 
amounted to Bs. 8,300. 

The suit was resisted by the puisne 
mortgagee (defendant 3) who denied the 
plaintiff’s right to claim a prior charge on 
the shop, and also disputed the correct- 
ness of the amount claimed. The learned 
Subordinate Judge has granted the plain¬ 
tiff a decree declaring that the shop 
could not be sold in execution of the decree 
of defendant 3 without reservation of 
the plaintiff’s charge for Es. 7,400, carry¬ 
ing future interest at 7 as. per cent, per 
mensem. From this decree the puisne 
mortgagee (defendant 3) has appealed, 
praying for a total dismissal of the suit ; 
while the plaintiff has filed cross-objeo. 
tions in which he urges that the decree 
obtained by defendant 3 against defend, 
ants 1 and 2 is a nullity and that in exe. 
cution of that decree the shop in dispute 
cannot be sold at all. 

The only point argued on behalf of the 
appellant is that, even though defendant 4 
held a prior mortgage on the shop in ques¬ 
tion for Es, 7,400 and that that mortgage 
was redeemed after the sale of the shop 
by the mortgagor to the plaintiff with the 
money paid by the latter to the prior 
mortgagee out of the purchase price, the 
plaintiff could not claim priority for that 
amount over the puisne mortgagee. Both 
counsel have cited a large number of rul¬ 
ings, but I think it unnecessary to discuss 
them in detail, as the principles governing 
oases of this kind are well-settled and the 
decision in each case proceeded on its own 
peculiar facts. It will be sufficient to 
refer to the latest pronouncement of their 
Lordships of the Privy Council in 47 Mad 
190^ where Lord Phillimore observed (at 

pp. 194-95): 

It is now settled law that where in India there! 
are several mortgages on a property, the owner of 
the property, subject to the mortgage may, if he 
pays oS an earlier charge, treat himself as baying 
it and stand in the same position as his vendor; 
or to put it in another way, he may keep the 
inonmbranoe alive for his benefit and thus oome 
in before a later mortgagee. This rale would not 
apply if the owner of the property had covenanted 
to pay the later mortgage debt. 

1. Malireddi Ayyareddl v. Adusomilll Qopala* 
krishnayya. AIR X934 P 0 36=7910 693= 
47 Mad 190=511 A 140 (P 0). 
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In the case before us, there is no such 
covenant by the vendee (plaintiff) to pay 
the later mortgage debt of defendant 3. 
Indeed, as already stated, the sale deed 
made no mention of the mortgage in 
favour of defendant 3; on the other hand, 
it expressly stated that the only mortgage 
on the property sold was that of defen. 
dant 4, and except for that mortgage, it 
was "free from all incumbrances." The 
case therefore is governed by the general 
rule enunciated by their Lordships in the 
ruling cited and not by the exception men. 
jtioned therein. There is no statute law in 
'force in the Punjab governing oases where 
a person, other than a mere volunteer, 
pays a debt doe by another and therefore 
the relative rights of the parties concerned 
are regulated by equity, justice and good 
conscience. And it has been laid down by 
their Lordships of the Privy Council in an 
earlier case, 10 Cal 1035^ (atp. 1046), that 
in such cages 

the ^ obvious question to ask in the interests of 
justioe, equity and good oonscienoe is what was 
the intention of the party paying off the charge ? 
He had a right to extinguish it and a right to 
keep it alive. What was his intention ? If there 
was no express evidence of it, what intention 
should be ascribed to him ? The ordinary rule is 
that a man, having a right to act in either of two 
Ways shall be assumed to have aoted according to 
his interest. 

The learned counsel for the appellant 
conceded that the general rule is as stated 
above, and that, in the absence of any 
express or implied provision in the deed, 
lit must be presumed that the vendee, by 
paying off the prior mortgagee, intended to 
keep^ it alive for his benefit, and use it as 
a shield in the event of any attack on his 
title by a subsequent incumbrancer whom 
he had not undertaken to discharge. He 
nrged however that in this case, though 
the prior mortgagee was actually paid off 
by the plaintiff, the latter had really 
agreed in the deed to hand over the entire 
sale price to the vendor, who himself was 
to pay off the prior mortgagee. In sup¬ 
port of this argument, counsel referred to 
the following passage in the sale deed: 

T? ^ money, amounting to 

rts. 9,310, has been left in trust with the afore* 

said vendee. Out of this amount, I will get as 
much amount as is due to Pandit Karam Chand. 
mortpgee, deoree-holder, paid by the vendee to 
him before the Senior Subordinate Judge, Amrit¬ 
sar, and will get the sold shop released from 
attachment. 

2. (^kal Das Gopal Das v, Puran Mai Premsukh 

1035=11 I A 126=4 Sat 

643 (P 0), 
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Clearly, this sentence does not bear the 
construction sought to be put on it l)y the 
appellant's learned counsel. But even if it 
were so, it will not in my opinion make; 
any material difference. As observed by! 
a Division Bench of this Court in 146 I C' 
239,^ in cases of this kind the transaction 
must be examined as a whole, and that "it 
is immaterial as to whose hand actually 
paid the money over" to the prior mort¬ 
gagee. In the present case, as has already 
been stated, the vendee (plaintiff) had no 
knowledge of the puisne mortgage in 
favour of defendant 3 (appellant) and it 
was he who had actually paid the prior 
mortgagee before the executing Court and 
obtained the mortgage deed from him. 
There is therefore nothing from which an 
intention on the part of the plaintiff to 
waive the benefit of his equitable right as 
the subrogee of the rights of the prior 
mortgagee could be inferred. The cases 
cited by the appellant’s counsel, 2 C L J 
288,^ 6 0 L J 134,® 33 All 101,® 50 All 
218^ and 34 Mad 119® are clearly distin¬ 
guishable. They fall within the exception 
to the general rule enunciated by their 
Lordships of the Privy Council in the case 
cited above; 47 Mad 190.^ In each of these 
oases the vendee, with full knowledge of 
the puisne incumbrance, had undertaken 
to pay both the prior and the puisne mort¬ 
gagees out of the sale price, which had 
been kept in deposit with him but as a 
matter of fact, he had paid the prior mort¬ 
gagee only, and had sought to rely on this 
payment as a shield against the puisne 
mortgagee. This he was not allowed to 
do, it being held that 
A person who has undertaken to discharge a 
mortgage, but has defaulted, cannot set up as 
against that mortgagee a right of subrogation 
based on the discharge of another incumbrance * 

6 0 L J 134,8 at p. 139. 

In such oases the vendee having cove¬ 
nanted to pay both the mortgagees out of 
the purchase price, had taken the obliga- 
tion on himself and payment by h im of the 

3. Sita Ram v. Kartar Singh, AIR 1933 Lah 
416=146 I 0 239=34 P L R 477, 

4, Surjiram Marwati v. Barhamdeo Pershad 

(1905) 2 0 L J 288. ’ 

'■ Murs", a Vo 

(P B). 

T. Maksud Ali Khan v. Abdullah Khan. AIR 

1928 All 77—108 I 0 728=60 All 218=25 
A L J 1017. 

Thevan v. Doraiswami Pillai. 
(1911) 34 Mad 119=6 IC 781=20 M L J 380. 
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prior mortgage was in discharge of bis 
own obligation; consequently no question 
of subrogation could possibly arise as 
against the second mortgagee whom be 
himself bad undertaken to pay, but had 
not paid. To hold otherwise would be to 
allow the purchaser to get an advantage 
by non.fulhlment of his part of the con. 
tract, which he would not have obtained 
if he had carried it out. As has been 
explained above, the right to use the prior 
incumbrance as a shield is based on the 
presumed intention of the purchaser to 
keep alive that incumbrance for his own 
benefit; but this presumption is rebutted 
when the purchaser covenants to discharge 
both the prior and the puisne mortgages 
out of the purchase price; see Sheldon on 
Subrogation, S. 28. As stated already, no 
such covenant exists in the present case, 
and therefore the rule laid down in these 
rulings is not applicable. I hold therefore 
that the learned Judge of the Court below 
has rightly decided that in this case the 
plaintiff is entitled to priority for the sum 
of Rs. 7,400 which he, at the instance of 
defendant 1, had paid to defendant 4 on 
the decree obtained by the latter on foot 
of his prior mortgage of 30th October 
1916. The appeal fails and is dismissed 
with costs. The cross-objections were not 
pressed and are dismissed also with costs. 

Abdul Rashid, J.—I agree. 

T.M./d.S. Appeal and Cross. 

objections dismissed. 
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Bhide, J. 

Mangal Dass — Creditor — Petitioner, 

V. 

Official Receiver and another^ Insol¬ 
vent — Opposite Parties. 

Civil Eevn. Petn, No, 255 of 1937, De¬ 
cided on 18bh June 1937, from order of 
Dist. Judge, Lahore, D/. 4th January 
1937. 

Provincial Insolvency Act (1920), Ss. 53, 54 
and 5—Under S. 5, provisions of Civil P. C. 
are applicable subject to those of tbe Provin¬ 
cial Insolvency Act—Setting aside of aliena¬ 
tions under S, 53 and under S 54 is on diffe¬ 
rent grounds—Official Receiver not aware of 
grounds of bis second application under S. 54 
when his first application under S. 53 pre¬ 
sented—Application under S, 53 dismissed — 
Application under S. 54 held not barred 
under S. 11, Expl. 4, Civil P. C, 


No doubt accordiog to B. 6, PtoTlnolal luBolvenoy 
Act, the provisions of the Civil P. 0. are applicable 
Bubjeot to the provisions of the Provincial Insol¬ 
vency Act. But the Insolvency Act provides for 
setting aside alienations under 8s. 63 and 64 on 
different grounds. Hence the dismissal of an appli¬ 
cation under S. 63 does not bar the subsequent 
application under S. 64 under Civil P. C., 8.11 
Ezpl. 4 particularly when the Official Receiver is 
not proved to be aware of the grounds of his second 
application at the time when his first application 
was presented. [P 668 0 2; P 669 0 1] 

A, Tandon — for Petitioner. 

Earn Ditta Mai — for Opposite Parties. 

Order.—This is a petition for revision 
arising out of iusolvenoy prooeediugs. The 
Official Receiver made an application under 
8. 53, Provincial Insolvency Act, alleging 
that certain alienations were fictitious, That 
application failed and thereafter he pro- 
sented another application under S. 54, 
Provincial Insolvency Act, alleging that the 
same alienations amounted to a fraudulent 
preference and should be set aside on that 
ground. This application was granted. An 
appeal was preferred to the learned Dis¬ 
trict Judge, and the main oontention raised 
before him was that the second applica¬ 
tion under S. 54 was barred by the rule of 
res judicata. The learned District Judge 
repelled this contention and dismissed the 
appeal. The present petition for revision 
has been preferred from that order. 

The learned counsel for the petitioner 
contended that an application under 8. 53 
or 8. 54, Provincial Insolvency Act, is in 
the nature of a suit and the provisions of 
8.11, Expl. 4, Civil P. 0., bar the subsequent 
application under S. 54, Provincial Insol¬ 
vency Act. No authority directly in point 
was cited. According to S. 5, Provincial 
Insolvency Act, the provisions of the Civil 
Procedure Code are applicable subject to 
the provisions of the Provincial Insol. 
venoy Act. That Act provides for setting 
aside alienations under Ss. 53 and 54 on 
different grounds. Moreover, at the time 
when the first applioation under 8. 53 
was made, tbe Official Receiver may notj 
have been even aware of the grounds oni 
which the second applioation under B. 54| 
was based. The learned oounsel for the! 
petitioner was unable to point out any¬ 
thing on the record to show that the 
Official Receiver was aware of the grounds 
of his second applioation at the time when 
the first applioation was presented and 
that therefore it was incumbent on him 
to inolade those in the first applioation 
under 8. 53. I see no good reason to hold 
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that the application under S. 54, Provin. 
oial Insolvency Act, was barred under the 
provisions of S. 11, Expl, 4, Civil P. C. 
I dismiss the petition for revision with 
costs. 

r.W./b K. Petition disynissed. 
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Tek Chand, J. 


Barkat Ali and Mohd, Amin — 

for Appellant. 

Kahan Ghand — for Respondent. 

Judgment.—The parties to this litiga- 
tion are husband and wife, They are 
Qureshis of Lahore, and their relationship 
with Allah Bakhsh, whose property is in 
dispute will appear from the following 
pedigree table : 


ML Mehraj Began — Plaintiff — 

Appellant. 

V. 

Din Mohammad — Defendant — 

Respondent. 

R, S. Appeal No, 1348 of 1936, Decided 
on 17th February 1937, from decision of 
Addl. Dist. Judge, Lahore, D/. 17th Julv 
1936. 

Mahomedan Law—Will —Construction—A 
Mahomedan can bequeath a thing to one 
person and its usufruct to another—Maho¬ 
medan bequeathing house by will to his wife 
for her occupation for life so long as she 
remained chaste and then to his niece abso¬ 
lutely—Rent from certain shop also given to 
wife and upon her death to testator's bro¬ 
thers— Power of alienation or subletting 
these properties not given to her by will — 
Will held could not confer on her absolute 
estate with a gift over to niece-It conferred 
on her usufruct of house for limited period 
and ownership of same on niece. 

It is permissible under the Mahomedan law to 
make a bequest of the thing itself in favour of 
one person and of its produce or use to another. 

* u , fP 671 01] 

A Mahomedan bequeathed his immoveable pro¬ 
perty, consisting of a house and a shop, to his wife 
by a will which was consented to by the other 
heirs of the testator. It was provided by the 
will that she was to occupy the house for her 
residence for her life or so long as she remained 
of good character. As regards the shop she had 
only the power to realize the rent of the shop and 
bring it to her own use. It was also provided 
that under no oiroumstances was she to alienate 
any of these properties and that she was not given 
the power even to sublet the properties. On her 
death the shop was to become the absolute pro¬ 
perty of the brothers of the testator and the house 
was to be the property of his niece : 

^ Held: that though the word ‘malik’ was used 
m one place, yet the dominant intention of the 
testator was to give his wife the “usufruct” of 
the properties for a limited period and confer the 
ownership of the house on the niece and that of 
the shop on his two brothers. The bequest by the 
testator of these properties to his wife was not a 
transfer of the corpus with an inconsistent res¬ 
trictive condition and a gift over to the niece, but 
m reality the occupancy’ or ‘use’ of the house 
was given _ to her for a limited period and its 
corpus to his niece, and that on the death of the 

former the usufruct and the corpus both vested 

m the latter : AIR 1929 P C 149 and A / R 
1933 Bom 324, Ref. [p 670 0 2; P 671 0 1] 


miran bakhsh 
I 


Allah Bakb9h= Mohr Bakhsh Nabl Bakhsh 
Mt. Fazal Bibi. | , 

(daughter) i 

Mt. Mehraj Begam ! 

alias Mahajan married [ 

(1) Ahmad Din, 

(2) Din Mohammad. I 


Din Mohammad, 
(defendant.) 


Ahmad Din. 


Mt. Mehraj Begam was first married to 
Ahmad Dio, son of Nabi Bakhsh. On 
Ahmad Din’s death she married his 
brother Din Mohammad, who has another 
wife living, from whom he has children. 
Mt. Mehraj Begum and Din Mohammad 
appear to have fallen out with each other 
lately. The property in dispute is a house 
which originally belonged to Allah Bakhsh 
who died childless on 23rd May 1918. It 
is alleged by the plaintiff that one day 
before his death, i. e. on 22Qd May 1918, 
Allah Bakhsh executed a will (Ex. P.lj 
which was attested by eight witnesses, 
including his wife Mt Fazal Bibi, his two 
brothers Mehr Bakhsh and Nabi Bakhsh. 
and his niece Mt. Mehraj Begam, plaintiff’. 
The plaintiff^ averred that under this will 
Mt. Fazal Bibi lived in the house in dis- 
pute for her lifetime, and on her death, 
in 1925, the plaintiff became the absolute 
owner thereof. She remained in posses- 
Sion till April 1933 when her husband, the 
defendant, unlawfully dispossessed her of 
the lower storey of the house. Accordingly 
she brought this action for recovery of 
possession of this part of the house. The 
defendant Dia Mohammad denied the 

plaintiff’s claim to any part of the house 

in suit. He did not admit the execution 
of the will by Allah Bakhsh. and in the 
alternative pleaded that Allah Bakhsh 
was not of disposing mind at the time, 
and that the will was invalid under 
Mahomedan law. He also alleged that 
Allah Bakhsh, in hia lifetime had orally 
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gifted the house in dispute to him and he 
was in possession in his own right. 

The trial Judge held that the alleged 
oral gift by Allah Bakhsh to the defendant 
has not been proved, that he, while in 
possession of his senses, had executed the 
will Ex. P-l on 22nd May 1918, that 
though the will was of the entire property 
of the deceased, it had been validated by 
consent of the other heirs, Mehr Bakhsh 
and Nabi Bakhsh, given after the testa¬ 
tor s death. He accordingly granted the 
plaintiff a decree for possession of the por¬ 
tion of the house, of which she had been 
dispossessed by the defendant a short time 
before the suit. On appeal the learned 
Additional District Judge upheld the find¬ 
ing of the Subordinate Judge that the will 
had been executed by Allah Bakhsh, but 
he did not come to any definite finding as 
to whether the testator had a disposing 
mind at the time. He also found that 
though the will was in excess of the legal 
one-third and therefore invalid under 
Mahomedan law, but this defect had been 
cured by the consent of the other heirs of 
the deceased. He interpreted the will as 
bequeathing the house in dispute to Mt. 
Fazal Bibi absolutely, with a condition 
that she will have no power to alienate it, 
and after her death to Mt. Mehraj Begam. 
He held that as under the Mahomedan 
law of the Hanafi School, by which the 
parties were governed, such a condition 
and the gift over are void, the legal effect 
of the bequest was that Mt. Pazal Bibi 
took the house as absolute owner and the 
plaintiff got nothing at all. On this finding, 
he accepted the defendant’s appeal and 
dismissed Mt. Mehraj Begam’s suit leaving 
the parties to bear their own costs. 

The plaintiff has come in second appeal 
and it has been contended on her behalf 
that the will has been misinterpreted by 
the learned Additional District Judge and 
in any case the view of the Mahomedan 
law taken by him is incorrect in the light 
of the recent pronouncement of the Privy 
Council on the point in 4 Luck 305^ at 
p. 307. It has also been urged that the 
learned Judge should have held, in agree- 
ment with the Subordinate Judge, that 
the testator was of disposing mind at the 
time of the execution of the will On the 
last point, I have no doubt that the oon- 

1. Amjad Khan v. Ashraf Khan, AIR 1929 P 0 

^ ^ 405=4 Luck 305 = 56 I A 913 


tention of the appellant is correct. Aa 
already stated, both Courts have concur, 
rently found that the will was executed by 
Allah Bakhsh, and this finding has not 
been challenged before me by the respon¬ 
dent’s counsel, as indeed it could not be, 
in view of convincing evidence on the 
record. This evidence also establishes that 
the deceased, though ill at the time, was 
in possession of his senses. The will was 
executed in 1918, and of the eight attest¬ 
ing witnesses all except Basso have since 
died. Basso gave evidence at the trial 
and clearly stated that the will was 
written at the instance of Allah Baksh 
and was thumb-marked by him. The 
scribe Devi Das has also appeared as a 
witness and deposed that the testator 
was in possession of his senses at the time 
and that the will was attested by Mehr 
Bakhsh and Nabi Bakhsh, brothers of the 
deceased, and Mt, Fazal Bibi, his wife. 
The plaintiff is also one of the attesting 
witnesses and she too has sworn to the 
above facts. There is also on the record a 
group photograph, taken on the day on 
which the will was executed, and this 
shows that the deceased was able to sit 
up and was not unconscious as is alleged 
by the defendant. There is no rebuttal 
evidence worth the name produced by the 
defendant. In my opinion this evidence 
is quite sufficient to prove the due execu¬ 
tion of the will by Allah Bakhsh while he 
was of disposing mind. 

The real question in the case is one of 
construction of the will, clause (7) of which 
contains the disposition relating to the 
immoveable properties owned by the tes¬ 
tator, which consisted of a house in Koocha 
Kababian and a shop inside Mochi Gate, 
Lahore. Reading this clause aa a whole, and 
not laying too much stress on a word here 
or a word there, I have no doubt that the 
bequest by the testator of these properties 
to his wife. Mt. Fazal Bibi. was not a 
transfer of the corpus with an inconsistent 
restrictive condition and a gift over to the 
plaintiff. On the other hand, it seems 
clear that the dominant intention of the 
testator was to give her the 'usufruct’ of 
the properties for a limited period and 
confer the ownership of the house on the 
plaintiff, and that of the shop on his two 
brothers, Nabi Bakhsh and Mehr Bakhsh. 
Though in one place it is stated that 
Mt. Fazal Bibi will be the malik of these 
two properties, it is laid down in clear 
terms that She will occupy the house 
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for her residence for her life or so long 
as she remained of good oharaoter ” and 
as regards the shop, all that she beoame 
entitled to was merely to realize the 
rent and bring it to her own use. It is 
also provided that under no circumstances 
was she to alienate any of these properties 
and it appears that she was not given the 
power even to sub-let the properties. On 
her death, the shop was to become the 
absolute property of Nabi Bakhsh and 
Mehr Bakhsh, brothers of the testator, 
and on her becoming unchaste or on her 
death (as the case might be) the house was 
to be the property of his niece. Mt. Mehraj 
Begum, plaintiff, who, it was stated in the 
will, had been living with him and whom 
he had brought up. Now whatever may 
be the correct legal position under Maho- 
medan law of the Hanafi School with 
regard to bequests of a life-estate with a 
vested remainder, it is beyond doubt that 
it is permissible to make a bequest of the 
thing itself in favour of one person and of 
its produce or use to another. In the 
Hedaya, Vol. 4, Chap. 5, p. 692, it is laid 
down that : 

If a peiBOD bequeath .... the use of his house, 
either for a definite or indefinite period, suoh 
bequest is valid, because as an endowment with 
usufruct, either gratuitous or for an equivalent, is 
valid during life, it is consequently so after death. 

Similarly in Baillie's Digest, Vol. 1, 
p. 668, it is stated : 

If a person should bequeath .... this mansion 
to such a one, and its occupancy to such another 
.... each legatee would have what was men* 
tioned for him, without any difference of opinion, 
whether the bequests are conneoted together or 
separate. 

I hold, therefore, that the bequest of the 
house in dispute to Mt. Fazal Bibi was not 
of an absolute estate with a gift over to 
the plaintiff, as held by the learned Addi- 
tional District Jud^e, but that in reality 
the ‘occupancy’ or use’ of the house had 
been given to Mt, Fazal Bibi for a limited 
period and its corpus to the plaintiff, and 
that on the death of the former the 
usufruct and the corpus both vested in the 
latter. In this view of the case, it is not 
necessary for the purposes of this case to 
discuss whether the bequest of a life-estate 
is or is not valid under Mahomedan law. 
It may be stated that it is not easy to re¬ 
concile the various cases on the point, and 
the latest decision of the Privy Council in 
4 Luck 305^ cannot be said to have set the 
matter at rest, as has been explained by 
Mirza, J. of the Bombay High Court in 


67 Bom 737,^ at p. 757 and in the dissent¬ 
ing opinions on appeal by Beaumont, C. J. 
and Eangnekar, J. (p. 777 and p. 784 
el seq). The defendant's learned counsel 
concedes that his client has no lawful title 
to the house under the will. It is admitted 
that even on the interpretation put on the 
will by the Additional District Judge, 
Mt, Fazal Bibi took an absolute estate and 
the defendant is not her heir. He relied 
merely on the weakness of the plaintiff’s 
title. But as has been held above, the 
plaintiff is the rightful owner of the house 
and there is no doubt that she was wrong¬ 
fully dispossessed of the lower storey by 
Din Mohammad in April 1933. I accept 
the appeal, set aside the judgment and 
decree of the learned Additional District 
Judge and restore that of the Court of first 
instance, decreeing the plaintiff’s suit with 
costs throughout. 

K.B./a.l. Appeal allowed, 

2. Raaool Bibi v. Yusuf Ajam, AIR 1933 Bom 
324=148 I 0 82=57 Bom 737=36 Bom h R 
643. 
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Bhide, j, 

Derajat Bank Ltd,t Dera Ghazi Khan 

— Plaintiff — Appellant. 

V. 

Mt. Sardar Bibi and others — 

Defendants — Respondents. 

Second Appeal No. 375 of 1937, Decided 
on 25th June 1937, from order of Dist. 
Judge, Dera Ghazi Khan, D/- 15th 
January 1937. 

(a) Execution — Attachment — Proof of — 
OmisaioD to affix notice and make proclama¬ 
tion—Attachment held not valid. 

No property can be declared to be attached 
unless first the order for attachment has been 
issued, and secondly in execution of that order 
the other things prescribed by the rules in the 
Civil Procedure Code have been done. The omis¬ 
sion to affix notice, etc., and make proclamation 
cannot be looked upon as a trivial irregularity as 
that is the only way in which the public is 
informed of the existence of an attachment: 
AIR 1923 Lah i23 and AIR 1931 Pat 58 
Rel. on]AIR 1928 P 0 139, Foil [P 672 0 2} 

(b) Execution—Attachment—Onus to prove 
prior valid attachment and voidability of 
subsequent mortgage lies on person challeng¬ 
ing mortgage — Latter must also prove that 
all requirements of law pertaining to valid 
attachment are fulfilled. 

Where the question is whether the mortgage 
was void owing to a prior valid attachment, the 
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ODU8 of proof lies od the person cballecging the 
mortgage aod it is for him to establish that the 
requirements of law as regards a valid attach- 
meat are fulfilled. [P 672 0 2] 

if. C. Sud — for Appellant. 

J, L. Kapur — for Respondents 3 fco 5. 

Judgment.—This appeal arises out of a 
suit brought by the Derajat Bank Ltd. of 
Dera Ghazi Khan for recovery of Rs. 230 
on the basis of a mortgage effected in its 
favour by one Abdul Ghafur and his wife 
Mt. Sardar Bibi. By this mortgage two 
houses Nos. 45 and 46 were hypothecated 
in favour of the plaintiff Bank, The suit 
was resisted by certain decree.holders of 
Abdul Ghafur who had purchased the 
house in execution of their decrees, and 
who contended inter alia that the aliena- 
tion in favour of the Bank was void as it 
was effected on 7th December 1934, after 
the houses had been attached by them in 
execution of their decrees on 12bh June 
1934. The trial Court decided most of 
the issues in favour of the decree.holders, 
but decreed the suit on the finding that 
the Bank was a bona tide transferee. On 
appeal the learned District Judge held 
that the Bank was not a bona fide trans¬ 
feree and therefore dismissed the suit 
■with coats throughout. From this deoi. 
sion the plaintiff Bank has preferred a 
second appeal. The learned counsel for 
the plaintiff has raised three points as 
follows : (l) That the houses in question 

were not attached in acccordance with 
law inasmuch as no notices were aflSxed 
on the bouses or on the court-house as 
required by the provisions of 0. 21, R. 54, 
Civil P. C.; (2) that the learned District 
Judge was not right in holding that the 
appellant was not a bona fide transferee 
and had laid down a standard for judging 
“good faith” which is not supported by 
law ; (3) that in any case the plaintiffs 
should have been granted a money decree. 

As regards the first point it appears 
that a prohibitory order was served on 
Abdul Ghafur, but there is nothing on 
the record to show that the other forma¬ 
lities required, viz. the proclamation and 
the affixing of the notices prescribed by 
Cl. (2) of 0. 21, E, 54, Civil P. C., were 
complied with. It is well established by 
the decision of their Lordships of the 
Privy Council in A I R 19 28 PC 139^ 

1. Muthiah Chetti v. Palaniappa Chetby, AIR 
1928 P 0 139=109 I 0 626=56 I A 266=51 
Mad 349 (P 0). 
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that no property can be declared to be 
attached unless first the order for attach- 
ment had been issued, and secondly in 
execution of that order, the other things 
prescribed by the rules in the Civil Prooe. 
dure Code have been done. In the pre. 
sent case the process-server who was 
given the warrant of attachment was 
examined, but he was not asked anyquea. 
tions as regards the proclamation and the 
affixing of the notices required by law. It 
was urged that the plaintiff-appellant did 
not cross-examine the process-server on 
these poiuts. But the onus lay on the 
defendants to prove that the mortgage in 
favour of the plaintiff was void owing to 
a prior valid attachment [vide issue No. 3) 
and it was therefore for them to eatabltsh 
that the requirements of law as regards a 
valid attachment were fulfilled. This they 
failed to do. The omission to affix notice, 
eto., and make proclamation cannot be 
looked upon as a trivial irregularity as 
that is the only way in which the public 
is informed of the existence of an aUaoh. 
ment. That the fulfilment of these 
requirements is essential for a valid attach, 
ment will also appear from 4 Lah 211 ^ 
and AIR 1931 Pat 58.® I must therefore 
hold that it was not established that there 
was any valid attachment of the property 
in dispute prior fco the morfcgago in favour 
of the plaintiff. Consequently, that mort¬ 
gage cannot be held fco be void under Sec¬ 
tion 64, Civil P. C. 

The mortgage in favour of the plaintiff 
is duly proved. The learned District 
Judge has held that the plaintiff was not 
a bona fide transferee, merely because he 
would have heard of the attachment if he 
had made inquiries from the patwari and 
the neighbours. But, as it has been found 
above that there was no valid attachment, 
this question becomes immaterial. On the 
above findings, no other point requires 
discussion. 1 accept the appeal and res¬ 
tore the trial Court’s decree with costs 
throughout. 

b.w./r.k. ' Appeal accepted. 


2. Mula Ram v. Jiwlnda Ram, AIR 1929 Lah 
423=72 I 0 452=4 Lah 211, 

3. Nagarmull v. Banares Bank, Ltd., AIR 1931 
Pat 58=129 I 0 142=9 Pat 860=12 P L T 
398. 
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Coldstream and Bhide, JJ. 

Model Town Co-operative Society, Ltd., 
Lahore Defendant—Appellant. 

7. 

M, Ahu-ul-Asar Hafiz Jullundari — 
Plaintiff—Respondent. 

Second Appeal No. 329 of 1936, Decided 
on 8th January 1937, from decree of AddL 

Dist. Judge, Lahore, D/. 18th December 
1936. 

(a) Co-operative Societies Act (1912), S. 43 
—Rules under, R. 18 (i) — Interpretation — 
All awards are appealable. 

The sub-rules of R. 18 framed under 8. 43, 
-Oo-operative Sooiebies Act, must be read together. 
If they are so read then there can be no doubt 
that the intention under R. 18 (i) was to make 
all awards appealable. [p 675 0 1] 

(b) Interpretation of Statutes — Powers of 
Court — Act declaring that rules framed 
under certain section to have effect as if 
enacted in Act “■ Certain rule not in pursu¬ 
ance of purpose for which power to make 
rules was given — Courts whether precluded 
from questioning its validity {Qucsre). 

Qucere-’Xt is doubtful whether when a rule 
purporting to be made under powers delegated by 
■a statute of the Indian Legislature is clearly not 
made in pursuance of the purpose for which power 
to make it was given, Courts are precluded 
tconi questioDing its validity merely because the 
Act itself declares that rules made under a seotion 
of the statute shall have effect as if enacted in the 
Act Itself. [p 676 0 q 

^ (c) Co-operative Societies Act (1912), 
S. 43—Bye laws under—Bye law framed by 
Co-operative Society providing that award of 
arbitrators will not be appealable — Parlies 
acting on it and getting award — Society 

cannot subsequently challenge validity of its 

bye-law and claim right of appeal. 

Thera is nothing illegal in the parties agreeing 
that there shall be no right of appeal in a parbi- 
oular case. The consideration for such an agree¬ 
ment on the part of either party is the agreement 
•of the opposite patty to forgo its right of appeal. 

[P 676 0 2] 

Where therefore a bye-law framed by a Co-opera¬ 
tive Society provides that there shall be no appeal 
from the award of the arbitrators and the parties 
acting on it get an award, the bye-law must be 
taken to govern the contract and be treated as 
though it were one of the oonditions of the con- 
tract. The society cannot subsequently be allowed 
to challenge the validity of its bye-law and claim 
light of appeal. [P 676 0 2] 

Manohar Lai Sachdeva — 

for Appellant. 

Sheikh Abdul Aziz and Daulat Bam — 

for Respondent. 

Coldstream, J.— Abu-uI-Asar Hadz Jul- 
Inndari, the respondent in the appeal 

oefore us, purchased in 1929 and 1930 
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two plots of land from the Model Town 
Co-operative Society, Lahore, of which he 
was a member. He was dissatisfied with 
his bargain alleging that the Society had 
not satisfied the conditions published in 
their prospectus and he claimed damages. 
On 20th October 1932, the dispute bet¬ 
ween the respondent and tbe Society was 
referred to a Board of Arbitrators by the 
Registrar, Co-operative Societies, in accord¬ 
ance with the bye-laws framed by the 
Society in exercise of the power conferred 
upon it by the rules made by the Local 
Government under S. 43, Co-operative 
Societies Act, as provided by bye-law 
No. 37.^ Three arbitrators wore appointed, 
one being nominated by each party and 
the third, the Chairman of the Board, by 
the Registrar. The Board gave their 
award on 29tb May 1933. Their decision 
was that Rs. 1,268 were due to the Society 
by the respondent who however was en¬ 
titled to deduct a set off of Rs. 1.000, that 
is to say the Society was awarded Rs. 268. 
The bye-law made the decision final but 
the^ Society appealed to the Registrar 
against the award and the Deputy Regia, 
trar accepting its appeal decided on 20th 
October 1933 that the Society should be 
paid Rs. 1 , 594 . 7.4 with interest at 9 per 
cent, per annum. 

On Slst October 1933 the respondent 
instituted a suit in the Court of the Sub. 
ordinate Judge, First Class. Lahore, for a 
declaration that the Deputy Registrar's 
decision was not binding on him as under 
the bye-law no appeal lay against the 
arbitrators’award. The bye-laws in force 
when the dispute was referred to arbitra¬ 
tion had, it appears, been amended before 
the date of the Deputy Registrar’s deci¬ 
sion, and bye-law No. 70 of the amended 
bye-laws allowed an appeal against an 
arbitration award as did R. 18 (ij of the 
rules framed by the Local Government 
under the Act and published in Noti¬ 
fication No. 13819 dated 23rd June 1917, 
and in subsequent amending Notifications! 

It is however conceded by the parties 
before us that the original bye-law No. 37 
was in force at the time of the arbitra¬ 
tion. It was contended by the defendant 
Society in the trial Court that the bye. 
law No. 37 could not override R. 19 (i) 
framed by the Local Government, which 
provides for an appeal against an arbitra¬ 
tor s award. R. 18 (i) runs : 

Any party aggrieved by an award of an arbi¬ 
trator may appeal to the Registrar in person oc 
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by agent within one month of the date of the 
award. 

This argument was met by the plaintiff 
with the plea that R. 19 (i) in the rules 
was ultra vires as the Act did not empower 
the Local Government to provide for 
appeals against arbitration awards. The 
Subordinate Judge held that under E. 18 
(i), which by virtue of sub-s. 5 of S, 43 of 
the Act has "effect as if it had been 
enacted in the Act itself", an appeal lay 
against an award by one arbitrator but 
not against an award by a Board of three 
arbitrators to which the Registrar had 
power under R. 18 (b) to refer a dispute if 
he did not proceed to decide it himself or 
to refer it to a single arbitrator. His con¬ 
clusion being therefore that the award in 
this case was final and the proceedings of 
the Registrar on appeal ultra vires, he 
decreed the plaintiff’s claim. The Society 
appealed to the District Judge contending 
that R. 18 (i) contemplated an appeal 
from all awards made by arbitrators. This 
contention was overruled by the learned 
Judge who agreed with the view taken by 
the trial Court and dismissed the appeal. 
Againt this decision the Society submitted 
the present appeal to this Court. The 
appeal came before my learned brother 
Bhide, J. who, in view of the importance 
of the issues involved, referred it to a 
Division Bench and this appeal is now 
before us. 

Appellant’s counsel urges that the learned 
District Judge erred in interpreting the 
rules to mean that there could be no 
appeal to the Registrar from an award 
unless the award was of a single arbitra¬ 
tor and that as the bye-law No. 37 was 
clearly ultra vires being in conflict with 
R. 18 (i) which has effect as if it was part 
of the Act itself, the appeal was in accord¬ 
ance with law and the Registrar’s deci. 
sion cannot be questioned. The conten¬ 
tion on the other side is that the parties 
referred their dispute expressly under bye¬ 
law No. 37 framed by the appellant Society 
itself, that there was thus an implied con. 
tract not to appeal, that the Society was 
bound by the contract and estopped from 
pleading the right to appeal. It is also argued 
that R. 18 (i) is itself ultra vires as it does 
not carry out the purpose of the Act stated 
in its Preamble (the promotion of thrift 
and self-help) to make rules for which 
purpose sub-8. (l) of S. 43 of the Act gives 
the Local Government a general power, 
nor is it a rule about any matter regard¬ 


ing which power is specifically given by 
sub- 3 . (2). It is not disputed, I may note- 
here, that the bye-law No. 37 was ap¬ 
proved and registered by the Registrar as 
required by the rules made under the Act. 

The last argument raises an interesting 
question of law regarding the jurisdiction- 
of the civil Courts to consider the validity 
of R. 18 (i), but as in my view the first 
argument of appellant’s counsel has force,, 
it is not necessary to discuss at any length 
either the question whether the rule 

one which the Local Government had 
power to make or the question whether 
its validity can be attacked by a civil 
Court, That the lower Court’s view of the 
intention of R. 18 (i), namely that it was 
to allow appeals against those awards only 
which are given by single arbitrators, is* 
wrong, I have, however, no doubt. 

Rule 18 (a) provides that any dispute 
oonoerning the business of a Co-operative 
Society between members shall be referred 
to the Registrar. R. 18 (b) states that the 
Registrar may either decide the dispute 
himself, or appoint an arbitrator, or refer 
the dispute to three arbitrators (as pro¬ 
vided in the Society’s bye-law No. 37). 
R. 18 ( 0 ) gives the Registrar or arbitrator 
power to administer oaths, summon par. 
ties and witnesses, etc. R. 18(f) runs: 
The Registrar or arbitrator s^all hear the 
evidence of the parties or witnesses who 
attend . and R. 18 (i) which I have already 
quoted, "any party aggrieved by an award 
of an arbitrator may appeal to the Regis¬ 
trar." Sub-r. (j) is as follows : 

An arbitrator’s award, if no appeal has been 
mado within a month, or a decision of Registrar 
originally or in appeal shall not, as between the 
parties, be liable to be called in question in any 
Civil or Revenue Court and shall be in all res¬ 
pects final and conclusive except on proof of a 
corrupt gratifioation by the arbitrator. 

The last sub-r. (i) is “in proceedings 
before the Registrar or an arbitrator, no 
party shall be represented by a legal 
practitioner." 

Now if, instead of applying the general 
rule that words in the singular shall in¬ 
clude the plural and vice versa, to which 
effect is given in S. 13. General Clauses 
Act, we interpret the rules in the manner 
in which the lower Courts have done, we 
have the remarkable result that though a 
board of arbitrators may administer oaths, 
summon parties, etc. [R. 18 (e)], a single 
arbitrator has no such power, that a board 
need not hear evidence [R. 18 (f)], that 
there is no provision allowing an award.> 
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by a Board being called in question on 
proof of a corrupt gratification [R. 18 fj)], 
and that while a party may not be repre¬ 
sented by a legal practitioner in proceed¬ 
ings before the Registrar or a single 
arbitrator, there is no such prohibition in 
the case of proceedings before a Board. 
|We must read the rules together, and if 
they are so read then there can, in my 
opinion, be no doubt that the intention 
was to make all awards appealable and 
that the use of the singular word in one 
sub-rule and the plural in another is due 
to unskilful drafting only. 

The statute itself in Cl. (1) of sub-s. 2 
of S. 43 specially empowers the Local 
Government to make rules providing for 
the reference of disputes to arbitration 
and prescribing the mode of appointing an 
arbitrator or arbitrators and the procedure 
to be followed in proceedings before the 
Registrar or the arbitrator or arbitrators, 
and the enforcement of the decisions of 
the Registrar or the awards of the arbi¬ 
trators. But no special power is given to 
make rules providing for appeals against 
arbitration awards. A reference to arbi¬ 
tration necessarily implies that the parties 
are deprived of the right to resort to a 
Court of law and there is always a pre¬ 
sumption that there can be no appeal 
against an arbitration award except on 
the ground of fraud or corruption. If 
therefore the intention of the Act was 
to allow the Local Government to set up 
an extraordinary procedure providing for 
appeals against awards in arbitration, one 
would ^ expect it to have expressed its 
intention positively and clearly, the more 
so in view of the fact that the declared 
purpose of the act is to promote thrift, 
and presumably, therefore, to restrict 
litigation. It is to be noticed that Cl. (s) 
of sub-s. (2) expressly gives power to 
frame rules determining in which eases 
appeals shall lie from the orders of the 
Registrar, but whether this is intended to 
refer to the Registrar’s decisions in dis¬ 
putes referred to arbitration is perhaps 
doubtful. On the other hand sub-s. (l) of 
S. 43 certainly gives a wide discretion to 
the Local Government and it might be 
argued, not perhaps unreasonably, that 
rules providing for the settlement of dis¬ 
putes by arbitration, with one appeal to 
the Registrar, in place of their decision by 
the long process of judicial trial followed 
by appeals allowed by the Code of Civil 
Procedure, with all their attendant ex¬ 


pense and uncertainty, are rules providing 
for a cheap and speedy disposal of disputes 
and so carrying out the purpose of the 
Act. In any case the matter is one calling 
for the attention of the Legislature. The 
rule has been acted upon since 1917 (it 
was R. (f) in the notification of 23rd June 
1917) and its validity does not appear to 
have been doubted before now, but if it is 
the intention of the Legislature to om- 
power the Local Government to make a 
rule providing for appeals against decisions 
of arbitrators, this should be made clear. 

As regards the point whether it is open 
to a Court to go into the question of the 
validity of 8ub.r. (i) of R. 18. appellant’s 
counsel has referred us to the judgment 
of the House of Lords in (1894) A C 347.^ 
That was a case in which it was ques¬ 
tioned whether certain rules made under 
S. 2, Patents, Designs and Trade Mark 
Acta, 1863 and 1888, made by the Board 

of Trade were intra vires. S. 101 ( 3 ) of 

the Act of 1883 provided that the rules 
were to be laid before Parliament for 
forty days during which time they might 
be annulled by resolution of either 
House and that "they shall be of the 
same effect as if they were contained in 
the Act and shall be judicially noticed” 
The rules were found to be intra vires in 
view of the wideness of the rule-making 
power given to the Board of Trade and it 
became unnecessary to decide the point 
whether it was competent to the Courts to 
canvass the validity. The point was. how 
ever ^nsidered. The Lord Chancellor 
(Lord Hersohell), Lord Watson and Lord 
Russell of Killowen held that the Courts 
had no jurisdiction to question the vali- 
dity of the rules having regard to the 
provision that by the statute the rules 
were given effect as if they were part of 
the enactment. Lord Morris was of opi- 
nion that it was not only competent for 
the Courts of Justice to consider, but that 
It was their duty to consider, whether the 
rules were intra vires and that if a Court 
found that certain rules did not come 
within the power delegated by the enact¬ 
ment, the Court ought not to regard them 
as operative. This judgment has been held 
by Pass, J. in 2 Pat 134^ to lay down 

1. Chartered Institute of Patent Agents v. Lock- 
wood, (1894) A 0 347=63 L J P C 74-6 R 

219=71 LT 205. ^ ^ /i-6 R 

2. :^perorv. Abdul Hamid, AIR 1923 Pat 1 

Fl T 685 (8 IT'' ^ 


676 Lahore 


Ata Mohammad y. Abdul Eahman 


defiaitely the proposition that where a 
statute under the authority of which rules 
are promulgated itself declares that they 
shall have the same effect as if enacted in 
the statute, the validity of the rules can¬ 
not be questioned in any Court of law, but 
as I have said the House of Lords did not 
decide this point. Lord Watson expressed 
his opinion thus : 

Assuming that the regulations before us were 
made by the Board of Trade in pursuance of 8. 1, 
8Ub-8. (2) of the Act of 1888, then in that case 
these words apply, shall be of the same effect as if 

they were contained in the Act and shall be judi¬ 
cially noticed. 

Lord Bussell of Killowen’s words were : 

I think that if the rules are to be read as part 
of the Act (as I think they ought to be), it is not 
in this case competent to judicial tribunals to 
reject them. 

It seems to me doubtful whether this 
judgment is authority for the view that 
where a rule purporting to be made under 
powers delegated by a statute of the Indian 
Legislature is clearly not made in pursu¬ 
ance of the purpose for which power 
to make it was given, Courts are pre¬ 
cluded from questioning its validity merely 
because the Act itself declares that rules 
made under a section of the statute shall 
have effect as if enacted in the Act itself. 
It is however unnecessary to speculate 
further on this part of the argument for, 
as I have already indicated, the appeal 
should not in my opinion be accepted on 
the ground that the Society was bound by 
its own contract not to appeal against the 
decision of the Board of Arbitrators. Its 
bye-law may have been intra vires or ultra 
vires in view of the R. 18 (i), but I see no 
reason for holding that because of the 
existence of that rule, the Society was at 
liberty to go behind its contract and 
appeal to the Registrar. The bye-law was 
in conformity with the general law in so 
far as it allowed no appeal against an 
award. It did not prevent the parties 
attacking the award in a civil Court on 
any ground such as fraud or misconduct 
and the Contract Act in S. 28 expressly 
validates a contract of this kind. By 
agreeing to the reference in accordance 
with the bye-law, the Society must be 
understood to have intentionally permitted 
the appellant to believe that the right of 
appeal, if any existed, had been waived by 
both sides. The rules of justice, equity 
and good conscience compel us to give 
effect to that contract. This principle has 
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been recognized and enforced by the Indian 
Courts : see Casperz on Estoppel, 1915, 
para. 452; and applying it to this case, 

I would dismiss the appeal with coats. 

Bhide, J. —I agree. The parties hav¬ 
ing gone to arbitration when the old bye¬ 
law No. 37 was in force, that bye-law must 
be taken to govern the contract and be 
treated as though it were one of the 
conditions of the contract. There is noth, 
ing illegal in the parties agreeing that 
there shall be no right of appeal in a 
particular case : cf. Casperz on Estoppel,| 
para. 452. The consideration for such an' 
agreement on the part of either party is 
the agreement of the opposite party to 
forgo its right of appeal. When the 
Society has thus given up its right of 
appeal, and the opposite party has acted 
upon that basis, the Society cannot now 
be allowed to challenge the validity of its 
bye-law and claim a right of appeal. It 
was urged that there is no estoppel against 
an illegality of a statute. I think the 
real question in this case is not the illega¬ 
lity of any statute, but only whether the 
parties can, by a mutual agreement, give 
up their right of appeal in a matter 
referred to arbitration. Even assuming 
that there was a right of appeal given by 
the statute, there seems to be nothing 
illegal in the parties giving it up for 
consideration as stated above. In the 
present instance the rules framed by the 
Local Government allowed a reference to 
one or three arbitrators, but under the 
bye-laws of the Society in force when the 
present dispute was referred, provision 
was made for a reference to three arbi¬ 
trators only and the decision of the 
arbitrators was made final. Whether the 
bye-law was intra vires or not, it may, 
therefore, be taken that the parties agreed 
to refer to three arbitrators only in consi¬ 
deration of the right of appeal being 
abandoned, and such an agreement not 
being illegal, the Society is, I think, estopped 
from repudiating it. 

p.k./d.s. Appeal dismissed. 
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Blaokeb, J, 

Ata Mohammad — Complainant 

— Petitioner. 

V. 

Abdul Eahman and others — 

Opposite Parties. 

Criminal Bevn. No. 386 of 1937, Decided 
on 29th April 1937. 
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(a) Criminal P. C. (1898), Ss. 133, 137 and 
139*A-Order under S. 133 against person 
for obstructing public way—Person denying 
right of way on site—Proceedings under 
S. 139*A must be taken before order under 
S. 137. 

Where in a case a conditional order is passed 
against a person for obstruction of the public way 
under B. 133, Criminal P. C., and in an enquiry 
such person denies the public right of way, the 
Magistrate must first take proceedings under 
S. 139‘A before taking proceedings under B. 137. 

[P 677 0 2] 

(b) Criminal P. C. (1898), S. 139-A—Magis¬ 
trate mentioned in S. 139-A is one before 
whom person was ordered to appear under 

S. 133 (1). 

The Magistrate taking proceedings under 
S. 139*A, Criminal P. C., need not be a First Class 
Magistrate. The Magistrate mentioned in 8. 139 A 
must be the Magistrate before whom a person is 
ordered to appear under the last sentence of 
8.133 (1), [P 677 C 2] 

F&ots.—Abdul Bahman, Lakha, Nur 
Mohammad and Abdullah applied to the 
Subdivisional Magistrate, Eupar, under 
S. 133, Criminal P. 0., praying that cer¬ 
tain obstruction on the public path be 
removed. The Subdivisional Magistrate 
passed a conditional order under S. 133, 
Criminal P. C., on 7th November 1936, 
This order was made absolute by an order 
of the Tehsildar, Eupar, dated 15th Janu¬ 
ary 1937 under S. 137, Criminal P. C. The 
applicant Ata Mohammad has put in a peti¬ 
tion against this order under Ss. 435/438 
Criminal P. C. 

Report. The order of the Subdivisional 
Magistrate clearly shows that the peti- 
tioner had created an obstruction in the 
public path by erecting a kacha platform 
enclosing it with heavy wooden pieces. An 
enquiry was made from the petitioner and 
he stated under S. 139.A that there was 
no right of way at the site of the obstruc¬ 
tion. Now, according to S. 139.A, Criminal 
P. C,, the learned Magistrate should have 
held an enquiry into this matter first 
before proceeding under 8. 137, Criminal 
P. C. After the denial mentioned above, 
the Magistrate took the whole evidence in 
the case, and in the judgment he has 
undoubtedly dealt with the denial of the 
public right first. However, I think the 
procedure adopted is not in accordance 
with the law. The case is submitted to 
the learned Judges of the High Court with 
the request that the order be set aside 
and the Court concerned be asked to com¬ 
ply with the mandatory provisions of 
S. 13 9-A, Criminal P. C. 

Order.—I agree with the learned Bis. 
triot Magistrate that proceedings under 


S. 139.A should have been taken before 
the proceedings under S. 137. Counsel 
however urges that there is a further irre- 
gularity, i. e. the S. 139-A only empowers' 
a Magistrate with First Class or higher, 
powers who took cognizance originally, and' 
there is nothing in the chapter enabling' 
such Magistrate to delegate this part of 
tbo enquiry to a Second Class Magistrate. 
This view does not appear to me to boj 
correct. The Magistrate mentioned in 
S. 139-A must be the Magistrate before 
whom the respondent is ordered to appear 
under the last sentence of S. 133 (IJ. 
I accordingly accept the recommendation 
of the learned District Magistrate, and 
setting aside the order direct that the pro¬ 
ceedings be taken afresh by the Second 
Class Magistrate according to law. 

S.C./r.K. Order accordingly. 
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Addison and Din Mohammad, JJ. 

Ghulam Hussain — Defendant — 

Appellant. 

V. 

Mahand — Plaintiff — Respondent. 

Second Appeal No. 573 of 1936, Decided 
on 11th January 1937, from decree of 
Senior Sub-Judge, Sialkot, D/. 20th April 
1936. 

(a) Court-fees Act (1870), Sch. 2, Art. 22 (as 
inserted by Punjab Court-fees Amendment 
Act, 1922)—Applicability—Suit under Art. 22 
does not fall within scope of S. 3, Suits 
Valuation Act~ It is not competent for Local 
Government to frame any rule governing 
such suit as empowered under S. 3, Suits 
Valuation Act, 

Sec. 3, Suits Valuation Act, empowers the Local 
Government to make rules to determine the value 
of the land for purposes of jurisdiction in suits 
mentioned in 8.7, paras, v, vi and x(d),Ooutt-fees 
Aot. A suit under Art. 22 of Soh. 2, Court-fees 
Act, as inserted by the Punjab Court-fees Amend¬ 
ment Act of 1922, does not fall under any of these 
provisions, and the Local Government is not com¬ 
petent under S. 3, Suits Valuation Act, to frame 
any rules governing those cases which do not fall 
under the paragraphs mentioned in the section 
itself. [P 679 0 1] 

(b) Lahore High Court Rules and Orders, 
Vol. 1, Ch. 3-C, R. 2 — Rule relates to im¬ 
moveable properly other than land. 

It is under B. 9, Suits Valuation Act, that the 
High Court is empowered to make rules with 
respect to subject matter in suits other than those 
mentioned in the section. S. 9 falls in the chap¬ 
ter dealing with suits other than those relating to 
land. Consequently the power to make rules can 
be exercised by the High Court only in respect of 
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those suits that do not relate to land. Buie 2 
of Ch. 3*C, Vol. 1 of the Rules and Orders as 
framed under 8. 9 by the Lahore High Court re* 
fers therefore to immoveable property other than 
land. [P 679 0 2] 


(c) Lahore High Court Rules and Orders, 
Vol. 1, Cb. 3*D—inclusion of Art. 22, Punjab 
Court'fees Act, is ultra vires. 


The inclusion of Art. 22, Court-fees Aot (Pun* 
jab Amendment) in Ch. 3-D, Vol. 1 of the Rules 
and Orders of the High Court is ultra vires with 
the result that there is no specific provision in the 
rules dealing with the jurisdictional value of the 

suits that fall under Art. 22 of Sch. 2 to the 
vourfc-fees Aot. q gj 


(d) Court-fees Act (1870), Sch. 2, Art. 22 (as 

^c”?*** Court-fees Amendment 
Act of 1922)~Suit under, to declare that cer¬ 
tain sale does not affect plaintiff’s rever¬ 
sionary right--Suit for jurisdictional pur¬ 
poses should be valued at 30 times revenue 
assossed on land in question. 


A suit falling under Art. 22, Court-fees (Punjab 
Amendment) Act, to declare that certain saledeed 
should not ailect the plaintifi’s reversionary rights 
is to ba valued for the purposes of jurisdiction at 
30 times the revenue assessed on the land and not 
the market value of the property. This method 
of value would avoid the anomaly of assessing a 
lesser value on a declaratory suit where conse¬ 
quential relief is prayed for and a higher value 
on a similar suit where no consequential relief is 
prajed for : 60 P R 2907 {F B), Bel, on ; A I R 
1918 P C 168 and AIR 1927 Mad 563, Disting, 

[P 680 0 1,2] 

(e) Suits Valuation Act (1887), S. 4 — Sec¬ 
tion requires amendment in view of S. 22, 
Court-fees Act. 


8. 4, Suits Valuation Act, requires amendment 
in view of 8. 22 inserted in the Court-fees Act by 
the Court-fees (Punjab Amendment) Aot of 1922. 

[P 680 0 2] 

Naroiam Singh — for Appellant. 

Ghulam Mohyud Din Khan — 

for Eespondent. 

Din Mohammad, J. — This appeal has 
been referred to a Division Bench by Jai 
Lai, J. on the ground that the question of 
jurisdictional value of the suit out of 
which the appeal has arisen is not free 
from difficulty and that an authorita¬ 
tive pronouncement on this matter is re¬ 
quired for the guidance of Courts. The 
suit giving rise to the appeal was institu¬ 
ted by Mahand, plaintiff, against Pir 
Bakbsh and Ghulam Hussain for a decla¬ 
ration that the sale deed executed by Pir 
Bakhsh in favour of Ghulam Hussain on 
7th August 1934 should not affect his 
reversionary rights on the death of Pir 
Bakhsh. He valued the suit for the pur¬ 
poses of jurisdiction at 30 times the land 
revenue assessed on the land. The value 
thus calculated amounted to Es. 160. The 
suit was however tried by a Subordinate 


Judge, First Class, as the sale price of the 
land had been stated to be Es. 6,000. 
The trial Judge dismissed the suit on 
which the plaintiff preferred an appeal to 
the Senior Subordinate Judge invested 
with enhanced appellate powers under 
which he could hear appeals in land suits 
of the value of Es. 250. At the hearing, 
the respondent raised an objection that the 
Senior Subordinate Judge was not compe¬ 
tent to hear the appeal inasnauoh as the 
jurisdictional value of the suit was the 
market value of the property, viz. Bupees 
5,000. The Subordinate Judge however 
repelled this contention and came to the 
conclusion that he was competent to hear 
the appeal. He accordingly heard the 
appeal and partially accepted it. A fur¬ 
ther appeal was preferred to this Court 
by the vendee Ghulam Hussain and the 
main point taken on appeal was that the 
Senior Subordinate Judge had no jurisdic¬ 
tion to hear the appeal. 

This suit admittedly falls under Art. 22, 
Sch. 2, Court-fees Aot, which was inser¬ 
ted by the Court-fees (Punjab Amendment) 
Act, 1922. On behalf of the appellant, re¬ 
liance is placed on Rules and Orders of 
the High Court, Vol. 1. Ch. 3.D, in which 
suits falling under Art. 22 are for the pnr. 
poses of jurisdictional value shown to be 
governed by S. 9, Suits Valuation Aot. 
read with R. 2 of Oh. 3-0, Vol. 1 of the Rules 
and Orders of the High Court. S. 9, Suits 
Valuation Aot, enacts that when the sub¬ 
ject matter of suits of any class, other than 
suits mentioned in the Court-fees Act, 1870, 
S. 7, paras, (v) and (vi) and para, (x), CL (d), 
is such that in the opinion of the High 
Court it does not admit of being satisfac¬ 
torily valued, the High Court may. with 
the previous sanction of the Local Govern¬ 
ment, direct that suits of that class shall 
for the purposes of the Court-fees Aot and 
of the Suits Valuation Aot and any other 
enactment for the time being in force be 
treated as if their subject matter were of 
such value as the High Court thinks fit to 
specify in this behalf, R. 2 of Ch. 3-0 lays 
down that jurisdictional value of a suit by 
a plaintiff during the lifetime of a person 
alleged to have a restricted power of 
alienation in respect of immoveable pro¬ 
perty, in which the plaintiff in the plaint 
seeks to have an alienation of immoveable 
property made by such person declared to 
be void, except for the life of such person 
or for some other determinate period, will 
be : (i) when the alienation is by a written 
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insfcrument whioh declares the value of the 
interest purporting to be created or the 
amount of the consideration for which the 
alienation is made .... such value or 
amount, (ii) In other oases .... the 
market value at the date of institution of 
the suit of the property alienated, subject 
in either case to the provisions of Part. 1, 
Suits Valuation Act, and of the rules in 
force under the said part, so far as those 
provisions are applicable. 

The Suits Valuation Act is divided into 
different parts. Part 1 is headed “Suits 
relating to land” and comprises Ss. 2 to 
€. Part 2 is headed “Other Suits” and 
comprises Ss. 7 to 10. Part 3 is headed 
Supplemental Provisions” and includes 
Ss. 11 and 12. S. 3 empowers the Local 
Government to make rules subject to the 
control of the Governor.General in Coun- 
oil, for determining the value of land for 
purposes of jurisdiction in the suits men¬ 
tioned in the Court-fees Act, S. 7, paras, (v) 
and (vi) and para, (x), Cl. (d). Para, (v) 
deals with suits for possession of land, 
houses and gardens. Para, (vi) provides 
for suits to enforce a right of pre-emption 
and para, (x), Cl. (d), provides for specific 
performance of an award. It is oWous 
that a suit under Art. 22 does not fall under 
any of these provisions and the Local 
Government is not competent under this 
section to frame any rules governing those 
oases which do not fall under the para¬ 
graphs mentioned in the section itself. 
S. 4 lays down that where a suit mentioned 
in the Court-fees Act, S. 7, para, (iv), or 
Soh. 2, Art. 17, relates to land or an 
interest in land of which the value has 
been determined by rules under S. 3, the 
amount at which, for purposes of jurisdic¬ 
tion, the relief sought in the suit is valued 
shall not exceed the value of the land or 
interest as determined by those rules. 
Para, (iv) of S. 7 provides for suits: (a) for 
moveable property where the subject 
matter has no market value, (b) to enforce 
a right to share the joint family property, 
(cj to obtain a declaratory decree ororder, 
where consequential relief is prayed, (d) to 
obtain an injunction, (e) for a right to 
some benefit to arise out of land not other¬ 
wise provided for in the Court-fees Act 
and (f) for accounts. 

Article 17 to Soh. 2 provides for plaint 
or memorandum of appeal in each of the 
following suits: (1) to alter or set aside a 
summary decision or order of any of the 
nivil Courts not established by Letters 


Patent or of any revenue Court; (2) to 
alter or cancel any entry in a register of 
the names of proprietors of revenue.paying 
estates; (3) to obtain a declaratory decree 
where no consequential relief is prayed. (4) 
to set aside an award ; (5) to set aside an 
adoption ; (6) every other suit where it is 
not possible to estimate at a money.value 
the subject matter in dispute and which is 
not otherwise provided for by this Act. 
Prom the inventory of suits covered by 
para, (iv) it would be clear that this suit 
does not fall under that paragraph. It 
could have fallen under Art. 17 to Sch. 2, 
and possibly does fall under that Article in 
every other Province in India but for the 
enactment of a separate Art. 22 which as 
stated above was for the first time inserted 
in the Punjab in 1922. Technically speak¬ 
ing, therefore, S. 4 is not applicable to the 
suit before us; Ss. 3 and 4 as remarked 
above apply to suits relating to land. We 
now consider the scope and the applioabi-| 
lity of S. 9. This section falls under Part 2 
which, as stated above, is headed "Other 
Suits”. It cannot be denied, therefore, 
that this section does not refer to suits 
relating to land, and consequently thej 
powers vested in the High Court by this 
section can be exercised only in respect of 
those suits which do not relate to land. 
It is for this reason that R. 2 framed by 
the High Court, in Gh. 3-0 refers tol 
immoveable property and not land whiohj 
evidently means that it deals with immove- 
able property other than land. It follows 
therefore that no rule relating to suits 
falling under Art. 22 could be framed by 
the High Court, nor could it be framed by 
the Local Government as Art. 22 to Soh. 2 
finds no place in 8. 3. The inclusion of 
Art. 22 in Oh. 3.D of Vol. 1, of the Rules 
and Orders of the High Court is conse¬ 
quently ultra vires, with the result that 
there is no specific provision in the rules 
dealing with the jurisdictional value of the 
suits that fall under Arb. 22 of Soh 2, to 
the Court-fees Act, 

The question would then naturally arise 
as to what should be the jurisdictional 
value of such suits. Counsel for the appel¬ 
lant refers to 43 Bom 507‘ and 50 Mad 
646, and contends that in these circum- 

1. Baobappa Subba Rao v. Shidappa Venkatrao, 
AIR 1918 P C 188=50 IC 280=43 Bom 507 
=46 I A 24 {P C). 

2. Vasireddi Veeramma v. Marupudi Butchiah 
AIR 1927 Mad 563=101 1 0 379=50 Mad 
646=52 M L J 381. 
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stances we must bold that the jurisdio- 
tional value of the suit should be the 
market value of the property and not the 
notional value, or in other words the arbi¬ 
trary value placed upon a suit by artifioal 
methods. We have however considered 
the effect of these judgments on the case 
before us and have come to the conclusion 
that they do not afford any help in the 
solution of the problem involved in this 
case. The Privy Council case referred to 
a practice not uncommon in Bombay of 
valuing a prayer for a declaratory decree 
at Ee. 130 and condemned it as being un¬ 
warranted in law, but in the end their 
Lordships came to the conclusion that 
they would not be justified in assisting an 
objection of the type which rests on no 
sort of merit but on the most technical of 
technicalities”. In 50 Mad 646^ the learned 
Judges dealt with a suit the subject matter 
of which was not land or other properties 
which might be affected directly or in¬ 
directly by the declaration of adoption. In 
the present case we are dealing with a land 
suit which but for Art. 22 would have 
clearly fallen under Art. 17 of Soh. 2 to the 
Court.fees Act. Under the Punjab Courts 
Act, land suit’ means a suit relating tc 
land as defined in the Punjab Tenancy Act 
or to any right or interest in such land. 
In 60 P R 1907^ a Full Bench of the 
Punjab Chief Court held that for the pur¬ 
poses of the Punjab Courts Act, the value 
of a suit for a declaration that a sale by a 
male proprietor of ancestral agricultural 
land would not be binding after the 
alienor’s death, was the value of the land 
calculated at thirty times the revenue and 
not the amount of the consideration of the 
sale in dispute. By S. 12, Suits Valuation 
Act, the jurisdiction of a Court is not 
affected in any manner with respect to any 
suit instituted before rules under Part 1, 
applicable to the valuation of the suit, take 
effect, or Part 2 comes into force, or with 
respect to any appeal arising out of any 
such suit. 

On all these grounds we are disposed to 
hold that the plaint was properly valued 
|for jurisdictional purposes at 30 times the 
'revenue assessed on the land and that con- 
jsequently the Subordinate Judge was com¬ 
petent to hear the appeal. This finding 
would further avoid the anomaly of asses- 
ising a leaser value on a declaratory suit 
I wbere consequential relief is pra yed for 

3. Jaffa v. Gehna, (1907) 60 P R 1907=79 P L R 

1908=76 PWR 1907 (F B). 
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and a higher value on a similar suit where 
no consequential relief is prayed for. 
Counsel for the appellant has frankly con¬ 
ceded that in view of the finding arrived 
at by us on the jurisdictional value of the 
suit he has nothing to urge on the merits- 
of the case. We accordingly dismiss the 
appeal but make no order as to costs. 
Before we close we may remark that the 
trouble in this case has arisen on account! 
of the oversight of the Punjab Legislator^ 
to amend S. 4, Suits Valuation Act, at the 
time when it amended the Oourt.feea Act 
and inserted Art. 22 as a separate Article 
dealing with plaint or memorandum of 
appeal in a suit by a reversioner under the 
Punjab Customary law for a declaration 
in respect of an alienation of ancestral 
land. Previously, such declaratory suits- 
were governed by Art. 17 of Soh. 2 to the 
Court-fees Act, and were provided for 
under S. 4, Suits Valuation Act. What- 
the Legislature really intended in enacting 
Art. 22 was partially to amend Art. 17 in 
this respect, and if it did not introduce the 
amendment in Art. 17 itself, it should have 
brought the Suits Valuation Act into line 
with the new amendment. As we have 
held that the Local Government is nob 
competent to make any rules relating to- 
suits falling under Art. 22 by virtue of the 
powers conferred upon it by S, 3, Suits 
Valuation Act, and that so long as Art. 22 
is not expressly inserted in S. 4, no rule- 
framed under S, 3, Suits Valuation Act, 
can be referred to in order to determine 
the jurisdictional value of suits falling 
under Art, 22, we consider it necessary te 
bring this lacuna to the notice of the 
Local Government with a view to enable 
them to remove this defect by the requisite 
amendment of the Suits Valuation Act. 
A copy of this judgment will be forwarded 
to the Local Government through the 
Registrar of this Court for necessary action.. 

v.B.B./i.L. Appeal dismissed. 
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Skemp, J. 

Murad and others — Debtors — 

Petition ersv 

v. 

Lala Hans Baj (Official Receiver^ 
Jhang) and another —Opposite Party. 

Civil Revn. No. 890 of 1936, Decided on 
28th January 1937, from order of Dist. 
Judge, Jhang at Sargodha, D/- 22nd June 
1936. 
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(a) Punjab Relief of Indebtedness Act (7 
of 1934), S. 25 — Word ‘pi^oceeding* in S. 25 
includes an appeal against adjudication as 
iniolvent. 

A proceeding is a matter which proceeds or is 
going on. Therefore the word ‘proceeding’ in 
8. 25 includes an appeal against adjudication as 
an insolvent. [P 681 C 2] 

Jfs (b) Provincial Insolvency Act (1920), 
Ss. 38 and 28 - Debtor Member of agricul* 
tural tribe in Punjab adjudged insolvent for 
debts incurred by his father — His lands 
exempt from sale in execution of decree 
and also not liable for debts of his father 
under S. 9, Punjab Debtors’ Protection Act 
—Insolvent’s land does not vest in Official 
Receiver under S. 28, Provincial Insolvency 
Act — Such member though adjudicated 
insolvent is debtor within meaning of S. 38, 
Insolvency Act — He can apply to Debt Con¬ 
ciliation Board set up under Punjab Relief 
of Indebtedness Act for settlement of his 
debts even after he is adjudged insolvent* 

Where a member of the agricultural tribe in the 
Punjab is adjudged insolvent for debts incurred 
by hia father, his land, being exempt from sale in 
execution of a decree against him under 8. 16 
Punjab Alienation of Land Act, and it not 
being liable for the debt under 8. 9, Punjab 
Debtors' Protection Act, cannot vest in the 
Official Receiver under 8. 28, Provincial Insol¬ 
vency Act, Such person, though adjudicated 
insolvent, is a 'debtor' within the meaning of 
8. 38, Insolvency Act. The member therefore 
can apply to the Debt Conciliation Board set up 
under the Punjab Relief of Indebtedness Aot for 
the settlement of his debts even after he is 
adjudicated insolvent. [p 682 C 1] 

(c) Interpretation of Statutes-Later enact¬ 
ment — Conflict between S. 28, Provincial 
Insolvency Act and S. 25, Punjab Relief 
of Indebtedness Act — Provision of former 
statute being earlier is impliedly repealed by 
latter Act. 

If it is assumed that S. 28, Provincial Insol¬ 
vency Act, is in conflict with 8. 25, Punjab Relief 
of Indebtedness Aot, the provision of the former 
Aot being earlier is impliedly repealed by the 
provision of the latter Aot which is a later 
statute. [p 662 C I] 

Mohditiffidd Din Jdn — for Pofcitionors. 
Shdmdir Chdnd and Qdhul Chdnd — 

for Opposite Party. 

Order.—Three brothers, Ludhiana Siala 

of the Jhang District were adjudicated 
insolvents on the petition of a creditor. 
They appealed against the order of adju- 
dication to the District Judge, and pending 
the hearing of the appeal applied to the 
local Debt Conciliation Board, set up under 
the Punjab Relief of Indebtedness Act, to 
effect a settlement between them and their 
creditors. Before the hearing of the appeal, 
the Board issued a letter to the District 
Judge to stay proceedings. In due course, 
the effect of this was argued before the 


District Judge who held that he still had 
jurisdiction to hear the appeal and rejected 
It. The debtors have come here in second 
appeal. It is contended that no second 
appeal lies and this is well founded. S. 75, 
Provincial Insolvency Act, lays down that 
the appellate order of a District Court 
shall bo final. But the proviso lays down 
that the High Court, for the purpose of 
satisfying itself that an order made in any 
appeal decided by the District Court was 
according to law, may call for the case 
and pass such order with respect thereto 
as it thinks fit, and I shall treat the 
matter as a revision. It is urged that the 
District Judge acted without jurisdiction 
in view of S. 25. Punjab Relief of Indebted, 
ness Act, in proceeding to hear the appeal 
after receiving the letter of the Debt Con¬ 
ciliation Board, S. 25 is as follows : 

When an application has been made to a Board 
under 8* 9, no oivil Court shall entertain any 
new suit or other proceeding brought for the 
recovery of any debt for the settlement of which 
application has been made to the Board, and any 
suit or other proceeding pending before a oFvil 
Court in respect of any such debt shall be sus¬ 
pended until the Board has dismissed the applica¬ 
tion or an agreement has been made under 8. 17. 

Mr, Shamair Chaud for the rsspondent 
urged that an appeal in an insolvency case 
is not a proceeding. 'Proceeding’ is not 
defined in the Civil Procedure Code, and 
the provisions of law and the rulings cited 
before me are not relevant. A proceeding 
is a matter which proceeds or is going on, 
and I do not see why this should not 
include an appeal against adjudication as 
an insolvent. The argument of the District 
Judge is that although the Punjab Relief 
of Indebtedness Act has made certain 
amendments in the Provincial Insolvency 
Act, it does not touch the effect of adjudi. 
cation ; that under S. 28 (l) of the latter 
Act the insolvent shall aid to the utmost 
of his power in the realization of his pro¬ 
perty and the distribution of the proceeds 
among his creditors ; that to make an 
application to the Debt Conciliation Board 
to arrange a settlement for him is entirely 
violating these directions ; further that 
under S. 28 (2), while the order of adjudica¬ 
tion remains in force, no creditor can move 
any Court against the debtor and that it 
would be anomalous if an adjudicated 
insolvent could under similar circumstances 
seek the help of the Debt Conciliation 
Board. The person applying must be one 
in free control of his property whereas the 
insolvent s property vests in the Court or 



682 Lahore Nazar Mohammad v. Jumma (Abdul Rashid, J.) 


in the Official Receiver. The learned Dis¬ 
trict Judge overlooked the effect of sub- 
s. (5) of S. 28 which runs : 

The property of the insolvent for the purposes 
of this section shall not include any property 
. , . which is exempted by the Code of Civil 
Procedure 1908, or by any other enactment for 
the time being in force from liability to attach* 
ment and sale in execution of a decree. 

As the insolvents are members of a 
notified agricultural tribe, their land is nob 
liable to sale in execution of a decree and 
further their learned counsel, Mr. Moham¬ 
mad Din Jan, points out that according to 
the appellants some of the debts were 
incurred by their father so that under 
S. 9, Debtors’ Protection Act, 1936, their 
land would not be liable for these debts. 
I think there is weight in these arguments, 
and the land exempt from attachment and 
sale cannot be taken into account for pur¬ 
poses of S. 28, Provincial Insolvency Act. 
There is thus no doubt that the insolvents 
are debtors. Indeed, S. 38, Provincial 
Insolvency Act calls an adjudicated insol¬ 
vent a debtor. The argument of the District 
Judge assumes that S. 28, Provincial Insol. 
vency Act, is in conflict with S. 25, Relief 
lof Indebtedness Act. Even if this is correct, 
then the provision of the earlier statute, 
(5 of 1920) is impliedly repealed by the 
later (Punjab Act 7 of 1934): see Maxwell, 
Interpretation of Statutes, Ch. 7, 7th Edn., 
p.l36. Ido not understand why thereapon- 
dents are opposing this application. I 
think they have a much better chance of 
realizing something and realizing it quickly 
through a Conciliation Board than through 
an Insolvency Court. In any case, if the 
proceedings before the Conciliation Board 
fail, the respondents can continue the 
insolvency proceedings. I accept the revi¬ 
sion and set aside the order of the learned 
District Judge rejecting the insolvents' 
appeal and direct that in accordance with 
S. 25, Punjab Relief of Indebtedness Act, 
the hearing of the appeal shall be sus¬ 
pended until the Conciliation Board has 
dismissed the application or an agreement 
has been made. As the point is a novel one, 
the parties are to bear their own costs. 

W.D./A.ii. _ Revis ion allowed* 
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Abdul Rashid, J. 

Ghaudhri Nazar Muhammad and 
others — Petitioners. 

V. 

Jumma — Opposite Party. 

Criminal Revn. Petn. No. 244 of 1937, 
Decided on 16th April 1937, 
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Criminal P. C. (1898), S. 203 ~ DiimUial 

of complaint under —Further inquiry. 

Hven in a case of dismissal of a complaint under 
8. ‘203, Criminal P. 0., the order directing farther 
inquiry is improper unless the order of dismissal 
is perverse or foolish or is based on incomplete 
record of evidence: AIR 1928’Lah 97, Rel. on. 

[P 683 0 1] 

Shamair Chand — for Petitioners. 

Malik Mohammad Amin — 

for Opposite Party. 

Order.—On 29th May 1936, Jumma, 
complainant, filed a complaint against 
Nazar Muhammad and 20 other persons 
under S. 395,1. P. 0. The principal alle¬ 
gation in the complaint was that Nazar 
Muhammad and his companions had 
forcibly carried away a large amount of 
wheat belonging to the complainant and 
that in doing so they had given a beating 
to him and his womenfolk. It was also 
stated in the complaint that the women, 
folk belonging to the family of the com. 
plainant had been dragged along the 
ground. The complainant was asked to 
produce his evidence on Ist July. On 
that day the statements of six witnesses 
were recorded by the trial Court. The 
complainant however wanted another 
opportunity to produce further evidence. 
The case was therefore taken up on 14th 
July and the statements of two other 
witnesses for the complainant were 
recorded. On that day the complainant 
made a statement to the effect that he 
had no further evidence to produce. The 
learned Magistrate on a consideration of 
the entire evidence produced by the com¬ 
plainant came to the conclusion that no 
wheat had been carried away by the 
accused persona, and that no beating was 
given to the complainant or to any of hia 
womenfolk. On these findings the com¬ 
plaint was dismissed under S. 203 
Criminal P. C. 

Against the dismissal of the complaint 
Jumma preferred a petition for revision 
in the Court of the District Magistrate, 
Gujranwala. The learned District Magis- 
trate observed in his judgment that he 
had dealt recently with two mutation 
appeals where certain facts had oometo his 
notice and that it is possible those facts 
may have an important bearing on the 
present case. He therefore accepted the 
revision, set aside the order of dismissal 
and sent the case back to the Magistrate 
for further enquiry. In his judgment the 
learned District Magistrate suggested that 
the case required further iuveatigation 
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and that after anoh an investigation had 
been made by the Magistrate it would be 
for Nazar Muhammad, accused, to explain 
what exactly he did and why he did it. 
The Magistrate was directed to pass what¬ 
ever orders he thought fit after hearing 
both parties. The order of the learned 
District Magistrate therefore directs the 
Magistrate to summon and question the 
accused. 

It has been held by a Full Bench of the 

Punjab Chief Court ^ that further enquiry 

'after discharge is improper unless the 

order of discharge is manifestly perverse 

or foolish or is based upon a record of 

evidence which is obviously incomplete. 

In the present case the order dismissing 

the complaint has not been held by the 

District Magistrate to be manifestly per. 

verse or foolish. Moreover, it is not based 

on a record of evidence which is obviously 

incomplete as the complainant himself 

made a statement in the trial Court that 

ho had no further evidence to produce. In 

a case reported in A I R 1928 Lah 97 ^ 

the Magistrate dismissed a complaint 

under 8. 203, Criminal P. C, It was held 

that the dismissal of the complaint could 

not be set aside unless it was shown that 

the order of the Magistrate was perverse 

or foolish or was based on an incomplete 

record of evidence. The observations 

made in the Full Bench ruling are fully 

applicable to cases where a complaint has 

been dismissed under S. 203, Criminal P. C. 

For the reasons given above, I accept this 

petition for revision, set aside the order of 

the learned District Magistrate, dated 

15th December 1936, and restore the 

order of dismissal of the complaint passed 

by the trial Court on 12th September 
1936. 

T.M./d.s. _ Petition accepte d. 

• iSee Emperor v. Kitu, (1911) 10 P R 1911=11 
I 0 132=12 Cr L J 364=205 P L R 1911 
(P B)— Ed ,^. 

1. Moti Lai V. Emperor, AIR 1928Lah.97=106 
I 0 455=29 Or L J 39. 
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Coldstream and Din Mohammad, JJ. 

Nawah and others — Plaintiffs 

Appellants. 

v. 

Mt, Subhani and others —Defendants 

-Cl* ^ ~ Respondents, 

First Appeal No. 322 of 1936, Decided 

1937, from decree of Senior 
oub.Judge, Shahpur at Sargodha. 
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Custom (Punjab)— Succession — Tullas of 
Shahpur District —Married daughters. 

Under the Customary law which governs all 
tbo Muasalman tribes including Tullas of8b;f,bpur 
District, married daughters do not inherit their 
father’s estate in any circumstances. [P 683 C 2; 

P 684 0 1] 

M, L. Puri and Qahul Chand — 

for Appellants. 

E. C, Manchanda and S. L. Puri — 

for Respondents. 

Din Mohammad, J.—On 8bh September 
1934, Salehon’s widow, Mt. Subhani, 
made a gift of the whole of the estate in 
her possession to her married daughters, 
Mt. Fateh Bibi and Mt. Sat Bharai. On the 
15th June 1935 the suit out of which the 
present appeal has arisen was instituted 
by Salefaon s collaterals for a declaration 
that the said gift was null and void as 
against them after the death or the 
remarriage of Mt. Subhani. The only 
plea raised in defence was that the pro. 
party in suit being non.ancestral, daugh¬ 
ters excluded collaterals, especially those 
of the 10th degree, which the plaintiffs 
were. This plea found favour with the 
Senior Subordinate Judge and the plain¬ 
tiffs have appealed. It is common ground 
that under the Customary law which 
governs all the Muasalman tribes of 
Shahpur District, to which the parties 
belong, married daughters do not inherit 
their father s estate in any circumstances. 
Reference in this connection may be made 
to Questions 16 and 18 in the Manual of 
Customary Law prepared by Mr. (after¬ 
wards Sir) James Wilson, and the answers 
thereto, which afl5rm this proposition in 
clear and unequivocal terms. It is con. 
tended, however, on behalf of the daugh. 
tera that, in the first instance, Tullas, 
which the parties are, do not appear to 
have been consulted at the time the 
Manual was compiled and hence the 
entries therein have no binding force on 
them and secondly, that even if they 
were, the instances relied on by the daugh. 

ters displace the presumption arising 
against them. 

So far as the first contention is con. 
cerned, we are not impressed by the argu- 
ment advanced on behalf of the defen. 
dants. In the glossary of Tribes and 
Castes, Tulla is described as a Jat clan 
found in Shahpur and it cannot be denied 
that some branches of the principal tribe 
were consulted by the compiler of the 
Manual. Moreover, this plea was not 
even remotely suggested in the Court 
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below, both parties having proceeded on 
the assumption that they were bound by 
the custom found prevalent among the 
other Mussalman tribes of the district. 
In fact, the defendants, not being able to 
find any instance from their own tribe, 
relied on the instances that they could lay 
hands on from their neighbours. The 
compiler himself has remarked that he 
had consulted the miscellaneous Mussal¬ 
man tribes and Tulla is a miscellaneous 
tribe. This contention therefore fails. 
The only question that remains to be con¬ 
sidered is whether the presumption aris¬ 
ing from the Customary law has been 
rebutted. In this connection the defen. 
dants rely on certain judicial decisions 
relating to some other Mussalman tribes 
residing in the district as well as on some 
copies of pedigrees of some other tribes 
living in the neighbouring villages. We 
have given due consideration to the evi¬ 
dence relied on by the defendants and 
have come to the conclusion that in the 
light of the Full Bench decision reported 
in 39 P L E 349,^ the recent judicial deci¬ 
sions are not suflScient to abrogate the 
custom so clearly laid down in the Manual 
of Customary law governing the parties. 
As regards the pedigrees, it is enough to 
say that they do not show whether the 
daughters who were found in possession 
of their father’s estates, when those pedi¬ 
grees were prepared, were married or 
unmarried and in the absence of this 
information, those documents can be of 
little avail to the defendants, inasmuch 
as the custom prevailing in the district 
recognizes the right of unmarried daugh¬ 
ters to succeed to their father’s estate in 
certa;in circumstances and under certain 
conditions. Further, it cannot be ignored 
that in the tribe to which the parties 
belong, this gift appears to be the first 
attempt to depart from the rule laid down 
in the Customary law. 

The result is that we allow this appeal, 
set aside the order of the Court below 
and decree the plaintiffs’ suit. In view 
of the fact, however, that the action 
taken by Mt. Subhani was possibly infiu- 
enced by certain decisions of this Court 
and the resistance to the suit was also 
offered on that basis, we leave the parties 
to bear their own costs throughout. 

S.C./d.s. _ Appeal allowed. 

1. Bahadur v. Nihal Kaur, AIR 1937 Lah 461 
=39 P L R 849 (P B). 
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Coldstream, J. 

Mohammad Bashid Ahmad — Accused 

— Petitioner. 

V. 

Emperor. 

Criminal Revn. Petns. Nos. 588 and 764 
of 1936, Decided on 19th August 1936, 
from order of Seas. Judge, Karnal, D/. 2nd 
December 1935. 

Stamp Act (1899), S. 2 (24)-Settlement— 
Instrument even if includei agreement by 
beneficiary to act in particular way in conii- 
deration of settlement is settlement. 

Even if an instrument making a settlement 
includes an agreement by the beneficiary to act in 
a particular way in consideration of the Bettle- 
ment, the instrument can be regarded as a settle¬ 
ment within the meaning of 8. 2 (24), Stamp Act. 

[P 686 0 21 

Parkash Ghand for Shamair Ghand — 

for Petitioner. 

Manohar Lai Mehra for Govt. Advocate 

— for the Crown. 

Order.—This judgment will dispose of 
the two Revn, Petns. Nos. 588 and 764 
of 1936. Mt. Nasib.un.nisa, the mother 
of the two petitioners Mohammad Rashid 
Ahmad and Mir Meharban Ali, owned 
agricultural and residential property in 
Rohtak and Hissar districts worth approxi¬ 
mately Es. 5,32,000. In order to settle 
disputes between Mt. Nasib.un.nisa and 
her sons over this property, the three of 
them on 14th July 1935 executed and 
registered at Jhajjar an instrument record¬ 
ing that Nasib.un.nisa transferred her 
rights in all this property to her two sons 
in equal shares, the shares to be deter- 
mined by lot, each of her sons undertaking 
to give her Rs, 30 monthly, and ten maunds 
of wheat annually by way of maintenance. 
The deed also provided that Mir Meharban 
Ali would agree to the appointment of a 
second lambardar in the village Barkata- 
bad (included in the property transferred 
by the deed) and if no second lambardar 
was appointed, the two sons would during 
their mother's lifetime share the lambar- 
dar's dues in Barkatabad and Sulakhani 
equally. If Mohammad Rashid Ahmad 
was appointed lambardar of Barkatabad, 
ho would not have any right to the 
lambardar’s dues in Sulkhani. The deed 
was stamped with a stamp of the value of 
one rupee. 

The default clauses are not clearly 
expressed but it is admitted that their 
inteotion was that if the sons did not give 
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their mother the cash and grain fixed for 
her maintenanoe, the transfer of the land 
in their favour would be ineffectual. On 
16th August 1933, a year after the deed 
had been registered, Damodar Mai, the 
Head Registration Muharrir, Rohtak, who 
had received the document from the Regis¬ 
trar s Office at Jhajjar in due course, 
brought it to the notice of the Collector, 
Rohtak, that the deed was under-stamped, 
as it was a deed of gift the stamp on 
which under Art. 33, Soh. 1 to the Stamp 
Act, was a great deal more than one rupee. 
Twenty months later, in April 1935, a 
complaint was filed by a Stamp Auditor 
in a Rohtak Magistrate's Court charging 
Mt. Nasib-un-nisa, Mohammad Rashid 
Ahmad and Mir Meharban Ali under Ss. 62 
and 64, Stamp Act. The Magistrate found 
that the deed was a deed of settlement as 
defined in S. 2 (24) (b), Stamp Act, the stamp 
on which should, according to Art. 58, 
Soh. 1, have been of the value of Rupees 
3,990, the value of the property settled 
being Re. 5,31,989. He found that the 
accused had not acted with fraudulent 
intent in under-stamping the deed and 
acquitted them of the offence under S. 64 
of the Act. He convicted them all under 
S. 62 and sentenced them to a fine of 
Rs. 500 each or six months* simple impri¬ 
sonment in default. On appeal, the Sessions 
Judge upheld the conviction but consider, 
ing that Mt. Nasib-un-nisa was a purdah- 
nashin lady acting under her sons’ guidance 
reduced her sentence to Rs. 5. Moham- 
mad Rashid Ahmad and Mir Meharban Ali 
have petitioned against their conviction. 
Their counsel has taken one point only, 
namely that the lower Courts have erred 
in holding the deed to bo a settlement. 
No objection has been taken to the valua- 
tion of^ the property concerned or the 
calculation of the stamp duty on the 

assumption that the instrument is a deed 
of settlement. 

Petitioner s counsel’s contention, as I 
understand it, is simply that the deed is 
not a deed of settlement but an agreement 
which was properly stamped with a stamp 
of one rupee (in the Punjab) under Art. 5 (o), 
of the Schedule to the Act. In support 
of this contention his argument is that 
the deed cannot be a settlement because 
the settlement provisions made by it are 
conditional on the performance by the 
beneficiaries of their promise recorded in 
the deed. A settlement, he contends, must 
be independent of consideration and not 


voidable or revocable on the breach of its 
conditions by another party. Therefore 
this deed is not one falling within any 
special provision of the schedule to the 
Stamp Act and was properly stamped as 
an agreement; counsel has not been able 
to cite any authority supporting his pro¬ 
position. That a settlement may be an 
agreement for consideration is clear from 
the definition in the Stamp Act [see S. 2 
(24) (a)], and I can see no reason for hold¬ 
ing that if an instrument making a 
settlenient includes an agreement by the 
beneficiary to act in a particular way in 
consideration of the settlement, the instru. 
ment cannot be regarded as a settlement. 
This particular deed appears to me to be 
clearly a non.testamentary disposition of 
imtnoveable property made for the purpose 
of distributing the property of Mt. Nasib- 
un-nisa among her family and appears 
therefore to be a settlement as define I in 
S. 2 (24), Stamp Act. The petitioners were 
therefore rightly convicted. Having regard 
to the finding of the trial Court that the 
petitioners had no intention to defraud, 

I think that a fine of Rs. 75 in the case of 
each will suffice. The petitioners might 
have effected a valid gift by mutation 
proceedings. The fine paid in excess of 
that now imposed will be refunded. To 
this extent the petitions are accepted. 

P.R./o.S. P&titious partly CLCcepted. 
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Bhide, J. 

Ilachi Bam — Plaintiff — Petitioner. 


V. 

Amir Ali and another — Defendants 

Opposite Party. 

Civil Revn. Petn. No. 71 of 1937, 

Decided on 28th April 1937. from decree 

of Small Cause Court Judge, Amritsar. D/. 
26th August 1936. 

(a) Revision-Fresb pelition-First petition 
dismissed in default—Second petition lies. 

Where the first petition for revision is dismissed 

petition for revision can lie • 
64 PB 1901 [FB) and A J B mS Lah 550, Zl. 

[P 686 0 1} 

Indebtedne,. Act (7 of 
1934), S 13 -Scope -S. 13 only deal, with 

Bo«d"*® “pp*y“g ‘o 

Section 13. Punjab Relief of Indebtedneaa Act 

dohtor wif "“**,.‘**° d‘80barge of liability of the 
debtor who apphee to the Board and not with the 
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liability of other persons who are not parties to 
the proceedings before the Board. [P 686 0 1] 


Bannerji — for Petitioner. 

D. Qureshi for Maurice — 

for Opposite Party. 

Order. — This petition for revision 
arises out of a suit for recovery of Es. 275 
on the basis of a promissory note which 
was executed by three persons named 
Nawab Din, Amir Ali and Ghulam Qadir. 
Nawab Din made an application to the 
Debt Conciliation Board, Amritsar, upon 
which he was discharged from the debt. 
The plaintiff thereupon instituted the pre¬ 
sent suit against Amir Ali and Ghulam 
Qadir, the other two executors of the pro¬ 
missory note. They raised the plea that 
the debt having been discharged by the 
Debt Conciliation Board, the suit was not 
competent even against them by virtue of 
the provisions of S. 13 (2), Punjab Relief 
of Indebtedness Act, which lays down 
that the debt must be deemed to have 
been duly discharged for all purposes and 
all occasions. The learned Judge of the 
Small Cause Court upheld this plea and 
dismissed the suit. The plaintiff has pre. 
ferred a petition for revision of this order. 
A preliminary objection is raised that a 
petition for revision of the said order has 
already been dismissed and a second peti¬ 
tion is not competent. The learned 
counsel for the petitioner has cited 54 P R 
1901,* a Full Bench decision of the Punjab 
Chief Court, according to which a second 
petition for revision would seem to lie 
when the first one was dismissed in 
default, as it was in the present case. 
lA similar view was taken by a learned 
Judge of this Court in A I R 1928 Lah 
|550.^ I accordingly hold that the present 
petition is competent. 

On merits, I am unable to agree with 
the construction placed upon the provi¬ 
sions of S. 13, Punjab Relief of Indebted¬ 
ness Act by the Court below. The only 
person who had applied to the Debt Con¬ 
ciliation Board was Nawab Din. The 
present respondents were not parties to 
ithose proceedings and it seems to my 
mind clear that S. 13 only deals with the 
discharge of liability of the debtor who 
applies to the Board and not with the 
liability of other persons who are not 
parties to the proceedings before the 

1. Umar Din v. Ala Baksh, (1901) 64 P R 1901 

=46PLR 1901 (FB). 

2. Neba Ram v. Khota Ram, AIR 1928 Lah 

550=11010 833, 


1981 

Board. The learned Judge of the Small 
Cause Court has, however, not decided 
some of the other objections raised by the 
respondents, e. g. as regards the com¬ 
pliance with the provisions of the Punjab 
Relief of Indebtedness Act, and the case 
has therefore to be remanded. I there¬ 
fore accept this petition for revision and 
setting aside the order of the learned 
Judge, remand the case for re.deoision in 
the light of the above remarks. Costs 
will follow final decision. Parties to 
appear in the Court below on 17th Mav 
1937. 

w.D./a.L. Case remanded. 
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Addison and Din Mohammad JJ. 

Karam Singh — Defendant — 

Appellant, 

V. 

Khairati Bam, Plaintiff and others, 

Defendants — Respondents. 

First Appeal No. 179 of 1936, Decided 
on 7th January 1937, from decree of Sub- 
Judge, First Class, Amritsar, D/. 7 th 
January 1936, 

Mortgage — Mortgage executed to stifle 
criminal prosecutions—Mortgage cannot be 
enforced against executants nor against per* 
sons standing sureties. 

A mortgage ezeouted to stifle oriminal proseoo* 
tioDS against some ol the ezecntants cannot be 
enforced against the ezeoatants. Their sureties 
are also not bound by their agreement in the 
mortgage entered into for the purpose of stifling 
criminal prosecution : Jones v. Merionethshire 
Permanent Bencfxt Building Society, (2893) I 
Ch 173\ AIR 1928 Boxn 639 and 11 Bom 566, 
Bel. on; 19 Bom 697, Disting. [P 687 0 2] 

D. B, Sawhney and S. L. Puri — for 
Appellant. 

J. G. Sethi and Chiranjiva Lai 
Aggarwal—tor Respondents 10 to 13. 

Madan Mohan — for Respondents 3 
to 5. 

Judgment. — Defendants 1 to 3, Lai 
Chand, Chuni Lai and 8ohan Lai, sons of 
Badha Kishen, mortgaged certain property 
in favour of Bhola Nath deceased, father 
of defendants 6 to 8, and defendants i 
and 5, Chet Bam and Amar Nath, were 
sureties for payment of the mortgage ood. 
sideratioD in case of default. This mort¬ 
gage is dated 13th May 1927, and was for 
Rs. 4,000. Bhola Nath transferred his 
mortgage rights in favour of Dr. Karam 
Singh, defendant 9, for Bs. 2,500 by a 
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deed dated 19fch February 1928. Dr. 
Karam Singh then transferred his rights 
to the plaintiff Khairati Ram for Rs. 3,000 
by a deed dated 1st January 1929.' In 
this deed Dr. Karam Singh contracted 
that if the transferee, the plaintiff, 
suffered any loss in the amount due 
to him on account of any legal flaw, 
such loss would be recoverable from his 
person and property up to the sum of 
Rs. 3.000 but no more. The plaintiff sued 
by reason of his transfer, deed to make the 
original mortgagors defendants 1 to 3 and 
the sureties defendants 4 and 5 liable 
thereon. His suit has been dismissed 
against every one except Dr. Karam Singh 
who has been made liable to the extent of 
Rs. 2,000 on the guarantee clause in his 
transfer deed. Dr. Karam Singh has 
appealed against the decree passed against 
him. Defendants 1 to 5 pleaded that the 
mortgage in favour of Bhola Nath was 
secured by undue influence and that they 
had signed it in order to stifle a series of 
criminal prosecutions against defendants 1 
and 2, Lai Chand and Ghuni Lai. The case 
for these defendants is as follows : Ghuni 
Lai, defendant 2, purchased the share 
of Bhola Nath in certain outstandings 
amounting to Rs. 22,322 for Rs. 13.000. 
In order to get this sale cancelled, Bhola 
Nath brought four criminal complaints 
against Ghuni Lai alone, and, in one case, 
against Ghuni Lai and Lai Ghand. Moat 
of these cases were not compoundable, the 
offences charged being under Ss. 406, 408, 
420 and 477,1. P. G. At the same time, 
La Ghand brought one criminal case 
under 8. 417,1. P. G., against Bhola Nath, 
and Chum Lai did the same. One Sobha 
Ram intervened and told Ghuni Lai that 
If he wished to be safe from jail, he should 
mortgage his property in favour of Bhola 
mth. Under this pressure Ghuni Lai has 
stated that on 13th May 1927 he was 
made to sign a reference to arbitration 
with respect to this dispute, the arbitrator 
appointed being Sobha Ram. On the same 
day Sobha Ram gave his award and the 
mortgage deed was executed. On the next 
day most of the criminal cases were with- 

withdrawn 

111 ^Oth May 1927. In the award it was 
clearly stated that the parties had filed 
criminal cases against each other and one 

nL? arbitrator forming 

part of his award was that the criminal 

be withdrawn either by compromise or in 
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any other possible way. As a matter of 

fact, in accordance with this award, these 

cases were withdrawn and the mortgage 
effected. 

It is clear from the evidence and from 
the facts stated that the mortgage deed 
in question was executed by defendants 1 
to 3, who are brothers, in order to stifle 
the criminal prosecutions against Ghuni 
Lai and Lai Ghand. and we are in full 
agreement with the decision of the trial 
Court in this respect. It follows that 
the mortgage deed cannot be enforced 
against defendants 1 to 3. Nor is the 
case of defendants 4 and 5. the sureties, 
different. They stood surety in order to 
stifle the same criminal cases. In 
1 Ch 173 Mhe relatives of the sLrefary 

of a building society who had embezzled 

money, gave a written undertaking to the 
society to make good the greater part of 
the debt, the consideration being the 
forbearance of the society to sue the 
secretary for the amount embezzled. It 
was held that the agreement of the rela. 
tives was founded on illegal consideration 
and void. In A I R 1928 Bom 539,^ it 
was held that a surety, who guaranteed 
the performance of an agreement without 
consideration was not bound by his 
guarantee. In 11 Bom 566.^ a third party 
gave the creditors of H a guarantee for 
the payment of the debts of H. the ere- 
ditors agreeing to abstain from proceeding 
criminally against H for fifteen days. It 
was held that such a guarantee could not 
be enforced by the creditors as they could 
not by stifling a prosecution obtain a 
guarantee from a third party. 19 Bom 
697. relied upon by the appellant's coun¬ 
sel, IS not in point. We therefore hold 
that the sureties also cannot be bound by 
their agreement in the mortgage in quea- 
tion which was entered into for the pur¬ 
pose of stifling criminal prosecutions. It 
is not disputed that the decree is cor. 
rect ^ on these findings. We, therefore, 
dismiss the appeal with costs. 

S^o/d s. Appe al dismissed, 

1. Jones v. Merionethshire Permnent Benefit 

Building Society, (1892) 1 Oh 173=61 L J Oh 

138—65 L T 685=40 W R 273=17 Cox 0 0 
389. 

2. Pestonji Manekji Mody v. Bai Meherbai AIR 

1928 Bom 539=112 I 0 740=30 Bom L R 
140T* 

3. Kessowji Tuslidas v. Hurjivan Mulji, (1887) 

11 Bom 566. 

4. Kaehiba v. Shripat Narehiv, (1895) 19 Bom. 

0«7 I • 
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Tek Chand, J, 

Ihsan Ilahi — Plaintiff— Appellant. 

V. 

Ata Ullah and others — Defendants — 

Respondents. 

Second Appeal No. 72 of 1937, Decided 
on 15th April 1937, from decree of Senior 
Sub-Judge, Sialkot, D/. 5th October 1936. 

(a) Civil P. C. (1908), S. 149— Mistake — 
Bona Jfides — Appeal filed within time on 
insufficient stamp on basis of valuation of 
*u*t — Appellant making good deficiency 
within time allowed but after limitation— 
Appeal is not barred—Delay can be condoned 
under S. 149. 

Where an appeal ia filed on an insuflBoiently 
stamped paper on the basis of the valuation as 
given in the judgment and the decree of the lower 
Court, but subsequently the valuation is found 
muoh more than that which is stated in the 
decree, and the appellant pays the defioienoy 
within the time allowed by the Court, the delay 
oan be oondoned in such cases under 8. 149, Civil 
P. C., and the appeal does notbeoome time*barred 
even if deficiency is made good after expiration of 
the period of limitation for appeal. [P 688 0 1, 2] 

(b) Evidence Act (1872), S. 13—Document 
— Mortgage deed—Plaintiff bringing suit for 
declaration of title to property mortgaged by 
predecessor-in interest — Mortgage deed is 
admissible in proof of title as assertion of 
right. 

An aot of transfer by way of sale or mortgage 
of property necessarily involves the assertion that 
the transferor owns the interest transferred. It 
is therefore a transaction by which the right is 
claimed or asserted, and consequently a mortgage 
of the property in dispute by the predecessor-in- 
interest of the plaintifi is admissible in proof of 
his title : AI R 1921 Mad 383 ; 26 7 C ?46 and 
AIR 1928 Cal 315, Rel. on. [P 688 0 2] 

Mehr Chand Mahajan —for Appellant. 

M. M. Aslam Khan —for Respondents. 

Judgment.—A preliminary objection is 
raised by counsel for the respondents that 
this appeal is barred by time, inasmuch 
as the memorandum of appeal, as origi. 
naiiy presented, was insufiQciently stamped 
and the deficiency was made good long 
after the period prescribed by law for pre- 
sentation of the appeal had passed. The 
objection is without force. In the certified 
copies of the judgment and the decree of 
the Senior Subordinate Judge, the value of 
the suit for purposes of jurisdiction was 
given as Rs. 5, and it was on this amount 
that the appellant paid oourt-fee while 
presenting the appeal. Subsequently it 
transpired that the real value of the suit 
was muoh more and therefore the appel¬ 
lant was called upon to pay the deficient 
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oourt-fee, which he made good within thel 

time allowed. The defendants-respondents 

themselves had stamped their appeal 
before the Senior Subordinate Judge with 
a oourt.fee of 6 annas valuing the appeal 
for purposes of jurisdiction and oourt.fee 
at Rs. 5. This mistake was not noticed 
while their appeal was pending before the 
Senior Subordinate Judge, and it appears 
that the valuation as given in the defen¬ 
dants* memorandum of appeal was taken 
as correct at the time of preparing the 
decree-sheet by the office of the Senior 
Subordinate Judge. This is eminently a 
fit case in which the delay in filing the 
deficient oourt.fee be oondoned under 
S. 149, Civil P. 0. I overrule the prelimi. 
nary objection. 

On the merits, the question involved ia 
really one of fact, but the finding of the 
learned Senior Subordinate Judge is viti. 
ated by the circumstance that he has 
excluded from consideration important 
documentary evidence on the erroneous 
ground that it was legally inadmissible. It 
appears that on Ist July 1921 the plain¬ 
tiff’s father executed a mortgage deed 
(Ex. P. 1) in favour of one Ghasita Mai in 
respect of his house and other properties 
including the site now in dispute which is 
described as chabutra nishastgah mosuma 
chah Deuramvala. The Senior Subordi¬ 
nate Judge has held that this deed is inad¬ 
missible under 8. 21, Evidence Aot, as it 
merely contains an admission by the exe¬ 
cutant in his own favour. The learned 
Judge appears to have entirely overlooked 
the provisions of S. 13, Evidence Aot, 
which lays down inter alia that where 
the question is as to the existence of any 
right, any transaction by which the right 
in question was asserted is relevant. An 
aot of transfer by way of sale or mortgage 
of property necessarily involves the asser. 
tioD tbat the transferor owns the interest 
transferred. It ia therefore a transaction 
by which the right is claimed or asserted, 
and consequently a mortgage of the pro- 
party in dispute by the predecessor.in¬ 
interest of the plaintiff ia admiaaibla in 
proof of hia title: see 70 I 0 389,^ 16 I C 
746^ and 55 Cal 355.^ The omission of the 

1. Nallasiva Mudaliar v. Bavan Bibi, AIR 1921 
Mad 333=70 I 0 389. 

2. Bama Iyengar v. M. Kaslnivenda Iyengar. 
(1912) 16 1 0 746=23 ML 1 327. 

3. Monmatha Nath v. Bajeswar Bai, AIB 1928 

Oal 316=107 I 0 81=66 Oal 366=32 OWN 
181. 
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learned Senior Subordinate Judge to con¬ 
sider this important piece of evidence 
■clearly vitiates the finding. 

There is another serious defect in the 
■trial of the suit. The plaintiff had relied 
■upon an application made in 1910 by Jalal 
Din, father of defendant 6, and his brother 
Barkat Ali, to the Deputy Commissioner 
as President of the Municipal Committee, 
Sialkot, in which the applicants admitted 
that the plot now in dispute belonged to 
the father of the plaintiff. This document 
is in a municipal record, which from the 
very beginning had been mentioned by the 
plaintiff as evidence on which he relied. 
The municipal record was accordingly sent 
for, and formally produced by the munici¬ 
pal clerk; but no attempt was made to 
have this application formally proved, or 
its contents put to the respondents. The 
learned Senior Subordinate Judge rightly 
recognized the importance of this evidence, 
but observed that he was unable to refer 
to it as it had not been formally proved. 
It appears that both parties were under a 
misapprehension with regard to the admis¬ 
sibility of the contents of this record. This 
'IS apparent from the fact that in his argu¬ 
ments before me, counsel for the respon¬ 
dents referred to an application stated to 
have been made to the Municipal Com. 
mittee by the father of the plaintiff in 
1924, another application by plaintiff him. 
self in 1933, and a third application by his 
son in 1934 to raise structures on the site 
in dispute. These applications are on the 
same municipal file, but none of them had 
been formally proved, apparently under 
the misapprehension, which generally pre¬ 
vails in the lower Courts, that by merely 
summoning a record all its contents are 
automatically proved and become evidence 
in the case. It is hardly necessary to say 
that this is an entirely erroneous view of 
the law. However, as the mistake appears 
iio have been made by both sides and was 
not noticed hy the trial Court, and as the 
documents above referred to appear to 
have an important bearing on the cases of 
both sides. I think it is in the interests of 
justice that the parties be given further 
opportunity of having them proved and 
formally brought on the record. 

Having regard to all these defects, the 
finding of the learned Judge cannot be 
accepted as final, and the proper coarse is 
to accept this appeal, set aside the judg¬ 
ment of the Senior Subordinate Judge and 
remand the case to him for re-hearing and 
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re-decision. In coming to his decision, the 
learned Judge will take into consideration 
the mortgage deed, Ex. P. 1, which, as has 
been held above, is legal evidence in the 
case. He will also allow the plaintiff an 
opportunity to prove the application by 
Jalal Din and Barkat Ali presented on 6th 
April 1910, which is on the municipal 
record. The defendant, respondent will 
also be allowed to prove the applications 
above mentioned, or other documents on 
the municipal file, if they so desire. The 
Senior Subordinate Judge may record this 
additional evidence himself, or if he thinks 
proper, he may remit the case to tho 
Court of first instance under 0. 41, E, 25 
or R. 27 for this purpose. Court-fee on 
this appeal shall be refunded; other costs 
shall be coats in the cause. Both counsel 
have been directed to cause their clients to 
appear before the Senior Subordinate 
Judge, Sialkot, on 17th May 1937, when a 
date for further proceedings in the case 
will be fixed. 

k.b./a.l. Case remanded. 
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Young, 0. J. and Monroe, J. 

Ml Aziz Convict — Appellant. 

V. 

Emperor, 

^ Criminal Appeal No. 935 of 1935, De¬ 
cided on 28th November 1935, from order 
of Addl. Sees. Judge, Lahore, D/. 9th 
August 1935. 

(a) Criminal Trial—Approver — Statement 
of approver corroboraled—Pardon forfeited 
— Statement is sufficient evidence for bis 
conviction. 

Where an accused who is made an approver 
makes a statement which in its general aspect ia 
abundantly corroborated and there is no doubt of 
the truth of the story told in it, such statement 
is sufficient evidence for his conviction when he 
turns hostile and forfeits his pardon. [P 691 0 1] 

(b) Criminal Trial—Sentence —Prerogative 
of mercy—Murder case — Accused sentenced 
to transportation for life — Sentence though 
could not be reduced by Court, case held 
strong for exercise of prerogative of mercy. 

The accused was a girl less than 17 years old at 
the time of the murder. Her husband and mother 
were determined on murder. Though the accused 
failed to earn pardon, her statement as approver 
led to the successful investigation and conviction 
of the principal otiminal. She had already served 
a considerable sentence and had also suffered bv 
reason of the birth of her child in jail. She wag 
convicted under S. 302, I. P. 0., and was sen¬ 
tenced to transportation for life ; 
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Held : that the Court had no power to reduce 
the sentence. However, the case was very strong 
for the exercise of the prerogative of meroy. 

[P 691 C 1, 2] 

M. Mohamviad Aslam Khan — 

for Appellant. 

B. C. Soni for Govt, Advocate — 

for the Crown, 

Monroe, J.—Mt. Aziz Begum has been 
convicted under Ss. 302 and 120-B, I.P.C., 
of being accessory to the murder of Duni 
Chand, and has been sentenced to trans- 
portation for life. The accused was one 
of four persona who were charged with 
the murder of Duni Chand, namely the 
accused, Mt. Mahtab Bibi, her mother, 
Aziz Din, her husband, and Chiragh Din, 
her step-brother. The accused became an 
approver and made a statement after a 
promise of pardon had been duly made to 
her ; this statement involved herself as 
well as the other three persons who were 
charged. Before the committing Magis¬ 
trate she gave evidence on 8th, 9th and 
I7th June 1933: in her direct examination 
on 8th and 9th July she supported the 
statement already made by her, but on the 
l7th in cross-examination she stated that 
she had made her statement to the police 
and the District Magistrate as well as 
before the committing Magistrate because 
the police had told her that if she did not 
make the statement she would be hanged : 
she also said that the police had told her 
that similar statements had been made by 
other members of her family ; she accused 
the police of having ill-treated her and 
asserted that she knew nothing of the 
occurrence. At the trial she was again 
called as a witness and was declared 
hostile and her evidence before the com¬ 
mitting Magistrate was brought on the 
record under S. 288, Criminal P. C. At 
the original trial, Aziz Din and Chiragh 
Din were convicted under S, 302 : Mt. 
Mehtab Bibi was acquitted on the ground 
that the approver's statement was not 
corroborated as against her : but both the 
trial Judge and on appeal this Court relied 
on Mt. Aziz Begum s statement in uphold¬ 
ing the convictions of Aziz Din and Chi. 
ragh Din. The learned Sessions Judge has 
found that she has forfeited her pardon, 
and, as already stated, has convicted her 
of participation in the murder. 

The first question before us is whether 
she has forfeited her pardon. On this point 
she has repeated her earlier allegations 
that she made her statement under the 


influence and threat of the police, and- 
before the committing Magistrate sh^ 
added that when she made the statement 
she was not in her normal senses, having 
given birth to a child eight days earlier. 
We have not however to consider the 
difiScult question, suggested by this state¬ 
ment, whether the mother of a newly 
born child may not be unfit soon after the- 
birth to make a statement, for the state¬ 
ment that her child had then been born 
eight days previously^ is untrue and ia- 
actually in conflict with her own state¬ 
ment, "l am pregnant", made before the 
committing Magistrate in the earlier trial- 
on 17th June 1933, 12 days after her 
statement before the District Magistrate : 
her baby is in fact now only about a year 
and a half old and was not born till some 
six months after her statements were 
made. There is no evidence of any kind to 
support the charge of ill-treatment by the 
police and the fact that for two days she 
gave evidence before the committing 
Magistrate without a suggestion of thie 
kind and it was only after an interval of 
more than a week when under cross- 
examination by counsel for her mother 
and husband that, for the first time, she 
became an unwilling witness. We agree- 
with the learned Sessions Judge that the 
statement of Mt. Aziz Begam was made 
voluntarily and that she has forfeited her 
pardon. 

There remains the question whether she 
is guilty of the crime attributed to her- 
Mt. Mehtab Bibi, Mt. Aziz Begum's 
mother, was indebted to Duni Chand: the 
debt was once renewed and on that occa¬ 
sion he demanded the signature of Mt. 
Aziz Begum on the new note : she after¬ 
wards married Aziz Din and some months 
after the marriage Duni Chand demanded 
his money : Duni Chand renewed the nots 
once more, requiring Aziz Din to sign in 
addition. After a time Duni Chand began 
to press for his money and, as he had been 
deceived in certain respects, he was per¬ 
sistent : the matter was discussed and it 
was decided that he should die, the first 
suggestion of this being made by Aziz Din. 
An elaborate plot for the destruction of 
Duni Chand was then made : the details 
are fully set out in Mt. Aziz Begum’s 
statement and it is unnecessary to repro¬ 
duce them : it is sufficient to state that 
she took part in the discussion of the plot 
in which a definite part was allotted ta 
her. Duni Chand was then informed that 
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the note would be paid and an appoint¬ 
ment was made for payment at his shop. 
At the appointed time Mt. Mehtab Bibi 
and Mt. Aziz Begum went to the shop osten¬ 
sibly to pay off the note : at the same time 
Aziz Bin and Chiragh Bin entered Buni 
Chand’s premises from the rear : Mt. Aziz 
Begum was sent home to fetch the money 
after the promissory notes had been 
examined and as she went out, she fastened 
the outer chain of the door of the com. 
pound : she stood at the door of her own 
house close-by watching : an hour after, 
wards she returned and unfastened the 
chain and found that the door was bolted 
on the inside : she returned home and 
saw Mt. Mehtab Bibi, Aziz Bin and 
Chiragh Bin : Aziz Bin and Chiragh Bin 
were washing off blood and afterwards 
changed their bloodstained clothes. Later, 
the notes were burned and after a further 
interval, Aziz Bin brought a tonga and he 
took away the corpse placed in a bag: 
Mehtab Bibi accompanied Aziz Bin on his 
mission. The approver’s statement in its 
general aspect is abundantly corroborated : 
there can be no doubt of the truth of the 
story told in it: and it and it alone is in 
our opinion sufficient evidence for the con. 
viction of Mt. Aziz Begum. In addition, 
however, the statement is corroborated by 
evidence which connects Mt, Aziz Begum 
with the crime. She produced articles of 
clothing, referred to in her statement, 
which were found to be stained with 
human blood and kerosine oil: she was 
seen standing near the tonga when the 
corpse was being placed in it: she was 
seen carrying water towards Buni Chand’s 
house early the next morning, the purpose 
being, as stated by her, to remove blood¬ 
stains from Buni Chand’s floor. These 
facts show a connexion with and know¬ 
ledge of the death of Buni Chand: standing 
alone, they support but do not establish 
the case against Mt. Aziz Begum; It is 
her confession itself corroborated exactly 
in detail after detail that gives convincing 
proof of her guilt. 

The conviction must be upheld, and we 
have no power to reduce the sentence. If 
we had the power, we should do so. Mt. 
Aziz Begum was less than seventeen years 
old at the time of the murder; though 
Mt. Mehtab Bibi was acquitted, the 
grounds for her acquittal were technical 
and there can be little doubt that she and 
Aziz Bin were the chief actors in the 
plot; the situation of a girl whose mother 


and husband are determined on murder is 
not an enviable one and though she failed 
to earn her pardon, it should be remem. 
bered in her favour that her statement as 
approver led to a successful investigation 
and to the conviction of the principal 
criminal. Mt. Aziz Begum has already 
served a considerable sentence and has 
also suffered by reason of the birth of her 
child in jail. There could not be stronger 
case for the exercise of the prerogative of 
mercy. A copy of this judgment should be 
sent to the Local Government. 

P.R./d.s. Appeal dismissed^ 
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Jai Lal, J. 

BarJcat Ali and others — Becree-holders 

— Appellants. 

V. 

Municipal Committee, Gujrat, and others 
Judgment-debtors — Respondents. 

Exn. Second Appeal No. 396 of 1936, 
Becided on 7th Becember 1936, from 
order of Senior Sub.Judge, Gujrat, B/- 
9th November 1935. 

(a) Practice—Duty of Court — On hearing 
of appeal appellant present but his counsel 
absent'—Appellant unable to support grounds 
of appeal — Court should decide appeal on 
merits. 

On the hearing of the appeal before the lower 
appellate Court, the appellant was present but 
his counsel did not appear. The appellant could 
not support the grounds of appeal and the only 
order passed by the Court was: “Counsel is absent, 
the appellant does not say anything against the 
order of the lower Court. Dismissed with costs” : 

Held: that the appellant being present, the 
Court ought to have written an order on the 
merits after examining the judgment of the lower 
Court and the grounds of appeal* [P 692 0 1] 

(b) Limitation Act (1908), S. 5-ApplicabiIity 

“ Copy not given owing to negligence of 

copying department-Appeal filed after copy 

given on fresh appHcation-Time held could 
be extended* 

_ An application was made for the copy of the 

judgment along with an application for the 

grounds of appeal before the lower appellate Court 

The copy of judgment was given but copy of the 

grounds of appeal was not given through the 

negligence of the copying department. An appeal 

was filed after getting such copy on a fresh 
application : 

that under such circumstances time 
could be extended under 8. 5, Limitation Act. 

IT 7 7 . [P 692 01] 

Mohammad Bin Jan — for Appellants. 

F. N, Sethi for Respondents. 

preliminary objection 
that this appeal IS barred by time has no 

force. An application for a copy of the 
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grounds of appeal before the lower appel¬ 
late Court was made along with an appli¬ 
cation for the copy of the judgment 
appealed against and the copy of the 
grounds of appeal was not given along 
with the copy of the judgment by the 
negligence of the copying department. 
Subsequently, another application for the 
copy of the grounds of appeal was made 
on which a copy was given to the appel¬ 
lant. If the whole of the time from the 
date of the original application to the date 
of the delivery of the copy of the grounds 
of appeal be deducted, then the appeal is 
well within time. In any case the cir¬ 
cumstances are such that I would have 
extended the time under S. 5, Limitation 
Act. On the merits, this appeal must be 
accepted. It appears that on the hearing 
of the appeal before the Senior Subordi¬ 
nate Judge the appellants’ counsel did not 
appear. The appellants were present and 
the only order passed by the Senior Sub¬ 
ordinate Judge was : “Counsel is absent. 
The appellant does not say anything 
against the order of the lower Court, 
Dismissed with costs.” No grounds are 
given for dismissing the appeal on the 
merits. When the appellants were pre¬ 
sent it was the duty of the Senior Sub. 
ordinate Judge to decide the appeal on 
the merits. It is not a case in which 
the appellants withdrew the appeal or 
expressed their inability to support it. 
Apparently the appellants were anxious 
to proceed with it, but in the absence of 
their counsel they were unable to support 
the grounds of appeal by arguments. The 
learned Senior Subordinate Judge should 
therefore have written an order on the 
merits after examining the judgment of 
the Court below and the grounds of 
appeal. The case is an important one 
from the point of view of all concerned 
and it is not desirable that a case of this 
description should go practically in default. 

I accordingly accept this appeal, set 
aside the decree of the Senior Subordinate 
Judge and send the case back to him with 
direction to hear the appeal on the merits 
and to decide it in accordance with law. 
The appellants are initially responsible 
for the situation that has arisen and con- 
sequently I make no order as to the costs 
of this appeal. The parties have been 
directed to appear before the Senior Sub¬ 
ordinate Judge on 4th January 1937. 
S.O./r.K. Case remanded. 
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Young, G. J. and Monroe, J. 

Jagar Beg Jat — Convict — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 309 of 1937, Deoi, 
ded on 22nd April 1937, from order of 
Seas. Judge, Hissar, D/- 5th January 1937, 

(a) Penal Code (1860), S. 302—Accused can 

be convicted of murder even though there ii 
no injury on head of deceased, 

It is not necessary to injure the head of the 
deceased in order to kill him. Where the accused 
inflicts not less than 44 injuries on the body of 
the deceased, he can be oonvioted of murder even 
though there is no injury on the head. 

[P 692 0 21 

(b) Penal Code (1860), S. 300, Ezcep, 1— 
Applicability —Husband seeing wife commit¬ 
ting adultery but taking time for delibera¬ 
tion and then killing lover—S. 300, Excep. 1, 
does not apply—But case is fit one for reduc¬ 
tion of sentence by Local Government. 

In a case where a husband finds his wife 
actually committing adultery and kills her or her 
lover at once, that of course would be grave and 
sudden provocation; but where the injured hus¬ 
band has taken time for deliberation, Exception 1 
to B. 300, I. P. 0., cannot apply. But in such a 
case the provocation is no doubt grave and 
although the ofienoe comes teohnioally under 
S. 302, it is a fit oase where the Looal Govern¬ 
ment may reduce the sentence substantially. 

[P 693 0 1] 

Nanah Chand — for Appellant. 

D. B. Sawhney — for the Crown. 

Young, C. J. — Jagar Jat has been con¬ 
demned to transportation for life by the 
learned Sessions Judge of Hissar for the 
murder of Moman Jat. Jagar Jat was 
married to Mt. Rajia and had three chil¬ 
dren by her. Moman Jat took Mt. Rajia 
away for two months and returned to the 
village. On his return he was seen by 
Jagar Jat having connexion with his wife 
in a field. Jagar Jat returned to his house, 
obtained a gandasa, came back, hid him¬ 
self behind a heap of oowdung cakes and 
waited for Moman Jat to return. When 
he did, he killed him, the deceased man 
having 44 incised wounds upon his body. 
Pandit Nanak Chand for the appellant 
argued first of all that as Jagar Jat had not' 
touched the head of the deceased, he oould^ 
not be guilty under S. 302,1. P. 0. We 
have pointed out on more than one occa¬ 
sion that this argument cannot be consi¬ 
dered. It is wholly unnecessary to injure^ 
the head of any person in order to killj 
him. One of the methods of killing in' 
this country with a sharp weapon is to 
attack the stomaoh« 
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The second point urged was that the 
offence did not come under S. 302 as there 
was grave and sudden provocation. This 
again is an argument which cannot be 
allowed. In a case where a husband finds 
his wife actually committing adultery and 
kills her or her lover at once, that of course 
would be grave and sudden provocation, 
but where the injured husband has time 
for deliberation, the Exception to S. 300 
cannot apply. The reason for excusing a 
person who acts under grave and sudden 
provocation is that he has lost his reason. 
If however the accused shows that he has 
deliberated in any way, or there has been 
a lapse of time which would enable him to 
cool down, then be cannot be said to be 
acting under sudden provocation. In this 
case the accused showed that he had 
reason and control. He went and got a 
gandasa and he deliberately hid behind a 
heap of cow-dung cakes to wait for the 
deceased. Therefore the Exception does 
not apply. S. 302 is the only section under 
which Jagar Jat could be convicted on the 
facts of this case. 

While it is not open to us to reduce the 
sentence from one of transportation for 
life, we think this is a case where the 
Local Government might well consider 
reducing the sentence substantially. There 
is no doubt that the provocation was 
grave and that although technically the 
offence comes under S. 302 the provoca. 
tion was so extreme that it is not surpris- 
ing that Jagar Jat killed Moman Jat. 

k.B./r.K, Appeal dismissed. 
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Tek Chand, J. 

Ali Khan — Plaintiff— Appellant. 

V. 

Amar Das and others — Defendants — 

Respondents. 

Eirst Appeal No. 450 of 1936, Decided 
on 16th February 1937, from order of 
Diet. Judge, Attook at Campbellpur, D/- 
30th October 1936. 

Custom (Punjab)—Landlord and Tenant— 
Distinction in positions of occupancy tenant 
and muqarraridar in Attock District stated 
—Land situate in Mari Canjur under muqar¬ 
raridar acquired by Government—Apportion* 
ment of compensation between proprietor 
and muqarraridar is not governed by para 12 
of Wajubularz of Mari Kanjur. 

In the district of Attock a muqarraridar does 
not hold the same position as an occupancy 


tenant. He is not an adna malik and holds a 
position inferior to him; but at the same time he 
is not an occupancy tenant either and occupies 
a much more exalted position. He possesses the 
valuable rights of free alienation and of succes¬ 
sion according to his personal law which the 
occupancy tenant does not possess. Hence where 
the land situate in Mari Kanjur under a muqar¬ 
raridar is acquired by the Government, the 
apportionment of compensation between the land¬ 
lord proprietor and the muqarraridar cannot be 
governed by para. 12 of the Wajub-ul-arz of Mari 
Kanjur which governs theapportionmenb of com¬ 
pensation between the landlord and the occupancy 
tenant. [P 694 0 1, 2] 

Barkat Ali and Mahammad Amin — 

for Appellanb. 

Achhru Ram — for Respondents. 

Judgment.—This is a dispute between 
the proprietor and the muqarraridars of a 
small plot of land, 5 marlas and 
sarsahis in area, situate in mauza Mari 
Kanjur, a suburb of Campbellpur, and 
included within the limits of the Munici¬ 
pal Committee of Campbellpur. It appears 
that this land was originally a part of a 
larger area, 22 kanals in extent, which 
was sandy banjar. It was owned by 
the predecessor, in-intereat of the present 
plaintiff-appellant. In 1913-14, the pre- 
deoessor-in-interest of the defendants- 
respondents acquired rights in this area, 
undertaking to sink a well, make the land 
culturable and erect buildings. One of 
the respondents examined as R. W. No. 3 
stated that they had spent about Rupees 
25,000 on these improvements. The agree¬ 
ment was that the muqarraridars would 
pay Rs. 2 per kanal as rent to the proprie¬ 
tor. This rent has admittedly been paid 
all along. Out of the land, in which the 
respondents acquired muqarraridar! rights, 

5 marlas and 4i sarsahis have since been 
acquired by Government. Compensation 
for this plot was assessed as Rs. 502-13-3, 
at the rate of Rs. 1,000 per kanal. Before 
the Collector, disputes arose between the 
proprietor and the muqarraridars as to 
the apportionment of the compensation, 
The Collector awarded l-3rd to the pro¬ 
prietor and 2.3rd to the muqarraridars 
more or less arbitrarily, as there was no 
precedent before him. Both parties were 
dissatisfied with his award. The proprie¬ 
tor claimed 9.10th, leaving 1.10th only 
to the muqarraridars; while the muqar¬ 
raridars contended that they were entitled 
to the entire amount, their status being 
really that of owners. A reference was 
accordingly made to the District Judge, 
who has awarded the muqarraridars 7.8tb 
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of the compensation, leaving 1.8th to the 
proprietor. 

The proprietor appeals and urges that 
he be allowed 9.10th of the amount 
awarded. His learned counsel has relied 
principally on para. 12 of the Wajib-ul-arz 
of Mari Kanjur prepared in the settle- 
ment of 1923-24. In this paragraph it 
is stated that if any portion of the land 
under occupancy tenants is acquired by 
Government, the landlords will get 9.10th 
of the compensation and the occupancy 
tenants 1.10th. The learned District Judge 
has held this clause inapplicable, as it 
does not in terms refer to muqarraridars, 
but applies to occupancy tenants only. 
Apart from this entry'in the Wajib-ul-arz, 
no evidence has been led by the appellant 
in support of his claim. The only question, 
therefore, is whether para. 12 of Wajib- 
ul-arz governs the case. It is quite true 
that while the position of a muqarraridar 
in Rawalpindi and Attock districts is not 
analogous to that of an adna malik as it 
is in some other parts of India, he 
certainly occupies a position very different 
from that of an occupancy tenant. For 
instance, an occupancy tenant, whether 
holding under Ss. 5, 6 or 8 of the Punjab 
Tenancy Act, does not possess an unres¬ 
tricted power of alienation over his 
tenancy. Under S. 53 an occupancy tenant 
under S. 5 can transfer that right by 
sale, gift or mortgage under certain con. 
ditions mentioned in that section, which 
include serving of a notice of his intention 
to do so on the landlord through a Reve¬ 
nue OflSoer. Occupancy rights under any 
section other than S. 5 cannot be trans¬ 
ferred by private contract without the 
previous consent in writing of the land¬ 
lord. It is admitted that a muqarraridar 
in the Attock district has got a free right 
of alienation, and is under no obligation to 
take the consent of the proprietor or to 
offer the property to him in the first 
instance. Similarly, succession to occu¬ 
pancy tenancy of whatever kind (whether 
under S. 5 or any other section) is gov¬ 
erned by S. 59 of the Act. Sucession to 
the rights of a muqarraridrr, on the other 
hand, is regulated by his personal law, 
and it is not necessary that the collateral 
can succeed only if the common ancestor 
had occupied the land. It is no doubt true 
that by the amending Act 11 of 1925, a 
muqarraridar in the Attock district has 
been made subject to the same conditions 
for enhancement of rent and ejectment as 
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an occupancy tenant, but the valuable 
rights which he possesses of free aliena. 
tion and of succession uncontrolled by 
S. 59, Tenancy Act, have remained 
untouched. In these circumstances it 
cannot be said that in this district a 
muqarraridar holds the same position as 
an occupancy tenant. As already pointed 
out, he is not an adna malik and holds a 
position inferior to him : but at the same 
time he is not an occupancy tenant either, 
and occupies a much more exalted posi- 
tion. In these circumstances, it cannot 
be said that the provisions of para. 12 of 
the Wajib-ul-arz will govern the case of 
apportionment of compensation in the 
event of land under a muqarraridar being 
acquired by Government. 

The respondents also were unable to 
produce any evidence from this village, 
which is of direct application to the case. 
They, however, produced copies of two 
awards given by the Collector in 1913-14 
in reference to apportionment of com. 
pensation awarded on acquisition of land 
in village Pir Dad, which is situate at a 
distance of 15 miles from Mari Kanjur, In 
those cases the Collector awarded l-8th 
of the compensation to the proprietor and 
7.8th to the muqarraridar. The learned 
District Judge has adopted these awards 
as good precedents and in the absence of 
any evidence to the contrary I am not 
prepared to dissent from his conclusion. 
The appeal fails and is dismissed with 
costs. 

v.b.b./a.l. Appeal dhmmed. 
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Addison and Din Mohammad, JJ. 

Malik Feroze Din and others — 

Defendants — Appellants. 

V. 

Malik Mohd. Din — Plaintiff — 

Respondent. 

First Appeal No. 2156 of 1934, Decided 
on 26th June 1935, from order of Sub- 
Judge, First Class, Lahore, D/- 31st July 
1934/30th August 1934. 

^ (a) Court-feei Act (1870), S. 7 (iv) (f) — 
Appeal—Word ‘suit’ includes both plaint and 
memorandum of appeal—Suit for dissolution 
of partnership and rendition of accounts— 
Appeal by defendant against preliminary 
decree—He must value appeal at valuation by 
plaintiff and not at any figure he likes. 

The word *8uit* in part 2 of 8. 7 (iv) (f), 
Gourt'fees Act, is wide enough to include boUi 
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■plaint and memorandum of appeal. In a suit for dis* 
solution of partnership and rendition of accounts, 
the plaintiS alone can reasonably be expected to 
know approximately the amount which will turn 
out to bo due to him. On a preliminary decree for 
taking accounts in such a suit, if the defendant 
appeals disputing his liability to account for the 
amount fixed by the plaintiff, the defendant must 
value his appeal at the valuation put in by the 
plaintiff in the plaint for purposes of court-fees. 
He cannot value the appeal at any figure he likes 
and different from that in the plaint \ AI R 1917 
Mad 66S \A I R 1914 Lah 607 and 4 I N 1931 
Lah 143, ReU on\AlR 1931 Rang 146 {F D) 
-and 4 / R 1925 All 787, Dment, A I R 1929 
P C 147, Disting, [P 696 0 1, 2] 

(b) Court*fees Act (1870), S. 11 — Applica* 
liility. 

Section 11, Court-fees Act, has no application 
'to a defendant appealing from a preliminary 
-decree in a suit for dissolution of partnership and 
rendition of accounts, whereby the defendant 
disputes bis liability to account to plaintiff. 

[P 696 G 1] 

Iqbal Singh, D. C, Kapur, Kh, Feroz- 
Ud-Din and D. D. Kapoor — for 
Appellants. 

Nawal Kishore and Tufail Malik — 
for Eespondenfe. 

Addison, J.—The plaintiff sued the 
defendants for dissolution of partnership, 
rendition of accounts and for a decree for 
such sum as might be found due. He 
valued the suit under S. 7 (iv) (f), Court- 
fees Act, at Rs. 5,250. A preliminary 
decree was passed declaring that the 
partnership was dissolved from a parti- 

• cular date and it was ordered that the 
accounts be taken. Against this decision, 
the defendants have appealed on the 
ground that there should have been no 
preliminary decree. They have valued 
the appeal for purposes of jurisdiction at 
Es. 5,250, as fixed by the plaintiff in the 
lower Court, but have paid oourt-fees 
only on a sum of Rs. 130, at which they 
themselves have valued the appeal. 

At the hearing a preliminary objection 
was taken that oourt.fee should have been 
paid on Rs. 5,250. This was disputed by 
the appellants. A Division Bench of the 
Punjab Chief Court held in 7 P R 1915^ 
that an appeal of this nature must bear 

• oourt-fees ad valorem on the amount at 
which the relief is valued in the plaint. 
This view was also taken by this Court in 
AIR 1931 Lah 143^ and there is no 
doubt that with some few exceptions, this 

1. Kanji Mai v. Pannalal, A I B 19U Lah 
607=28 I 0 262=7 P R 1916=15 PLR 1916. 

2. Batna Bam v. Bahmatullab, A I B 1931 Lah 
143=1311 C 337=32 P L R 62. 


has been the view of the Punjab Chief 
Court and this Court. Some High Courts, 
however, particularly the Rangoon and 
Allahabad High Courts, have, since the 
decision of their Lordships of the Privy 
Council in 10 Lah 737,^ taken the view 
that the defendant can in such an appeal 
value it at any figure he cares. These 
Courts were aware that such a decision 
would give rise to many anomalies. 
Amongst others, this appeal is before this 
Court because the value for purposes of 
jurisdiction as fixed by the plaintiff was 
over Rs. 5,000, but as the value is only 
Es. 130 according to the defendant, the 
appeal should have been heard by a Sub¬ 
ordinate Judge. We have carefully con¬ 
sidered the decision, 10 Lah 737,^ and do 
not think that it has any application to 
the present case. That was a suit in 
which there was a final decree and the 
plaintiffs appealed against the decree 
passed against them in favour of the 
defendants and valued the appeal at the 
amount decreed in favour of the defend¬ 
ants. All that their Lordships decided 
was that they were justified in doing so, 
pointing out that the amount, upon which 
court-fee was paid, might be not only in 
full but largely in excess of the true sum 
of relief at which a sound valuation could 
in the circumstances be said to reach and 
it covered the appeal as a whole. They 
further went on to hold that, even if that 
were not so, the appellate Court should 
have exercised its power under the Code of 
Civil Procedure, S. 149, to allow a further 
payment, and should not have precluded 
the plaintiffs from the full relief which 
they sought. 

The Full Bench decision in 9 Rang 165* 
is, however, on all fours with the present 
case. There the Madras view, as set forth 
in 39 Mad 725,® was not followed on the 
ground that the decision of their Lord¬ 
ships of the Privy Council was against 
that view. 47 All 756® is a decision of 
that Court in the same terms as the deci¬ 
sion of the Full Bench of the Rangoon 

3. Paizullah Khan v. Mauladad Khan, AIR 
1929 P 0 147=117 I C 493 = 10 Lah 737 = 

561 A 232 (P C). 

4. C. K. Ummar v. C. K. All Ummar, AIR 1931 

Rang 146=133 I 0 91=9 Bang 165 (P B). 

6. Dhupati Srinivasacharlu v. Perindevamma 
AIR 1917 Mad 668 = 33 I C 602 = 39 Mad 
725=30 M L J 402 (P B). 

6. Chunni Lai v. Sheo Charan Lai, AIR 1925 
All 787 = 89 I C 122 = 47 All 756 = 23 
A L J 725. 


696 Lahore 


Dillu V, Ram Ditta 


1937 


Court. S. 7 (iv) (f), Court-fees Act, is to 
the effect that the amount of fee payable 
in suits for accounts shall be computed 
according to the amount at which the 
relief sought is valued in the plaint or 
naemorandum of appeal. But there is an 
additional sentence to the effect that “ in 
all such suits the plaintiff shall state the 


amount^ at which he values the relief 
sought.” The words or appellant’ are not in 
this sentence. In the Privy Council case 
it was observed that: 

In 8. 7 the amount of the fee is to be com* 
puted, in suits for accounts, according to the 
amount at which the relief sought is valued in 
the plaint or memorandum of appeal. If, there¬ 
fore the appellant values the relief in the memo¬ 
randum of appeal and pays a fee thereon, that is 
the amount of fee properly payable. Of course, if 
the appellant recovers more, he pays the extra 
fee under 8. 11 of the Act. But you cannot com¬ 
plain that the amount valued in the memoran- 

amount. In 

suits for accounts it is impossible to say at the 
outset what exact amount the plaintifi would 
recover. The egislature, therefore, leaves it open 
to him to estimate the amount. That is the 
scheme of the Act. 


The Rangoon High Court relying on the 
supposed effect of these observations held 
that a defendant appealing from a preli¬ 
minary decree in an account suit had the 
liberty of valuing bis appeal as he liked. 
We doubt if this is a correct construction 
to put upon that decision. There appears 
to be nothing in the observations of their 
Lordships to support the theory that a 
defendant, appealing from the preliminary 
decree, can value his appeal at an amount 
different from that at which the suit was 
valued. In the case before the Privy 
Council, the appeal was by the plaintiffs 
and a decree had already been passed for 
certain amounts, The main reason put 
forward for accepting their approximate 
valuation of the appeal was, that under 
S. 11, Court.fees Act, the balance court-fee 
could be recovered from them, should a 
decree for a higher amount be given. S. 11, 
however, has obviously no application to a 
defendant appealing from a preliminary 
decree. ^ The defendants in this case are 
not claiming any amount, but are only 
disputing the liability to account which 
has been fastened upon them. S. 11 
Itherefore, cannot apply. ' 

^ On the other hand, the plaintiff s case 
IS that the approximate value which will 
turn out to be due him would be Es. 6,250; 
and he has got a decree for accounts to be 
taken on that basis. The defendant is 
appealing against his liability to account 


for the sum approximately fixed by th& 
plaintiff as being Bs. 5,250. If he is suc¬ 
cessful, the decree will be set aside, and hi 
will be discharged from that liability. 
The plaintiff alone can reasonably bfr 
expected to know approximately the/ 
amount which will turn out to be due to 
him. That appears to be the reason why 
in the last sentence of Cl. (fj it wae 
enacted that in all such suits the plaintifiT 
shall state the amount at which he values 
the relief sought. Further, in the first part 
of Cl. (f), the fee to be computed is to be 
according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal, though the second 
part is that in all such suits the plaintiff 
shall state the amount at which he values 
the relief sought. It is not said that the 
appellant shall state this value; nor is it 
said that in all such plaints or memo¬ 
randa of appeal, the plaintiffs or the 
appellants shall state the amounts at 
which they value the reliefs sought. Thie 
would seem to show that the word ‘suit' 
in this sentence is not synonymous with 
^plaint* in the first sentence of the clause. 
Suit is wide enough to include both 
plaint and memorandum of appeal. It 
follows that the effect of the mention of 
the memorandum of appeal in the first sen¬ 
tence in a case, such as the present, is- 
not to allow the appellant to state in the 
appeal a fresh valuation different from 
that in the plaint. The sentence is only 
a general statement that the fee is to be 
computed on the amount or value stated 
in the suit or memorandum of appeal and 
by the last sentence it is the plaintiff' 
who is to value that relief. For the rea.' 
sons given, we hold that court-fees must 
be paid on the sum of Es. 5,250 and we 
allow the appellants up to 24th July 1935, 
in order to pay court-fees on that amount. 
The case will be posted for hearing before 
US on that day and the appellant has been 
warned that the appeal will be dismissed 
if court-fees are not paid by then. 

K.B./a.L, Order accordingly, 
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Dillu — Plaintiff — Appellant. 

V. 

Bam Ditta Defendant — Respondent,. 

Second Appeal No. 996 of 1936, Decided 
on 5th January 1937, from decree of AddL 
Diet. Judge, Karnal at Ambala. 
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(a) Punjab Alienation of Land Act (13 of 
1900), S. 6 —Mortgage by one agriculturist to 
another to pay off debts due to non*agricul* 

^ turist is legal, 

There 10 nothing illegal or opposed to public 
policy in one agriculturist taking the land of an¬ 
other agriculturist on mortgage, undertaking in 
exchange to pay ofi the debts due by the mort¬ 
gagor to a non-agriculturist: Case law referred, 

’ [P 693 0 1] 

(b) Minor — Death of agriculturist — His 
minor son inheriting non-anceslral property 
^Mother of minor acting as guardian mort¬ 
gaging some portion of land to pay off debts 
of minor’s father and keeping remainder for 
maintenance of minor—Transaction is bind¬ 
ing on minor. 

An agriculturist owed some debts to a non- 
agriculturist. On death of the debtor bis minor 
eon inherited his non-ancestral property. The 
mother of the minor acting as his guardian, mort¬ 
gaged some portion of the land to an agriculturist 
who in exchange undertook to pay off the debts 
of the minor’s father. The remainder of the 
estate was kept intact for the maintenance and 
up-bringing of the minor: 

Held that the transaction was binding on the 
minor. [P 698 C 1] 

Asa Ram Aggarwal and Yashpal 
Gandhi — for Appellant. 

Charanjiva Lai Agganvala — for 
Eeepondent. 

Jad^ment. The facts of the case which 
have given rise to this appeal are as 
follows: One Mam Chand Jat of Mauza 
Khurana, Tehsil Kaithal. Karnal District, 
owed a debt to Amar Nath, a non-agricul- 
turist. He owned a half share in a hold¬ 
ing of^ 394 bighas 13 biswas. On Mam 
Chand's death his land devolved on his 
minor son Eam Ditta. The debt due by 
Mam Chand to Amar Nath amounted to 
Es. 4.000 on 3rd February 1933. On that 
date Mt. Basanti, mother of Eam Ditta, 
acting as his guardian, entered into two 
mortgage transactions by registered deeds 
with Dillu, plaintiff.appellant, a Gujjar of 
of Mauza Malakpur, Tehsil Kaithal, who 
is an agriculturist. By the first of these 
transactions she mortgaged 50 bighas 6 
biswas of land to Dillu for Es. 3,000. By 
the second transaction, she effected a self, 
redeeming mortgage of 37 bighas of land 
in favour of Dillu for a period of 20 years 
m lieu of Bs, 1,000. In consideration, 
I^illu undertook to dischargo the debt due 
by Mam Chand to Amar Nath. On the 
same day he made entries to that effect 
discharging Eam Ditta from liability for 
his father s debt. He also executed a 
nawan in the bahi of Amar Nath binding 
himself to pay Es. 4,000 to him. The 
revenue authorities sanctioned the muta. 


tion with regard to the mortgage of 37 
bighas for 20 years for Es. 1,000, but 
rejected the mutation relating to the first 
mortgage of 50 bighas 6 biswas for Rupees- 
3,000. Thereupon, Dillu, mortgagee, 
tuted the present suit against Eam Ditta 
minor, through his mother Mt. Basanti as 
his guardian, for possession of the land 
comprised in the first mortgage. 

In defence Mt. Basanti denied th& 
factum of the mortgage in favour of Dillu 
and pleaded that a fraud had been perpe¬ 
trated on her by Amar Nath and that 
really she had mortgaged 50 bighas 6 bis¬ 
was of land to Amar Nath for a period of 
20 years only. She further raised the plea 
that the mortgage was without considera¬ 
tion. The trial Judge found that no fraud 
had been committed by Amar Nath on 
Mt. Basanti, that the transaction, which 
was evidenced by a registered deed, was 
for valuable consideration but that it was 
not binding on Ram Ditta, minor, as it was 
not for his benefit. On this finding he 
dismissed the suit. On appeal the learned 
District Judge observed that the transac¬ 
tion was not binding on the minor as it 
was an attempt by Amar Nath, a non- 
agriculturist to circumvent the provisions 
of the Alienation of Land Act by arrang¬ 
ing a mortgage of Eam Ditta's land to 
Dillu, another agriculturist. Further he 
found that the transaction was not for the 
benefit of the minor as all that could be 
dona under the law to pay off Amar Nath 
was to effect a temporary alienation of his 
land for a period of 20 years, but by the 
transaction in dispute all his land had 
been mortgaged except a small plot of 5 
bighas which was insuflScient for his main¬ 
tenance. He accordingly affirmed the deci¬ 
sion of the trial Judge and dismissed the 
plaintiff’s appeal. The plaintiff has come 
up on second appeal and it has been 
pointed out on his behalf that the learned 
Judge was in error in assuming that the 
entire land of the minor had passed out of 
his hands by the transactions referred to 
above, with the exception of a small plot 
of 5 bighas. It appears from the copy of 
the jamabandi on the record that Eam 
Ditta had a half share in a joint holding 
of 394 bighas 13 biswas: in other words 
he owned 197 bighas 6 biswas. By the 
two mortgage transactions his mother had 
alienated 87 bighas 6 biswas of land only. 
This left him with 110 bighas of unencum¬ 
bered land, beside houses and moveable 
property which he had inherited from his 
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father. The learned counsel for the res. 
pondent has not been able to show that 
the figures given in the jamabandi are 
erroneous and that the minor was left 
with anything less than 110 bighas of 
land. 

The learned District Judge was obviously 
in error in presuming that the transaction 
in dispute was contrary to the provisions of 
the Alienation of Land Act. It has been 
ruled by the Chief Court and this Court in 
a number of cases that there is nothing 
illegal or opposed to public policy in one 
agriculturist taking the land of another 
agriculturist on mortgage, undertaking in 
exchange to pay off the debts due by the 
mortgagor to a non.agriculturist : see 142 
P B 1907. ^ 119 P L R 1916. ^ 60 I C 463^ 
and AIR 1934 Lab 434.* There is no 
allegation much less proof— that Dillu was 
acting benami for Amar Nath in this tran. 
saotion, The learned counsel for the res¬ 
pondent has urged that as a debt due by 
Mam Chand to Amar Nath was unsecured, 
his land, which passed on his death to his 
son Ram Ditta, was not liable for his 
debts on the principle laid down in 4 P R 
1913.But that ruling applies to land 
which was ancestral in the hands of the 
deceased father. In the present case, there 
is no allegation that the land was ancestral 
and this was eventually conceded by the 
respondent’s counsel before me. This being 
the position, the entire property which 
Earn Ditta inherited from his father would 
have been liable for his debt, and his land 
consisting of 197 bighas 6 biswas could 
have been alienated for a period of 20 
years, and in that event the minor and 
his mother would have been left wholly 
unprovided for this long period. By the 
transactions referred to above, Mt. Basanti 
mortgaged 87 bighas of land only and kept 
intact the remainder of the estate for the 
maintenance and up.bringing of the minor. 
In these circumstances the transaction in 
dispute is binding on the minor. I accept 
the appeal, set aside the judgment and 
decree of the learned District Judge and 
grant the plaintiff.appellant a decree for 

1. Jahan Khan v. Dalla Ram, (1907) 142 P R 

1907=48 P L R 1908=86 P W R 1907. 

2. Haidar v. Fateh Khan, AIR 1917 Lah 71= 

37IC193=119PLR1916. 

3. Ladha Singh v. Ahmad Yar, (1921) 60 I 0463. 

4. Wasinda Ram v. Bahadur Khan, AIR 1934 

Lah 434=1934 Or C 697=152 1 0 224=86 

Or L J 20=36 P L R 361. 

6, Jagdip Singh v. Narayan Singh, (1913) 4 P R 

1913=16 I 0 856=173 P L R 1912. 
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possession of the land in dispute with 
costs throughout. 

p.R./d.S. Appeal accepted. 
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Bhide, J. 

Mt. Euqia Rtfii—Plaintifif—Appellant, 

V. 

Mahbub Ali Shah and others — 

Defendants — Eespondenta, 

Second Appeals Nos. 91, 92 and 93 of 
1936, Decided on 11th January 1937, from 
decree of Disb. Judge, Jullundur, D/. 21st 
November, 1935. 

Custom (Punjab) — Sayyeds in JuUundur 
Tabsil—Succession — Non-ancestral property 
*—Daughter does not succeed in preference to 
collateral of second degree. 

Amongst the Sayyeds in Jnllundar Tabsil a 
daughter does not succeed in preference to a 
collateral of the aeoond degree in case of property 
which is non*anoe8tral : 172 P R 1889, Dissent. ; 
86 P R 1900, Disling. ; Case No. 641 of 1906, 
Rel. on. [P 700 0 1] 

Achhru Ram — for Appellant. 

Gurudatta — for Eespondents. 

Judgment. — Civil Appeals Nos. 91, 92 
and 93 of 1936 are connected and will be 
disposed of together. They arise out of 
three connected suits in which the plain¬ 
tiff sued for possession of certain properties 
partly on the basis of a will by her mother 
Mt. Zenab Bibi, and partly on the basis of 
a tamliknama executed by her husband 
Shah Chiragh. The trial Court found that 
the parties were governed by agricultural 
custom and that Mb. Euqia Bibi's mother 
had no power to make a will, but the 
tamliknama was valid. The plaintiff was 
accordingly granted a decree in respect of 
the property covered by the tamliknama, 
bub her suit for the property covered by 
the will was dismissed. From this decision 
the plaintiff appealed to the District Judge 
before whom it was contended on behalf 
the plaintiff that the trial Court had relied 
on the Eiwaj-i-am on the point of custom 
without giving the plaintiff an opportunity 
to rebut it. This contention was upheld 
and the plaintiff was allowed an opportu¬ 
nity of rebutting the evidence. After 
considering the additional evidence pro- 
duced, the learned District Judge however 
found that plaintiff had failed to prove 
that she was entitled to succeed to the 
property in question according to custom, 
and her appeals were dismissed. From this 
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•decision the present appeals are preferred 
■supported by the required certificate on 
■the question of custom. 

The point on which the learned District 
Judge has granted a certificate is : “Whe- 
>ther amongst Sayyeds in Jullundur Tahsil, 
a daughter can succeed in preference to a 
•oollateral of the second degree". It appears 
that the contesting defendants are col¬ 
laterals of the third degree, but it is not 
suggested that this will make any differ, 
ence in this case so far as the custom is 
-concerned. The property in question has 
been held to be non.ancestral and this 
finding is not contested. On the question of 
custom, defendants rely on the statements 
in the Riwaj-i-am prepared in 1913.17 : 
^ee questions 45-A and 45.B; and it is con¬ 
ceded that these statements are against 
the plaintiff-appellant. The only point for 
'decision is whether these statements have 
been rebutted by the evidence adduced by 
the plaintiff. The oral evidence was worth¬ 
less and was not relied on before me. As 
regards documentary evidence, a number 
■of documents were produced, but it will be 
■Buffioient to discuss those documents only 
which were relied on before me. The 
learned District Judge has omitted to mark 
■these documents as exhibits as required by 
the rules and this has caused considerable 
inconvenience in tracing and referring to 
them. I have however numbered them 
now, the documents relied on by the coun. 
•sel for the appellant being marked as A-1, 
A-2, etc., and those by the counsel for the 
respondents as E.l, R.2, etc. The docu¬ 
mentary evidence relied upon by the 
learned counsel for the appellant consists 
of instances of succession of daughters in 
■certain mutations, judicial decisions or 
.pedigree tables. I shall deal with these 
briefly in the order in which they were 
taken up in arguments : 

Exhibit A-l is a mutation order of the 
year 1905, but it does not show whether 
any collaterals entitled to claim the pro¬ 
perty were in existence. The instance is 
'therefore of no value. 

Exhibit A-2 is a Robkar of the year 
1854. This was a case of a gift by a 
■mother in favour of daughter. Mutation 
■was at first refused but the gift was upheld 
in appeal after enquiry. This order does 
not show to which tribe the parties 
■belonged. The relevancy of this instance 
is therefore not proved. 

Exhibit A-3 is a judgment by the 
Divisional Judge, Jullundur, dated 16bh 


November 1896. The question for decision 
in the case was whether amongst Sayyeds 
of Shekhapind in Pargana Jullunder, 
daughters and daughters’ sons were entitled 
to succeed as against collaterals of the 
second degree. In this case, an enquiry 
was made under the order of the Judge 
and it was held that daughters succeeded 
in preference to collaterals. This instance 
suijports the appellant. 

Exhibits A.4 to Ex. A.9 are the pedigree 
tables relating bo Sayyeds of Jullundur City 
or the neighbourhood which show that 
daughters have succeeded to the land of 
their fathers in certain cases. Bub the 
pedigree tables do not show the circum- 
stances in which the daughters were 
allowed to succeed. It is possible that the 
collaterals were nob in existence when the 
succession opened out or they may have 
consented for some good consideration. 
Some of these may possibly be oases of 
gifts, etc. No evidence was led bo support 
the instances in the pedigree tables and in 
the absence of such evidence it seems 
unsafe to place reliance on these instances 
merely on the basis of the pedigree tables. 
The pedigree tables are moreover of the 
year 1884 and were prepared long before 
thie Riwaj-i-am of 1913.17. 

One of the reported cases relied on, 172 
P R 1889,^ supports the appellant, bub 86 
P R 1900^ is against her. It was urged 
that the latter case is distinguishable as 
the plaintiff is married to a first cousin 
in her own family. Bub the plaintiff's 
case was nob based on any such ground. 
As regards instances in favour of the 
respondents, two are referred to. Ex. R.l is 
a judgment of the Punjab Chief Court in 
Case No. 641 of 1906. The parties were agri¬ 
culturist Sayyeds of the village Dokoha in 
Jullundur Tahsil. This seems a remarkable 
case in which even unmarried daughters 
were held to be not entitled to succeed. 
Riwaj-i-am was then apparently in favour 
of the daughters, but in spite of it the 
onus of proof was laid on the daughter on 
the basis of para. 23 of Rattigan’s Custo¬ 
mary Law. Reliance was also placed on 86 
P R 1900.^ That case however related to 
a daughter who had been married out of 
the famliy. 

The next instance for the respondents 
referred to was Ex. B.2. The parties wore 

1. Mt. Fatima v. Gulam Muhammad Shah 
(1889) 172 P R 1889. 

2. Nabi Bakhsh v. Mfc.Zebo, (1900) 86 P B 1900. 
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Husaini Syeds of Lotera Kalan and the 
contest ^as between daughters and coU 
laterals. A good deal of evidence was 
produced but the learned Munsif held, 
after considering the same, that the 
daughters had failed to establish their 
claim. This case was decided on 13th 
January 1912. The learned counsel referred 
to a few cases of Sheikh Ansaris and 
Arains, but they are of no assistance as 
the parties in this case are now admitted to 
be Sayyeds. It will appear from the above 
that there is only one well ascertained 
judicial instance of 1896 (Ex. A-S) and one 
reported case 172 P R 1889^ in favour of 
the appellant, whilst there are two judicial 
instances of 1906 and 1912 as well as the 
Riwaj-i-am of 1913.17 in favour of the 
respondents. The other evidence relied 
on by the plaintiff is of little or no value. 
In these circumstances I am unable to 
hold on the material before me that the 
learned District Judge was not right in 
holding that the plaintiff had failed to 
rebut the statements in the Riwaj-i-am 
which was prepared long after the in¬ 
stances relied on by her. I dismiss the 
lappeals with costs. 

v.B.b./a.l. Appeals dismissed, 
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Young, C. J. and Monroe, J. 

Emperor 

V. 

Saifal — Accused. 

Criminal Appeal No. 689 of 1936, Decid¬ 
ed on 24th November 1936, from order of 
Bess. Judge, Multan, D/. 27th February 
1936. 

(a) Penal Code (1860), S, 411—Dishonest 
retention and dishonest reception—Person 
receiving property dishonestly if he retains, 
must continue to retain dishonestly. 

The offence of diebonest retention of property is 
almost contemporaneous with the ofience of die* 
honestly receiving it. A man who dishonestly 
receives property, if he retains it, must obviously 
continue dishonestly to retain it. It would be 
different, however, if the reception of the property 
were innocent. Then it clearly would be for the 
prosecution to show at what stage guilty know¬ 
ledge of the receiver supervened to make the reten¬ 
tion dishonest: 18 P R 1884 Or., Dissent. 

[P 701 0 1] 

(b) Evidence Act (1872), S. 114, Illut. (a)— 
—Presumption cannot be drawn unless facts 
warrant it. 

Where a person is found in possession of stolen 
' articles immediately after theft, presumption 


under S. 114, Ulus, (a), Evidence Act, cannot be- 
drawn nalesB the facts warrant it. [P 701Q i] 

Norman Edmunds (Asst. Legal Remem. 
braucer) — for the Crown. 

J. G. Sethi and Shabir Ahmad — for 
Accused. 

Young, C. J.—Saifal was charged in 
the Court of the learned Magistrate under 
S. 411,1. P. C., with dishonestly retaining 
stolen property. The learned Magistrate 
found the accused guilty and sentenced 
him to nine months’ rigorous imprison¬ 
ment. On appeal to the learned Ses¬ 
sions Judge of Multan, the learned Judge 
reversed the conviction and acquitted the 
accused. Against this decision of the 
learned Sessions Judge, the Local Govern, 
ment appeals to this Court. The facts out 
of which this case arises are clear and 
admitted. Two men Karam Chand and 
Ram Chand were charged under 8. 457» 
I. P. C., with committing burglary. On 
their arrest they took the police to the 
house of Saifal, the accused in this case, 
and he produced from his house a bundle 
of clothes and an earthen pot containing 
thirteen silver ornaments. Saifal, the 
accused in this case, gave evidence for the 
Crown in the case against Karam Chand 
and Ram Chand and as a result of his- 
evidence the learned Magistrate trying that 
case ordered a charge to be framed against 
Saifal under S. 411, I. P, 0. The learned 
Magistrate clearly said the charge was 
to be framed for dishonestly receiving or 
retaining property. The Public Prosecutor 
drafted a complaint, the words which ho 
used being ‘got and retained'. In the 
charge, however, unfortunately, the learned 
Magistrate used the word 'retaining* only. 

The learned Judge accepted all the facts 
as found by the lower Court; but, relying 
upon a decision of Plowden, J. in a oaso 
reported in 18 P R 1884,^ came to tho 
conclusion that the charge as framed by 
the learned Magistrate had not been made 
out. The learned Jndge, in the case relied 
upon, drew a distinction between 'dis¬ 
honest retention* and 'dishonest reception*. 
He came to the conclusion that dishonest 
retention supervened after the act of 
acquisition of possession which was inno¬ 
cent and went on to say : 

Neither the thief not the receiver of stolen pro* 
petty commits the offence of retaining such pro¬ 
perty dishonestly, as I understand the expression, 
merely by continuing to keep possession of it. 

1. Najibulla Khan v. Empress, (1684) 18 P B 
1864 Or. 
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We, however, respectfully wholly dis¬ 
agree with ^ this view of the law. The 
offence of dishonest retention of property 
is almost contemporaneous with the offence 
of dishonestly receiving it. A man who 
dishonestly receives property if he retains 
it must obviously continue dishonestly to 
retain it. It would be different, however, 
if the reception of the property were inno¬ 
cent. Then it clearly would be for the 
prosecution to show at what stage guilty 
knowledge of the receiver supervened to 
make the retention dishonest. While we 
disagree with the authority relied upon by 
the learned Sessions Judge, on the merits 
wa must dismiss this appeal. We have 
no information as to the value of the silver 
ornaments. The evidence is that these 
two men deposited a tied up bundle of 
clothes with Saifal and that the ornaments 
were in some form of earthen jar. The 
Crown relies upon a statement by this 
accused in the former case. In that state¬ 
ment he said that these two men whom 
he had known for years had on three pre. 
vious occasions deposited bundles with him 
for a short time for safe custody and that 
he had not the slightest idea on those 
occasions what the bundles contained. 
There is no evidence in this case to show 
us that the previous procedure with regard 
to the deposit of bundles was not also 
followed in this case and certainly there 
is nothing to show that the accused in this 
case knew what the contents of the bundle 
or the ohati were. In any event one of 
the silver ornaments was a ring and I 
think we may presume in favour of the 
accused that none of them was of any 
great value. It is quite possible that Saifal 
might believe, even if he did see the silver 
ornaments, that they were of such a 
nature that they might be honestly pos- 
'Sessed by Karam Chand and Bam Chand. 
It is clear that under S. 114, Ulus, (a), 
Evidence Act, there is a presumption 
against a man in possession of recently 
stolen goods that he knew them to be 
stolen. But it is not necessary to rely on 
that presumption if the facts do not warrant 
it. In this case we do not think the facts 
warrant any such presumption. In any 
event, if the presumption could be made in 
this case, the statement of the accused 
that he had frequently taken the bundles 
of these two men and kept them with him 
for a time may be taken in conjunction 
with the other facts of the case as show¬ 
ing that his possession was reasonable and 


not necessarily dishonest, i. e. that he has 
accounted for his possession. On the 
whole, therefore, we think that the Crown 
has failed to prove a case against the 
accused. We do not interfere with the 
judgment of the lower Court and dismiss 
the appeal. 

v.b.b./a.l. Appeal dismissed . 
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Dalip Singh and Skemp, JJ. 

Munshi and others — Defendants — 
Appellants. 

V. 

Naranjan Singh and others, Plaintiffs 
and others, Defendants—Respondents. 

Second Appeal No. 1418 of 1936, Deci¬ 
ded on let June 1937, from decree of Dist. 
Judge, Karnal, D/- 1st August 1936. 

Custom (Punjab) — Succession—Jals of 
Thanesar Tahsil in Karnal District—Sister or 
sister's son succeeds in preference to col¬ 
laterals of remoter degree than fifth in 
absence of daughter or daughter's son. 

Among the Jats of Thanesar Tahsil in Karnal 
District where there are no collaterals of the fifth 
degree or less, a daughter or daughter's son suc¬ 
ceeds in preference to collaterals of a more remote 
degree and a sister or sister’s son succeeds in pre¬ 
ference to collaterals of a remoter degree than the 
fifth in the absence of a daughter or daughter's 
son. [P 702 C 2] 

Bam Lai Anand I — for Appellants. 

Shamair Chand — for Respondents. 

Dalip Singh, J. —One Sawan, Jat of 
village Surkhpur, Thanesar Tehsil, District 
Karnal, died childless leaving his widow 
Mt. Sansri to succeed him. On 20th June 
1935 Mt. Sansri made an oral gift of half 
the property left by Sawan to defendant 2, 
Sundar, and the remaining half in favour 
of defendants 3 to 6. The appellants who 
are the sisters and sister's sons of Sawan, 
deceased, brought the present suit to 
declare that Mt. Sansri had forfeited her 
estate by reason of unchastity and re¬ 
marriage with Sundar, defendant 2 ; that 
she had no authority to gift the property 
to defendants 2 to 6, who are not collate¬ 
rals of Sawan and that, therefore, the 
plaintiffs were entitled to a decree for pos. 
session or, in the alternative, for a declara. 
tion that the gift would not affect their 
rights after the death of Mt. Sansri. The 
defendants pleaded that defendants 3 to 6 
were collaterals and heirs of Sawan and 
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the gift to them was only an acceleration 
of succession and plaintiffs had no right to 
inherit in the presence of collaterals and 
had, therefore, no right to sue. Defendant 
2 also alleged that he was a collateral and 
further that the gift to him was with the 
consent of defendants 3 to 6. 

The trial Court held that the widow 
had forfeited her rights by unchastity and 
remarriage, that defendants 3 to 6 were 
collaterals of Sawan in the seventh degree 
and as such had a preferential claim 
against the sisters and sister's sons ; that 
Sundar, defendant 2, was not proved to be 
a collateral; that the plaintiffs were in no 
case heirs of the deceased Sawan ; and, 
therefore, had no locus standi to sue and 
hence dismissed the suit. On appeal the 
learned District Judge appears to have 
held that if the case were to be decided on 
the question of custom, the Riwaj.i-am of 
Thanesar Tehsil in Karnal District showed 
by the answers to Question 28 and Ques- 
tion 47 that sisters and sisters’ sons had a 
right to succeed in preference to collate¬ 
rals of a degree higher than the fifth 
degree. Further, that the property was 
not proved to be ancestral of Sawan qua 
the present collaterals and therefore the 
Riwaj-i-am did not in terms apply. But he 
proceeded to hold that the question was 
really covered by Act 2 of 1929 by which 
all Hindus of the Mitakshara School in 
the Punjab were governed. Previous to 
this Act, sisters had no right whatso¬ 
ever under the existing interpretation of 
the Hindu law. There could, therefore, 
be no custom at variance with the per¬ 
sonal law of the parties by which sisters 
were excluded from inheriting. Accord¬ 
ingly, when the Act came into force, sisters 
were made statutory heirs and, therefore, 
as there was no custom excluding them 
from inheritance, the Statute prevailed and 
sisters and sisters’ sons were entitled as 
heirs to sue to set aside the gift. Holding, 
therefore, that the plaintiffs were preferen¬ 
tial heirs and that the widow had for¬ 
feited her estate, he gave them a decree 
for possession with costs throughout. 

In second appeal before us it has been 
contended that the learned District Judge 
was wrong entirely in applying Hindu law 
to the case, that Jata are presumably 
governed by custom or by Customary law 
and that sisters are excluded by custom 
from any inheritance of property, whe¬ 
ther ancestral or self-acquired, that the 


im 

learned Judge had made no decision under 
custom and, therefore, no certificate was 
necessary. It appears from a copy of the 
Customary law of Ambala District, where- 
the Questions 28 and 47 referred to by 
the learned District Judge are given, that 
the learned District Judge was right ia 
holding that daughters were preferred to 
collaterals of higher than the fifth degree 
according to the answer to Question 28- 
and that further the answer to Ques¬ 
tion 47 showed that sisters or sisters’ sons, 
were entitled to succeed in the absence of 
a daughter or daughter's son. The answers 
to the questions read together would 
therefore appear to show that where 
there were no collaterals of the filth 
degree or less, a daughter or daughter’s 
son would succeed in preference to collate, 
rals of a more remote degree and that a 
sister or sister’s son would succeed in pre¬ 
ference to collaterals of a remoter degree 
than the fifth in the absence of a daughter 
or daughter’s son. It would appear, there, 
fore, that the learned District Judge’s opi¬ 
nion on the question of the rights of the 
parties under the Riwaj-i-am was right 
and I would hold that it favours the 
plaintiffs. In this view it becomes un¬ 
necessary to decide the further question 
as to whether the learned District Judge 
was right in his application of Act 2 of 
1929. The appeal accordingly fails and 
is dismissed with costs. 

Skemp, J.—I agree. 

S.C./d.S. Appeal dismissed. 
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Blacker, J. 

Deivan Singh — Petitioner. 

V. 

Emperor, 

Criminal Revn. No. 339 of 1937, Deci¬ 
ded on 29th April 1937. 

(a) Punjab Pure Food Act (8 of 1929), S. IZ 
— Halwai in possession of ghee below stan¬ 
dard comes under S. 12. 

A Halwai found in possession of ghee below 
standard comes under B. 12, Punjab Pure Pood 
Act, although be does not sell it as such but sells 
sweetmeats. [P 703 0 1] 

(b) Criminal Trial — Revision—New plea. 

Pleas not raised before tbe trial Magistrate can¬ 
not be allowed to be raised in revision. 

[P 703 0 11 

Harhant Singh — for Petitioner. 

Indar Dev for Advocate-General — 

for the Crown. 
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Order. This reference was made by 
the learned Sessions Judge of Rawalpindi 
which recommends revision of the order of 
the Magistrate convicting the petitioner 
under S, 13 (e), Punjab Pure Food Act, 8 
of 1929. The reason for which the learned 
Sessions Judge has made his recommenda. 
tion is that there is no evidence that the 
petitioner actually sold the ghee, in res¬ 
pect of which he has been convicted. The 
learned Sessions Judge has however over¬ 
looked the definition of "sale in S. 3, 
Cl. (h) of the Act and the provisions of 
S. 12 (i) (b). The petitioner has not 
denied in Court that the ghee in his shop 
was for sale but has merely pleaded that 
it was pure. It has been suggested before 
me on behalf of the petitioner, though not 
pleaded at the trial, that as the petitioner 
is a halwai he does not sell ghee as such 
but sells sweetmeats. But this plea, even if 
ioorreot, is again met by S. 12 of the Act. 
Though not in his order of reference, two 
other objections have been mentioned by 
the learned Sessions Judge in his order on 
the revision petition and have been pressed 
before me on behalf of the petitioner. The 
first is that there is no authority proved 
by the prosecution under which the In. 
spector could act in lodging this prosecu¬ 
tion. Here again this plea was never 
raised before the Magistrate. Counsel for 
the respondent Committee appearing be¬ 
fore me has shown me a certified copy of 
a resolution of 1935 expressly granting 
this authority to the Inspector. In view 
therefore of the fact that this plea was 
never raised before the trial Magistrate, I 

do not propose to allow it to be raised 
now. 

A third objection is that the procedure 
laid down in B. 10 of the Act has not been 
proved to have been followed. The evi¬ 
dence however of the Inspector is that he 
took a sample and under S. 114, Evidence 
Act,^ there is an initial presumption that 
official acts proved to have been perform¬ 
ed have been regularly performed. The 
plea was not raised in the trial Court that 
he had not carried out the requirements 
of S. 10 and therefore no attempt was 
inade to ^ rebut this initial presumption 
that he did so* This therefore cannot in 
my opinion be made a ground for revision. 
In the circumstances of the case the fine 
does not appear to me to be excessive and 
I reject the petition. 

S.C./e.k. Petition rejected. 


Baja Painda Khan and others — 

Plaintiffs — Appellants, 

V. 

Sardar Kahan Singh and others — 

Defendants — Respondents. 

Second Appeal No. 697 of 1936, Decided 
on 12th January 1937, from decree of 
Dist. Judge, Jhelum, D/- 20th March 1936. 

Punjab Pre-emption Act (1 of 1913), 
S. 15 (c)—Tarfs created for fiscal purposes 
and not representing homogeneity of area or 
descent of proprietors—Tarfs are not sub¬ 
divisions within S. 15 (c). 

Tarfs which were only created for fiscal purposes 
and which in no way represent homogeneity of 
area or descent of the proprietors, cannot be held 
to be sub-divisions of a village within the mean¬ 
ing of B. 15 (o), Punjab Pre-emption Act, any 
more than it can be said that scattered buildings 
in a town constitute a sub-division of a town • 
67ICiB;U2PLR 1905 ; 45 P R 1897 and 
AIR 1914 Lah 255, Rel. on. [P 701 C 1, 2J 

Barkat Ali and Mohammad Amin — 

for Appellanfes. 

M. G. Mahajan — for Respondent 1. 

Addison, J.—By a deed of sale, dated 
18th June 1934, one Sardar Hari Singh 
sold the suit land to Kahan Singh, etc., for 
a consideration, put at Rs. 9,000 of which^ 
Rs. 7,000 were paid before the Sub- 
Registrar. Madan Gopal, a collateral of 
Hari Singh, brought a suit to pre-empt 
this sale and so did three others, namely 
Painda Khan, Feroz Khan and Khushab 
Khan. The trial Court decreed the claim 
of Madan Gopal on payment of Rs. 7,000 
into Court on or before 27th March 1936, 
and in default of payment of that amount 
within the time fixed it was directed that 
the suit would stand dismissed with costs. 
The suit of Painda Khan, Feroz Khan and 
Khushal Khan was also decreed on pay¬ 
ment of the same amount if payment ia 
due time was not made by Madan Gopal. 
These three plaintiffs were given time up- 
to 28th April 1936 in which to deposit the 
amount if Madan Gopal failed to do so. 

The vendees appealed against the decree 
in the suit of Painda Khan, Feroz Khan 
and Khushal Khan, and the District Judge 
accepted the appeal and set aside the 
decree in favour of them. Against this 
decision the three plaintiffs in the second 
suit have preferred this second appeal 
The claim of the three appellants to pre¬ 
empt was based on the allegation that 
they were the owners in the tarf in which 
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the land was situated. The Diatriot Judge 
examined this claim and, on the evidence, 
came to the conclusion that, although the 
village was divided into five tarfs, each of 
which had its own lambardar, the actual 
lands constituting these tarfs were inter¬ 
mingled and these tarfs were only con- 
etituted in order to facilitate the collection 
of land revenue. He also pointed out that 
the tenure of the village was bhayachara, 
that is to say, possession was the measure 
of right and not ancestral shares. Lastly, 
he stated that the tarfs had no shamilat 
attached to them, the only shamilat being 
shamilat deh, i. e. shamilat of the whole 
village. Following 67 I C 48\ he held that 
such tarfs did not constitute a sub-divi¬ 
sion within the contemplation of S. 15 (c), 
Punjab Pre emption Act. This was in 
fact also the decision of the trial Court, 
but the trial Court granted the three 
appellants their decree because they were 
-co-sharers in khata Nos. 16 and 17 in 
which less than one kanal of the suit land 
is situated. 

An attempt was made before us on 
behalf of the appellants to show that the 
finding of the District Judge as regards 
these tarfs was not based on evidence. 
There is, however, evidence to this effect 
on the record and this point was also not 
taken in the grounds of appeal. In these 
circumstances the question of fact as to 
the constitution of the tarfs cannot be 
challenged before us. The learned counsel 
for the appellants did not dispute that, if 
the tarfs were constituted as already men¬ 
tioned, they would not be sub.divisions 
within the contemplation of S. 15 (c), 
Punjab Pre-emption Act and, in our judg¬ 
ment, on the finding as to the constitution 
of the tarfs they cannot be held to be 
sub-divisions within the contemplation of 
S. 15 (c). This follows from the authority 
already mentioned (67 I C 48)^ as well as 
from 142 P L R 1905.^ 45 P R 1897^ and 
21 P R 1915.^ Tarfs, which were only 
created for fiscal purposes and in no way 
represent homogeneity of area or descent 
of the proprietors, cannot be held to be 
sub-divisions of a village, any more than 

1. Uttam Chand v. Mehtab Singh, (1922) 67 I 0 
48. 

2. Sher Singh v. Maluk Singh, (1905) 142 P L R 
1905. 

3. Bija V. Bishan Singh, (1897) 46 P R 1897, 

4. Waryam Singh v. Mahtab Singh, AIR 1914 
Lah 255=26 I C 433=21 P R 1916=31 
P L R 1916, 
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it can be said that scattered buildings in 
a town constitute a sub-division of a town. 
No other ground of appeal was argued! 
For the reasons given, we dismiss the 
appeal but make no order as to coats in 
this Court. 

v.b.b./a.l. Appeal dismissed . 
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Bakhsh — Plaintiff — Appellant. 

V. 

Azmat Ali and others — Defendants_ 

Respondents, 

First Appeal No. 273 of 1936, Decided 
on 17th December 1936, from decree of 
Sub-Judge, First Class, Sargodha, D/- 25th 
March 1936. 

Custom (Punjab)—Alienation — Nangianat 
of Shahpur District—Proprietor's power of 
alienation in absence of male issue is unres¬ 
tricted. 

The mlGoellaneous Musaalmans of the Shahpur 
Diatriot in the Punjab include Nangianas, 
Amongst them a proprietor having no male issue 
has an unrestricted power of alienation in lespeofe 
of immoveable property: AIR 1921 Lah 210; 
AIR 1925 Lah 231; AIR 1933 Lah 158 and 
AIR 1935 Lah 208, Rel. on, (P 705 C 1, 2] 

Mehr Chand Sud and E, P, Khosla — 
for Appellant. 

Ghulam Mohy-ud-Din, Bhagu Mai and 
Aldul Aziz Khan — for Respondents, 

Addison. J.—The plaintiff is the colla¬ 
teral of Pir Bakhsh. The latter has no 
issue and executed a sale deed of certain 
land in favour of Azmat Ali. defendant 1, 
The suit was for a declaration that, 
according to the custom followed by the 
parties, he had no power to do so without 
necessity and that the sale deed, dated 
25th May 1934, would have no effect, so 
far as the reversioners’ rights are con. 
cerned, after the death of Pir Bakhsh. 
The suit has been dismissed on the ground 
that Nangianas of this district, namely 
Shahpur, in the absence of male issue, 
have unrestricted powers of alienation. 
The plaintiff has appealed. 

The learned counsel for the appellant 
has relied on the wajibularz of the village 
Dhareman, to which the parties belong, 
recorded at the first settlement of 1858, 
What was stated there was that in this 
village the estate of no proprietor had so 
far been alienated; but if this happened, in 
the future he would have a right to do so 
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in aooordanoa wibh the dasturi sircar. As 
we interpret this phrase, this means *'a 3 
is the practice or custom recorded by the 
authorities . There is a judgment of the 
Divisional Judge of this district, dated 
10th May 1899, in favour of the appel¬ 
lant.^ There the phrase "dasturi sircar” 
was interpreted as meaning "the decision 
of the judicial authorities”, and as the 
Divisional Judge was of opinion that the 
trend of the judicial decisions in the Pro¬ 
vince as a whole was against unrestricted 
powers of alienation, he upheld the con. 
fiention then put forward that necessity 
had to be established for sales by Nan. 
giana proprietors. It is this wajibularz of 
1858, and this decision of the Divisional 
Judge, that alone are relied upon by the 
appellant’s counsel, apart from certain 
very indefinite oral evidence the value of 
which is little or nothing. As already 
pointed out, the judgment is of no impor. 
tance as the interpretation given to the 
dasturi sircar does not appear to us to be 
correct as it cannot be said that there is 
any such thing as general custom applic. 
able to the Punjab as a whole. Parther, 
the practice of recording village custom in 
the village wajibularz ceased and when 
the next settlement of 1896 came on, cus¬ 
tom was only recorded in the riwajiam of 
the whole tahsil or district. 


Mr. Wilson, Settlement Officer, drew up 
a general Code of Tribal Custom in the 
Shahpur District in that year, and therein 
at p. 73 the answer of Awans and miscella¬ 
neous Mussalmans as regards alienation of 
imnioveable property was that a proprietor 

having no son or son's son can, without the 
consent of agnate heirs, make a gift of 
immoveable property, ancestral or acquired, 
divided or not, to a person not related to 
him. That means that amongst miscel¬ 
laneous Mussalmans there is unrestricted 
power of alienation in this district. Nan- 
gianas are included amongst miscellaneous 
Mussalmans. This riwajiam does not con¬ 
tradict the earlier village wajibularz of 
1858 and is therefore an important piece 
of evidence entitled to great weight. It 
was^held by this Court in A I R 1933 Lah 
158 that by custom Nangianas of Shah¬ 
pur District have unrestricted powers of 
alienation. There are five other judicial 
decisions about miscellaneous Mussalman 
tribes to the same effect. In A I R 1935 


1. Ghulam AU v. Inayat Ali, AIR 1933 Lah 
168=1411 C 389=34 P L R 223. 

1937 L/89 & 90 


Lah 208'* it was held that the Vains tribe, 
who belong to the miscellaneous Mussal¬ 
man tribes, had unrestricted powers of 
alienation. The same was held as regards 
Harrals of this district—another miscel. 
laneous Mussalman tribe—in AIR 1921 
Lah 210'^ and about Tiwanas in A I R 
1925 Lah 231.'* There are two other deci¬ 
sions of the subordinate Courts to the 
same effect as regards Khokhars and Kuts, 
these also being miscellaneous Mussalman 
tribes: see Exs. D.landD.2. The riwajiam 
has thus been followed in six cases by the 
Courts while there is only one case where 
it was not followed and in that case the 
riwajiam or customary law of the district 
was not referred to. It follows that the 
decision of the Sullordinate Judge is oor. 
rect that it has ' been established that 
amongst Nangianas of the Shahpur District: 
there is unrestricted power of alienation. 
We therefore dismiss the appeal but make' 
no order as to costs. 

v.b.b./a.l. _ Appeal dismissed. 

2. AH V. Ziada, AIR 1935 Lah 208=158 I C 
412=16 Lah 656=37 P L R 97. 

3. Bahaduri v. Qadu, AIR 1921 Lah 210=60 
I 0 626. 

4. Sher Muhammad Khan v. Dost Muhammad 
Khan, AIR 1925 Lah 231=78 I 0 451, 
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Coldstream and Bhide, JJ. 

Karam Ali and others —Appellants, 

V. 

Shah Muhammad and others — 

Respondents. ' 

‘ Second Appeal No. 676 of 1936, Decided 
on 7th December 1936, from decree of 

Dist. Judge, Gujranwala, D/. 10th March 
1936. 

Cuslom (Punjab)—Gujrat District—Custom 
of Khanadamad—Property gifled to Khana- 
damad reverts to donor’s reversioner on 
extinction of descendants of wife of Khana- 
damad — Principle applies even if Khana- 
damad has rendered services. 

In the Customary law of the Gujrat Disfcriot, 
the custom of Khanadamad is that property gifted 
to a Khanadamad reverts to a donor’s reversioner 
on the extinction of the descendants of the wife 
of the Khanadamad. This principle applies even 
where a Khanadamad has rendered services as a 
gift to a Khanadamad is recognized to be a gift in 
consideration of services rendered or to be ren¬ 
dered ‘.2PR 1910, Rel. on ; 109 I C 562, Dis- 
ting. [p 7Qg Q JJ 

Shabir Ahmad for Asadullah Khan — 

for Appellants. 

Abdul Karim and Fazal Karim — 

for Respondents. 
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Coldstream, J.—The circumstances out 
of which this second appeal has arisen are 
stated in sufficient detail in the judgment 
of the District Judge, Gujranwala, and I 
do not think it necessary to recapitulate 
them here. The question for decision is 
whether the District Judge has erred in 
holding that the land in suit, which was 
gifted by Mt. Fazlan to her khanadamad 
Ham Din, should revert on the extinction 
of the line of Mt. Nek Bibi, Ham Din’s 
wife to the reversioners of the donor’s 
husband, Qutba. The suit was instituted 
by Jowaya s grandsons. It was based on 
the assumption that the land was ances. 
tral and the ancestral nature of the pro¬ 
perty was never questioned in the trial 
Court. We must therefore presume it to 
be established that the land was ances¬ 
tral. It was not disputed in the Courts 
below that Ham Din was a khanadamad 
of Qutba. For the appellants, counsel 
contends that the principle according to 
which land given to a khanadamad reverts 
to the donor should not be applied in this 
case because the land was given to Ham 
Din for services rendered and not only 
because he was a khanadamad. In 
suppport of his proposition he relies on 
109 I C 562.^ 

It is clear from the answers to the 
questions relating to the custom of khana¬ 
damad in the Customary Law of the Guj- 
rat District 1922, that the custom in the 
district is that property gifted to a khana¬ 
damad reverts to a donor’s reversioner on 
the extinction of the descendants of the 
wife of the khanadamad, and counsel has 
not been able to show us any authority 
for holding that if a khanadamad has 
rendered services then this principle 
should not be applied. On the other hand, 
as pointed out in 2 P R 1910,^ a gift to 
a khanadamad is recognized to be a gift 
in consideration of services rendered or to 
be rendered. The decision in 109 I C 
562^ has no application to the facta of the 
present case. There the appeal was found 
to be barred by limitation, the gift was 
found to be not the usual customary gift 
to a khanadamad but one in considera¬ 
tion of services rendered, and the gift was 
not to the son-in-law alone but to the son- 
in-law and his son. For these reasons I 
find no force in the contention put forward. 
It has also been argued before us that the 

1. Farangi v. Sukha, (1928) 109 I C 662. 

2. Nabia v. Patto, (1910) 2 P R 1910=61 C 232 

=166 P L R 1910=4 P W R 1910. 


appellants are at least entitled to half of 
the area of 9 bighas of land which was 
given to Gauhra in consideration of his 
refraining from prosecuting his suit to 
contest Mt. Fazlan’s gift. But there is no 
reason to suppose that Gauhra gave up 
his right as reversioner to the property 
gifted, should the line of Mt. Nek Bibi die 
out. The Court below decided the appeal 
before it correctly and I would accordingly 
dismiss this appeal with costs. 

Bhide, J.—I agree. 

D.S./r.k. Appeal dismissed^ 


A. I. R. 1937 Lahore 706 

Skemp, J. 

Sardar Khan — Judgment-debtor — 

Appellant. 

V. 

Sunder Singh — Decree-holder — 

Respondent. 

Exn. Second Appeal No. 953 of 1936» 
Decided on 10th December 1936, from 
order of Dist. Judge, Rawalpindi, D/- 3r5 
July 1936. 

Execution — Order committing judgment" 
debtor to prison for unspecified period is 
appealable as decree. 

An order in execution committing a judgment- 
debtor to prison for an unspecified period oonolu- 
Bively determines the right of the parties with 
regard to one matter in controversy, namely 
whether the judgment-debtor should be sent to 
prison in execution of the decree. The order, 
therefore, is appealable as a decree : Case law 
referred, [p 707 q 2 ] 

Khurshid Zaman — for Appellant. 

Earnam Singh — for Respondent. 

Judgment.— This second appeal has 
arisen from the arrest of a judgment-debtor 
in execution proceedings. The decree- 
holder Sunder Singh had a money decree 
for Rs. 680 and costs against the 
judgment-debtor Sardar Khan which he 
was executing in the Court of the Sub¬ 
ordinate Judge. Fourth Class at Gujar 
Khan. On 4th January 1936, Sunder 
Singh applied for the arrest of Sardar 
Khan; on 6th January, the Court issued 
notice to him for 24th January. Accord¬ 
ing to the process server’s report, Sardar 
Khan refused service and the proceedings 
were adjourned to 25th February 1936, 
when Sunder Singh was to adduce evi¬ 
dence ex parte. In the meantime the 
Subordinate Judge was transferred and 
his successor after taking the evidence of 
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the decree-holdar and another held on 
17th April 1936, that Sardar Khan was 
liable to arrest. On the same day a war¬ 
rant of arrest was issued in pursuance of 
which Sardar Khan was brought before 
the Court on 30th May 1936. He was 
then given permission to take objections 
to ^ the order of 17th April and released on 
bail. On 3rd June he made an applica¬ 
tion that he was exempt from arrest 
under S. 135, Civil P. C., and under S. 34. 
Punjab Relief of Indebtedness Act. There¬ 
upon the Subordinate Judge on 5th June 
1936 passed a hasty order translated as 
follows : 

From the reply to the application, dated 31st 
May (should be 30th May) it appears that it will 
take much time and the object of arrest will be 
defeated. Hence the judgment-debtor’s security 
for appearance is cancelled. He will be sent to jail. 

Sardar Khan appealed to the learned 
District Judge who did "not think that 
the order of the lower Court was at all 
equitable , but nevertheless dismissed the 
appeal on the ground that the order was 
not appealable, Sardar Khan has come 
here in second appeal and has been on 
bail since his appeal was admitted. The 
District Judge’s order is dated 3rd July 
1936, and after it had been communicated 
to the Subordinate Judge he wrote a long 
and careful order of review, dated 11th 
August 1936, saying that his order of 
5th June contained an error apparent on 
the record and that the period of impri¬ 
sonment was to be six months. This 
latter order is not before me. I am hear¬ 
ing a second appeal from the judgment 
of the learned District Judge and must 
take the facts as they were on 5th June 
1936. Sardar Khan’s counsel urges before 
me that an order passed in execution pro¬ 
ceedings has the effect of a decree under 
S. 2 (2), Civil P, C., and is therefore 
appealable. He cites 69 P R 1895,^ 1 Lah 
77, AIR 1922 Lah 269® and AIR 1924 
Lah 360.^ 69 P R 1895,^ concerned an 
order for imprisonment in execution of a 
decree and laid down that though such 
orders were not appealable as orders, they 
were appealable as decrees. 1 Lah 77,^ 
which dealt with an order disallowing the 
arrest of the judgment-debtor fol lowed this; 

i* I^iiaunkal, (1896) 69 P R 1895. 

2. Mt.Eaj Kami v. Karam Elahi, AIR 1919 Lah 

o T ^ ^ '^'^=22 P L R 1920. 

3. Lala Das v. Mina Mai, AIR 1922 Lah 269= 

79 I 0 661. 

^ ^ ^ 1924 Lah 360 

—73 I 0 766« 
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AIR 1922 Lah 259,® is to the same effect. 
In A I R 1924 Lah 360,^ it was held 
speci6cally that an order issuing a war¬ 
rant for the arrest of a judgment-debtor is 
an order passed under S. 47 and is appeal- 
able as a decree. The respondent’s coun¬ 
sel develops the point taken by the 
learned District Judge in the following 
terms : 

To be appealable at all, the order muat fall 
within the provisions of S. 47, Civil P. C. Not 
all orders under that section are appealable. To 
be appealable they must have the force of a decree, 
i. e. they must finally determine some question 
at issue between the parties. There are a number 
of rulings on this point. I think it is a settled 
Uw: vide inter alia AIR 1930 All 638.6 

The proposition may be settled law but 
surely an order committing a judgment- 
debtor to prison for an unspecified period 
conclusively determines the rights of the 
parties with regard to one matter in con¬ 
troversy, namely whether the judgment, 
debtor should be sent to prison in execu¬ 
tion of the decree. Sardar Harnam Singh 
admits that the original order was illegal, 
that a judgment-debtor cannot be impri¬ 
soned for more than six months and that 
an order for imprisonment for six months 
would be appealable as a decree. He was 
finally constrained to admit that the order 
in question is also appealable as a decree. 

I do not think that the order of 5th June 
was a proper order. The Subordinate 
Judge had given the judgment-debtor an 
opportunity to show cause why he should 
not be sent to prison. He had furnished 
security and obviously the proper course 
was to hear the objections before giving a 
decision. I therefore set aside the order 
dated 5th June. The review order of 11th 
August necessarily passes away with the 
order reviewed. The Subordinate Judge 
is to dispose of the application dated 3rd 
June in accordance with law. The respon¬ 
dent decree-holder is to pay the judgment- 
debtor appellant’s costs before the learned 
District Judge and in this Court. The 
parties are to appear before the Subordi¬ 
nate Judge on 1st January 1937. 


D.S./R.K. 


Order set aside. 


6 i Moti Ohand v, Mahablt Prasad, AIR 1930 
All 638=125 10 581=1930 A L J 138^ 
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Tek Chand, J. 

Shib Lal — Defendanfc — Appellant, 

V. 

Indraj, Plaintiff and another^ 

Defendant — Respondents. 

Second Appeal No. 1350 of 1936, Deci¬ 
ded on 9th February 1937, from decree of 
Senior Sub-Judge, Rohtak, D/- 25th August 
1936. 

(a) Compromise— Admissibility — Compro¬ 
mise recorded by Court and decree passed 
thereon—Subsequent litigation as to portion 
of property extraneous to former suit—Com¬ 
promise is admissible even without registra¬ 
tion. 

Where in a suit the terms of a compromise 
were reduced to writing and were recorded by the 
Court and a decree was passed in accordance with 
the compromise, the document is admissible in 
evidence in litigation relating to the portion of 
the property which was extraneous to the former 
suit although it is unregistered. [P 708 0 2] 

(b) Compromise—Compromise of doubtful 
claim is good consideration. 

Compromise of a doubtful claim is a valuable 
coDsideratioo for an arrangement restricting the 
power of alienation of ancestral lands of parties. 

[P 709 0 1] 

(c) Custom (Punjab) — Alienation—Com¬ 
promise—Suit by collateral A cballening gift 
by U, compromised on condition that B was 
not to alienate properly and A was to with¬ 
draw suit—Compromise held allowed aliena¬ 
tion for valid necessities. 

Where a suit between A and B, A being a 
collateral of B, challenging a gift of land made by 
H, was compromised on condition that A was to 
withdraw his suit and B was not to sell, gift or 
mortgage the remaining property : 

Held : that under a custom in the Punjab, a 
person could alienate ancestral property for valid 
necessity. There were no words in the com¬ 
promise expressly prohibiting a sale even for 
necessary purpose. In the absence of such words, 
the compromise deed should be construed in a fair, 
liberal and reasonable manner. Hence B oould 
alienate the property to an extent which could be 
proved for valid necessity \ 230 P L R 1913 and 
AIR 19U Lah 140, Ref, [P 709 C 1] 

Shamair Chand — for Appellant. 

Fakir Chand Mital —for Respondents. 

Judgment.—Jot Ram, defendant 1, a Jat 
of Mauza Chhara, Tehsil Jhajjar, Rohtak 
District, owned a certain area of land 
which had descended to him from his 
ancestors. On 2Dd March 1917 he gifted 
one.half of this area to Surat Singb, who 
was the son of his wife from a former 
husband. On 15th January 1918 Indraj, 
a collateral of Jot Ram, instituted a suit 
to contest the gift. On 23rd January 1918 
Indraj and Jot Ram entered into a com¬ 
promise whereby Indraj agreed to with. 


draw his suit to contest the gift of the 
half share in the land to Surat Singh and 
Jot Ram undertook not to effect a mort¬ 
gage, sale or gift of the remaining half to 
any one else. The compromise was reduced 
to writing and filed in Court. In accor¬ 
dance with the terms of the compromise 
the suit was dismissed. On 2ad June 1934 
Jot Ram sold the land comprised in the 
other half to Shib Lal for Ra. 965. The 
consideration of the sale was as follows : 

Rs. 

408 paid to prior mortgagees of the vendor * 

526 paid in cash before the Sub-Registrar, and 

32 received in cash for deed expenses. 

965 

Indraj has now brought a suit to contest 
the sale, urging that it was contrary to 
the terms of the compromise effected in 
1918. The Courts below have decreed the 
suit, Shib Lal, vendee, appeals. On his 
behalf the first contention raised is that 
the compromise of 23rd January 1918 is 
not admissible in evidence for want of 
registration. This contention however is 
without force. The terms of the com¬ 
promise were recorded by the Court in 
1918 and a decree was passed in accor¬ 
dance with the compromise. The docu¬ 
ment is therefore admissible in evidence in 
litigation relating to the portion of the 
property which was extraneous to the 
former suit. The second contention raised 
is that the restraint which was placed on 
Jot Ram’s power of alienation with regard 
to this property was invalid, being with, 
out consideration and contrary to law. It 
is urged that according to the custom of 
the Jats of Jhajjar tehsil and Rohtak 
district generally, a male proprietor has 
unrestricted power of alienation of ances¬ 
tral land except where the transaction is 
made for immoral purposes. It is there, 
fore urged that the gift of one.half of 
ancestral land by Jot Ram to Surat Singh 
made in 1917 was valid and not open to 
attack by the donor’s collateral, Indraj. 
It was accordingly argued that there was 
no justification for Jot Ram to enter into 
a compromise so as to restrict his power 
of alienation with regard to the other half 
of the property. It must be borne in mind 
however that, in 1918, when the previous 
suit was brought, the rulings of the Chief 
Court were not uniform as to whether in the 
Rohtak district a male proprietor possessed 
unrestricted power of alienation of ances¬ 
tral land. Joseph's Customary Law of the 
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Eohtak Distirict published in 1909 do 
doubt supported this view, and in 230 
PL R 1913' and 231 PLR 1913- the 
sacQe view had been taken by the Chief 
Court. But as agi^inst this, in 76 P R 
1914^ and 36 I C 215,** it had been held 
that a proprietor could not alienate ances¬ 
tral land without necessity. It could not 
therefore be said that the matter was 
absolutely free from doubt and there was 
no justification for Jot Ram to enter into 
the compromise. It is well settled that 
the compromise of a doubtful claim is a 
valuable consideration for an arrangement 
of this kind. This part of the argument 
therefore fails. 


result therefore is that the plaintiff will 
be entitled to get possession of the land 
after the death of Jot Ram on payment of 
Rs. 408 to the vendee. I accept the 
appeal, set aside the judgment and decree 
of the Senior Subordinate Judge, and in 
modification thereof I pass a decree in 
favour of the plaintiff declaring that the 
sale in dispute shall not affect his rever¬ 
sionary rights after the death of Jot Ram 
except to the extent of Es. 408. Having 
regard to all the circumstances, I leave 
the parties to bear their own costs 
throughout. 

B.d./r.k, Decree modified . 


The effect of the condition in the com¬ 
promise however was not to restrict abso- 
ilutely the power of alienating the other 
half, even if necessity existed. Admittedly, 
there are no words in the compromise 
jexpressly prohibiting a sale even for a 
[necessary purpose. In the absence of such 
words, the deed should be construed in 
a fair, liberal and reasonable manner. 
Evidently all that was agreed to was that 
Jot Ram’s power of alienation of this half 
of the land was not restricted, but that it 
was subject to the restrictions, which were 
claimed by the collateral in the plaint of 
that suit, and which are found to exist 
generally among agricultural communities 
of the province. It could not have been 
intended to deprive the owner of the 
power of alienation even under the stress 
of urgent and imperative necessity. I hold 
therefore that the alienation in dispute is 
valid to the extent to which it can be 
established to have been effected for valid 
necessity. As already stated, out of the 
sale price, Rs. 408 had been paid to three 
prior mortgagees of Jot Ram as follows : 
Rs. 268 to Kewal, Eg. 40 to Chand Singh. 
Es. 100 to Kirori. 

There is no reason to doubt the genuine¬ 
ness of these debts or of their discharge 
by the appellant. To this extent therefore 
the alienation was clearly for necessity. 
There is no proof however of any necessity 
for the remaining Rs. 525 which were paid 
in cash before the Sub-Registrar. The 

1. Sheoj'i V. Fajar Ali Khan, (1913) 230 PLR 

1913=20 I 0 475=148 P W R 1913. 

2. Telu V. Chuni, (1913) 231 PLR 1913=20 I C 
373=147 PWR1913. 

3. Budal V. Kirpa, AIR 1914 Lah 140=23 I G 
211=76 P R 1914=148 PLR 1914 

4. Ghansham V. Balak Ram, AIR 1916 Lah 

145=36 1 0 215=94 PLR 1916. 


A. I. R. 1937 Lahore 709 

Addison and Din Mohammad, JJ. 

Harnam Singh and others ~ Plaintiffs 

— Appellants. 

V. 

Doola Singh and others — Defendants 

— Respondents. 

First Appeal No. 97 of 1936, Decided 
on 30th November 1936, from decree of 
Senior Sub.Judge, Sheikhupura, D/- 9th 
November 1935. 

Liinitalion Act (1908), Arts. 24, 25 and 36 
— A making false accusation against B to 
police — Case investigated but B not prose- 
cuted Suit by B for damages for malicious 
prosecution — Such suit held one for libel or 
slander and Art. 24 or Art. 25 applies— Art. 
36 does not apply. 

A made a false accusation to the police against 
B that B had set fire to his go-downs. The case 
was investigated by the police but B was not prose¬ 
cuted. In a suit by B against A for malicious 
prosecution : 

Held ; that a suit for malicious prosecution did 
not lie under the circumstances but it was one 
for libel or slander, and Art. 24 or Art. 25, Lim. 
Act. applied and nob Art. 36 as it is only resi¬ 
duary Article : 24 All S68 and A / R J930 Cal 
392t Foil. ;310 P L R 1900, Ref, [P 710 0 1] 

Dev Raj Sawhney and S. L. Puri — 

for Appellants. 

Anant Ram Khosla, Krishan Lai Ka. 

pur, Narotam Singh and A jit Ram 

— for Respondents. 

Judgment.— The plaintiffs sued certain 
defendants for damages amounting to 
Es. 6,000 for malicious prosecution. It was 
alleged that one of the defendants Ram 
Lai made a false accusation against the 
plaintiffs to the police that they had set 
their godowns containing materials on fire. 
The police investigated the case but did 
not prosecute the plaintiffs. Ultimately 
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the police had the case struck off as having 
been entered as a mistake of fact. The 
suit has been dismissed as barred by limi¬ 
tation as well as on the merits and the 
plaintiffs have appealed. 

As we are of opinion that the suit was 
barred by time, we need not go into the 
facts in detail. There is a Single Bench 
decision of the Punjab Chief Court, re¬ 
ported in 310 P L E 1900,^ to the effect 
that the defendants' giving false informa¬ 
tion to the officerdn-charge of a police 
station was actionable as there had been 
a prosecution of the plaintiffs by the defen¬ 
dants within the meaning of the law 
though the case never went into Court. 
A Division Bench of the Allahabad High 
Court however took the opposite view in 
2i All 368,^ where it was held that, in 
these circumstances, a suit for damages 
on account of malicious prosecution did 
not lie, for no prosecution had been ini¬ 
tiated ; but that it was a suit for compen¬ 
sation for libel or slander, the limitation 
applicable to which was that prescribed by 
Art. 24 or Art. 25 of Schedule 1. A similar 
view was taken by Mukerji, J. in 57 Cal 
25.^ With this view we are in agreement. 
It follows that the suit is barred by time 
whether it falls within Art. 24 or Art. 25, 
Lim. Act, and it is not disputed that this 
is so if these Articles apply. It was how¬ 
ever contended before us that the suit fell 
within Art. 36, which runs as follows : 

For oompeneation for any malfeasance, misfea¬ 
sance or non-feasance independent of contract and 
not herein specially provided for. 

This gives the period of limitation as 
two years. Obviously however, this is a 
residuary Article and as we have held that 
Art. 24 or Art. 25 applies, Art. 36 cannot 
lapply. For the reasons given, we dismiss 
'the appeal with costs. The pleader’s fees 
to be allowed to counsel, appearing for 
the various respondents, will not exceed 
the naaximum which can be allowed to one 
pleader in this appeal, and if the aggre. 
gate is greater than this, the fees of the 
counsel of the various respondents will be 
proportionately reduced. 

S.O./r.k. Appeal dismissed. 


1. Kirpa Ram v. Mul Raj, (1900) .310 P L E 1900. 

2. Ishri V. Muhammad Hadi, (1902) 24 All 368= 

1902 A W N 96. 

3. Nagendra Nath v. Basanta Das, AIR 1930 
Cal 392=126 I C 667=57 Cal 25. 
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Kahni Eam — Defendant — Appellant. 

V. 

# 

Molar, Plaintiff and others, Defendants 

Eespondents. 

Second Appeal No. 1712 of 1935, De. 
cided on 5th February 1937, from decree 
of Dist. Judge, Karnal, D/. 2nd May 1935. 

Custom (Punjab)—Succession — Collaterals 
“Aggarwal Mahajans of Rohtak District- 
Right of representation is recognized by 
custom—Nephew can succeed with uncle to 
property of deceased sonless uncle, 

Though the Mitakshara does not recognize the 
right of representation in succession amongst ool* 
lateral heirs, yet amongst the Aggatwal Mahajans 
of Rohtak District, the rule of law has been modi¬ 
fied by custom and such right is recognized by 
custom, and the nephew is allowed to succeed 
along with the uncle to the property of a deceased 
sonless uncle : 71 P B 1882 and 39 P R 1884, 
Bel. on. [p 711 0 1, 2] 

F, G. Mital — for Appellant. 

Tek Chand — for Eespondent 1. 

Judgment.—The dispute in this case 
relates to the property of one Harkishen, 
Aggarwal Mahajan of Mauza Jasia 
Tehsil and District Rohtak, who died with¬ 
out wife or issue in 1927. Mutation of his 
agricultural land was effected in favour of 
Kahni Ram, defendant 1, one of his col¬ 
laterals. It is alleged that Kahni Ram 
also took possession of a pacca house, a 
kacha shop and certain outstandings be- 
longiug to the deceased. In 1929 Molar, 
plainbiff.respondent, instituted a suit for 
possession by partition of 1/I8bh share of 
the land, the house and the shop of the 
deceased, and also asking for an account of 
the outstandings. He alleged that he was 
a collateral of the deceased entitled to 
succeed along with Kahni Ram and other 
defendants. Kahni Ram resisted the suit 
on various grounds, one of which was that 
according to the pedigree, as propounded 
by the plaintiff, he was not entitled to 
succeed in the presence of Kahni Ram as 
the plaintiff's father, who was related to 
Harkishen, deceased, in the same degree as 
Kahni Ram, had predeceased Harkishen 
and under Hindu law, which governed 
the parties, there was no right of repra- 
sentation in succession amongst collateral 
heirs. It was also pleaded by the defen¬ 
dant that the property in dispute did not 
belong to Harkishen. In reply the plaintiff 
alleged that among the Aggarwal Banias 
of Rohtak, and the neighbouring districts 
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strict Hindu law on the point had been 
modified by custom, under which repre. 
sentation was allowed amongst collateral 
heirs. 

The trial Judge found in favour of the 
plaintiff on both points holding that 
among Aggarwal Mahajans of Rohtak Dis¬ 
trict, Hindu law had been modified; by 
custom so that representation was allowed 
amongst collateral heirs. He also held 
that the agricultural land, the house and 
the shop had been proved to be the pro¬ 
perty of the deceased and further that the 
defendant Kahni Ram was bound to render 
account of the outstandings of the deceased 
which had come in his possession. He 
accordingly granted the plaintiff a decree 
for possession of 1/I8bh of the property in 
dispute and ordered an account to be 
taken of the outstandings. The defendant 
appealed to the District Judge, who 
affirmed the finding of the trial Court on 
the question of custom, but found that it 
had not been proved that the shop in dis¬ 
pute belonged to the deceased or that he 
had left any outstandings which had come 
in the hands of the contesting defendant. 
He accordingly upheld the decree of the 
trial Court, granting the plaintiff posses¬ 
sion of l/18bh of the agricultural land and 
the paoca house in dispute but dismissed 
the suit relating to the shop and for rendi¬ 
tion of account of the outstandings. On 
an application by the defendant, the 
learned Judge granted a certificate under 
S. 41 (3), Punjab Courts Act, for a second 
appeal to this Court on the question of 
custom involved, namely whether a right 
of succession by representation existed 
among the Mahajans of Mauza Jasia 
Tehsil Rohtak. 

The defendant Kahni Ram has accord¬ 
ingly come in second appeal praying that 
the suit be dismissed in its entirety. The 
plaintiff has filed cross-objeotions asking 
for a decree for possession of l/18th share 
in the shop and for an account of the out¬ 
standings being ordered. The main ques¬ 
tion involved is that of custom, a.nd on 
that point, after hearing counsel and 
examining the record, I have no doubt that 
the decision of the Courts below is correct. 
It is no doubt true that the Mitakshara 
does not recognize right of representation 
in succession amongst collateral heirs, but 
there is convincing evidence on the record 
that among Aggarwal Mahajans of this 
particular village, and in Rohtak district 


generally as well as in the neighbouring 
districts, this right has been recognized for 
a long time. In the village itself we have 
three instances proved by mutations and 
oral evidence, where strict Hindu law was 
not followed and nephews were allowed to 
succeed with their uncles to the property of 
a deceased sonless uncle. These instances 
are : (1) Ex. P. G. relating to the estate 
of Ram Sarup of mauza Jasia ; (2) 
Ex. P. H. relating to the estate of Mutsadi 
Lai, on whose death his property was 
divided equally among his brother’s widow 
and predeceased brother’s sons, and (3) 
Ex. P. I. which shows that on the death 
of Mt. Ram Kaur, widow of Daulat, the 
descendants of Daulat’s brothers succeeded 
in equal shares, some of whom were the 
sons of a predeceased brother’s sons or 
nephew. 

In addition to these instances from this 
village, there are three other instances 
from Rohtak district as follows : (4) 

Ex, P. L. relating to the estate of Jawahar 
Mahajan of mauza Khar Sati, Tehsil 
Rohtak : (5) Ex. P. J. relating to succes¬ 

sion to the property of Gogan Mahajan of 
mauza Mahara, Tehsil Gohana, District 
Rohtak, and (6) Ex. P. K. relating to the 
estate of Devatia Mahajan of mauza Pithal 
Pallu, Tehsil Gohana. 

In all these cases the right of represen¬ 
tation was recognized. As against all this, 
not a single instance has been proved by 
the defendant.appellant in which succes¬ 
sion went strictly according to Hindu law 
among the Mahajans of this village or any 
other place in the Rohtak district. The 
learned counsel referred me to the judg¬ 
ment of Maulvi Ghulam Hassan, Munsif, 
dated 10th July 1918, which was a case 
among Aggarwal Banias of Rohtak town. 
In that case, the plaintiff had failed to 
prove his relationship with the deceased, 
and the suit failed on this ground. The 
learned Munsif, however, observed that 
even if the alleged pedigree table had been 
proved, the plaintiff in that case would 
still be not entitled to succeed, as the right 
of representation was not allowed by 
Hindu law, by which the parties were 
governed. It is obvious that this obiter 
dictum, which was wholly unnecessary for 
the decision of the case and which did not 
consider the evidence bearing on the point, 
is of no value whatever as indicating the 
rule of succession actually prevailing 
among the Aggarwal Mahajans of Rohtak 



712 Lahore 


Babu Lal V. SiRi Eam (Coldafeream, Jj 


town or district. Before concluding, a re¬ 
ference may be made to two reported 
judicial decisions, 71 P R 1882^ and 39 
P R 1884,^ in which after lengthy enquiry, 
it was found that the right of representa¬ 
tion existed in succession amongst col¬ 
lateral heirs of Aggarwal Mahajans of the 
adjoining districts of Karnal and Gurgaon. 
I hold, therefore, that the evidence on the 
record is quite sufficient to establish the 
custom alleged in derogation of the strict 
rules of the Mitakshara. No other point 
was urged in the appeal which fails and 
must be dismissed with coats. 

The cross-objections attack the finding 

of the learned District Judge that the shop 
in dispute has not been proved to be the 
property of Harkishen, deceased, nor has 
It been proved that any outstandings of 
his came into the hands of Eahni Eam, 

defendant.appellant. These are findings 
of facts based on a consideration of the 
evidence and nothing has been urged by 
counsel for the respondents which would 
justify interference in second appeal. The 
cross-objections also fail and are dismissed 
with costs. 

K.B./a.L, _ Appeal dis missed, 

1. Adjudhia Pershad v. Dwarka Das, (188?) 71 
P R 1882. 

2. Kanhya Lal v, Klahna, (1884) 39 P R 1884. 
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Coldstream and Bhide, JJ. 

Babu Lal Plaintiff — Petitioner. 

V. 

Siri Earn and others — Defendants — 

Opposite Party. 
Civil Misc. Petn. No, 453 of 1936 
Decided on 14th December 1936, for leave 
to appeal to Privy Council, against the 
judgment of Coldstream and Bhide JJ 
D/- 19th May 1936. 

CivilP. C. (1908), S. IlO-Affirming judg- 
ment — Appellate decree modifying lower 
Court 8 decree only on single point not dis- 

puled in either Court-Point decided com¬ 
pletely in favour of applicant — Appellate 
decree is decree of affirmance. 

Where the Appellate Court has varied the lower 
Court 6 decree only by modifying it on a single 
point, which was neither in dispute in the lower 
Court nor in the Appellate Court and that com¬ 
pletely in favour of the applicant for leave to 
appeal, the appellate decree is to be taken as a 
decree of affirmance, though it is not a decree 

merely dismissing the appeal, and the applicant 

IB not entitled to a certificate under S. 110, Civil 
F. 0 ., as he has no right to litigate upon other 
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points, upon which the Courts have been in 
agreement, unless he shows some substantial 
question of law : Case law referred, [P 714 (3 

Asa Eam — for Petitioner. 

Badri Das — for Opposite Party. 

Coldstream, J. - This is an applioation 
by Babu Lal, the respondent in AoDea) 
No. 901 of 1932, decided by this Bench on 
19th May 1936 for leave to appeal to His 
Majesty in Council against our decision. 
The value of the subject matter of the suit 
exceeded Es. 10,000 and the value of tho 
subject matter in dispute in appeal also 
exceeds this sum. The suit was brought 
by Babu Lal for a declaration that he was 
the owner of the property left by hia 
granduncle Ganpat Rai who died on 6th 
July 1928 on the ground that he and 
Ganpat Eai had been members of a joint 
Hindu family to the property of which he 
was entitled by the rule of survivorship. 
The suit was against Sant Lal who 
claimed to be the adopted son of Ganpat 
Eai and six executors of a will which they 
alleged Ganpat Eai had executed making 
his^ widow his heir. The facts and tho 
validity of the alleged will and adoption 
were denied by Babu Lal who, however, 
asked for a decree for partition of the 
property if a lawful adoption were proved. 

^ The defendants resisted the suit plead- 
mg that Babu Lal had separated from 
Ganpat Rai in 1906 and had not since 
then been a member of the joint family, 
that Ganpat Rai’s will had been acted on 
by Babu Lal who had accepted a bequest 
of Es. 5,000 in his favour, and that there 
had been a valid adoption of Sant Lal by 
Ganpat Eai. All the property in suit 
except some immoveable property at 
Churu in Bikaner State was property 
which had^ either passed by partition te 
Ganpat Eai or been acquired by him after 
the partition. The property at Churn had 
not been partitioned. The trial Court 
found that partition had taken place a& 
alleged by the defendants, that Bant Lal 
had been adopted by Ganpat Eai and the 
adoption was valid and that Babu Lal 
had been excluded from succession by 
Ganpat Eai’s will which left him only a 
sum of Es. 5,000. This sum Babu Lal 
had received. As regards the property at 
Churu, the Court held that it could not 
give any relief, the property not being 
within its territorial jurisdiction. On 
these conclusions the Court dismissed th& 
suit I Babu Lal appealed to this Court* My 
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learned brother Bhide. J. and I affirmed 
all the findings of the Court below on the 
issues relating to partition, adoption and 
the will. As regards the property at 
Churu there was no dispute before us. It 
was admitted that it had always remained 
joint property and as Babu Lal did not 
ask for any relief in respect of this pro¬ 
perty other than a declaration that he 
was owner of half of it, and the defen¬ 
dants agreed that such a declaration should 
be decreed, we thought it proper to accept 
the appeal to the extent of giving Babu 
Lal the declaration he desired. It is 
argued by Babu Lai’s counsel that our 
variation of the decree in respect of the 
Churu property entitles his client to the 
certificate prayed for, the case being of 
the value required by S. 110. It is not 
contended that the appeal involves any 
substantial question of law or that the 
case is a fit one for appeal for any other 
reason than that the case satisfies the 
requirements of that section. 

The application is opposed by the defen- 
dants on whose behalf it is urged that our 
decree ^ affirmed the decision of the Court 
below in respect of all matters in dispute 
before us, the variation of the decree in 


defendants to the Appellate Court for leave to 
appeal to the Privy Council was rejected. 

It was argued for the petitioner before 
their Lordships of the Privy Council that 
the petitioner had a right of appeal under 
Ss. 109 and 110, as the case satisfied the 
requirements of S. 110 as regards the 
value of the subject matter even if the 
maintenance alone was regarded as in dis- 
pute, and that the Appellate Court had 
varied the decision of the first Court. The 
petitioners desired to appeal only with 
regard to the amount of their mainten. 
ance. Their Lordships in granting leave 
limited the leave to the question of main¬ 
tenance. The Allahabad judgment dealt 
with the question whether, when an 
appeal had been dismissed by the High 
Court, who had at the same time accepted 
cross-objectioDs so as to vary the decree 
granted by the lower Court, to the preju. 
dice of the appellant, the appellate judg¬ 
ment could be regarded as one varying the 
decision of the trial Court so as to give 
the appellants a right of appeal under 
S. 110. It was held that the appellate 
decree was not an affirming one. In the 
course of his judgment. Sulaiman, Ag. C. J. 
remarked : 


respect of the Churu property being not 
the result of an adjudication on the merits 
of the case but of an agreement between 
the parties and therefore not open to 
appeal. For the applicants, reliance is 
placed on 51 Cal 969^ and 54 All 146l In 
the former case their Lordships of the Privy 
Council in giving special leave to appeal 
from a decree of the Court of the Judi. 
oial Commissioner of the Central Provinces, 
expressed in their brief ex parte judgment 
their opinion that the petitioner before 
them had a right of appeal under S. 110, 
Civil P. C,, in the circumstances, described 

as follows in the head-note to the renort * 
[51 Gal 969'] ’ 

In a suit claiming by adoption property of over 
Es. 10.000 in value, one of the defendanta, while 
denying the adoption, claimed to be entitled to 
Bs. 3.000 per annum as widow’s maintenance. 
The first Court decided in favour of the plaintiff 
upon the question of adoption but decreed to the 
widow Es. 800 per annum as maintenance 
charged upon the estate. The Appellate Court 
increased the maintenance to Bs. 1,200 per 
annum but in all other respects aflarmed the 
decree of the first Court. An application by the 

1. Annapurnabai v. Buprao, AIR 1925 P C 60 
=86 I C 604=51 Cal 969=51 1 A 319 (P C). 

2. Nathu Lal v. Eaghubir Singh, AIR 1932 All 
66-135 I C 234=64 All 146=1931 A L J 968 


j-uoio JS uu reason wny we should introduce 
new words in the section (110) and say that the 
expression 'affirms the decision of the Court be¬ 
low’necessarily means ‘affirms the decision sub¬ 
stantially’ .... If the decree of the Court below 
has been varied, no matter to what extent, the 
decree cannot be one of affirmance : p. 149 . 

We are asked to act on the principle 
indicated here, namely that if the appel¬ 
late decree in any way and to any extent 
varies the decision of the Court below, the 
decree cannot be an affirming one and a 
certificate must be granted if the require¬ 
ments of S. 110 as to value are satisfied. 
As has been remarked by my learned bro- 
ther Bhide, J. in 11 Lah 465.^ the Privy 
Council judgment throws some doubt on 
the correctness of the rulings to the effect 
that a alight variation in the decree in the 
matter of costs, interest, etc., being not a 
variation in substance, is not sufficient to 
convert a decree of affirmance into a decree 
of variation. Nor, in view of the Privy 
Council’s judgment, can it be said that 
where a higher Court differs from a lower 
in favour of the applicant only, the decree 
must be regarded as one of affirmance. It 
is not necessary, however, to discuss the 
applicability of these rulings to the pre- 

3. Asa Ram v. Kiehen Chand. AIR 1930 Lah 554 

—123 I C 523=11 Lah 465=31 P L R 286 
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?enfc case, the facts of which are peculiar, 
because, as I will show below, the judg- 
meut which the applicants seek to im¬ 
peach did not decide any point against 
them. 

The judgment \n Anna'purnahai' 7 . Rtip- 
rao^ has been discussed and explained by 
the Calcutta Court in 31 C W N 572^ and 
62 Cal 257,^ by the Madras Court in A I R 
1936 Mad 881** and by the Patna Court in 
163 I C 139j In Narendra Lai v. Gopen- 
dra Lai*, the original decree gave the ap¬ 
pellant a certain share in the property in 
dispute but the Appellate Court in confirm¬ 
ing the original decree in every other 
respect modified it in respect of the share, 
giving him the whole share he claimed. 
The question was whether the Appellate 
Court had varied the original decree so as 
to entitle the applicant to a certificate 
under the provisions of S. 110. Rankin, 
C. J., referring to the Privy Council judg¬ 
ment, observed : 

Wo may tako ib, I think, that where the amount 
ifl a question in dispute, the fact that the Courts 
differ and that the High Court differs in favour of 
the applicant (for leave to appeal) does not mean 
that the decision is one of affirmance, bub I am 
not .... prepared in a case of this kind to say 
that because on a totally different point, namely 
a point about the share, the applicant has suc¬ 
ceeded and succeeded altogether, so that he had 
no further gricvauco in that matter; he can, with¬ 
out showing a substantial question of law, have 
a right to litigate upon other points upon which 
the Courts have been in agreement. 

In Bihkutihhnmn Dutta v. Sreepati 
Dutta,^ Mukerji, A. C. J. and Ghosh, J. 
accepted this view as to the true effect of 
Annapurnabats case,^ holding that it did 
not lay down that in every case where the 
decree of the High Court is not a decree 
merely dismissing the appeal, the decree 
is to be taken as not a decree of affirm¬ 
ance. ' The enormity of the opposite 
view,” the learned Judges remarked, 

is 60 very groat that a far more clear and express 
pronouncements of the Judicial Committee would 
be necessary to uphold it. 

The same view of the Privy Council's 
judgment was adopted by the Madras 

4. Narendra Lai v. Gopoudra Lai, AIR J027 

Cal 543=103 I 0 G5=31 OWN 572=45 0 
L J 426. 

5. Bibhutibbuean Dutta v. Sreepati Dutta, AIR 

1935 Cal 1'16=154 I G 1072=62 Cal 257=33 
OWN 1174. 

6. Venkitasami Chottiar v. Sakkutti Pillai, AIR 

1936 Mad 891=166 I C 251=71 M L J 590= 
ILR(1937)Mad 121. 

7. Mahabir Prasad v. Brij Mohan Prasad. AIR 
1936 Pat 553=163 I C 139=15 Pat 637=17 
PLT 602. 
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Court in A I R 1936 Mad 881® and by the 
Patna High Court in 163 I 0 139.^ With 
great respect I agree with the opinion ex. 
pressed by Rankin, J. regarding the appH. 
cability of the judgment of their Lord! 
ships of the Privy Council to cases where 
the appellate Court has varied the lower 
Court’s decree only by modifying it on a 
single point and that completely in favour 
of the applicant for leave to appeal. In 
the present case the applicants asked for 
no relief in respect of the Churu property 
when they came before us on appeal other 
than a declaration that they were owners 
of half of it. This declaration they were 
granted upon the defendants expressing 
their agreement that it should be granted. 
There was no contest on this point. It is 
true that their memorandum of appeal 
complained that the lower Court erred in 
not giving a decree for partition of the 
Churu property and for the taking of ac¬ 
count in respect of it, but no request for 
any relief other than the declaration 
granted by us was made by their counsel 
before us. Their claim in respect of this 
property was then fully satisfied and ap¬ 
plying the principle accepted in Bibhuti- 
bhusan Dutta v. Sreepati Dutta^ and the 
cases in which the judgment in that case, 
has been approved and followed, I would' 
hold that the judgment against which the! 
applicants desire to appeal affirmed the 
lower Court’s decision on all points on 
which we had to adjudicate, and dismiss 
this application with costs. 

Bhide, J.-I agree. 

v.B.B./r k. Application dismissed, 


A. I. R. 1937 Lahore 714 

Bhide, J. 

Id Mohammad and another — 

Defendants—Appellants. 

V. 

Mirza Maqlid Hussain, Plaintiff and 
a7iot]ier, Defendant—Respondents, 

Second Appeal No. 198 of 1937, Decided 
on 23rd April 1937, from decree of Dist. 
Judge, Ludhiaua, D/. 7th December 1936. 

Injunclion~Suil for-Relief—Person build* 
ing upon neighbour's land without ascertain¬ 
ing boundaries of his site—Encroachmentnot 
noticed by neighbour — Order of compensa¬ 
tion held not justifiable but demolition 
should be ordered. 

A person without taking precaution to ascertain 
boundaries of his site, built after enoroaohing 
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upon the neighbour’s land, who was in service 
elsewhere, Although ho occasionally used to come, 
he did not notice the building erected. The build¬ 
ing site was not easy to acquire : 

Held that mere award of compensation was 
not justifiable. Order of demolition should be 
upheld, [p 715 q 13 

Shamair Chand — for Appellants. 

Shabir Ahmad — for Respondent “■ 

(Plaintiff), 

Judgment, This second appeal arises 
out of a suit for possession of certain land 
which was alleged to have been encroached 
upon by the defendants. The encroach- 
nient has been proved and there is no 
good ground for interference with the 
finding of fact in this respect. The learned 
counsel for the defendant-appellant how¬ 
ever urged that the Court should not have 
at any rate ordered demolition of the 
building erected on the encroached area. 
The learned District Judge has remarked 
that the defendant had agreed to remove 
the building if any encroachment were 
proved. This does not appear to be correct 
and the learned counsel for the plaintiff- 
respondent concedes this. But there seems 
to be evidence to support the learned 
counsel’s contention that plaintiff had 
acquiesced in the construction of the build- 
iog. Defendants’ witnesses admit that 
was not present when the build¬ 
ing was constructed. He was in service 
elsewhere and though he used to come 
occasionally he may not have noticed the 
encroachment. Building site is not easy to 
acquire and the learned counsel for the 
plaintiff stated that the plaintiff himself 
wants to build on this land. Defendants 
ao not appear to have taken any precau¬ 
tions to ascertain the boundaries of this 
site. In the circumstances mere award 
of compensation does not seem to be justi¬ 
fiable. I dismiss the appeal with costs. 

k.b./e.k. Appeal dismissed. 

A. I R. 1937 Lahore 715 

Tek Chand, J. 

Raja Ram — Defendant — Appellant. 

V. 

Daulat Ram^ Plaintiff and anotheT, 

Defendant — Respondents, 

Second Appeal No. 647 of 1936, Decided 

on 2nd December 1936, from decree of 

Dist. Judge, Ludhiana, D/.28bh Febru¬ 
ary 1936. 

Partnership — Lease deed signed by one 
{partner alone, purporting to be on behalf of 


Lahore 715 

firm—Co-partner is bound by lease — Co¬ 
partner working in leased property, instead 
of repudiating lease — Co-partner ratifies 
transaction by acts and conduct and is bound 
by it. 

Where a partner alone in a firm signs a lease 
deed purporting to be on behalf of the firm, it is 
binding on co-partner. If the co-partner instead 
of repudiating the lease actually works in the 
leased property from the commencement of the 
tenancy and continues to do so during the period 
of dispute, the co-partner by his subsequent acts 
and conduct ratifies the transaction and is liable 
under it, even though the partner signing is not 
originally authorized by him : 26 Bom .565, 
Disling. ; 19 Mad 471, Bel. on. [P 715 C 2 ; 

P 716 0 1] 

J. L. Kapm —• for Appellant. 

Indar Dev for Achhru Ram and 
Achhru Ram — for Respondents. 

Judgment. This appeal arises out of a 
suit instituted by Daulat Ram against 
Raja Ram and Jhagroo Mai as proprietors 
of firm Banarsi Das-Ram Partap for reco¬ 
very of rent and ejectment. The suit was 
contested by Raja Ram, who denied his 
liability on the ground that he was not 
a partner in the firm Banarsi Das-Ram 
Partap and that he never took the pre¬ 
mises on rent from the plaintiff nor did he 
recognize the plaintiff as landlord. The 
trial Court overruled these objections and 
decreed the suit against both defendants. 
Raja Ram appealed to the District Judge, 
who affirmed the decision of the trial 
Court. The learned District Judge has 
found as a fact that Raja Ram was a 
partner in the firm Banarsi Das-Ram 
Partap on 1st April 1931, when the rent 
deed was executed and the tenancy started. 
Mr. J. L. Kapur for the appellant has 
attempted to challenge this finding urging 
that it is not based on any evidence. But 
after hearing him, I see no force in the 
contention. The evidence, direct and cir¬ 
cumstantial, referred to by the learned 
District Judge, clearly supports his con¬ 
clusion. It must therefore be taken as 
finally settled that the appellant was a 
partner in the firm on the date on which 
the lease was executed. 

Mr. Kapur next argued that, even if 
Raja Ram was a partner in the firm, he 
is not liable as the entry in the plaintiff’s 
bahi evidencing the lease was executed 
by Jhagroo Mai alone and was not signed 
by him. The entry, however, purports to 
be on behalf of firm Banarsi Das-Ram 
Partap. and though it is signed by Jhagroo 
Mai alone, there is no doubt that he was 
acting on behalf of the firm and his act 
IS binding on his co-partner. Mr. Kapur 
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referred me to 16 Bom 568,* but the facts 
of that case are clearly distingoisbable. 
There the lease had been taken not in the 
name of the firm but in that of one of the 
partners only. In the case before me 
however, Jhagroo Mai expressly signed the 
entry on behalf of the firm. Mr. Kapur 
relies particularly on the obiter dictum at 
p. 574 of the report of the Bombay case 
where Farran, J. observed that where one 
partner takes a lease of premises in his 
own name, though on behalf of the part¬ 
nership and with the assent of his part¬ 
ners, the latter are not liable to be sued 
by the lessor for the rent reserved by the 
lease. This proposition appears to me too 
widely expressed and, with all respect, 
I am unable to agree with it. This dictum 
has been expressly dissented from by the 
Madras High Court in 19 Mad 471,^ at 
p. 476 where certain rent-deeds executed 
by some partners were held to be binding 
on others, when it was proved that the 
executants had not exceeded their power 
in taking the leases and the other partners 
took part in the management of the 
affairs of the firm after the leases had 
been taken. In the present case Baja 
Ram, instead of repudiating the lease, 
actully worked in the shop in dispute from 
'the date of the commencement of the 
itenancy and continued to do so during the 
.period in dispute. Therefore, even if he 
had not originally authorized Jhagroo Mai 
to take the lease from the plaintiff, he, by 
bis subsequent acts and conduct, ratified 
the transaction and is clearly liable to pay 
the rent and to surrender possession of the 
demised premises to the plaintiff. The 
appeal fails and is dismissed with costs. 

V.B.B./r.k, Appeal dismissed, 

1. Bagoonatbdas Qopaldas t. Morarji Jutba, 

(1892) 16 Bom 568. 

2. ChinDaramaDuja Ayyangar v. Padmanabba 

Pillaiyan, (1896) 19 Mad 471. 
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Coldstream, J. 

Madho Parshad — Plaintiff — 

Decree-holder — Appellant. 

V. 

Kura and others — Defendants — 

Judgment-debtors — Respondents. 

Exn. Second Appeal No. 316 of 1937, 
Decided on 7th June 1937, from order of 
Dist. Judge, Ambala, D/- 23rd November 
1936. 
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^ Punjab Debtors’ Protection Act (2 of 1936)> 

S. 4—Applicability — Land of agriculturist 
attached in execution—Collector reporting 
that land could not be leased out—Proceed* 
ings consigned to record^room by order 
dated 4th July 1936—Punjab Debtors’ Pro¬ 
tection Act coining in force on 6tb June 1939 
—Court held ought to have transferred pro¬ 
ceedings to Collector under S. 4. 

The Debtors’ Protection Aotie notretrospeotive. 
The intention of the Act is that if an attachment 
and temporary alienation of land are ordered by a 
civil Oourt at any time after the passing of the 
Act in execution of a decree, the whole execution 
proceedings are to be transferred to the OoDeotor. 

tP 717 0 1] 

The land of an agriculturist judgment-dobtor 
was attached in execution of a decree. The Col¬ 
lector on being moved by the Oourt reported that 
the land wae only sufficient for the maintenance 
of the judgment-debtor and be could not recom¬ 
mend a lease of it. The Court, therefore, con¬ 
signed the proceedings to the record room by an 
order dated 4th July 1936. The Punjab Debtors’ 
Protection Act bad in the meantime come into- 
force on 6th June 1936 : 

Held : that the Court ought to have transferred 
the proceedings to the Golleotor under 8.4, Fanjab 
Debtors’ Protection Act. Although there was no 
express order for temporary alienation, the order 
of attachment must be read as one for temporary 
alienation in view of the provisions of the Aliena¬ 
tion of Land Act: A I R 193? Lah 560, Ref, 

[P 717 0 1] 

Shamair Chand — for Appellant. 

J . R. Agnihotri — for Respondents. 

Jadgment.—Madho Parshad, the appel¬ 
lant, having obtained an award decree 
against Kura, Daya Ram and Kirpa Ram^ 
the respondents, for Rs. 1445, future in. 
terest and costs, applied for execution by 
attachment of the judgment-debtors' land. 
The judgment-debtors are admittedly agri. 
culturists whose land cannot be sold in 
execution of a decree. On 30th April 1935 
the land was attached. The Collector 
was moved by the Court under the rules, 
and on 4th May 1936 he reported that as 
the land was only suflBcient for the judg- 
ment-debtors’ maintenance, he was not 
prepared to recommend a lease of the land. 
Therefore the executing Court consigned 
the proceedings to the record room. Mean¬ 
while the Punjab Debtors’ Protection Act 
bad come into force on 6th June 1936. 
The deoree-holder appealed to the District 
Judge on the ground that when the Colleo- 
tor made his report on 4th May 1936, the 
Court was not bound to exempt any of the 
judgment-debtors’ land from temporary 
alienation as is required by S. 5, Debtors' 
Protection Act, which was not then in 
force. The District Judge dismissed the 
appeal holding that on the date when the 
executing Court passed its order, that is to 
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say 4th July 1936, that Act had come 
into force. Against this order Madho 
Parshad has appealed and it is contended 
by counsel on his behalf that if the pro¬ 
ceedings of the executing Court were sub¬ 
ject to the provisions of the Debtors’ 
Protection Act, the whole proceedings for 
the attachment and alienation of land 
should have been transferred to the Col¬ 
lector. 

The Debtors’ Protection Act is not 
retrospective and had a lease been com¬ 
pleted of the land before 6th June 1936, 
the matter might have been different, but 
it seems to me that the intention of the 
Act was that if an attachment and tern- 
porary alienation of land were ordered by 
a civil Court at any time after the passing 
of the Act in execution of a decree, the 
whole execution proceedings were to be 
transferred : see 39 P L E 243.^ It is true 
that in this case the Court did not ex. 
pressly order temporary alienation but in 
view of the provisions of the Alienation of 
Land Act, the order of attachment must be 
read as one for temporary alienation of the 
attached land. There is therefore force in 
the contention that the proceedings ought 
to have been transferred. For the respon¬ 
dents it is objected that to order the 
transfer now, will merely prolong the 
proceedings unnecessarily. But presumably 
an appeal would lie on the revenue side 
against an order passed by the Collector in 
the transferred proceedings and the judg- 
ment-debtors cannot have it both ways by 
taking advantage of S. 5 and at the same 
time depriving the decree-holder of the 
advantage of an appeal open to the decree- 
holder as a result of a compliance with 
S. 4 of the Act. I accordingly accept this 
appeal, set aside the order of the execut- 
ing Court and order that Court to transfer 
the proceedings to the Collector under the 
provisions of S, 4, Debtors’ Protection Act. 
No order as to costs. 

S.O./r.k. Appeal allotved. 

1. Telu V. Jetha Mai, AIR 1937 Lah 560=39 
P L R 243. 
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Abdul Eashid, J. 

Ibrahim and another — Petitioners. 

V. 

Emperor, 

Criminal Eevn. Petn. No. 1511 of 1936, 
Decided on 20th January 1937, 


Criminal Trial—Security bond—Forfeiture 
— M required not to commit breach of peace 
—Dispute between Sikhs and Muslims 
because of cow sacrifice by Muslims in vil¬ 
lage owned by Sikhs—ilf sacrificing cows 
openly near abadi of his village but outside 
its boundaries — Place of sacrifice near 
thoroughfare and under pipal tree and not in 
slaughter house near by—Af held had com¬ 
mitted wrongful act and his security could be 
forfeited, 

There was a dispute iu a certain village owned 
by Sikhs, between the Sikhs and the Mahomedans 
on a question of killiog cows on the occasion of 
Id-ul-Zuha. As there was likelihood of breach of 
peace, the leader of the Mahomedans was required 
to execute a security bond under 8. 107, Criminal 
P. 0., binding himself not to commit a breach of 
the peace for one jear. The Mahomedan sacri¬ 
ficed a cow a few yards away from the village, in 
the boundaries of another village but within sight 
of the village owned by the Sikhs. The sacrifice of 
the cow was made under a pipal tree near a 
thoroughfare although a slaughter house of the 
other village was close by. The Mahomedans 
claimed to sacrifice cows as a matter of religious 
right. Moreover due to the act of sacrifice there 
was a likelihood of a serious riot: 

Held: that the Mahomedan under the circum¬ 
stances had committed a wrongful act within the 
meaning of B. 298,1. P. C., and the security bond 
under 8. 107, Criminal P. C., could be forfeited : 
32 All 571, Diitimj. \ 33 All 775, Bel, on 

[P 718 C 2] 

B, A. Cooper — for Petitionera. 

R. C. Soni for Govt. Advocate — 

for the Crown. 

Order.—Kaluwal Kofcla is a small vil¬ 
lage in the Hoshiarpur District. The 
proprietors of the village are mostly Sikhs. 
There are some Mahomedan inhabitants. 
For the last ten years, there has been a 
great deal of tension between the Sikhs 
and Mahomedans on the question of 
cow sacrifice on the occasion of Id-ul-Zuha. 
The Mahomedans insist that they are 
entitled to sacrifice cows on the occasion 
of the Id while the Sikhs object to cow 
sacrifice in a village owned by them. Dar. 
ing the last three years a few persons on 
each side have been bound down under 
S. 107, Criminal P. C., in order to avoid a 
riot taking place on the occasion of the 
Id. Ibrahim, petitioner, who is the leader 
of the Mahomedans in this village, was 
bound down under S. 107, Criminal P. C., 
by the order of Khan Ghulam Sarwar 
Khan, Magistrate, First Class, Hoshiarpur, 
on 14th March 1935. On that date he 
executed a bond in the sum of Es. 2,000 
binding himself not to commit a breach 
of the peace or to do any act that may 
probably occasion a breach of the peace 
for a period of one year. The District 
Magistrate of Hoshiarpur also passed an 
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order under the rules framed under S. 43, 
Punjab Laws Act, prohibiting cow sacrifice 
on the occasion of Id-ul.Zuha in village 
Kaluwal Kotla. After the Id prayers had 
been recited, Ibrahim sacrificed a cow 
at a distance of about 100 yards from the 
abadi of Kaluwal Kotla, in the area of an 
adjoining village Khokhran, in an open 
place under a pipal tree. The place where 
the cow was sacrificed is visible from the 
abadi of Kaluwal Kotla and is near a 
public thoroughfare. Within a few hundred 
yards of the place where Ibrahim sacri¬ 
ficed the cow is an approved slaughter 
house where a cow could be sacrificed 
without being seen by the inhabitants of 
Kaluwal Kotla. Ibrahim, however, did 
not use the slaughter house for the pur¬ 
pose of sacrificing the cow. 

Notices were issued to Ibrahim and 
Chughatta to show cause why the personal 
bond of Ibrahim and the surety bond of 
Chugatta executed by them on 14th 
March 1935, under S. 107, Criminal P. C., 
should not be forfeited. They stated that 
sacrificing cows at the time of Id-ul.Zuha 
was a religious right of the Mahomedans 
and that by sacrificing the cow in the area 
of village Khokhran they had not done any 
wrongful act. This contention was not 
accepted by the trial Court and the per¬ 
sonal bond of Ibrahim and the security 
bond of Chugatta were ordered to be for. 
feited to the extent of Es. 1,000. Against 
this decision Ibrahim and Chughatta pre¬ 
ferred an appeal in the Court of the 
District Magistrate. Their appeal having 
been dismissed, they have preferred a peti¬ 
tion for revision to this Court. 

It was strenuously urged by the learned 
counsel for the petitioners that a person 
can be bound down under S. 107, Criminal 
P. C., if he is likely to commit a breach 
of the peace or disturb the public tranqui¬ 
llity or to do any wrongful act that may 
probably occasion a breach of the peace. 
It was urged that as the cow was sacri¬ 
ficed in area of village Khokhran, the peti¬ 
tioners did not do any wrongful act and 
the lower Courts were, therefore, not 
justified in forfeiting the bonds to the 
extent of Rs. 1,000. Reference was made 
in this connection to 32 All 571^ where it 
was held that to justify an order under 
S, 107, Criminal P. C., the Magistrate 
must believe that the person against whom 

1. Mahomed Yaqub v. Emperor, (1910) 32 All 
571=6 I C 454=11 Or L J 855=7 A L J649. 


he makes the order is about to commit a 
breach of the peace or to disturb the 
public tranquillity or to do some wrongful 
act that may occasion a breach of the 
peace. The fact that a Mahomedan in 
the exercise of his legal right to kill cows 
may perhaps give offence to his Hindu 
neighbours and induce them to commit a 
breach of the peace is no ground for bind¬ 
ing over Mahomedans. In my view, the 
contention raised on behalf of the peti¬ 
tioners is devoid of all force. In the 
Allahabad case referred to above, two 
cows were actually sacrificed by the Maho- 
medans, bub they were sacrificed quietly 
and secretly in a mosque and in a private 
house. The fact of the sacrifices was 
reported by the persons concerned to the 
police. The sacrifices were carried out so 
quietly that the Hindus did not know of 
them until the report was made. In these 
circumstances it was held that the Maho. 
medans concerned ought not to have been 
bound down under S. 107, Criminal P. G. 

In the present case Ibrahim sacrificed the 
cow within sight of the abadi of village 
Kaluwal Kotla in an open place and under 
a pipal tree. There was a slaughter house 
in the neighbourhood but that was nob r 
availed of by Ibrahim. The cow was ( 
killed near a public thoroughfare. Ibrahim ' 
by killing a cow at such a place and with- \ 
in sight of the non.Muslim inhabitants 
was doing an act with the deliberate inten- 
tion of wounding the religious feelings of 
the non.Muslim inhabitants of Kaluwal > 
Kotla. It was held in 33 All 775^ that: 

Persons who performed religious ceremonies in 
a place not sec apart for the purpose and where 
no such ceremonies had been performed before, 
and who did so with the deliberate intention of 
triumphing over, insulting, and wounding the 
religious feeling of their neighbours, committed a 
wrongful act and one which might probably ooca* 
sion a breach of or disturb the public tranquillity 
within the meaning of S. 107, Oriminal P. 0. 


It is in evidence that a serious riot 
would have taken place, had the police^ 
and the Magistrates not arrived at the 
place of the sacrifice immediately. In 
these oircamstances Ibrahim was certainly 
doing a wrongful act within the purviewl 
of S. 298,1. P. 0., and was thus provoking 
a breach of the (leace. For the reasons 
given above, I dismiss this petition for 
revision. 

B.D./r.K. Petition dismissed. 


2. Emperor v. Murli Singh, (1911) 33 All 775= 
13 I C 922=13 Or L J 170. 


1937 


Lahore 719 


Singh Eam v. Firm Khubi Ram (Abdul Rashid, J.) 


A. 1. R. 1937 Lahore 719 

Abdul Rashid, J. 

Singh Bam —Plainbifif—Appellant. 

V. 

Firm Khuhi Ram-Sheo Eam and 
others —Defendants—Respondents. 

Second Appeal No. 3 of 1937, Decided 
on 14bh June 1937, from decree of Dist. 
Judge. Hissar, D/. 19th August 1936. 

Civil P. C. (1908), O. 3, R. 4-Vakalat nama 
executed in favour of Advocate P for filing 
appeal—P unable to file appeal — Appellant 
taking same vakalatnama to another pleader 
L who accepting same by signing it—Name of 
L not written in vakalatnama—Appeal pre* 
sented by L held properly filed. 

Where the vakil is actually intended by a party 
to act on his behalf and does so act, formal 
defects in the vakalatnama, such as keeping the 
name of another pleader in the vakalatnama, are 
of no importance. [P 719 C 2] 

S engaged an Advocate P to file an appeal on 
his behalf. A vakalatnama had been executed in 
favour of P and was made over to him, P eub- 
sequently informed S that he was unable to file 
the appeal. S took the memorandum of appeal 
and the vakalatnama from P and handed it over 
to L, another pleader, for the purpose of filing the 
appeal. L accepted the same vakalatnama by 
signing it and presented the appeal. The name of 
of L was not written in the body of the vakalat¬ 
nama. S made a statement that he had engaged 
L to file the appeal and had handed over the 
papers to him: 

Held : that the appeal was properly filed by L: 
AIR 1936 All 636, Foil; AIR 1932 Lah 134, 
Bel on. [P 720 Cl] 

Mukand Lai Puri and Bishen Narain 

—for Appellant. 

Shamair Chand — for Respondents. 

Judgment. — On 21st December 1935 
Singh Ram instituted a suit for a declara¬ 
tion to the effect that a house and a 
walled enclosure situated at village Pabra 
belonged to him and were not liable to 
attachment and sale in the decree obtained 
by the firm Khubi Ram-Sheo Eam, defen. 
dant 1, against Tokha and Karam Chand, 
defendants 2 and 3. The suit was dis¬ 
missed by the trial Court. Singh Ram 
preferred an appeal. This appeal was 
filed by Lala Dev Raj, Pleader. A preli¬ 
minary objection was taken before the 
learned District Judge that the appeal had 
not been properly presented as the name 
of L. Dev Raj did not appear in the body 
of the vakalatnama filed by him. This 
objection was accepted by the learned 
District Judge and the appeal was dis¬ 
missed with costs. Against this decision 
the plaintiff has preferred a second appeal 
to this Court. 


It appears that Babu Parkash Chandra, 
Advocate, had originally been engaged by 
Singh Ram to file an appeal on his behalf. 
A vakalatnama had been executed in 
favour of B. Parkash Chandra and was 
made over to him. The plaintiff then went 
away to his village. B. Parkash Chandra, 
however, wrote to the plaintiff to come 
back to nissar as be could not file his 
appeal on account of some business that 
he had at Lahore. The appellant came to 
Hissar, took the memorandum of appeal 
and other documents and the vakalatnama 
from B. Parkash Chandra and made it 
over to L. Dev Raj for the purpose of 
filing the appeal. Lala Dev Raj accepted 
the same vakalatnama by signing it and 
presented the appeal. In the body of the 
vakalatnama it is stated that B. Parkash 
Chandra has been appointed by the plain¬ 
tiff as his vakil. At the bottom of the 
vakalatnama the signatures of both B. 
Parkash Chandra and Lala Dev Raj 
appear. The vakalatnama is also signed by 
Singh Ram plaintiff. The learned District 
Judge recorded the statements of Singh 
Ram, plaintiff, and Lala Dev Raj, pleader, 
on oath. Lala Dev Raj stated that the 
plaintiff had engaged him as his vakil for 
filing the appeal, that he had paid him his 
fees and that he had been asked to sign 
the vakalatnama. He signed the vakalat¬ 
nama as well as the grounds of appeal on 
the same day. Singh Ram has also stated 
on oath that as B. Parkash Chandra had 
to go to Lahore, he went and engaged 
Lala Dev Raj to file his appeal and handed 
over the papers to him. It is therefore 
clear that Singh Ram appointed Lala Dev 
Raj as his vakil and Lala Dev Raj 
accepted the vakalatnama and charged a 
fee for filing the appeal. The only defect 
in the vakalatnama is the omission of the 
name of Lala Dev Raj in the body of the 
vakalatnama. It was held in a Division 
Bench ruling of the Allahabad High Court 
reported in A I R 1936 All 636^ that: 

Where the vakil is actually intended by a party 
to act on his behalf and does so act,formal defects 
in the vakalatnama, such as keeping the name of 
another pleader in the vakalatnama, are of no 
importance. 

The reported case is practically on all 
fours with the present case. I respect¬ 
fully agree with the view adopted by the 
Allahabad High Court. In A I R 1932 

1 , Ram Sarup v. Bhagwati Prasad, AIR 1936 
All 636=164 I C 725= 58 All 912=1936 

. A L J 586. 
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Lah 131,^ the counsel who presented the 
appeal had a power of attorney from the 
appellant, but owing to an oversight his 
name had not been entered in the body of 
the vakalatnama. It was held that this 
was merely an accidental omission, and as 
there was no doubt as to the authoriza- 
tion of the counsel and as to the party 
who authorized him to act on his behalf, 
such an omission did not invalidate the 
act of the counsel and the appeal must be 
deemed to have been properly filed. The 
learned District Judge has relied on 36 
All 46.^ This ruling was not followed by 
the Allahabad High Court in 43 All 392.* 
I am of the opinion that the appeal was 
properly filed by Lala Dev Raj in the 
Court of the District Judge in this case. I, 
accordingly, accept this appeal, set aside 
the judgment and the decree of the learned 
District Judge, dated 19th August 1936, 
and remand the case to him for the hear¬ 
ing of the appeal presented to him on the 
merits. The Court.fee levied on the 
memorandum of appeal in this Court shall 
be refunded; in other respects the parties 
will boar their own costs in this Court. 
The counsel for the parties have been 
directed to cause their respective clients 
to appear in the Court of the learned Dis. 
trict Judge, Hissar, on 12th July 1937. 

S.C./r.k. Appeal allowed, 

2. Mangal Singh v. Babu Singh, AIR 1932 Lah 

134 = 134 1 C 114=33 P L R 74. 

3. Mahomed Ali Khan v. Jasram, AIR 1914 

All 636=23 I C 464=36 AI146=11ALJ 

1015. 

4. Shambhu Nath v. Badri Das, AIR 1921 All 

210=61 I C 410=43 All 392=19 A L J 183. 
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Bhide, J. 

Firm Lala Lorind Chand —Judgment- 

debtor — Appellant 

V. 

Firm Lorind Chand-Parma Nand — 

Decree-holder — Respondent. 

Exn. First Appeal No. 47 of 1937, 
Decided on 19th May 1937, from order of 
Senior Sub-Judge, Jhelum, D/. 9th Novem- 
her 1936. 

Civil P. C. (1908), S. 149 — Applicability — 
Execution application in time — Court*fee 
payable in decree but no time fixed for pay* 
ment Court'fee paid late — Application is 
not time barred and Court can allow time. 


Section 149, Civil P.C.,doe9 apply to an execut¬ 
ing Court alao. Hence where the court-fee ia 
payable in the decree itself but no time hag been 
fixed for its payment, the execution Court can 
allow time under 8.149 and the execution appli¬ 
cation cannot be time barred where it waa filed 
in time even though the court-fee was paid late 
AIR 1031 All Disting, [p 720 C 2] 

Shamair Chand — for Appellant. 

Ghulam Basul and Mohd. Amin — 

for Respondent. 

Judgment.—The only point raised in 
this appeal is that the application for 
execution dated 9th December 1932 was 
time barred. The decree was passed on 
9th December 1929 and the application 
was prima facie within time, but it is 
urged that court.fee was payable in the 
decree and this was not paid till sometime 
afterwards. It appears however that the 
decree did not fix any time for payment 
of court-fee. The learned counsel for the 
appellant admitted that his allegation to 
the contrary in ground No. 1 of the appeall 
is wrong. The court.fee was paid withini 
the time allowed by the execution Court 
and hence the execution Court held that 
the application was within time by virtue 
of the provisions of 8. 149, Civil P. C. 
The learned counsel for the appellant 
urged that S. 149, Civil P. C., did not 
apply to an executing Court but there is 
nothing in the wording of the section to 
support the contention. The learned coun¬ 
sel next referred to A I R 1931 All 380,^ 
But the facts of that case were different. 
The Court had become functus officio there 
after passing the decree and hence the 
Court could not allow any extension of 
time. In the present instance, no time 
had been fixed for the payment of the 
court fees in the decree itself and I see no 
reason why the execution Court could not 
allow time for the purpose when the ques¬ 
tion was raised before it for the first time. 
I dismiss the appeal with costs. 

r.W./r.K. Appeal dismissed. 


1 , Bhullan v. Baohoha Kunbi, AIR 1931 All 
380=131 1 0 520=53 All 560=1931 A L J 
324. 
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Coldstream and Din Mohammad, JJ. 

Messrs. Ganga Eam-Balmokand — 

Assessee — Petitioner. 

V, 

Commissioner of Income-tax — 

Opposite Party. 

Civil Ref. No. 4 of 1937, Decided on 
30th April 1937, made by Commissioner of 
Income-tax, Punjab, North-West Frontier 
and Delhi Provinces, Lahore, D/. 18th 
January 1937. 

^ (a) Income-tax Act (1922), Ss. 13 Proviso 
and 23 (3)—Proviso to S. 13 is not excluded 
by S. 23 (3)—Words ‘method employed' in 
Proviso to S. 13 are used in ordinary sense 
which mean'manner in which accounts are 
kept* — While making assessment under 
S. 23 (3), Income-tax Officer can invoke pro¬ 
viso to S. 13 if he is unconvinced as to reli¬ 
ability of assessee’s accounts. 

The Proviso to 8 13, Income-tax Act, is not 
excluded by S. 23 (3). On the other band, it is 
always available to be utilized under 8. 23 (3) 
whenever those oiroumstances arise which justify 
its use. There is no warrant for restricting the 
interpretation to be put on the words 'method 
employed’ as used in the second alternative dealt 
with in the Proviso to 8.13. In ordinary parlance 
thef^e words convey the idea of 'the manner in 
which accounts are kept* and the same sense is 
conveyed in the Proviso. If the accounts tendered 
by the assessee are found to be incorrect or incom¬ 
plete, if they are ‘cooked* or ‘fictitious', it will 
not be wrong to say that the method of account¬ 
ing is such that it is not possible to deduce the 
total income of the assessee therefrom. Therefore, 
while making assessment under Bub*8.(3) of 8. 23, 
it is open to the Income-tax Officer to invoke the 
Proviso to 8 13 if after examining the accounts 
produced by the assessee under 8. 22 (4) or after 
recording the evidence led by the assessee under 
8. 23 (2), he still remains unconvinced as to the 
reliability of the assessee's accounts, and considers 
that they do not serve as a safe guide iu calculat¬ 
ing the a&sessee's taxable income. The absence 
of words 'assess to the best of his judgment' in 
eub'S (3) of 8. 23, Income'tax Act, does not take 
away the power vested in the Income-tax Officer 
by the terms of the Proviso to 8. 13: AIR 
1929 Bang 102, Bel. on. [P 724 G 1, 2; P 725 C 1] 

(b) Income-tax Act (1922), Ss, 13 Proviso 
and 23(3)—Evidence —No burden is imposed 
on income-tax authority to prove by positive 
evidence that accounts are unreliable—Ques¬ 
tion of unreliability of accounts is question 
of fact and is to be determined by Income- 
tax Officer alone—His finding cannot be dis¬ 
turbed unless it is capricious and injudicial. 

No burden is imposed on the Income-tax autho¬ 
rities to prove by ‘positive evidence’ that the 
accounts are unreliable or that the figure at which 
they assess is the correct figure. In the first place, 
the question of unreliability of accounts is a ques¬ 
tion of fact and primarily falls for the determina¬ 
tion of the Income-tax authorities alone. If, 
therefore, it is once decided by them that the 
accounts are fictitious or unreliable, their finding 
1937 L/91 & 92 


cannot be disturbed, unless of course it is alto¬ 
gether capricious and injudicial. Secondly, the 
Income-tax Officer cannot be fixed with the 
knowledge of the state of the assesaee’s account 
and cannot subsequently be expected to lead evi¬ 
dence to prove the assessee's transactions for the 
aocounting year. It cannot be denied that there 
must be some material before the Inoome-tax 
Officer on which to base his estimate, but no hard 
and fast rule can be laid down by any Court to 
define what sort of material is required on which 
his estimate can be founded. The law nowhere 
contemplates that the Income-tax Officeris a party 
to the case in the sense in which an ordinary 
party to a civil litigation is, and be cannot be 
expected to be in possession of such evidence as 
would be required from an ordinary litigant to 
refute the case of his adversary : Case law 
referred. [P 725 C 2; P 726 0 1; P 730 0 2] 

(c) Income-tax Act (1922), S 66 —Proceed¬ 
ings before Income-tax Officer are not judi¬ 
cial proceedings - He should only conduct 
himself in accordance with rules of justice, 
equity and good conscience —High Courts’ 
power of control is limited. 

The proceedings before the Income-tax Officer 
are not judicial proceedings in the sense in which 
this terms is ordinarily used, and all that is 
required of him is to proceed without bias and 
give sufficient opportunity to the assessee to place 
his case before him, or in other words, to conduct 
himself in accordance with the rules of justice, 
equity aud good conscience; and the control exer¬ 
cisable by the High Court on the Income-tax 
Officer in these circumstances is slight. [P 732 C 2] 

(d) income tax Act (1922), S. 66 (3) and (5) 
—Sub-8. (3) does not lay down that ques¬ 
tion is to be formulated by Court issuing 
mandamus—Sub-8. (5) does not confine High 
Court to decision of question of law as formu¬ 
lated by Commissioner or Court issuing 
mandamus. 

Under sub-s. (3) of S. 66, Income-tax Act, it is 
nowhere laid down that a question is to be 
formulated by the Court issuing the mandamus. 
Further, sub-s. (5) of the same section also does 
not confine the High Court to the decision of the 
question of law as formulated by the Commissioner 
or the Court issuing the mandamus. On the other 
hand, it confers upon it full power to decide the 
question of law in the form it actually arises from 
the statement of the case made by the Commis¬ 
sioner. It is therefore competent to High Court 
to clarify the issue of law involved in the state¬ 
ment of the case made by the Oommissiouer and 
to give its considered opinion on the question 
really at issue; not to do so would amount to a 
refusal to do its duty : AIR 1929 All 819, 
Rel.on. CP 732 G2] 

Kirpa Earn Bajaj — for Petitioner. 
JaganNath Aggarioal — 

for Opposite Party. 
Din Mohammad, J.—This is a refer¬ 
ence under sub.s. (3) of S 66, Income-tax 
Act, and has arisen in the following cir¬ 
cumstances : The assessee is a firm of 
soap manufacturers carrying on business 
in partnership under the style of Messrs. 
Ganga Ram.Balmokand, hereinafter called 
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the firm’, and the assessment in dispute 
relates to the year 1933.34. In response 
to a notice issued under S. 22, Income-tax 
Act, the firm furnished a return of its 
total income during the 'previous year’ to 
which were appended trading and profit 
and loss accounts certified by a firm of pro- 
feasional accountants. On receipt of this 
return, the Income-tax OfiScer served a 
notice on the firm under sub-s. (4) of S. 22 
and in compliance therewith, the firm pro¬ 
duced certain books of account, mainly 
consisting of a rokar (day book) and pur¬ 
chase and sale registers. The Income- 
tax Ofiioer then served a notice on the 
firm under sub-s. 2 of S. 23, Income-tax 
Act, and in pursuance thereof the firm 
produced^ the head of the family and a 
munim in support of its accounts. The 
Income-tax OfiScer was, however, not 
satisfied with the correctness or the com- • 
pleteness of the firm’s accounts and he 
consequently raised the value of sales from 
Es. 3,14,456 to Es. 3,50,000, He further 
calculated the taxable income of the firm 
by discarding the rate of profit shown by 
the firm and applying a flat rate of Es. 7 
per cent, to the amount determined by 
him. From this order the firm preferred 
an appeal to the Assistant Commissioner 
and, in the first instance, he remanded the 
case to the Income-tax Officer for further 
inquiry. On receipt, however, of the 


and not arbitrarily to make his own esti¬ 
mate of the total income that had accrued 
to the firm and of the profits that had 
arisen therefrom. Impressed by the argu. 
ment advanced by the firm, a Division 
Bench of this Court admitted the case to 
a hearing and ultimately issued a manda¬ 
mus to the Commissioner to state the case* 
The question propounded by this Court 
was in the following term: 

Whether there was no material for the findine- 
of the income-tax authotities arrived at nnSof 
8. 23 (3) of the Aot that the sales should be raised 
from the figure shown in the books toRs. 8 BO COO- 
and that the correct flat rate for the oaloulation 
of profit was Rs. 7 per cent, on the sales? 

In the statement submitted by th& 
Commissioner he has reiterated his asser¬ 
tion that the Proviso to S. 13 cannot bo 
applied to such oases, that the accounts of 
the firm were not rejected under that 
proviso, that it is nob necessary to reject 
the accounts under the Proviso before 
what is called a random assessment’ can 
be made and that S. 23 (3) independently 
of the Proviso to S. 13 empowers an 
Income-tax Officer to make an estimate of 
the taxable income to the best of his judg¬ 
ment. _ He has, however, indicated at the 
same time that, if this Court be not pre¬ 
pared to agree with him, the assessment 
in dispute can still be maintained under 
S. 23 (3) read with the Proviso to S. 13. 


report of the Income-tax Officer on ^ given the case my most earnest 
remand, he declined to interfere with the consideration, in view of the importance 
order of assessment. It appears that both the question involved and the tenacity 
these officers were, among other things, ^^th which the Commissioner has adhered 
mainly impressed by : (l) the absence of to his position and have come to the oon- 
any stock register and vouchers ; (2) the elusion that the Commissioner’s view as 
inability of the firm to prove the total regards the inapplicability of the Proviso 
consumption of raw materials as shown in to S. 13 in such cases is not maintainable 
its accounts; (3) the huge amount of sales, that he is equally wrong in suggesting 
and the abnormally low rate of profit that under S. 23 (3), unaffected by tho 
shown by the firm as compared with the Proviso to S. 13, an Income-tax Officer 
other soap manufacturers in the locality. can make any estimate that he likes, even 
The firm demurred to the action taken though it is not supported by any rel'evanfe 
by these officers and applied to the Com- cr admissible material on the record. 

missioner under S. 66 to refer the ques- It will be necessary to examine the 
tioDs of law formulated by it to this Court, whole scheme of the Act in this con- 
To this the Commissioner did not agree, nexion. Chap. 1 deals with “Charge of 
and the firm then applied to this Court Income-tax” and consists of two sections 
under sub-s. (3) of S. 66. The position viz. Ss. 3 and 4, the former dealing with, 
taken by the firm was that, inasmuch as 'Charge of Income-tax" and the latter 
the Commissioner had expressly stated with “Application of the Aot". Chap. 2 is- 
that b. 13, Income-tax Act, had not been headed “Income-tax Authorities" and com. 
applied in this case, the Income-tax Offi- prises one section only, viz, S 5 desorib 

authorities that can be 

8. UJ Of b. 2d, Income-tax Act, to assess the appointed under the Aot. Then cornea 
firm on the material placed before him Chap. 3 dealing with “Taxable Income” 
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and comprising Ss. 6 to 17, S. 6 enume¬ 
rates the various heads of income charge¬ 
able to income-tax, and Ss. 7 to 12 deal in 
detail with the six heads of income men¬ 
tioned in S. 6. Of these, S. 10 relates to 
business', S, 11 to ‘professional earnings' 
and S. 12 to ‘other sources’; S. 13 is res¬ 
tricted in its application to Ss, 10, 11 and 
12 only, and deals with the method of 
computation of income under these sec¬ 
tions. The substantive part of this section 
lays down that taxable income, profits and 
gains shall be computed, for the purposes 
of Ss. 10, 11 and 12, in accordance 
with the method of accounting regularly 
employed by the assessee. The Proviso to 
this section provides for those oases in 
which either no method of accounting is 
found to have been regularly employed by 
the assessee or the method employed is 
such that in the opinion of the Income-tax 
OflBcer the income, profits and gains cannot 
properly be deduced therefrom. In such 
cases the Act confers upon the Income-tax 
Ofl5oer a wide authority to make a com. 
putation upon such basis and in such 
manner as he may determine. It may be 
remarked here that S. 13 does not deal 
with assessment itself and consequently no 
order of assessment can be made under 
this section. Ss. 14 to 16 of Ch. 3 deal 
with exemptions, and S. 17 empowers an 
Income-tax Ofi&cer to reduce a tax in cer. 
tain circumstances. 

Chapter 4 is headed “Deductions and 
Assessment,” and comprises Ss. 18 to 39. 
it will bo seen that all those sections deal 
with actual assessment or questions aris¬ 
ing from or relating to such assessment. 
Ss. 18 to 21 concern such matters as are 
not before us and they may therefore be 
ignored. S. 22 is headed “Return of In- 
come.” Sub-ss. (l) and (2) of S. 22 enjoin 
the various classes of assessees to submit 
returns by a prescribed date. Sub.s. (3), 
among other things, extends the time for 
the submission of a return. Sub-s. (4) 
empowers the Income-tax OflBcer to serve 
a notice on the assessee to produce such 
accounts or documents as the said ofl&cer 
may require. S. 23 is headed “Assess¬ 
ment.” Sub.s. (l) of this section enjoins 
the Income-tax Officer to assess the total 
income of the assessee on the basis of the 
return furnished by him in case the said 
officer is satisfied that the return made by 
the assessee is correct and complete. If 
however the said return is not found to 
be correct or complete, sub-s. (2) autho¬ 


rizes the Income-tax Officer to serve a 
notice on the assessee either to attend at 
his office or 

to produce, or to cause to be there produced, any 
evidence on which such person may rely in sup¬ 
port of the return. 

Then follows sub-s. (3) which is the 
centre of controversy before us. This sub¬ 
section lays down that: 

The Income-tax Officer after hearing such evidence 
as such person may produce and such other evi¬ 
dence as the Income-tax Officer may require, on 
specified points, shall, by an order in writing, 
assess the total income of the assessee, and deter¬ 
mine the sum payable by him on the basis of 
such assessment. 

Sub-section (4) empowers the Income- 
tax Officer “to make the assessment to the 
best of his judgment” in cases enumerated 
there. Out of the other sections in this 
Chapter, Ss. 27, 30 and 37 are the only 
sections which require consideration. S. 27 
lays down that in certain cases the asses- 
aee may apply to the Income-tax Officer 
to cancel the assessment and empowers 
the Income-tax Officer to do so and to 
make a fresh assessment in accordance 
with the provisions of S. 23, if he is satis¬ 
fied that the grounds urged by the asses¬ 
see are sufficient. S. 30 provides for ap¬ 
peals against assessment in those cases, 
among others, in which an assessee objects 
to the amount or rate at which he is 
assessed under S. 23 or S. 27 and S. 37 
confers certain powers of a civil Court for 
certain specified purposes on the income- 
tax authorities. It will thus appear that 
the only section under which the method 
of computing income for the purposes of 
Ss. 10, 11 and 12 is provided for is S. 13 
and the only section under which an 
assessment can be made, or in other 
words, the amount or rate at which an 
assessee is to be assessed is S. 23 and no 
other. To divorce therefore S. 13 from 
S, 23 or to consider that they occupy de¬ 
tached positions, one having no connexion 
with the other, is to misappreciate the 
whole tenor of the income-tax law. 

The Commissioner seems to think that 
the words method employed” as used in 
the Proviso to S. 13 bear a restricted sense 
and consequently the second alternative 
in the Proviso can be invoked only in those 
oases where there is a defect in the method 
itself apart from the accounts. On the 
other hand, he places a very wide inter 
pretation on the word “assess” as used in 
sub-s. (3) of S. 23, and considers that the 
Income-tax Officer can by virtue of this 
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term make a random assessment” in all 
those oases where the accounts are defec¬ 
tive apart from the method. Counsel for 
the firm supports the Commissioner in so 
far as his interpretation of the words 

method 6mployed”.is concerned, and con. 
tends that as the method employed by the 
firm had not been objected to before by 
the Income-tax Department, and has not 
been found to be defective in the present 
assessment, the Proviso to S. 13 was out 
of the question. He however joins issue 
with the Commissioner on the interpreta¬ 
tion of the word assess” as used in 
S. 23 (3), and argues that as the Proviso 
to S. 13 could not be brought into play, 
the Income-tax Officer was bound to give 
his decision on the evidence before him 
and could not make an estimate of his own 
without placing material on the record to 
support his decision. He founds his argu¬ 
ment on the absence of any such language 
in S. 23 (3) in relation to the power of 
the Income-tax OfiScer as is used in the 
Proviso to S. 13 or S. 23 (4), In my view 
however this argument is fundamentally 
wrong. As already stated, the Proviso to 
S. 13 is not excluded by S. 23 (3). On the 
other hand, it is always available to bo 
utilized under S. 23 (3) whenever those 
circumstances arise which justify its use. 
It was net necessary for the Legislature 
to mention specifically in S. 23 (3) what 
an Income-tax Officer should do in case 
the assessee’s evidence in support of his 
accounts is held to be unreliable, inasmuch 
as S. 13 had already made a provision for 
that contingency and it would have been 
obviously redundant to repeat in sub-s. (3) 

of S. 23 what had already been provided 
for in S. 13. 

There is also no warrant for restricting 
the interpretation to be put on the words 
method employed” as used in the second 
alternative dealt with in the Proviso to 
S. 13. In ordinary parlance these words 
convey the idea of the manner in which 
accounts are kept’ and I see no reason to 
doubt that the same sense is conveyed 
jhere. If the accounts tendered by the 
assessea are found to be incorrect or in. 
complete, if they are cooked’ or ‘fictitious’, 
it will not be wrong to say that the 
imethod of accounting is such that it is not 
possible to deduce the total income of the 
.assessee therefrom. In my view therefore, 
jwhile making an assessment under sub.' 
section (3J of S. 23, it is open to the 
lincome.tax Officer to invoke the Proviso 


to S. 13, if after examining the accounts 
produced by the assesaee under S. 22 ( 4 ) 
or after recording the evidence led by the 
assesses under 8. 23 (2), he still remains 
unconvinced as to the reliability of the 
assesses s accounts, and considers that 
they do not serve as a safe guide in oalou- 
latiog the assessee’s taxable income. In 
3 I T G 397,^ three Judges of the Rangoon 
High Court held that where the assessee’s 
accounts were not found to be genuine, 
the Income-tax Officer was under no 
obligation either in law or in common 
fairness to set out to the assessee all 
the reasons therefor, and could proceed to 
make an assessment upon materials, albeit 
insufficient. In the course of their judg. 
ment, the learned Judges remarked : 

We quite fail to eee why a party who has made 
a false return should be in a better position than 
one who has failed to make any return. 
Mr. Cowasjee urges that 8. 13 only applies to the 
method and does not empower the income-tax 
authority in any way. We cannot see any such 

limitation in the words of the proviso. 

In this case, the Income*tax Officer clearly con* 
sidered that the income, profits and gains could 
not properly be detected from respondent’s state* 
ment, since he decided that that statement was 
not genuine. He was consequently entitled to 
adopt whatever method he thought best. Adapt¬ 
ing ^the words of the Lord President in Maephet" 
80)1 s case^^ already alluded to, “if 0. L. C. (the 
assessee) does not choose to make an honest state¬ 
ment of account so that the amount of profits 
may be strictly determined, he cannot complain 
if a random assessment is made upon him by the 
Crown”, 

With these observations I am in res¬ 
pectful agreement and consider that this 
judgment lays down good law and inter¬ 
prets the Proviso to S, 13 in the only 
correct manner possible. The Commis¬ 
sioner has in this connection referred to 
an English case reported in 18 Tax Gas 
320^ and remarked that “it expressly 
separates the questions of accounting 
method from questions whether the 
accounts were cooked’ ”, but apart from 
the fact that the language and require¬ 
ments of the English Act are different, 
that decision does not help him in the 
least. It rather goes against him, as it 
was observed in that case that if the 
income-tax authorities had expressly 
stated that the accounts were unreliable, 

1. Gommr. of Income-tax v. Chau Lo Cbwan 

AIR 1929 Rang 102=115 I 0 897 =7 Baog 

281=3 I T C 397 (F B). ® 

la, Maepherson & Co. v. Moore, (1912) 8 0 1315 

=6 Tax Cas 107. 

2. .^udersoQ v. Commr. of Inland Revenne 

(1933) 18 Tax Oaa 320. * 
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no interference with their estimate would 
have been called for. The Lord President 
remarked J 

It may be they did 6nd in fact that the 
books were badly kept, or that the pro6t and loss 
account had not been accurately made out; but, if 
that is what they meant as a reason for refusing 
to look at what was undoubted evidence, they 
should have said so. There might then have 
been no difficulty whatever in sustaining tbeir 
cooolusion, which would have been to some such 
effect as this: ‘The books and accounts you pro¬ 
duce are not satisfactory for one reason or 
another. That being so, we cannot regard them 
as proving your profits. 

Lord Sands added : 

If the Commissioners had said that they thought 
the accounts were ‘fictitious’ or ‘cooked’, then 
that would have justified their disregarding these 
accouuts, and in those circumstances, we might 
not have been justified in scrutinizing the 
grounds upon which they were proceeding and in 
considering whether they were supported by evi¬ 
dence which would satisfy a Court of law. 

Lord Morison observed: 

In this case, the Commissioners have not made 
a statement to the effect that they were not satis¬ 
fied with the statement of the profits which the 
appellant delivered to them, 

and on that ground he agreed to the case 
being remitted back to the Commissioners 
for their further consideration. Further, 
even if it be assumed for tbe sake of argu. 
ment that the word method’ has been 
used in any restricted sense in the second 
alternative in the Proviso to S. 13, in a 
case like this, where an Income-tax Officer 
rejects the assessee's accounts on the 
ground that he keeps no stock registers or 
vouchers or that he employs an inventory 
system only which is not conclusive in 
the matter of determining the true state 
of affairs, it cannot be said that he does 
not attack the method of accounting and 
can therefore make no use of the Proviso 
to S. 13 in determioing the taxable income. 
From whatever point of view one looks at 
the case, it passes one’s comprehension 
why the Proviso to B. 13 cannot be 
invoked in such cases in the rejection of 
an assessee’s accounts. It is true, as 
urged by the firm, that in Ch. 4 of the 
Act, it is sub.s. (4) of S. 23 alone that em. 
powers an Income-tax Officer to assess to 
the best of his judgment and that too 
in case of default, but it does not 
follow that the absence of these words 
in Bub-s. (3) of S. 23 takes away the power 
vested in the Income-tax Officer by the 
terms of the Proviso to S. 13. An assess¬ 
ment always follows the computation of 
income and if tbe computation of income 
for the purposes of assessment in certain 


circumstances lies in the discretion of the 
Income-tax Officers, he can, while dispos¬ 
ing of a case under sub.s. (3) of S. 23, com¬ 
pute the income in any manner that he 
deems best, when those circumstances 
exist, and assess accordingly. I am further 
disposed to think that the reason why 
the provisions of the Proviso to S. 13 were 
not enacted in S. 23 itself or in the Chap¬ 
ter relating to assessment was that S. 13 
did not apply to three out of the six 
chargeable heads of income enumerated in 
S. 6, while S. 23 or for that matter the 
whole of Ch. 4 was of general application 
and as S. 13 applied only to Ss. 10, 11 and 
12, it was considered by the Legislature 
to be a convenient arrangement to insert 
it immediately after those sections. If tbe 
position maintained by the firm were 
accepted, it would lead to anomalous re¬ 
sults, as in that case it would be impos¬ 
sible for the Income-tax Officer to dis¬ 
regard the accounts submitted by the 
assessee, however unreliable they might 
appear to be. It is preposterous to say 
that even if the accounts are found to be 
fictitious or ‘cooked’, the Income-tax 
Officer is bound to assess the author of 
those accounts on those accounts alone. 
In 7 Bang 635,^ the assessee had nbt sub¬ 
mitted full accounts and the Assistant 
Commissioner had made his own estimate 
of the assessee’s income and had enhanced 
the assessment. Three Judges of the 
Rangoon High Court upheld the order, 
remarking at the same time that it was an 
order under S. 23 (4). 

Counsel for the firm has strenuously 
contended that as the law allows the 
Income-tax Officer to examine evidence 
suo motu to test the truthfulness of the 
accounts, he can come to bis own finding 
only on the basis of the evidence so exa- 
mined. I am not, however, prepared to 
hold that any burden is imposed on the 
income-tax authorities to prove by positive 
evidence’ that the accounts are unreliable 
or that the figure at which they assess is 
the correct figure. In the first place, the 
question of the unreliability of accounts is 
a question of fact and primarily falls for 
tbe determination of the income-tax an- 
thorities alone. If, therefore, it is once 
decided by them that the accounts are 
fictitious or unreliable, their finding can- 

3, Commr, of Income-Tax v. E, M. Chettyar 
Firm, A I E 1930 Eang 4=122 I 0 898= 
7 Eang 635 (S B). 
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jDot be disturbed unless, of course, it 
;is altogether capricious and injudicial. 
Secondly, the Income-tax Officer cannot 
be fixed with the knowledge of the state 
of the assessee’s account and cannot conse¬ 
quently be expected to lead evidence to 
prove the aasessee’s transactions for the 
accounting year. Under S. 106, Evidence 
Act, the onus of proving a fact always lies 
on the person within whose knowledge 
especially that fact is and it cannot be 
denied that it is the assesses who is the 
person contemplated by this section. I do 
not mean to say that an Income-tax Officer 
has a blank cheque to proceed in utter dis¬ 
regard of all judicial considerations. What 
I intend to convey is that in matters like 
these a very wide discretion vests in the 
income-tax authorities in view of the 
exigencies of the case, and the control 
exercisable on them is very meagre. What 
alone has to be seen in such oases is whe¬ 
ther the discretion has been judicially 
exercised and if it is once found to be so 
exercised, no Court can interfere with the 
order. In other words a Court cannot 
replace its own discretion for the discre¬ 
tion already exercised by a competent 
tribunal. 

There are numerous Indian cases where 
neither the finding of the income-tax au¬ 
thorities as to the falsity or incomplete¬ 
ness of the assessee's accounts was dis¬ 
turbed nor was the estimate of assessment 
made by them in consequence thereof. 
In 7 I T C 207,* a Division Bench of the 
Bombay High Court in a case where the 
Income-tax Officer had found that the 
income of the assesses could not be deduced 
from his books and had consequently made 
an assessment charging the assessee a fair 
rate of interest on the capital shown in 
his books, held that the computation was 
properly made under the Proviso to S. 13. 
In 7 I T C 403,a Bench of this Court 
remarked that the question of rejection of 
the accounts as unreliable was expressly 
reserved to the assessing officer and con¬ 
sequently upheld an estimate made by 
him of the taxable income of the assessee. 
In 6 I T C 127,^ aga in a case from this 

4. Narayan Atmaram v. Comrar. of Income-Tax, 

A I R 1934 Bom 378=152 I 0 972=36 Bom 

L R 818=7 I T C 207. 

5. Jiwan Shah-Maya Shah v. Gommr. of Income- 

Tax, AIR 1935 Lah 840=160 I 0 129= 

7 I T C 403. 

6. Rochi Ram v. Gommr, of Income-Tax, Punjab 

& N. W. F. Provinces, (1932) 6 I T 0 127. 
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Court, an estimate of income made by the 
Income-tax Officer on the ground that the 
accounts were incomplete, was maintained 
and approved. In 61 TO 302,^ the learned 
Additional Judicial Commissioner of Nagpur 
upheld an assessment made on the basis 
of the personal experience gained by the 
Income-tax Officer from the working of 
other factories and refused to issue a 
mandamus to the Commissioner holding 
that no question of law was involved. 

In 9 Pat 240,® which went on appeal to 
their Lordships of the Privy Council (12 
Pat 318®), it had been held that the quea. 
tion whether the assessee’s accounts do or 
do not disclose his real income is a ques, 
tion of fact as to which the finding of the 
Commissioner of Income-tax is binding on 
the High Court. It was further observed 
that although, on the one hand, the amount 
at which an assessee's income is assessed 
must bo based on evidence, on the other 
hand it is the duty of the assessee to 
keep such accounts as will show what 
his real income is, and on that basis the 
additions to the assessee’s return made 
by the Income-tax Officer were upheld. 
Their Lordships of the Privy Council 
do not appear to have taken any excep¬ 
tion to these remarks. On the other hand 
they have supported the action of the 
Income-tax Officer in adopting a method 
of his own under the Proviso to S. 13 
while discarding the assessee’s method, 
adding only that the computation of the 
Income-tax Officer is not exempt from 
examination on appeal, and if it is found 
to be wrong, the assessment may be set 
aside. In 9 I T 0 178,^® a Division Bench 
of this Court presided over by the Hon’ble 
Chief Justice and Monroe, J. observed ; 

The argument placed before U3 for the assessee 
is that the books, which were arithmetically 
correct, were produced to the Income-tax autho¬ 
rities and unless they could show that items in 
those books were incorrect, they were bound to 
accept the books; in other words, it was neoessary 
for the Income* tax authorities to produce evidence 
or cause to be produced evidence before them¬ 
selves showing that the statements in the books 
or some of them were false. We cannot agree 

7. Ibrahimbhai Mulla Badrnddin v. Gommr. of 
Income-tax, (1931) 5 I T C 302. 

8. Mabarajadhiraj of Darbhanga v. Gommr. of 
Income-Tax, AIR 1930 Pat 81=126 I 0 833 
=9 Pat 240=11 P L T 799 (8 B). 

9. Gommr of Income-Tax, B.<kO, v. Kameshwat 
Singh of Darbhanga, AIR 1933 P 0 108=142 
I C 437=60 I A 146=12 Pat 318 (P C). 

10. Nathu Ram v. Gommr. of Income-tax, Punjab, 
N. W. F, and Delhi Provinces, (1936) 91 T 0 
178. 
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■with the proposition advanced by the learned 
•counsel, though we do certainly agree with his 
contention that the procedure of the assessing 
authority is a judicial one and that he ought to 
aot upon evidence. But, in our opinion, in a case 
such as this .... he has the right to require a 
satisfactory explanation .... and in the absence 
of a satisfactory explanation or if be receives an 
explanation which he cannot believe, the assessing 
officer is entitled to regard the account as unsatis¬ 
factory .That is all that has been done in 

the present case by the Income-tax Officer. 

It will appear that in that case circum¬ 
stantial evidence was regarded as sutlicient 
to support the conclusion arrived at by the 
Income-tax Officer. In 9 I T C 256,“ 
which again is a case from this Court, the 
Income-tax Officer had added a sum of 
Rs. 10,000 to the income shown in the 
books, as he had come to the conclusion 
that there were omissions in the accounts 
the total value of which could not be 
accurately determined and that the ac¬ 
counts did not represent a complete and 
correct version of the actual business. 
While remarking that the Income-tax 
Officer should have proceeded on judicial 
principles, the existence of one omission 
was held to be sufficient by a Division 
Bench of this Court to justify the action 
taken by the Income-tax Officer. In 103 
I C 38,^^ the learned Judicial Commissioner 
of Nagpur held that the mere filing of a 
verified statement by an assesses and bis 
statement on oath in support of it are not 
sufficient to discharge the onus which lies 
on him to prove the correctness of the 
return submitted by him; the onus is not 
under such circumstances shifted to the 
Income-tax authorities to disprove the 
correctness of the return. Counsel for the 
firm has in this connexion referred to 
7 I T C 386^® and 104 I C 336,“ but with 
all respect I am constrained to remark 
that those judgments have not viewed the 
question from a proper angle of vision. 

In 7 I T C 386,^^ a Division Bench of 
this Court has held that the mere fact that 
a company shows a low rate of profit was 
no reason for the Income-tax Officer to 

11. Tara Chand Pohu Mai v. Commr. of Income- 

tax, Punjab, N. W. F. and Delhi Provinces, 
AIR 1936 Lah 836=167 I G 775=9 I T 0 
256. 

12. Bhikaji Vyankatesh v. Commr. of Income-tax, 

Nagpur, AIR 1927 Nag 283=103 I 0 38. 

13, Pioneer Sports Ltd. v, Commr. of Income-tax, 
Punjab and N. W. F. Provinces, AIR 1934 
Lah 876=158 I C 1122=16 Lah 489=37 
P L R 740=7 I T C 386. 

14, Jambudas v, Income-tax Commissioner, AIR 

1927 Nag 336=104 I C 336. 


reject the total profits nor was the absence 
of a stock register, which the company had 
admittedly never used before, and that the 
use of the Proviso to S. 13 for the purpose 
of introducing an arbitrary manner of 
computing the profits was not justified. In 
my view, this judgment proceeds on a 
wrong basis when it criticises adversely 
the reasons of the Income-tax Officer 
for rejecting the accounts. Whether the 
account-books are reliable or not is a 
question of fact to be determined solely 
by the Income-tax Officer, and when he 
gives reasons for doing so, which are not 
apparently capricious or injudicial, it is not 
possible to disturb his finding merely on 
the ground that the material in support of 
those reasons is meagre or insufficient. In 
104 I C 336,“ the learned Additional Judi¬ 
cial Commissioner of Nagpur has observed 
as follows : 

The iDoome-tax Department must always bear 
in mind that the normal presumption is in favour 
of good faith and not of bad faith on the part of 
the assessee. The applicant was therefore entitled 
to ask the Crown to start with a presumption that 
the entry in the khata was made in the ordinary 
course and with no intention to conceal the 
income, and it was for the Crown to prove the 
contrary. Suffice it to say at this stage that as 
the learned Commissioner does not seem to have 
approached the case from the right point of view 
of burden of proof, there is likelihood of the oon- 
elusions drawn by him being vitiated for want of 
proper appreciation of facts or for misapplication 
of the law to them. This Court can always test 
the soundness in point of law of the conclusions 
drawn from proved facts. 

For this view, reliance has been placed 
on a quotation from a judgment of their 
Lordships of the Privy Council [AIR 
1918 P C 92] which reads as follows : 
“The proper legal effect of proved facts is 
a question of law.”, I may say with all 
respect that the learned Additional Judicial 
Commissioner has misapplied this quota- 
tion in so far as to justify his interference 
with conclusions of fact arrived at from 
proved facts. Such conclusions are them¬ 
selves questions of fact and not questions 
of law. In 3 T C 289“ at pp. 290 and 
291, Lord Esher observed : 

It is a question of the true inference which 
they had to draw as a matter of evidence 
upon the facts which they had in evidence 
before them. But to draw an inference of fact 
from evidence before you is not a question of 
law at all. The inference is a question of fact 
just as much as the direct evidence of fact, 
and it would be an appeal against 'facts, which 
we are not entitled to entertain, and consequently 

15. The Queen v. Special Commr. of Income-tax, 
(1898) 3 Tax Cas 289. 
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there can be no mandamus ..... I say, if that is 
a question of fact, the mere question of whether 
they appreciated the evidence rightly or not, and 
whether they drew a right inference of fact, is not 
the subject matter of a mandamus at all. There 
would be an appeal if there was an appeal, but 
there is none. 

So far a9 the jurisdiction of the Income- 
tax authorities under the provisions of the 
Indian Income-tax Act is concerned, the 
law is practically the same as in England. 
They are the judges of fact while this Court 
is a judge of law and all those matters 
which are barred from the jurisdiction of 
the Courts in England are similarly barred 
here. The judgments relied upon by the 
firm, therefore, do not render any help to. 
the firm at all. In his' statement, the 
Commissioner has referred to certain Eng¬ 
lish decisions, among others. 4 T C 98,*® 
8 TC 591,*' 14 TC 165*® and 14 T C 
552.*® Counsel for the firm has urged that 
those decisions are not strictly in point 
and can be of no avail in the determina¬ 
tion of the question now before us, as the 
procedure under the English Act is to some 
extent different from the procedure pres¬ 
cribed under the Indian Act. This is no 
doubt so, but the general principle enun¬ 
ciated in those judgments, in my opinion, 
can be of some use in deciding who is the 
proper person to declare whether the 
accounts furnished by the assessee can be 
relied upon or not. 

In 4 T C 98,*® the Commissioners held 
that they were not bound to act upon the 
evidence produced by the assessee and 
fixed a valuation of their own on the lease 
produced by him. The Lord President 
remarked that it is plain that the Com- 
missioners were not concluded by the pro¬ 
duction of that lease, and that they were 
entitled to rely upon other competent 
sources of information in order to form the 
best judgment they could. In the same 
case, Lord Adam observed : 

Now the Commiasioners in oonsidering that. . . 
did not disregard it, but they did not treat it as 
conclusive, and they were entitled in terms of 
8. 63 to fix the assessment according to their 
own belief and judgment. And that is exactly 
what they did. 

In 8 T C 591,*^ the question for the 
opinion of the Court was whether, in the 
absence of evidence in support of the ap- 
peal, the Co mmissioners were right in oon- 

16. Stocks V, Sulley, (1903) 4 Tax Cas 98. 

17. Tudor and Onious v. Ducker, (1924) 8 Tax Oas 
591. 

In (^^28) 14 Tax Gas 166. 

19. Wall V. Cooper, (1929) 14 Tax Cas 662. 


firming the additional assessments. Eow- 
latt, J. observed : 

These people have only attacked it by producing 
a certidoate of a discredited accountant, saying is 
ought to be taken in spite of what had happened 
and the Commissioners said : 'No, we want evi¬ 
dence’; and they did not get it, and therefore 
they confirmed the assessments. I think they 
were right’. ^ 

In 14 T C 165,*® ths assessees had deli¬ 
vered to the Inspector of Taxes balance 
sheets and trading and profit and loss 
accounts of their business and the Inspec¬ 
tor asked that the accounts should be 
certified by a qualified accountant. On 
the assessees' refusal to comply with this 
requirement, an estimate was made by the 
Additional Commissioners which was far 
in excess of the return made by the as. 
sessees. Rowlatt, J. remarked : 

Then what happened was that he (the Inspector 
of Taxes) was not satisfied. He was perfectly 
entitled not to be satisfied ; I cannot conceive 
why be should not be dissatisfied. It was not 
because be was raising a point of law; it was be- 
cause he was saying ‘I am not satisfied’. The 
matter goes before the Additional Commissioners 
and they are not satisfied .... I cannot possibly 
try that question. These are gentlemen who ate 
entrusted with the duty of fairly administering, 
the law and if it bad been said that they were 
merely masquerading, that they had been pre¬ 
tending to do their duty but that they arbitrarily 
and injudioially said ; “We will not listen to 
you . . . . and we perversely deoUn6d“-if that 
was the sort of case against them, of course I can¬ 
not try it here ; it would be impossible to try it 
here. If you want to say anything of that sort, 
you should go for mandamus against them to hear 
a point of law. 

In 14 T C 552,*® the CommisBionere 
refused to accept the accounts submitted 
by the assessee as satisfactory evidenoo 
and adjourned the proceedings on the as- 
sessees undertaking to furnish aooounts 
certified by an accountant. Such accounts 
were, however, not produced and the ran¬ 
dom assessment was confirmed. ■ It was 
held that the question was one of fact 
which it was for the Commissioners to 
determine. Here again Rowlatt, J. made 
some pertinent remarks, which are repro¬ 
duced below : 

Somebody must decide whether the statements 
are wrong or not: I have no jurisdiction to do 
anything. Somebody must be the ultimate judge 
of everything in this world. Questions of fact are 
decided by the Commissioners, and they have de¬ 
cided it. It may be unfortunate for you or not; 
but their decision ends the matter. 

Ifc will be obviona from the quotations 
reproduced above that very wide disore, 
tion vests in the Income-tax authorities 
to accept or not the aooounts tendered by 
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the assesses and that it is only in the case 
of capricious and injudicial exercise of that 
discretion that any question of law can 
be said to arise; otherwise their judgment 
is Bnal. This takes us to another ques¬ 
tion mooted at the Bar as to how far the 
proceedings before an Income-tax Officer 
can be called judicial proceedings and to 
what extent he is bound to conduct him¬ 
self in the manner in which an ordinary 
Court of law is expected to proceed. 
Counsel for the firm has referred to S. 37, 
Income-tax Act and contended that, to all 
intents and purposes, all proceedings before 
an Income-tax Officer under S. 23 (3J are 
judicial proceedings and that he is bound 
by all the rules of evidence which bind an 
ordinary Court. In this connection he 
has mainly relied on 2 I T C 176 7 Lah 

201 5 I T C 159:^2 5 I T C 303; 

A I R 1936 P C 269^^ and 58 All 200.^® 
In 2 I T C 176,^*^ the Commissioner had, 
in the statement of the case submitted by 
him, remarked that if an assessee withheld 
evidence that he alone could furnish and 
on which alone an accurate computation 
of his income could be based, there was no 
way open to the Income-tax Officer but to 
make an estimate of his income and to 
base bis assessment on such materials as 
were available to him. On this, a very 
brief judgment was delivered by a Divi¬ 
sion Bench of this Court composed of 
LeRoasignol and Martineau, JJ. upholding 
the assessment. In the course of the judg¬ 
ment, however, the following observation 
was made: 

We agree with the petitioner that the Income- 
tax Officer should be governed in bis procedure by 
judicial considerations. He should base the assess¬ 
ment on legal and not mere hearsay evidence, 

20. Brijnath v. Oommr. of Inoome-tax Lahore, 
A I R 1926 Lah 233=941 C 166=2 I T C 
176. 

21. Duni Chand Dhani Ram v. Commr. of 
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22. Muhammad Ha;at Haji Muhammad v. 
Oommr. of Income-tax, Punjab and N. W. P. 
Provinces, AIR 1931 Lah 87=131 1 0 81= 
12 Lah 129=32 P L R 663=6 I T 0 169 
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Cal 1446=36 OWN 689=64 0 LJ 550=6 
I T 0 303. 
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which may be the evidence of hia officers or of 
members of the public, but without evidence that 
items which do not appear in an account should 
find a place therein, he is not entitled to assume 
on mere general hearsay that those items should 
appear in the account. 

The case in 7 Lah 201^^ was decided by 
the same Division Bench about the same 
time when the previous case was decided. 
There also the learned Judges observed 
that the proceedings of an Income-tax 
Officer were of a judicial nature and that 
the Proviso to S. 13 did not justify him 
in estimating the income of the assessee 
arbitrarily, by guess work, or without 
indicating the basis of bis assessment. 
Tbey further remarked that the evidence 
produced by the assessee should be accept¬ 
ed unless rebutted by other admissible 
evidence and not by mere hearsay. The 
case in 5 I T C 159^^ was decided by five 
Judges of this Court and the principal judg¬ 
ment was delivered by Sir Shadi Lai, C. J. 
In the course of his judgment the learned 
Judge made the following remarks which, 
in my view, shake the authority of both 
the cases discussed above: 

The proceedings taken by him (the Income-tax 
Officer) are not regulated by strict judicial prin¬ 
ciples, and he has sometimes to depend on mate¬ 
rials which would be wholly inadmissible in a 
Court of law. At the same time be cannot aot 
in a purely arbitrary manner. . . It is true that 
a finding of fact recorded by him cannot be 
impeached even when it is not based upon any 
material, nor is it open to the High Court to say 
with respect to a particular case that the assess¬ 
ment has been made contrary to the rules of 
justice and good conscience. The High Court is, 
however, entitled to make a pronouncement upon 
the meaning of S. 23 (4) and to lay down that the 
Income-tax Officer cannot be said to make an 
assessment to the beet of his judgment, if he is 
not guided by the dictates of justice and fair play. 
An assessment resting upon the whim and caprice 
of the Income-tax Officer cannot be elevated to 
the dignity of an assessment made to the best of 
his judgment. 

It would be obvious from this quotation 
that the discretion vested in an Income- 
tax Officer in cases where he is entitled 
by law to make an estimate to the best of 
his judgment is fettered only by this con¬ 
sideration : that it should be exercised in 
accordance with the dictates of natural 
justice. It is true that the same learned 
Judge in reference to S. 23 (3) observed : 

After he (the Income-tax Officer) has received 
the evidence produced by the assessee and also the 
evidence, if any, which he has himself called for 
on the points specified by him, he must assess the 
income on the material produced before him and 
has no right to make an assessment to the best of 
his judgment, 
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but this remark, in my view, was not 
intended to apply to those cases where the 
Proviso to S. 13 had come into play. In 

6 I T C 303,“^ Sir George Eankin, C. J. 
observed: 

When as in this case an assessee produces his 

books for the year of account and complies with 

any other requirements as to speoido documents 
so that ho is assessed in the ordinary way under 
S. 23 (3) and not as being in default, the Income* 
tax authorities cannot assess him upon any figure 

of profits not warranted by evidence which they 
have before them. 

These observations, too, like those made 

in 5 I T G 159,^^ take no account of the 

Proviso to^ S. 13. In A I R 1936 P C 269,“* 

the following observations were made by 

their Lordships of the Privy Couuoil 

which have been relied on by the firm : 

However sceptical the attitude which the 
Income-tax Authorities may think fit to adopt 
towards the declarations offered and the entries 
made in the Bombay company’s books, it is necea* 
eary, If the assessment made is to be supported, 
that there shall bo some evidence to show that. . 

lu ■ Jevidence to be discovered in 
the hiVidence Act having any bearing upon this 
question would appear to bo Ulus, (d) to 8. 114, 
■Evidence Act. . . . This rule cannot in the pre¬ 
sent case supply the want of evidence. 

T^se observations of their Lordships of 
the Privy Council however are-not rele¬ 
vant to the present case, as their Lord- 
ships were not considering a case of 
unreliable accounts. Their Lordships 
have, in continuation of this passage, 
observed as follows: 

Their Lordships are not considering a case in 

which by reason of the entries in an assessee’s 
books of account being inconsistent, or by reason 
of positive evidence showing that certain entries 
in his books are erroneous or fraudulent, the 
value of the books as evidence can bs considered 
as overthrown. 

This Quotation clearly indicates that, in 
cases of unreliable, inconsistent or ficti¬ 
tious accounts, an Income-tax Officer can 
disregard the books of account tendered 
by the assesses and proceed in any man¬ 
ner that he deems beat. In 58 All 200,^® 
two Judges had differed and the case was 
then referred to Sir Shah Muhammad 
Sulaiman, C. J. Niamatullah, J., while 

discussing sub-s. (3J of S. 23, observed as 
follows: 

Tt seems to mo that where the lDcome*tax 
Officer acts under 8. 23 (3), the assessment must 
be based on ‘evidence’. The obligation to hear 
evidence which may bo produced by the assessee 
or may bo called for by tho Income-tax Officer 
hirnself is a clear index to the further obligation 
to ‘determine’ tho sum payable by the assessee on 
the basis of tho evidence adduced in the case. 
Whore tho assessee himself does not produce any 


evidence, the Income-tax Officer cannot be at a 
loss to make the assessment, because the law has 
given him ample powers to call for evidence. 
Where the assessee himself does not produce any 
evidence, comparatively slight evidence, coupled 
with the inference drawn from the conduct of the 
assessee. will be enough for compliance with the 
requirements of 8. 23 (3). 


Bajpai, J. disagreed with Niamatullah, 
J. in the conclusions arrived at by him 
and the case was placed before Sir Shah 
Muhammad Sulaiman, G. J. He agreed 
with Niamatullah, J., but observed: 

I see no objection in the Income-tax Officer or 
tho Assistant Oommissioner acting upon the 
assessment for the previous year if no better evi¬ 
dence is forthcoming. An Income-tax Officer and 
for the matter of that an Assistant Oommissioner 
is not bound to accept either the correctness of 
the return or the genuineness and oompleteneBS of 
the aooount books produced before him or the 
truth of the evidence produced by the assessee. If 
he has ground for believing that such evidence is 
untrustworthy, he can certainly reject it. Hav¬ 
ing rejected such evidence, it is open to him to 
pursue the inquiry farther and take more evi¬ 
dence which he considers necessary; but he is not 
bound to do so. In the absence of any better evi¬ 
dence, he is certainly entitled to fall back on the 
assessment of income made during the previous 
year, even though that assessment might have 
been the ‘best judgment estimate’. 


The above discussion of fche authorities 
relied on by the firm would show that 
there is no warrant for urging that in 
spite of the unreliability of the books of 
account produced by the assessee, the 
Income-tax Officer is bound to base the 
assessment on those accounts in the 
absence of any positive evidence to the 
contrary. It cannot be denied that there 
must be some material before the Income- 
tax Officer on which to base his estimate, 
but no hard and fast rule can be laid 
down by any Court to define what sort of 
material is required on which his estimate 
can be founded. The law nowhere con¬ 
templates that the Income-tax Officer is a 
party to the case in the sense in which an 
ordinary party to a civil litigation is, and 
he cannot be expected to be in possession 
of such evidence as would be required 
from an ordinary litigant to refute the 
oase of his adversary. The following 
authorities may with advantage be refer, 
red to in this connexion in order to have 
a clear conception of the rights and obli¬ 
gations of the income-tax authorities, and 
the true nature of the proceedings con¬ 
ducted before them. In 3 I T C 48,^® the 
assessee produced evidence in support of 
his return which was rejected by the 

26. In re Baghat Halwai, (1928) 3 IT 0 48. 
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Income-tax Officer and the assessment was 
consequently based on estimate from in. 
spection of the shop conducted either per¬ 
sonally or vicariously. The same objection 
as here was raised to the assessment made 
and the case was taken before a Division 
Bench of the Allahabad High Court. The 
learned Judges refuted the argument 
advanced by the assesses and observed as 
follows: 

They (the assessment of proceedings) are judi¬ 
cial proceedings in the colloquial sense, because 
the Income-tax authorities have to make up 
their minds judicially, with fairness to the publio 
and to the asscssee, between whom they stand, 
after taking all the facts, or such facts as they 
can, into account, but they are not judicial pro¬ 
ceedings in the strictly scientific sense of the 
term, so as to raise questions iu appeal to some 
higher tribunal as to whether the gentleman 
making the assessment has decided against the 
weight of evidence, or decided a fact of which 
there is no evidence, or has disregarded evidence 
which he ought to have taken into account. To 
open the door for one moment to such a conten¬ 
tion would turn this Court into a Court of Appeal 
of fact with regard to every assessment in which 
the assessee was dissatisfied with the decisiont 
« ... He (the Income-tax Officer), and he alone, 
is to determine the amount of the assessment 
and the sum payable. It is a question of fact of 
which he is the sole judge, and he must use his 
best judgment first to obtain, and secondly to 
weigh, the available evidence. It is to some extent 
a private inquisition; it is confidential, it is not 
supposed to be disclosed to the public, and it is 
certainly not open to review, especially because 
frequently the Income-tax Officer is compelled to 
draw inferences and to consider evidence which 

might not be justified by the Evidence Act. 

If an assessee wants to be treated fairly, the 
least he can do is to treat the Income-tax Officer 

fairly and lay the facts fully before him. 

The sooner it is understood that these are ques¬ 
tions of fact, and questions of fact only and that 
the slightest attempt to open the door to appeals to 
this Courts on what are alleged to be mixed ques¬ 
tions of law and fact but are really only ques¬ 
tions of a fair figure of assessment, must be dis¬ 
couraged, the better. 

In 12 Pat 318,® their Lordships of the 
Privy Council upheld the action of the 
High Court in maintaining an assessment 
based on guess work. The remarks made 
by the learned Chief Justice of the Patna 
High Court with which their Lordships 
agreed are quoted in the judgment and 
are contained in 9 Pat 240® at pp, 270 
and 271. The learned Chief Justice no 
doubt remarked that the Income-tax 
Officer was not entitled to make a guess 
without evidence, bub the evidence that 
was considered sufficient in that connec¬ 
tion was the state of affairs in the pre¬ 
vious years coupled with the fact that the 
assessee had a large mortgage loan busi¬ 


ness. This received the approval of their 
Lordships, who further observed ; 

If the asscFsee wished to displace the Taxing 
Officer’s estimate, it was open to him to adduce 
evidence on all the purchase transactions during 
the year and of the financial results thereof 
which he apparently made no attempt to do. 

In 56 Cal 39,“' Sir George Rankin, C. J. 
observed as follows : 

It has been said that the Income-tax officer must 
proceed in a judicial manner and 8. 37 has been 
mentioned in this connection. Fundamentally, 
no doubt, the Income-tax Officer must proceed in 
a judicial spirit and come to a judicial conclusion 
upon properly ascertained facts; though I would 
point out that the Income-tax Officer is not a 
Court, he has not the procedure of a Court, and 
he is to some extent a party or judge in his own 

case.It is idle and absurd for a person 

who has books of account and deliberately with¬ 
holds them to complain of not being treated in a 
judicial manner. The judicial manner is a man¬ 
ner which proceeds upon evidence, and the basis 
of the statute is to see that available evidence is 
produced. It is then and only then that the 
assessment is to be made upon a judicial con¬ 
sideration of the evidence. Otherwise it is to be 
made ‘to the best of his judgment’ and hrevi 
manu. 

It may be remarked that in the present 
case too, the Income-tax Officer had 
reason to believe that the firm had not 
produced certain account books which 
they possessed and this circumstance was 
used as one of the reasons for not placing 
reliance on the accounts submitted by the 
firm. In 52 T L R 143,^® it was held 
that in making assessments and in dealing 
with appeals, the Commissioners are nob 
in the position of Judges deciding an issue 
inter partes but are exercising a statutory 
authority and a statutory duty which is 
to assess or estimate the amount on which, 
to the best of their judgments, the subject 
ought to be taxed. The Master of the 
Rolls observed ; 

They are not in the position of Judges decid¬ 
ing an issue between two particular parties, Their 
obligation is wider than that. It is to exercise 
their judgment on suoh material as comes before 
them and to obtain any material which they 
think is necessary and which they ought to have, 
and on that material to make the assessment or 
the estimate which the law requires them to 
make. 

In (1915) A 0 120^® afc p. 132, Vis¬ 
count Haldane, L. C., defined the expres- 

21. In The matter of B.Q.Tmukh Rai Dulichand, 
AIR 1928 Cal 687=114 I 0 90=66 Cal 39 
=32 C W N 710 (S B). 

28. Rex V. Income-Tax Special Commissioners; 
Ex Parte, Elmhirst, (1935) 52 T L R 143. 

29. Local Government Board v. Arlidge. (1915) 
A 0 120=84 L J K B 72=111 L T 905=79 
J P 97=30 T L R 672=12 L G R 1109. 
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sion acting judicially' in the following 
manner : 

They must deal with the question referred to 
them without bias, and they must give to each 
of the parties the opportunity of adequately pre¬ 
senting the case made. The decision must be 
come to in the spirit and with the sense of respon¬ 
sibility ol a tribunal whose duty it ia to mete out 
justice. But it does not follow that the procedure 
of every such tribunal must be the same. 

In the same judgment at p. 137 Lord 
Shaw observed : 


The judgments of the majority of the Courl 
below appear to me, if 1 may say so with respect, 
0 bo dominated by the idea that the analogy ol 
judicial methods or procedure should apply tc 
departmental action. Judicial methods may, in 
many points of administration, be entirely un¬ 
suitable, and produce delays, expense, and public 

injury. The department must obey 

to h. hl » administration k 

to be beneBoial and eaeotive, it must be the mas- 
ter of its own procedure. 


At p. 138 bla Lordship added ; 

imnn.Viif 8>>o“ld presume 

0° adminLrativo 
executive officers is a usurpation. And theassui 

tion tha the methods of natural justice are 

needle those of Courts of justice is wh< 
unfounded. 


It is unnecessary for me to dwell fur 
ther on the subject or to try to formulate 
the principles deducible from the judg 
ments discussed above, as they come out 
clearly in the quotations themselves. 
Suffice it to say that an Income-tax Offi 
cer is invested with plenary powers in the 
matter of assessment, and drastic though 
at first sight these powers may appear to 
be, they are designed to impress upon the 
minds of the assessees that if they expect 
equity from the Income-tax authorities, 
they must do equity themselves and come 
with clean hands before them. 

Uy conclusions therefore are : (l) that 
both the Commissioner and the firm are 
wrong in thinking that the Proviso to 
S. 13 is not meant to be applied to the 
rejection of accounts in a case like this 
where accounts are found to be unreliable 
or fictitious: (2) that the Proviso to B. 13 
can be utilized in computing the income of 
the assessee when on weighing the evi¬ 
dence produced under S, 23 (3), the finding 
of the Income-tax Officer is adverse to 
the assessee; (3) that under the terms of 
the Proviso, the Income-tax Officer is the 
only proper person to decide whether the 
accounts are such as reflect the true in- 
come of the assessee, and if he holds the 
contrary, he is at liberty to compute the 
taxable income of the assessee upon such 


basis and in such manner as he may 
determine; (4) that the proceedings before 
the Income-tax Officer are not judicial 
proceedings in the sense in which this 
term is ordinarily used, and that all that 
is required of him is to proceed without 
bias and give sufficient opportunity to 
the assessee to place his case before him 
or in other words, to conduct himself in 
accordance with the rules of justice, equity 
and good conscience; and (5) that the con¬ 
trol exercisable by the High Court on the 
Income-tax Officer in these circumstances 
is slight. 

Counsel for the firm has finally urged 
that in view of the fact that the question 
as formulated by the Court issuing the 
mandamus leaves us no choice to deter, 
mine any other aspect of the case but that 
envisaged in the question, we are bound 
io give a reply to the question put within 
the terms of the question. I may say at 
once that I do not consider that the pro. 
position advanced by the counsel is legally 
sound. Under sub-s. (3J of S. 66, the High 
Court, if not satisfied of the correctness of 
the Commissioner’s decision, is empowered 
to require the Commissioner to state the 
case and to refer it. It is nowhere laid 
down that a question ia to be formulated 
by the Court issuing the mandamus. Fur¬ 
ther, sub-3. (5) of the same section lays 
down that upon the hearing of any such 
case, the High Court is empowered to 
decide the questions of law raised thereby. 
This sub-section also does not confine the 
High Court to the decision of the question 
of law as formulated by the Commissioner 
or the Court issuing the mandamus. Cn 
the other hand, it confers upon it full 
power to decide the question of law in the 
form it actually arises from the statement 
of the case made by the Commissioner. If 
any authority is needed for this proposi- 
*'^°°'g^’^eferenoe may be made to 3 I T C 
406. In my view, therefore, it is com- 
patent to this Court to clarify the issue of 
law involved in the statement of the case 
made by the Commissioner and to give its 
considered opinion on the question really 
at issue. Not to do so would amount to a 
refusal to do its duty. 

The principal point for consideration 
before us is, whether the present assess- 
ment based on estimate is justified, and 

30. Shiva Prasad v. Commr. ofinoome-tax, U» P., 
AIR 1929 All 819=124 I 0 467=8 IT C 
406. 
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altboagh the Commissioner has defended 
iti on grounds other than the Proviso to 
S. 13, it is open to us to justify it on the 
basis of tbe said Proviso. I have already 
expressed an opinion that the said Proviso 
can be applied to a case like this and 
would consequently hold that the Income, 
tax Officer was justihed in law in making 
an estimate of his own. It only remains 
to consider whether the estimate is fair. 
In doing so, we have to examine tbe basis 
on which and the manner in which this 
estimate has been made. Tbe Income-tax 
Officer has taken into consideration the 
state of affairs in general and the fact 
that the firm has a large business. The 
firm was given ample opportunity to sup¬ 
port its version but it failed to produce 
any material on the record to enable the 
Income-tax Officer to arrive at a definite 
figure. In these circumstances, as re- 
marked by their Lordships of the Privy 
Council in 12 Pat 318,® the onus lay on the 
firm to displace the estimate. Not having 
made any attempt to do so, it should 
suffer. I would therefore uphold the 
estimate. This being so, the question of 
the fiat rate need not detain us long. The 
Income-tax Officer had enough material 
before him to fix the amount and it can. 
not be said that the amount fixed by him 
is unfair. Keeping in view the real ques- 
tion at issue and tbe discussion made 
above, I would answer the question in the 
negative. I would, however, make no 
order as to costs as tbe position adhered 
to by the Commissioner was obviously 
wrong. 

Coldstream, J.~I agree. 

S.C./d.s. Answered in negative. 

A. I. R. 1937 Lahore 733 
Coldstream and Din Mohammad, JJ. 

Amin Ghand — Decree-holder — 
Appellant. 

V. 

Firm Chuni LaLTulsi Bam, Judgment- 
debtor and others — Respondents. 

Letters Patent Appeal No 154 of 1936, 
Decided on 23rd June 1937, from judg¬ 
ment of Jai Lai, J., D/. 16th October 
1936. 

(a) Execution-Completion of—Application 
for execution of money decree with interest 
and cost—Decree holder stating that decree 
would be satisfied fully, if amount deposited 
by judgment'debtor in Court was paid, but 


reserving his right to recover costs of High 
Court by separate execution application— 
Court ordering payment and noting ‘satis¬ 
fied’ on order — Fresh application subse¬ 
quently by decree*holder for balance due — 
Application held maintainable, as decree not 
fully satisfied on payment of deposit. 

A decree-holder applied for execution of his 
money decree with interest and costs. After pro¬ 
longed proceedings, the decree-holder stated that 
in case the amount deposited by the judgment- 
debtor in the Court for the payment of his decree 
was paid to him, bis decree would be fully satis¬ 
fied, leaving the costs of the High Court to be 
recovered by separate execution proceedings. The 
deposited amount was paid to the decree-holder 
and tbe executing Court passed the order ‘satis¬ 
fied’. Subsequently the decree holder submitted 
a fresh application for the payment of interest on 
the decretal amount up to the time of realization; 

Beld : that by the payment of the amount de¬ 
posited in the Court, the decree had not been 
completely discharged. Therefore the executing 
Court had not become functus officio and a fresh 
application for realizition of the balance due to 
the decree-holder was maintainable : 15 All 84 

(F By, 17 Alll06{PCy AIR 1015 Mad 811 
and AIR 1926 Cal 1019, RcL on; 10 Cal 538 
and A I R 1929 Cal 670, Disting. [P 736 C 1] 

(b) Civil P. C. (1908), O. 24—Deposit condi¬ 
tional on furnishing security—Interest does 
not cease to run. 

Where conditional deposit is made and the de¬ 
cree-holder is under the necessity, if he desires to 
withdraw the amount, of furnishing security, 
interest does not cease to run even after the date 
of deposit : AIR 1927 Cal 72, Bel. on; AIR 
1935 Mad 342, Ref. [P 736 C 2] 

J, N. Aggarwal and Yashpal Gandhi 

— for Appellant. 

Mehr Chand Sud — for Respondent 

(Judgment-debtor). 

Din Mohammad, J. — This appeal has 
arisen in the following oiroumstances : 
On 13th June 1925, the firm Chuni Lal- 
Tulsi Ram through Tulsi Ram instituted 
a suit for rendition of accounts and re¬ 
covery of the amount due against Amin 
Chand, son of Mast Ram. and Mast Ram. 
The suit of the plaintiffs was however 
dismissed and on the other hand they 
were called upon to pay to the defendants 
Rs. 16,835 with proportionate costa. They 
were further required to pay to the defen¬ 
dants future interest on the decretal 
amount from the date of the suit till the 
date of realization at 6 per cent, per 
annum. In addition to this, they were 
burdened with costs assessed at Rupees 
2,159-10-0. This judgment was pro¬ 
nounced on 3rd February 1928. 

On 20th December 1928, the defen¬ 
dants, who were then treated as decree- 
holders, took out execution proceedings for 
the first time. In pursuance thereof, war- 
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rants for attachment and arrest were 
issued. In the meantime, the plaintiffs 
judgment-debtors filed an appeal in the 
High Court and on 18th July 1929 ob¬ 
tained anorder directing the decree-holders 
to furnish security for restitution before 
realizing the decretal amount. On 26th 
August 1929 the judgment-debtors paid 
into Court Es. 19,001.10-0. On lat March 

1930, Es. 3,5f)0 more were put in and on 
l8t August 1930, Es. 684.4.0 were added 
to the sums mentioned above. The decree- 
holders made an attempt to furnish secu¬ 
rity in accordance with the order of the 
High Court but their sureties were ulti- 
mately rejected by this Court on 11th 
March 1931. On 3rd July 1931, the de. 
cree-holders were again called upon to 
furnish proper security. On 14th August 

1931, an order was made that pending 
investigation into the substantial nature 
of the security offered, the money should 
remain deposited in the Co-operative Bank 
by consent of the parties. This investiga. 
tion took very long ; in fact arguments in 
that matter were completed on lat July 

1932, Evidence started on 16th October 
1931 and on that day Tulsi Earn again 
applied to the Court not to deliver money 
to the decree-holders until proper security 
was furnished. On 12th August 1932, 
money was ordered to be deposited in the 
Imperial Bank and it was so deposited on 
28th October 1932. On 14th November 
1932, the execution file was consigned to 
the record room. On Ist December 1932, 
the plaintiffs judgment-debtors’ appeal to 
the High Court failed and, on 19th Decern, 
ber 1932, the decree-holders again made an 
application for payment of decretal amount 
along with interest on the above amount and 
costs. On 5th January 1933, the judgment- 
debtors once more applied to the execut¬ 
ing Court for time to move the High Court 
for leave to appeal to the Privy Council. 
Some time was spent in waiting for fur¬ 
ther orders from the High Court and, on 
19th June 1933, it appears that the decree- 
holders’ counsel made a statement to the 
effect that if money deposited in the 
Imperial Bank was paid, the decree would 
be satisfied fully, leaving costa of the 
High Court behind, for which separate 
application for execution would be made. 
On 28th July 1933, the amount already in 
deposit was paid to the decree-holders and 
though in the vernacular record the only 
order made was that the file should be 
consigned to the record room, the Subordi¬ 


nate Judge himself wrote a brief order 
saying; “The decree is satisfied: the file 
will be consigned to record room”. 

On 25th October 1934, the decree 
holders made a fresh application for execu¬ 
tion claiming interest on the decretal 
amount up to the time of realization. On 
31st May 1935, the papers were consigned 
to the record room as incomplete. Another 
application was made on 24th June 1935 
which was resisted by the judgment- 
debtors but ultimately decided in favour of 
the decree-holders on 4th February 1936 

On 23rd April 1936, the judgment-debtors 

appealed to this Court against the order of 
the executing Court. The appeal came on 
for hearing before Jai Lai, J. who allowed 
the appeal and set aside the order of the 
executing Court mainly on the ground 
that the Court had become functus officio 
after 28th July 1933, when the decree had 
been recorded as satisfied. It is against 
that order that the present Letters Patent 
appeal has been made. 

The two questions that fall for deter¬ 
mination in this case are: (1) whether a 
fresh application for execution was com¬ 
petent after the order of 28th July 1933 
consigning the papers to the record room 
in view of the decree having been satisfied 
and (2) whether the judgment-debtors are 
liable to pay interest on the decretal 
amount despite the fact that they had 
made the deposit in Court as stated above. 

On behalf of the appellants it is con¬ 
tended that the application for execution 
was not finally disposed of on 28th July 
1933 and consequently the executing Court 
did not become functus officio. The state¬ 
ment of the counsel for the decree-holders 
made on 19th June 1933 clearly reserved 
a right to take out execution proceedings 
in respect of costs and in these circum¬ 
stances the hasty order made by the 
Senior Subordinate Judge in English was 
not in accordance with the facts of the 
case and the order really made in the case 
was the one which was recorded in verna¬ 
cular. In support of this contention 
reliance has been placed on 15 All 84 17 

All 106 38 Mad 199^ and 53 Cal 58^* 

1. Dhonkal Singh v. Phakker Singh. (1893) 15 

All 84=1893 A W N 36 (F B). 

2. Thakur Prasad v. Pakirullah, (1896) 17 All 

106=22 I A 44=6 Sar 526 (P 0). 

3. Balasubramania Chetti v. Sivanammal, AIR 

1915 Mad 811=21 I 0 32=38 Mad 199=25 

M L J 367, 

4. Upendra Nath Bose v. K. B. Dutt, AIR 1926 

Oal 1019=63 Oal 682=43 C L J 696. 



1937 


Amin Chand v. Firm Chuni Lal (Din Mohanamad, J.) Lahore 735 


In 15 All 84,^ six Judges of the Allahabad 
High Court considered the question whe¬ 
ther a fresh application for execution was 
competent after a previous application for 
execution had been struck off the file. 
After discussing the various authorities on 
the subject, it was held : 

When an order is made striking an execution 
case ofl tbe file of pending cases, or dismissing it 
on grounds other than a distinct finding that the 
decree is incapable of execution, that the decree- 
holder’s right to get the decree executed is barred 
by limitation, or by any other rule of law, or on 
some similar ground on which the application has 
clearly been dismissed on the merits, whether the 
word “dismissed” or the words “struck off the 
file” or any other similar words have been used 
in the order, the decree-holder is not barred by 
the force of any such order from presenting and 
prosecuting a fresh application for the execution 
of his decree. 

In 17 All 106,^ their Lordships of the 
Privy Council came to the conclusion that 
it was clear, both from the Code of Civil 
Procedure itself and from the provisions 
of the Limitation Act of 1877, that a suc¬ 
cession of applications for execution was 
contemplated. It was further held by 
their Lordships that S. 647, Civil P. C., 
(which now corresponds to S. 141, Civil 
P. C.) did not apply to execution proceed¬ 
ings. In that case a first application for 
execution of a decree had been on the 
decree.holder’s petition struck off the list 
of cases pending for hearing and a second 
application had been made within the 
period of limitation and that second appli¬ 
cation was held to be sustainable. 

In 38 Mad 199,^ a deoree.holder made 
an application for execution to recover 
mesne profits for three years only subse¬ 
quent to the plaint and not for the full 
period for which they were due. On a 
second application made for realizing the 
balance due, an objection was raised on 
behalf of the judgment-debtors that the 
subsequent application was barred under 
0. 2, R. 2, Civil P. C., by virtue of S. 141, 
Civil P. C. Following the Privy Council 
judgment alluded to above, a Division 
Bench of the Madras High Court held that 
the second application was not barred 
inasmuch as there was nothing in the 
Code of Civil Procedure to prevent a decree- 
holder from presenting successive applica¬ 
tions for realizing different portions of 
his decree. 

In 53 Cal 582,^ an appellate decree of the 
High Court made the judgment-debtors 
liable for payment of costs of the trial Court 
as well as those of the High Court. In an 


application for execution of that decree, the 
decree-holder sought to execute the decree 
for costs of the High Court only and 
obtained a partial satisfaction. In a subse¬ 
quent application for execution, the decree- 
holder applied for execution of the balance 
of the costs allowed in the High Court as 
also of the costs of the lower Court. It 
was held that the last application for 
execution was competent. 

On behalf of the judgment-debtors, 
reliance is placed on 10 Cal 538® and AIR 
1929 Cal 670,^ but in my view those deci- 
sioni are of no avail to the judgment- 
debtors as they proceed on different 
circumstances. 


in lu uai Dob, a judgment-debtor pend¬ 
ing the execution proceedings was granted 
permission to examine the state of the 
accounts but failed to do so. He then 
made a fresh application to the Court for 
the same purpose after the execution pro. 
ceedings had been struck off and the 
decree declared to be satisfied. It was 
held that the question must bo determined 
with reference to the provisions of S. 647, 
Civil P. C., and the only course open to 
the judgment-debtor would have been to 
apply for a review of the order which 
declared the decree to be satisfied and 
struck off the execution proceedings. Ifc 
was further observed that the words "the 
following questions shall be determined 
by orderof the Court executing thedecree” 
of S. 244, Civil P. C., did not include the 
Court which had executed the decree and 
had therefore become functus ofl5oio. Ifc 
may be remarked that in fche Privy Coun¬ 
cil judgmenfc referred to above, it has been 
expressly laid down that S. 647, Civil 
P. C., is not applicable to execution pro¬ 
ceedings and that that case was decided 
11 years after 10 Cal 538.® 

h u decree- 

holder had made a mistake in calculating 

the amount due feo him under the decree 

and in stating in a petition put in by him 

that the decree had been satisfied on a 

certain date on payment of a certain sum 

of money by tbe judgment-debtors on 

that date. He subsequently realized hia 

mistake and took out execution proceed- 

ings ID respect of the am ount still due to 

5. Fakamddin Mahomed Aha^ v. Official 

Trustee of Bengal, (1884) 10 Cal 538. 

6. Dwijendra Krishna Dutfc v. Kedar 

739 ^ 670=124 I C 79 = 33 0 W N 
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him. The judgcnoDt-debtors oonteoded that 
the Court had become functus officio and 
that their case was covered by 10 Cal 
538,^ a Division Bench of the Calcutta 
High Court upheld the contention remark¬ 
ing as follows : 

It has not been pointed out that taking the 
decree holder’s figure as given in the petition for 
execution the calculation would be wrong. How¬ 
ever that may be, the sole ground upon which 
the deoree-holder sought for reopening the pro¬ 
ceedings was that there was a mistake which 
must have been due to hia own negligence or to 
the negligencQ of his own agents. This cannot be 
a ground for re-opening the proceedings. It would 
be against all fundamondal rules of relief on the 
ground of mistake to say that mistake due to the 
negligence of one of the parties is sufficient to 
relievo him of his own agreement. 

As indicated above, the facts of the case 
before us are quite different from those 
dealt with in the two judgments reviewed 
above. Here, in spite of the use of the 
word satisfied' by the executing Court, it 
could never be said that the execution 
proceedings had terminated for good or 
that the decree had been fully satisfied. 
In their application dated 19th December 
1932, the decree-holders had unequivocally 
stated that they claimed not only the 
decretal amount but interest too on the 
said amount as well as costs. Some sort 
of reservation, although not to that extent, 
was even made by the counsel for the 
decree-holders on 19th June 1933 and it 
cannot therefore be said that by payment 
of the money deposited in the Imperial 
Bank to the decree-holders the decree had 
been completely discharged. 

I would therefore hold that the execut¬ 
ing Court had not become functus officio 
and that a fresh application for realization 
of the balance due to the decree.holders 
was maintainable. 

The only question that remains to be 
decided therefore is whether on account 
of the deposit having been made by the 
judgment-debtors on the dates mentioned 
above, the decree-holders were not entitled 
to realize interest at the rate decreed. The 
judgment.debtors rely on a remark made 
in A I R 1935 Mad 342^ to the effect that 
interest was not chargeable as the plaintiff 
could have withdrawn the money by 
giving security. On the other hand, the 
decree-holders refer to A I R 1927 Cal 72,® 
where it is laid down that as no uncondi- 

7. Satyanandan v. P. Mangayya, AIR 1935 
Mad 342 = 159 I C 843. 

8. K. M. Bose & Co. v. Allen Brothers, AIR 
1927 Cal 72=97 I 0 479. 
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tlonal deposit had been made and the 
deoree-bolder was under the necessity, if 
he desired to withdraw the amount of 
furnishing security, interest did not cease 
to run. 

The Madras case dealt with 0. 24, R. 2, 
Civil P. Cm which provides for payment 
into Court by a defendant of the money 
sued for during the pendency of the suit, 
while the Calcutta case deals directly with 
a matter arising out of execution proceed¬ 
ings and further says that 0. 24 does not 
apply to proceedings in execution. The 
current of authority therefore is in favour 
of the appellants. The result may work 
hardship on the judgment-debtors but for 
this they are themselves to blame. They 
tried to put all sorts of obstruction in the 
way of the decree.holders realizing the 
amount and the decree-holders were 
consequently deprived of the use of this 
money. The rate of interest allowed by 
the executing Court is not heavy and in 
these circumstances I do not consider that 
any interference with its order was called 
for. I would therefore decide this point 
too in favour of the decree-holders. The 
result is that I would allow this appeal, 
set aside the order of the learned Judge of 
this Court and restore the order of the 
executing Court. The decree.holders would 
get their costs from the judgment-debtors 
throughout. 

Coldstream, J.—I agree. 

v.b.b./r.k. Appeal allowed. 
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Jai Lal, J. 

Davindar Singh — Dacree-holder — 
Appellant. 

V. 

Court of Wards of the Estate of 
Lachkmi Devi — Judgment-debtor 
— Respondent. 

Exn. First Appeal No. 291 of 1936, De¬ 
cided on 17th December 1936, from order 
of Senior Sub-Judge, Lyallpur, D/. 29bh 
June 1936. 

Punjab Court of Wards Act (2 of 1903), 
Ss. 26 and 31 (2) ~ Certificate regarding pre- 
ference of claim — Certificate signed by de¬ 
cree holder is sufficient'^Even intimation by 
Deputy Commissioner is sufficient certificate. 

Section 31 (2), Fanjab Court of Wards Act, 
provides for the produotion of a certificate that 
the claim has been preferred as required by S. 36; 
it does not say that the certificate should be 
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from any particular official or that it should not 
be by the decree-holder himself. The section is 
wide enough to cover the case of a certificate 
signed by the decree-holder and produced in 
Court to the effect that the claim has been sub¬ 
mitted to the Deputy Commissioner as required by 
S. 26 of the Act. However, sub-s. (2) read alone 
does not lay down that a certificate should be 
from the Court of Wards. The law does not pro¬ 
vide for any form of a certificate and the mere 
intimation by the Deputy Commissioner given to 
the Court in which the execution proceedings 
are pending is a sufficient compliance with the 
provisions of S. 31, sub-s. (2), if a certificate from 
the Deputy Commissioner is contemplated by 
that sub-section. [P 737 C 2 ; P 738 C 1] 

Mehr Ghand MaJiajan —for Appellant. 

Achhru Bam — for Respondent. 

Judgment. — The appellant Sardar 
Davindar Singh has a decree against Sar. 
darni Laohhmi Devi of Vahali. He applied 
for execution of that decree but in the 
meantime superintendence of the estate of 
the Sardarni was taken over by the 
Court of Wards under the provisions of 
the Punjab Court of Wards Act (1903). 
The execution proceedings were conse¬ 
quently stayed. Subsequently however, 
on 2nd September 1935 the decree-holder 
made an application to the execution 
Court praying that the execution pro- 
ceedings be continued because he had 
notified his claim as required by S. 26, 
Punjab Court of Wards Act, to the Deputy 
Commissioner. A certificate to this effect 
was filed along with this application. An 
objection to the resumption of the execu¬ 
tion proceedings was raised on behalf of 
the Court of Wards on the ground that 
the proceedings could not bo continued in 
the absence of a certificate from the 
Deputy Commissioner that the claim had 
been notified in accordance with S. 26, 
Punjab Court of Wards Act. 

Section 26 provides that after a notifi¬ 
cation relating to the assumption of the 
estate of a person by the Court of Wards 
has been published, the Deputy Commis¬ 
sioner shall publish a notice calling upon 
all persons having claimed against the 
ward or against the property under the 
superintendence of the Court of Wards to 
notify the same in writing to such Deputy 
Commissioner within six months from the 
date of the publication of the notice. 
Subsequent to the presentation of the 
claims, under S. 28, the Deputy Commis¬ 
sioner is empowered to admit or to dis¬ 
allow them. S. 31 must be quoted in ex- 
tenso : It reads ; 
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(1) Nothing contained in this Chapter shall be 
deemed to empower the Deputy Commissioner to 
disallow any claim, notified under S. 26, which 
is based upon a decree passed by any competent 
Court, and any such decree may be proved by the 
production of a certified copy of the same accom¬ 
panied by a certificate from the proper Court 
that such decree remains unsatisfied. 

(2) On the publication of a notice under S. 26, 
all suits and all proceedings in execution of any 
decree against a ward or as affecting any property 
under the superintendence of the Court of Wards 
then pending in any Civil Court shall be stayed 
until the plaintiff or the decree-holder files a 
certificate that the claim has been notified in 
accordance with 8. 26. 

If: is not necessary to quote sub-s. (3) 
because if; relates to a fresh application 
for execution and has no bearing on the 
question involved in this case. The learned 
Senior Subordinate Judge has allowed the 
objection of the Court of Wards that the 
execution proceedings cannot proceed be. 
cause the provisions of S. 31, Cl. (2) have 
not been complied with in this case. Be¬ 
fore him, in addition to the certificate filed 
by the decree-holder himself along with 
his application of 2Dd September 1935, 
reliance was placed on two documents : 
One is a postcard addressed to the decree- 
holder purporting to be issued by the 
Court of Wards admitting his claim ; the 
amount admitted is specified in the post¬ 
card : the other is a letter addressed by 
the Deputy Commissioner to the Senior 
Subordinate Judge. In that letter he has 
notified to the Senior Subordinate Judge 
that he has admitted the claim of appel¬ 
lant for the figure mentioned by him. 
There is no dispute about the figure but 
the learned Judge below is of opinion that 
a formal certificate from the Deputy Com¬ 
missioner should have been produced and 
filed with the application to continue the 
execution proceedings. 

In my opinion, the view of the learned 
Senior Subordinate Judge cannot be sus. 
taiued. It is true that in practically all 
the cases which have been cited, it has 
been assumed that a certificate under 
S. 31 (2) must be from the Deputy Com. 
missioner but the point has never been 
judicially adjudicated upon. The section 
itself merely provides for the production 
of a certificate that the claim has been 
preferred as required by S. 26 ; it does not 
say that the certificate should be from any 
particular official or that it should not be 
by the decree.holder himself. In my opi. 
nion, the section is wide enough to cover 
the case of a certificate signed by the de- 
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cree.holder and produced in Court to the 
eS'ect that the claim has been submitted 
to the Deputy Commissioner as required 
by S. 26, Punjab Court of Wards Act. 

The learned counsel for the appellant 
has advanced another argument in support 
of his contention that a certificate of the 
Court of Wards or of the Deputy Commis¬ 
sioner is not legally necessary. That argu¬ 
ment is based on a reading of S. 31, sub- 
8. (1) which provides that in the case of a 
decree the Deputy Commissioner must re¬ 
cognize a claim of the decree-holder if it 
is supported by a certified copy of the 
decree and certificate from the proper 
Court that such decree remains unsatisfied. 
The contention of the learned counsel is 
that if the intention of the Legislature had 
been that the certificate should be from 
the Deputy Commissioner or from any 
specified official, provision would have 
been made in sub.s. (2) in the same manner 
as it has been made in S. 31, sub.s. (l), 
that a certificate that the decree has not 
been satisfied should be from the proper 
Court. There appears to be force in this 
contention also. But I am unable to hold 
that sub.s. (2) read alone lays down that 
a certificate should be from the Court of 
Wards. 

In the present case the Deputy Com¬ 
missioner has written to the Subordinate 
Judge that the claim has been preferred 
to him and it has been recognized by him. 
The law does not provide for any form of 
a certificate and the mere intimation by 
the Deputy Commissioner given to the 
Court in which the execution proceedings 
are pending, is a sufficient compliance with 
the provisions of S. 31, sub.s. (2), if a 
certificate from the Deputy Commissioner 
is contemplated by that sub-section. On 
both these points therefore I am of opinion 
that the view of the learned Subordinate 
Judge is incorrect. I hold that a certifi. 
cate filed by the decree-holder himself is 
sufficient compliance with the provisions 
of S. 31, sub-s. (2), and in this case there 
is a certificate by the Deputy Commis¬ 
sioner that the claim has been preferred 
to him as required by S. 26, Punjab Court 
of Wards Act. No other point was raised 
before me. I accept this appeal with costs 
and set aside the order of the Subordinate 
Judge and send the case back to him with 
the direction to proceed with the execution 
of the decree in accordance with law. The 
parties have been directed to appear 


Das (Coldstream, J.) 193*^- 

before the Senior Subordinate Judge on 
11th January 1937. 

b.d./r.K. Case remanded . 
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Coldstream, J. 

Gopal Das — Judgment-debtor — 

Appellant- 

V. 

Devi Das, Decree.holder and another _ 

Bespondents. 

Exn, Second Appeal No. 127 of 1937 
Decided on 10th June 1937, from order of 
Diet. Judge, Sargodha, D/. 11th November 
1936. 

Civil P. C. (1908), S. 51 (d) ; O. 40. R. l _ 

S, 51 should be read with O. 40, R. 1—Occu¬ 
pancy bolding subject to prohibition of 
attachment and sale in execution contained 
. in S, 18, Colonization of Government Landa 
(Punjab) Act — Order appointing receiver of 
such property for seven years under S, 51 (dy 
is proper. 

Section 61, Civil P. C., is to be read with R. 1 
of 0, 40.and an order appointing a receiver is to be 
regarded as made under the latter rule and cai^ 
be passed only if the order appears to the Court 
to be just and convenient. While a decree-holder 
may not as of right and as a matter of course 
apply for execution by the appointment of a re¬ 
ceiver, the law allows the appointment, by way 
of equitable or indirect execution, of a receiver 
to take charge of property immune from attach¬ 
ment and sale under the provisions of the Code 
of Civil Procedure. [P 739 0 2) 

Where therefore a decree-holder in execution of 
money decree applied under S. 51 (d), Civil P. C.,. 
for a receiver to be appointed to recover the in¬ 
come of an occupancy holding, to which the pro^ 
visions of 8. 18, Colonization of Government 
Lands (Punjab) Aot prohibiting the attachment 
and sale in execution were applicable ; 

Held : that the order appointing a receiver for 
seven years, the period for which the property in 
suit could be leased, was just : AIR 1929 Pat 
700, Disfing. A I R 1937 Lah 433 and AIR 
1932 Cal 189, Rel. on, [P 739 0 2] 

Achhru Bam — for Appellant. 

Shamair Chand — for Bespondents. 

Judgment—Devi Das, the respondent 
to this appeal, having obtained a money 
decree against the appellant Gopal Das, 
applied to the executing Court for a re¬ 
ceiver to be appointed under S. 51 (d), 
Civil P. C., to recover the income of an 
occupancy holding in Chak 72 S. B. in 
Shahpur district to which the provisions 
of S. 18, Colonization of Government Lands 
(Punjab) Act of 1912 were applicable. 
That section runs : 

None of the rights or interests vested in a tenant 
from Government of land to which this Act 
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applies shall be attached or sold in execution of a 
decree or order of any Ooutt or in any insolvency 
proceedioga. 

The executing Court being of the opinion 
that the appointment of a receiver was in 
no way different from the attachment of 
the judgment-debtor’s land, dismissed the 
application. The decree-holder appealed 
and the District Judge holding that the 
decision of the lower Court was erroneous 
in view of the distinction made in S. 51, 
Civil P. C., between attachment and the 
appointment of a receiver and the fact 
that under S. 19, Colonization of Govern¬ 
ment Lands (Punjab) Act, the judgment- 
debtor was competent to transfer his land 
by lease for a period of seven years, ac¬ 
cepted the appeal and appointed a receiver 
to act until the decreed amount was paid 
off, or until a period of seven years had 
elapsed. Against this order Gopal Das 
has appealed and it is contended on his 
behalf that the executing Court’s view 
was correct, reliance being placed on the 
judgment in A I R 1929 Pat 700.^ 

For the respondent it is urged that the 
prohibition in S. 18, Colonization of 
Government Lands Act, cannot be extended 
to cover the appointment of a receiver, a 
procedure authorized in Cl. (d) of S, 51, 
Civil P. C., in distinct addition to the 
procedure by attachment and sale autho¬ 
rized in Cl. (b), and that if the inten- 
tion of the Legislature in enacting S. 18, 
Colonization of Lands Act, had been to 
forbid execution of decrees by appoint¬ 
ing a receiver, this would have been 
expressly stated in the section. A number 
of rulings have been cited in support of 
this argument. It is not necessary to 
refer to them all here, for the most impor¬ 
tant of them had been referred to and 
relied upon in the recent Division Bench 
judgment of this Court in L. P. A. No. 103 
of 1936^ which appears to me to be con- 
elusive in favour of the respondent. 

The Patna case on which the executing 
Court relies was not on all fours with the 
present one, the essential difference being 
that in that case the judgment-debtor was 
prohibited by S. 27 of Regulation 3 of 
1872 from effecting even a temporary 
alienation of his land and had no power 
to alienate by lease or any other contract. 

1. Surendra Prosad Singh v. Tekait Singh, AIR 

1929 Pat 700=118 I G 721=9 Pat 368=10 

P L T 846 (P B). 

2. Tika Sant Singh v. Sain Das Chawla, Be- 

ported m A I R 1937 Lab 433. 


It was held that the judgment-debtor 
could not under law be dispossessed by 
an involuntary alienation, having no 
power to alienate voluntarily. In the 
course of his judgment Das, J. with whom 
the other Judge concurred, remarked that 
if they had been satisfied that S. 27, 
Regn. 3 of 1872, did not prohibit a tem¬ 
porary alienation they would have been 
prepared to accede to the argument that 
a receiver might legally be appointed. 
The decision in that case does not help 
the appellant. 

In L. P. A. No. 103 of 1936,^ to which 
case I have referred above, Addison and 
Din Mohammad, JJ, accepting the princi¬ 
ples laid in 59 Cal 205®. held that while 
a decree-holder may not as of right and 
as a matter of course apply for execution 
by the appointment of a receiver, the law 
allowed the appointment by way of equi- 
table or indirect execution of a receiver to 
take charge of property immune from 
attachment and sale under the provisions 
of the Code of Civil Procedure. It is 
true that in that case the property con¬ 
cerned was not protected from attachment 
and sale by a provision such as 8. 18, 
Colonization of Government Lands Act, 
but I see no justification for not regard¬ 
ing the decision as applicable to a case 


wuere immunity from attachment is given 
by a special and local law. It was pointed 
out in that judgment that S. 51, Proce. 
dure Code, is to be read with R. 1 of 0. 40, 
that an order appointing a receiver is to 
be regarded as made under the latter Rule 
and can be passed only if the order 
appears to the Court to be just and con¬ 
venient. Appellant’s counsel has not at¬ 
tacked the order against which his client 
appeals on any other ground than that it 
is illegal in view of the provisions of 8. 18, 
Colonization of Government Lands Act, 
but it is clear that the order is just, 
because attachment being impossible the 
only other mode of execution would be by 
arrest and imprisonment. The judgment, 
debtor had power to lease the property 
concerned for a period not exceeding seven 
years and the period for which the receiver 
is appointed is limited to this period. 

I note that the order of the learned Dis¬ 
trict Judge defines the duties of the 
receiver appointed. He is to collect the 
rents of the land and profi ts and to pay 

3. Hemendra Nath v. Prokash Chandra AIR 
cfw N^1066 ^ ^ 98=59 Cal 206 = 36 
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for the proper expenses of the agriculture 
(if auy) and other dues. He will of 
course act under such orders as the Dis¬ 
trict Judge may from time to time pass 
to enable him to carry out his duties. 
For the reasons given, the appeal fails 
and is dismissed with costs. 

v.b.b./r.k. Appeal dismissed. 
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Coldstream and Din Mohammad, JJ. 

Sidhu Ram and others —Decree-holders 
—/Appellants. 

V. 

Mohammad and others — Judg¬ 
ment.debtors—Respondents. 

Letters Patent Appeal No. 52 of 1937, 
Decided on 29th June 1937, from judgment 
of Skemp, J., reported in ^4 / i? 1937 Lah 
606. 

(a) Punjab Debtors' Protection Act (2 of 
1936), S. 5 —Exemption in S. 5 is not mere 
matter of procedure—S. 5 has no retrospec¬ 
tive effect ‘.AIR 1937 Lah 506, Reversed. 

Tbo oxomptioD contained in 8. 5, in so far as it 
creates a now right in favour of tho judgment* 
debtor so as to protect a part of his land from his 
decree-holder or attaches a disability to a decree* 
holder in so far as to debar him from proceeding 
against a part of his judgment-debtor’s land, deals 
with something more than a mere procedure. 
The section brings into existence a right which 
the judgment-debtor can claim and as such the 
new provision of law creating that right cannot 
have a retrospective effect unless an express pro* 
vision had been made therefor ‘.AIR 1937 Lah 
506, Reversed; Case law referred. [P 741 0 1] 

(b) Punjab Debtors’ Protection Act (2 of 
1936), Ss. 4 and 3—Applicability—In execu* 
tion of decree Court sanctioning temporary 
alienation of judgment-debtors’ land in 1933 
— Appeal from this order not heard till June 
1936—Debtors’ Protection Act coming into 
force in meantime—Order of execution made 
before passing of Act held not wrong : A I R 
2937 Lah 506, Reversed. 

In general when the law is altered during the 
pendency of an action, the rights of the parties 
are decided according to the law as it existed 
when the action was begun, unless the new statute 
shows a clear intention to vary such rights. An 
appeal may for certain purposes be a continuation 
of the original proceeding; but an Appellate Court 
is not justified in setting aside the judgment of a 
trial Court which when delivered was not open 
to any objection on the ground on which the 
Appellate Court seeks to set it aside. [P 741 C 2; 

P 742 C 1] 

In execution of a certain decree a temporary 
alienation of the judgment-debtors’ lands was 
sanctioned by the executing Court in favour of 
the decree*holder in December 1936. An appeal 
was preferred against this order which was not 
heard till June 1936. In tho meantime the 
Punjab Debtors’ Protection Act came into force 
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and the Appellate Court relying upon Ss. 4 and 6 
of the Aot remanded the case for disposal accord¬ 
ing to provisions of the new Aot : 

Held ; that Bs. 4 and 6 of the Punjab Debtors' 
Protection Act did not provide mere matters of 
procedure and bad no retrospective effeot; and 
even if they related to mere matter of procedure 
the order made by the executing Court when no 
such law existed could not be held to be wrong 
on the subsequent enactment of the Aot : A IR 
1937 Lah 506, Reversed; A I R mo Lah 1004 
and AIR 1928 Mad 1194, Foll,\ Case law re¬ 
ferred. [p 742 Q 2 ] 

Hazara Singh — for Appellants. 

B. H. Ali — for Respondents. 

Din Mohammad, J.— In execution of 
a decree held by a Hindu joint family 
consisting of Chandar Bban and others 
against Nur Muhammad and others, a 
temporary alienation of the judgment- 
debtors' lands was sanctioned by the 
executing Court in favour of the decree- 
holders on the 20th December 1935. 
Against this order the judgment-dehtors 
preferred an appeal to the District Judge, 
which, however, could not be heard until 
the 29th June 1936. In the meantime 
the Punjab Debtors’ Protection Act, 1936 
came into force. By the terms of S. 4 of 
this Act, a Civil Court was enjoined to 
transfer the proceedings .... of attach¬ 
ment and alienation to the Collector when¬ 
ever it made an order that the land be 
attached and alienated temporarily in the 
execution of a decree. By S. 5, such por¬ 
tion of the judgment-debtor’a land was 
exempted from temporary alienation as 
in the opinion of the Collector was 
required to provide for the maintenance 
of the judgment-debtor and the members 
of his family who were dependent on him. 
The District Judge relying upon these two 
provisions of law set aside the order of 
the executing Court and remanded the 
case for disposal in accordance with those 
provisions. From that order the decree- 
holders preferred an appeal to this Court 
which came on forbearing before Skemp, J. 
Relying on a judgment of this Court 
reported in A I R 1937 Lah 52,^ the 
learned Judge maintained the order of the 
District Judge and dismissed the appeal. 
Hence this Letters Patent Appeal. 

After hearing counsel on both sides at 
length, 1 have come to the conclusion that 
this appeal must succeed. It is true that 
enactments relating to procedure have a 
retrospective effect, if not expressly stated 

1. Bishen Chand v, Bakhshish Singh, AIR 
1937 Lah 52=169 I 0 666=18 Lah 291. 
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otherwise ; but I am not convinced, in the 
first instance, that the exemption provided 
for in S. 5 of the Act is a mere matter of 
procedure and secondly I am satisfied 
that, even if it were so, the stage at which 
the new provision of law was applied by 
the District Judge was not the stage at 
which it could be applied. I am aware of 
the fact that in the judgment relied upon 
by Skemp, J., Bhide, J. has remarked that 
Ss. 4 and 5 relate to procedure only and 
that Skemp, J. has agreed with him, but 
with all respect, I am disposed to think that 
the exemption contained in S. 5 in so far 
as it creates a new right in favour of the 
judgment, debtor so as to protect a part of 
his land from his decree-holder or attaches 
a disability to a decree-holder in so far as 
to debar him from proceeding against a 
part of his judgment-debtor’s land, deals 
jwith something more than a mere proce¬ 
dure. In my view, it brings into existence 
a right which the judgment.debtor can 
claim henceforth and as such the new pro¬ 
vision of law creating that right cannot 
have a retrospective effect unless an 
express provision had been made therefor. 
There is abundant authority in support of 
the proposition that such enactments are 
not retrospective in their effect. Eefer- 
ence in this connexion may be made to 
58 All 63.2 ^ J J93Q s a I R 

1934 Lah 1013,^ 139 I 0 689^ and 65 
Cal 67,® 

In 58 All 632 a question arose whether 
a new proviso added to a section of the 
Agra Pre-emption Act governed pending 
cases, A majority of the Full Bench of the 
Allahabad High Court held that the pro¬ 
viso added to S. 19, Agra Pre-emption Act 
by the Amending Act of 1929, which came 
into force after the deed of gift in favour 
of the defendant vendee, did not prevent 
him from defeating the plaintiffs claim by 
virtue of having obtained that deed of gift 
prior to the passing of the decree. The 
learned Judges further remarked that it 
was a well established rule of construction 


2. Haider HuGain v. Puran Mai, AIR 1935 All 

706=167 I 0 167=58 All 63 = 1935 A L J 
895 (F B)» 

3. Sbeopujan Rai v, Bishnath Rai, AIR 1930 

All 706=128 I 0 390=62 All 886=1930 
A L J 842. 

4. Ata-ut-Rahman v. Income-tax Commissioner 

Lahore, AIR 1934 Lah 1013. ’ 

5. Gurmukhdas v. Hassomal, AIR 1932 Sind 
71=1391 C 689=26 SLR 204. 

6. Nepra v. Sajer Pramanik, AIR 1927 Cal 763 
=103 I C 662=66 Cal 67. 


that a retrospective operation was not to 
be given to a statute so as to impair an 
existing right or obligation otherwise than 
as regards the matter of procedure, unless 
that effect could not be avoided without 
doing violence to the language of the enact- 
ment. If the new Act touched a right in 
existence at the passing of the Act, then it 
should not be held to be applicable to a 
pending action concerning that right. 
Eeliance was placed on a quotation from 
Maxwell on the Interpretation of Statutes 
and on another from Craies on Statute 
Law. The first quotation runs as follows: 

In general, when the law is altered during the 
pendency of an action, the rights of the parties 
are decided according to the law as it existed 
when the action was begun, unless the new statute 
shows a cleat intention to vary such rights. 

The latter quotation is as follows: 

In the absence of anything in an Act to show 
that it is to have a retrospective operation, it can* 
not be so construed as to have the effect of alter¬ 
ing the law applicable to a claim in litigation at 
the time when the Act is passed. 

In A I B 1930 All 706,® a Division 
Bench of the Allahabad High Court 
observed that a new enactment or amend¬ 
ment of already existing enactment passed 
during the pendency of an action has not 
a retrospective effect unless either it 
expressly says so or it lays down a mere 
rule of procedure which it is the duty of 
Courts to follow. 

In A I R 1934 Lah 1013,* a Division 
Bench of this Court observed that provi¬ 
sions which touch a right in existence at 
the passing of the statute were not to be 
applied retrospectively in the absence of 
express enactment or necessary intend¬ 
ment. This quotation was taken from a 
judgment of their Lordships of the Privy 
Council as reported in A I R 1927 P C 
242.^ In 139 I C 589® and 55 Cal 67®, 
similar principles were enunciated. 

In my opinion the question that was 
involved in these execution proceedings 
was whether the decree-holder had or had 
not a right to proceed against the whole of 
the judgment-debtor’s land without mak¬ 
ing any reservation for his maintenance 
or, in other words, whether a judgment- 
debtor could claim as a matter of right 
an exemption for a part of his land 
for his maintenance, and as this matter 
had been decided by the executing Court 

7. Delhi Cloth and General Mills Co., Ltd. v. 

Income-tax Commissioner, Delhi, AIR 1927 

P 0 2^42=106 I C 156=54 I A 421=9 Lah 


742 Lahore 


Gdrdial Singh v. Mt. Tej Kaur 



in December 1935, any change of law 
effected subsequent to that order could not 
alter the conditions as they existed at the 
time the order was made. 

Even if it were possible to hold that 
this view of the matter is open to doubt 
and that the provisions contained in Ss. 4 
and 5, Debtors’ Protection Act, relate to a 
mere matter of procedure, I am further of 
opinion that it was not open to the District 
Judge to have reversed the order of the 
executing Court merely on the ground that 
since then a new enactment had been 
passed which effected a change in the 
existing law. As observed by their Lord- 
ships of the Privy Council in A I R 1927 
P C 242" : 

Provisions which, i| applied retrospectively, 
would deprive of their existing finality orders 
which, when the statute came into force, were 
final, are provisions which touch existing rights ■ 

and as such they cannot have a retrospec¬ 
tive effect unless it is clearly so provided. 
The only thing that is contended on behalf 
of the respondents is that as the matter 
was still pending in the Appellate Court, 
it had not been pnally decided and that 
therefore it could be treated as a pending 
proceeding liable to be affected by any 
change made in the law. In my view, 
there is no force in this contention. An 
appeal may for certain purposes be a con¬ 
tinuation of the original proceeding; but it 
cannot be reasonably urged that an Appel¬ 
late Court will be justified in setting aside 
the judgment of a trial Court which, when 
delivered, was not open to any objection on 
the ground on which the Appellate Court 
seeks to sot it aside. In A I E 1930 Lab 
i004,« it was remarked by a Division 
Bench of this Court : 

Ad alteration in procedure may have retroepcc- 
tivG oSect and while proof is a part of procedure, 
the stage of proof has been passed in the present 
caeo aud it does not exist except under particular 
and special circumstances during appeal. In 
short a change in procedure cannot retrospectively 
afloct a decided matter. 

A similar question came before a Divi¬ 
sion Bench of the Madras High Court in a 
case reported in A I E 1928 Mad 1194® 
and the learned Judges had arrived at the 
same conclusion as has been arrived at by 
a Bench of this Court in the case referred 
to above. The following quotation is to 
the point ; 

8. R. H. Skinner v. V. Skinner, AIR 1930 Lah 

1004=129 I 0 6=12 Lah 172=32 P L R 110. 

9. Satrucherla Sivaskandharaju v. Maharaja of 

Jeypore, AIR 1928 Mad 1194=114 I 0 823. 


The argument that because this appeal may be 
regarded for certain purposes as a continuation of 
the lower Court's proceedings and that we must 
therefore apply to it the amended procedure now 
in force, does not seem to us tenable. It would 
involve this result that on every alteration of 
processual law, all proceedings taken under the 
previous law within a period allowing of an 
appeal when the new law came into force, would 
be contrary to law. The mere statement of this 
result is suflScient to demonstrate that the argu¬ 
ment cannot bo sustained. 

I am in respectful agreement with the 
remarks quoted above, and would hold that 
even if the exemption claimed in these 
proceedings were a mere matter of pro- 
cedure, the order made by the executing 
Court at a time when no such exemption 
existed could not bo held to be wrong on 
the subsequent enactment of that exemp. 
tion. I would therefore allow this appeal, 
set aside the order of the learned Judge of 
this Court as well as that of the District 
Judge and restore the order of the execu- 
ting Court. In view of the fact however 
that none of the authorities mentioned 
above was cited by counsel for the appel¬ 
lants and that he failed to present his 
case in a proper manner, I would not allow 
the appellants any costs against the 
respondents, 

Coldstream, J~I agree. 

S.C./r.k. Appeal allowed. 

A. I. R. 1937 Lahore 742 

Tek Chand and Abdul Rashid, JJ. 

Thakar Gurdial Singh — Appellant, 

V. 

Mt. Tej Kaur and others — 

Respondents, 

Second Appeal No. 1611 of 1936, Deoid. 
ed on 11th June 1937, from decree of Dist. 
Judge, Gurdaspur, D/- 2l9t August 1936. 

(a) Custom (Punjab)—Customary law silent 
on particular matter, personal law may be 
invoked—If personal law too is silent, matter 
may be decided according to justice, equity 
and good conscience. 

Among parties ostensibly governed by cus¬ 
tomary law, if on a particular matter no definite 
rule of custom is proved to exist, the parties are 
entitled to fall baok on their 'perBonal' law. If 
the 'personal' law also does not contain any 
definite rule applicable to the oase, it must be 
decided according to justice ‘equity, and goodoon- 
Boience’ : 110 P R 1906 (FB), Rel, on, 

[P 743 0 2 : P 744 0 1] 

(b) Custom (Punjab) — Maintenance — K 
dying leaving three sons, A by predeceased 
wife and B and C by his wife T who survived 
him along with sons—Property of K parti¬ 
tioned between sons without consulting T or 
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making any provision for her maintenance— 
A receiving one-half and B and C one-fourth 
«ach as parties governed by rule of Chunda^ 
wand—Held T had charge for maintenance 
on every part of her husband’s estate includ* 
ing step son share and maintenance must 
be realized in the proportion in which sons 
had divided property among themselves. 

K died leaving behind him three sons B and 
C—A by his first wife, who predeceased him and 
B and C by his second wife T, who survived him 
along with the sons. The property of the deceased 
was partitioned and as the parties were governed 
by the Chundawand rule, A received one-half as 
his share and B and C together received the other 
half, eaoh thus receiving one-fourth. The parti¬ 
tion made no provision for the maintenance of 
T nor was she consulted. The latter instituted a 
suit claiming her maintenance from the three 
sons. A resisted the suit claiming that he was 
the step son of T and so was not liable for her 
maintenance and she must look to the share 
allotted to her sons for it : 

Held : that the partition, which was the act of 
the sons to which she was not a party, did not 
destroy the charge, which she had on the whole 
and every part of her husband’s estate. Hence 
the charge attached to portion allotted to eaoh son 
and must be realized in the proportion in which 
the sons had divided the property among them¬ 
selves : 16 Cal 758 {P C), Expl, and Disting. ; 
AIR 19U Lah i86. Dissent. \ A I R 1925 Lah 
668 and 35 Mad 147, Ref. [P 744 C 2] 

Mehr Ghand Mahajan and Yashpal 
Gandhi — for Appellant. 

J. N. Aggarical, Vishnu Datta and 
Balkishan Mehra — for Respondents. 

Tek Chand, J.— The parties to this 
litigation are Rajputs of Mauza Shahpur 
Jajan, Batala Tahsil, District Gurdaspur, 
and are related to each other as follows : 

Mt, Mohan=KARAM CHAND=Mt. Tej Kaur 

DevUW.l) (W.2) 

I ' I i 

Gurdial Singh Haibhajan Shiv Dayal 

(deft, 1.) Singh (deft, 2.) Singh (deft. 3 ) 

Mt. Mohan Devi died many years ago 
in the lifetime of Karam Chand, leaving 
a son Gurdial Singh defendant 1. He then 
married Mt. Tej Kaur from whom he had 
two sons, Harbhajan Singh and Shiv Dayal 
Singh, defendants 2 and 3. Karam Chand 
himself died on 2l8t November 1931, 
leaving over 650 ghumaons of land. On 
his death the land was mutated in the 
names of his three sons jointly. Some 
years later it was divided by them accord¬ 
ing to the Chundawand rule; Gurdial Singh 
getting one.halE and Harbhajan Singh and 
Shiv Dayal Singh one-fourth eaoh. At 
the time of partition between the sons, no 


provision was made for the maintenance 
of Mt. Tej Kaur. Accordingly, she in¬ 
stituted the suit, which has given rise to 
this appeal, for recovery of Bs. 20 per 
mensem as maintenance from the three 
defendants. 

The suit was resisted by Gurdial Singh 
defendant 1 , who pleaded that he, being 
the sfcep.son of the plaintiff, was not liable 
for her maintenance, and that the pro¬ 
perty having been divided according to the 
Chundawand rule, she must look to the 
share allotted to her sons for mainte¬ 
nance. The trial Judge repelled this plea, 
and held that all the defendants were 
liable for the maintenance of the plaintiff 
in the proportion in which they had suc¬ 
ceeded to the property of their father. He 
found that having regard to the extent of 
the property and the station in life of the 
parties, the proper amount of mainte¬ 
nance for the plaintiff was Rs. 20 per 
mensem. He accordingly passed a decree 
to the above effect, directing the defendants 
to pay this amount out of the estate of 
their father, defendant 1 to pay Rs. 10 
and defendants 2 and 3 Rs. 10 per mensem. 
He further ordered that this sum of Rs. 20 
per mensem shall be a charge upon the 
estate and the defendants shall not alia, 
nate or encumber so much of the estate as 
is sufficient to provide for the above 
maintenance to the plaintiff. Defendant 1 
appealed to the District Judge, but was 
unsuccessful. He has preferred a second 
appeal in this Court. 

As stated already, the parties are Raj¬ 
puts of Batala Tahsil of Gurdaspur Dis. 
trict, and it is common ground between 
them that in matters of inheritance they 
are governed by custom and not by Hindu 
law. This is clear from the fact that 
succession to Karam Chand’s estate has 
been according to the Chundawand rule, 
which is not recognized by the Mitakshara 
School of Hindu law. In the Riwajiams 
prepared in the last two settlements it is 
stated that the rule of Chundawand pre¬ 
vails among the Rajputs of Batala Tahsil. 
The question of maintenance of Mt. Tej 
Kaur must therefore be primarily deter¬ 
mined by custom, if one is found to exist. 
There is however no entry in the Riwaj¬ 
iams dealing with this matter. Nor have 
the parties been able to prove by other 
evidence the existence of any custom 
bearing on the point. It is settled law 
that among parties ostensibly governed by 
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'Customary law, if on a particular matter 
DO definite rule of custom is proved to 
exist, the parties are entitled to fall back 
on their ‘personal’ law: 110 P R 1906.^ 
If the ‘pereonal’ law also does not contain 
any definite rule applicable to the case, it 
must be decided according to equity, jus¬ 
tice and good conscience” : S. 6, Punjab 
Laws Act. It is conceded by both coun¬ 
sel that the Mitakshara (which governs 
Hindus residing in the Punjab) does not 
contain any express provision governing a 
case of this kind. Under that system of 
law, on the death of a male proprietor, his 
property devolves on his sons in equal 
shares, whether born of one or several 
wives, and they are entitled to hold it 
jointly until they decide to partition. 
During this period, the widow or widows 
of the last male owner are entitled to be 
maintained out of the estate. If however 
the sons wish to divide the property 
among themselves, they are entitled to do 
so without consulting the widows of the 
father, but in that event, each of the 
widows gets a share equal to that of a son. 
This share she holds till her death. She is 
thus independently well provided for, and 
naturally the Mitakshara contains no pro¬ 
vision covering a case like the one before 
us. The ‘personal’ law therefore is of no 
assistance in the matter. Consequently, 
the question must be decided in accordance 
with equity, justice and good conscience. 

It is common ground between the par¬ 
ties that under custom the widow of a 
male proprietor is entitled to suitable 
maintenance out of his estate in the hands 
of his sons, whether they be the issue of 
the surviving widow or widows or of a 
pre-deceased wife. It is also conceded, as 
pointed out in Para. 17 of Rattigan’s 
Digest, that such maintenance is a charge 
against the whole and every part of the 
husband's estate and, subject to certain 
provisos (which are not relevant for our 
purposes) it is enforceable against the 
heir or heirs in possession, or those claim¬ 
ing under them. Mt. Tej Kaur accordingly 
had a right to be maintained by her own 
sons as well as by her step-son out of the 
estate which they had inherited from 
Karam Chand, so long as the estate was 
joint. These sons have now chosen to 
divide the estate among themselves 
without reference to her, nor have they 

1. DayaBamv.Sahel Siogh, (1906),HOPE 1906 

=31 P L R 1907=69 P W R 1907 (F B). 


made any suitable arrangement for her 
maintenance. Obviously, the partition' 
which is the act of the sons and to which 
she is not a party, cannot destroy the 
charge for her maintenance which, as 
already stated, she had on the whole and 
every part of her husband’s estate. It 
follows therefore that on such partition, 
the charge attaches to the portion which 
has been allotted to each son, and must 
be realized in the proportion in which 
they have divided the property among 
themselves. It is conceded that this is the 
just and equitable view, and that if there 
is no rule of custom or Hindu law to the 
contrary, all the defendants must be held 
liable for the plaintiff’s maintenance. 

The learned counsel for the appellant 
however relies on 47 P R 1914,^ a case 
decided by a Division Bench of the Chief 
Court of the Punjab, among parties 
governed by the Hindu law of Mitakshara 
School. In that case it was held that 
after partition between two sons, the 
plaintiff being the real mother of one only, 
she could not claim maintenance from 
her step-son, although, as long as the 
estate remained joint, her mainten¬ 
ance would have been a charge upon 
the whole estate. The learned Judgee 
in that case followed a decision of 
their Lordships of the Privy Councili 
in 16 Cal 758^ the parties to which were 
Bengalies Hindus, governed by the Daya- 
bhaga School of Hindu law. A perusal of 
their Lordships’ judgment leaves no doubt 
that the decision proceeded on certain 
texts of the Dayabhaga which are quoted 
therein : see pages 764.65. One of the texte 
lays down that on partition between sons 
of one man by different wives, partition is 
made by allotment of shares to the 
mothers”, and while each mother lives, 
"her sons have no power to make parti¬ 
tion among themselves without her con¬ 
sent”. Another text of Jimutavahana is 
cited as laying down that when partition 
takes place among sons of different mothers 
with the consent of these mothers, 

each mother receives from sons born of her an 
equal share with them, sod she cannot receive a 
share from the children of another wife; therefore 
she can only receive a share from her own sona 
(Colebrooke's Digest, Vol. II, Book V, Ch. II. 
V, 89). 

2. Bishen Das v. Mt. Mansa Devi, AIR 1914 

Lah 486=23 I 0 636=47 P R 1914=60 

P L R 1914, 

3. Hemangini Dasi v. Kedar Nath Kundu, (1689> 

16 Cal 788=16 I A 115=6 Sat 374 (P 0). 
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On these texts of the Dayabhaga, their 
Lordships ruled that under that system of 
law where partition takes place among 
SODS of different mothers, each widow is 
entitled to maintenance only out of the 
share or shares allotted to the son or sons 
of whom she is the mother. Admittedly 
the Mitakahara contains no such texts and 
it is clear that on every one of the points 
dealt with in the Privy Council judgment 
the position under that system of law is 
fundamentally different from the Daya¬ 
bhaga, Under the Mitakshara, partition 
among sons of different wives is not made 
by allotment of shares to the mothers, 
but each son takes his share indepen. 
dently for himself. Nor is the consent of 
the mother necessary for a partition among 
her sons inter se. The mode of allot¬ 
ment is also materially different under the 
two systems. As already stated, in a 
Mitakshara family, on partition among 
sons of different mothers, each son and 
surviving mother takes an equal share. 
This is not so under the Dayabhaga. The 
difference may be illustrated by the follow¬ 
ing instance. A dies leaving a widow B, 
three sons by her, named i), E and F, 
and a son C from a pre-deceased wife. 
Under the Mitakshara the sons can divide 
the father’s property inter se without the 
consent of but on partition the share 
allotted to each son (C, D, E and F) will 
be 1/5, and the widow (B) will take the 
remaining 1/5. Under the Dayabhaga 
however the property will first be divided 
into as many shares as there are sons, 
i.e, four shares in the illustration; one of 
these shares (i.e. 1/4J will be allotted to C 
and the remaining 3/4 to D, E and F 
jointly. After this partition, the widow B 
will be maintained by her sons alone. If 
subsequently D, E and F wish to divide 
the property inter se, they must do so with 
the consent of their mother B, who on 
this partition, will take an equal share 
with them, that is to say, the 3/4 share 
which was allotted in the original parti, 
tion to this branch of the family will be 
sub-divided equally between her and her 
sons. B's share will thus be 1/4 of 3/4 or 
3/16 : see 17 Bom 271^ and Eama Krishna s 
Hindu Law, Vol. II, p. 99. 

None of these matters was considered 
by the learned Judges of the Chief Court 
in the case cited. Their attention was 

4. Damodar Das Maneklal v. Uttamram Manek- 
lal, (1893) 17 Bom 271. 


directed to one point only, on which the 
law under both systems is the same, 
namely that a step-mother is not an heir 
to a step-son. From this they concluded 
that there was no difference between the 
Dayabhaga and the Mitakshara as to the 
position and right of a step-mother in all 
matters and they applied to a Mitakshara 
family the rule laid down by the Privy 
Council in 16 Cal 758* in regard to parties 
governed by the Dayabhaga. With the 
utmost respect I feel bound to say that 
this conclusion of the learned Judges was 
unjustified, and that 47 P E 1914^ does 
not lay down the law correctly. In this 
connection reference may be made to 6 
Lah 457® at p. 459 where the broad pro¬ 
position enunciated in 47 P R 1914,^ was ex. 

pressly dissented from by a Division Bench 
of this Court (Shadi Lai, C. J. and Addi- 
son, J.) : see also 35 Mad 147,where the 
learned Judges of the Madras High Court, 
after referring to the Privy Council deci¬ 
sion in 16 Cal 758,^ pointed out that : 

The provisions of the Dayabhaga under which 
that case was decided, were different from those 
of the Mitakshara and that the rule laid down 
therein could not be made applicable in provinces 
governed by the Mitakshara School of Hindu 
law. 

I hold therefore that the Courts below 
came to a correct conclusion in holding 
that on partition of Karam Chand’s estate 
between the defendants they are liable for 
the maintenance of the plaintiff in the pro¬ 
portion in which they have divided the 
the estate among themselves. No objec¬ 
tion was taken to the amount fixed which 
does not seem to be unreasonable in the 
circumstances. For the foregoing reasons 
I would dismiss this appeal, but having 
regard to all the circumstances would 
leave the parties to bear their own costs 
in this Court. 

Abdul Rashid, J.—I agree. 

V.B.B./r.k. Appeal dismissed. 


5. Tegh Indar Singh v, Hurnam Singh, AIR 
1925 Lah 568=90 I 0 1035=6 Lah 457=26 
P L R 680. 

6. Subrayudu Chetty v, K, Thayatamma, (1912) 
35 Mad 147=10 I 0 347=21 M L J 493. 


746 Lahore 


Amar Singh v. Emperor (Dalip Singh, J ) 


A. I. R. 1937 Lahore 746 

Dalit Singh, J. 

Amar Singh and another 
Convicts — Appellants. 

V. 

Emperor, 

Criminal Appeal No. 1090 of 1936, 
Decided on 14th January 1937, from order 
of Magistrate, First Class, Amritsar, D/. 
15th August 1936. 

(n) Evidence Act (1872), S. 8 — Magistrate 
not acting under S. 164 or S. 364, Criminal 
F. C., giving evidence that accused pointed 
out certain shop alleging that he purchased 
crackers from it — Whether even gesture of 
pointing out shop is inadmissible [Quaere). 

Quaere. —Where a Magistrate not aoting under 
S. IG l or S. 364, Criminal P. 0. gives evidence that 
the accused pointed out a certain shop alleging 
that ho had purchased crackers from that shop, 
whether only the statement or even the gesture 
of pointing out the shop is excluded from evi* 
denco A I B, 1936 P C 253, Ref. [P 746 C 1, 2] 

(b) Criminal Trial—Confession —Directions 
ko be observed at time of recording stated. 

V The confessional statements should be recorded 
in the Court room, and if for some reason they are 
not 80 recorded during the ordinary Court hours, 
some explanation should be furnished by the 
prosecution. [P 747 G 1] 

Indar Dev for Dr. S. D. Kitchlu — 

for Appellants. 

Mohammad Monir for Govt. Advocate 

—for the Crown. 

Judgment.—The appellants before me 
have been convicted under S. 5, Explosive 
Substances Act, and sentenced to 6ve years’ 
rigorous imprisonment each. The evi¬ 
dence against Amar Singh, appellant, con¬ 
sists of the following : he purchased an 
amritdani in company with Hazara Singh 
from Lachhman Das and another from 
Gurbakhsh Singh, P. Ws. No reason is 
advanced as to why the evidence of these 
two witnesses as to the purchase of amrit- 
danis by Amar Singh should not be accep¬ 
ted. I see no reason to reject it. There 
is also the statement of Karim Bakhsh 
and Zahur-ud-Din that Amar Singh was 
accompanying Hazara Singh when Hazara 
Singh purchased certain crackers from 
Karim Bakhsh and a long bamboo pole 
about 22 feet in length from Zahur.ud- 
Din. The evidence of Karim Bakhsh 
would not have been accepted by the 
learned Magistrate had it stood by itself. 
He has however accepted it on the ground 
that the evidence is supported by the evi¬ 
dence of a learned Magistrate to the 
extent that the Magistrate says that 
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Hazara Singh pointed out this shop alleg. 
ing that he had purchased certain crackers 
(golas) from this shop. Their Lordships 
of the Privy Council in A I R 1936 P 0 
253^ would at the first sight appear to have 
ruled all such evidence as inadmissible. 
‘Mr. Monir has contended that only the 
statements have been excluded and that 
the gesture of pointing out would still be 
relevant under S. 8, Evidence Act. He 
very frankly concedes that the point is not 
free from doubt. I am myself not clear 
at present as to how far the ruling of 
their Lordships excludes conduct under 
S. 8, Evidence Act. I am inclined to 
think that it would so exclude the evi. 
dence, but T am not expressing any final 
opinion on that point. It is clear how. 
ever that the evidence of Karim Bakhsh, 
who, according to himself has falsified his 
register, is not that of a reliable wit¬ 
ness and in so serious a matter I am not 
prepared to accept his statement, even if 
corroborated by the alleged pointing out of 
his shop by Hazara Singh. I therefore 
reject the evidence of Karim Bakhsh 
against both the appellants. 

The case of Zahur.ud-Din stands on a 
different footing. Beyond the fact that 
he has forgotten at what time the pur¬ 
chase was made, I see no reason to doubt 
his evidence against Hazara Singh. 

The next piece of evidence against 
Amar Singh is the production by his son 
Balwant Singh at his i. e. Amar Singh’s 
instigation of a reti. The amritdania 
which were found in the Kirti Office bore 
signs of having had a reti used on them 
and the reti produced by Balwant Singh, 
son of Amar Singh, appellant, had brass 
particles on it suggesting that it had been 
used on the amritdanis in question. 

The next piece of evidence against Amar 
Singh is that he was seen going out of his 
house between the hours of 2 and 3 A. M. 
on the day of the search of the Kirti office 
and certain communist literature and cer¬ 
tain amritdanis formed into bombs were 
recovered from the office of the paper 
known as Kirti. There is also the evi¬ 
dence of Hazara Singh, milk seller, that 
he saw Amar Singh and Hazara Singh 
proceeding towards the Kirti office bet¬ 
ween 2 and 3 A. M. on that day and that 
Hazara Singh had a long pole in his hand. 

1, Nazir Ahmad v. Emperor, AIR 1935 P C253 
=1935 Or C 752=163 I 0 881=63 I A 372= 
17 Lah 629 (P C), 
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Now, the case for the prosecution is 
that Amar Singh and Hazara Singh in 
conspiracy with each other for various 
motives, into which it is not necessary to 
enter, planted communist literature and 
the bombs on the Kirti office, and that 
this Amar Singh informed the Police Sub- 
Inspector, S. Bishen Singh, whereupon a 
search was made of the Kirti office and 
the proscribed literature and bombs 
recovered. 




The next piece of evidence against 
Amar Singh is his own confession recorded 
by M. Ala-ud-Din Arshad, a Magistrate 
of the First Class with S. 30 powers. I 
point out again here that the High Court 
instructions are, ordinarily speaking, that 
these oonfesssional statements should be 
recorded in the Court room, and if for 
some reason they are not so recorded 
during the ordinary Court hours, some ex¬ 
planation should be furnished by the pro- 
Iseoution, but the prosecution, and I regret 
to observe that this seems usual, has not 
furnished any such explanation. I may 
point out that so far as I am concerned, I 
reserve to myself the right to disbelieve 
any confession whatsoever where I find 
that the High Court instructions on the 
point of recording them have not been fol¬ 
lowed, without giving any more reasons 
for so rejecting the confession. In this 
case however, from the nature of the 
statement made, I have no doubt what¬ 
soever that the statement was not ex¬ 
torted from Amar Singh. The statement 
indeed is an exculpatory one so far as the 
present offence is concerned. What Amar 
Singh really admits in that statement is a 
conspiracy by Hazara Singh to plant pros- 
oribed literature on the Kirti office and 
his own somewhat reluctant help in the 
matter by conveying the information to 
the police that a search of the Kirti office 
might be desirable. According to himself, 
he never knew anything about the plant¬ 
ing of the bombs. I must here point out 
that I do not know why the appellants 
were not charged under S. 193, 1. P. C. as 
well as the offence with which they have 
been charged. Evidently, the prosecuting 
agency considered that whoever had fabri¬ 
cated the false evidence against the Kirti 
office must necessarily have been in pos¬ 
session of the bombs. It is true of course 
that one of the persons, if there were 
more than one who planted that evidence, 
must have been in possession of the 
bombs. It by no means follows that all 


the persons who took part were in posses¬ 
sion of the bombs and this is the difficulty 
in the present case. So far, however, as 
Amar Singh is concerned, taking into ac- 
count his own statement that he had 
knowledge of the planting of the pros¬ 
cribed literature on the Kirti office, that 
he informed the police so as to bring about 
a search, that he purchased the amrit- 
danis which were used as bombs and that 
he had a reti which had obviously been used 
on the amritdanis coupled with the fact 
that ha was seen in company with 
Hazara Singh on the night in question 
near the office of the Kirti, Hazara Singh 
being armed with a long pole which was 
capable of depositing these goods through 
the open windows of the Kirti office, 
leaves no doubt in my mind that he was 
at sometime or other in possession of the 
bombs, the offence for which be has been 
charged. It is obvious that it was not a 
lawful object. Indeed it is obvious that 
the object was a very nefarious one of 
saddling a perfectly innocent person or per¬ 
sons with the possession of these bombs. 
I therefore do not consider that the sen¬ 
tence passed is severe and I would dis¬ 
miss the appeal of Amar Singh. 

As regards Hazara Singh, there can be 
little doubt that he participated in the 
conspiracy of planting communist litera¬ 
ture on the Kirti office. Earlier in time 
on the lObh May he had given informa¬ 
tion to the police suggesting a search of 
the Kirti office. It is proved that he had 
some motive to try and reinstate himself 
in the Kirti office. It is also proved that 
he took part in the purchase of the amrib- 
danis which were discovered and he was 
seen along with Amar Singh near the 
Kirti office at about 2 or 3 A. M. in the 
morning armed with a long pole which it 
is proved that he had purchased from 
Zahur.ud.Din. Morally speaking, there 
might be little doubt of his possession of 
the bombs ; still it is possible and not 
highly improbable that he was innocent 
80 far as the bombs were concerned 
though he joined in the conspiracy to plant 
communist literature. If I had accepted 
the evidence of Karim Bakhsh, it might 
have been proved that he had taken part 
in the manufacture of the bombs. Bub 
this evidence is the weakest in the whole 
case and on the whole I am not prepared 
to find that it is proved that Hazara 
Singh was at some time or other in pos¬ 
session of the bombs. I can only say that 
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the evideDce led raised the gravest suspi- Judgment,—The suit giving rise to this 


cion against him, but that it did not 
amount to such a proof as would leave no 
reasonable doubt of his guilt. I therefore 
somewhat reluctantly accept his appeal 
and acquit him. 

d.s./r.K. Order accordinoly. 
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Addison and Din Mohammad, JJ. 

Amar Singh —Plaintiff—Appellant. 

V. 

Deputy Commissioner, Gujramvala and 
others Defendants — Respondents. 

First Appeal No. 180 of 1936, Decided 
on 9fch December 1936, from decree of 
Senior Sub-Judge, Ferozepore, D/. 27th 
January 1936. 

(a) Cattle Trespass Act (1871), S. 21-Limi¬ 
tation—Magistrate enjoined to summon per* 
son complained against — Non-compliance 
does not affect merits of case—Suit for com¬ 
pensation is governed by Art. 2, Limitation 
Act, 

It is truo that under S. 21, Cattle Trespass Acti 
tbe District Magistrate is enjoined to summon 
the person complained against and make an 
inquiry into tbe case ; but non*comp]iance with 
provisions of this section does not afiect the merits 
of tbe case. If tbe non-oompliance with tbe pro¬ 
visions of S. 21 has tbo efiect of making tbe order 
of District Magistrate illegal, any suit for com¬ 
pensation on that account would clearly be 
governed by Art. 2, Limitation Aot. If on the 
other hand it does not affeot tbe legality of tbe 
District Magistrate’s order, no suit would be com¬ 
petent. (P 750 0 1] 

^ (bl Limitation Act (1908), Art. 2 —Person 
taking advantage of shorter period should 
have assumed to act honestly under statutory 
power—Public allegation of statutory power 
while acting is not necessary. 

Tbe words "alleged to be in pursuance of any 
enactment" in Art. 2 of tbe Aot must be reasonably 
construed and tbe person who seeks to take ad¬ 
vantage of tbe shorter period of limitation must 
show that be had reasonable grounds for justify¬ 
ing his action under the particular enactment 
which be then relied upon, and not simply that 
he arbitrarily asserted or thought so. He must, 
in short, have assumed to act in tbe honest exer¬ 
cise of a supposed statutory power. However, it U 
not necessary that at the time of the doing of the 
act complained of, the doer of tbe act should 
expressly or publicly allege that he was doing the 
aot under a certain statute : AIR 1927 P G 72, 
Distinq/, 124) P R 1881, Partly approved ; 72 
P R 1909, Rel. on ; AIR 1935 All 538, Ref. 

[P 750 0 2] 

Lala Badri Bass and Shadi Lai — 

for Appellant. 
Malik Barkat Ali and Kamal Din — 

for Respondents. 


appeal was instituted on 29th April 1935, 
by Amar Singh against Mr. Lincoln* 
B. Gnrkirpal Singh, Secretary to the Dis¬ 
trict Board, Ferozepore, and the District 
Board, Ferozepore, for recovery of Rupees 
5,250. The plaiutiff alleged that he was 
a pound keeper in charge of the cattle 
pound established by the District Board, 
Ferozepore. at Gholian Kalan, and that on 
27th August 1933, about four thousand 
sheep and goats were brought to the pound 
by an Assistant Sub-Inspeotor of Police 
and the members of the Pound Sub.Com- 
mittee and placed in his charge, Qq 5 th 
September 1933, the Secretary, District 
Board, went to Gholian Kalan and under 
the orders of Mr. Lincoln who was then 
Deputy Commissioner of Ferozepore and 
ex oflioio Chairman of the District Board, 
secured the release of the said cattle with, 
out making any payment to him on 
account of the feeding charges which he 
was entitled to receive under the rules 
made by the District Board. He conten¬ 
ded that the aot of both Mr. Lincoln and 
the Secretary, District Board, was illegal, 
that it had caused him a loss of about five 
thousand rupees, and that he was conse¬ 
quently entitled to recover the sum men¬ 
tioned above as compensation for feeding 
charges, supervision and care of the said 
cattle, together with interest thereon at 
the rate of six per cent, per mensem. The 
total sum thus calculated by him amounted 
to Rs. 5,376, but after remitting Rs. 125 
he claimed a decree for Rs. 5,250 only. 
Mr. Lincoln contended that no suit lay 
against him in his personal capacity as 
whatever he did was done in his capacity 
as Deputy Commissioner and Chairman of 
the District Board. B. Gurkirpal Bingh 
pleaded among other things that Mr. Lin¬ 
coln, as District Magistrate, was compe¬ 
tent to pass an order releasing the cattle 
which bad been impounded in the Gholian 
Kalan cattle pound, that consequently the 
plaintiff had no cause of action against the 
defendants and that, under any circum¬ 
stances, the plaintiff’s suit was barred by 
time inasmuch as the aot complained of 
was done in pursuance of the Cattle Tres¬ 
pass Aot. 

In his statement, dated 14th July 1935, 
Counsel for the plaintiff clarified hia posi- 
tioQ by saying that his suit was for com¬ 
pensation under the Law of Torts and also 
under the provisions of the District Boards 
Act; and in a subsequent statement made 
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on 3rd September 1935, he added that the 
suit was governed by Art. 36, Limitation 
Aot. On the other hand, counsel for the 
defendants urged that the suit was 
governed by Art. 2, Limitation Act, and 
not by Art. 36 and was consequently 
barred by time, having been brought long 
after the limitation had expired. The 
Senior Subordinate Judge has dismissed 
the suit mainly on the plea of limitation 
and from that decision the plaintiff has 
preferred this appeal. The sole question 
that falls to be judged in this case is whe. 
ther Art. 2, Limitation Act, governs this 
case or Art. 36. Art. 2 runs as follows : 


For compensation for 
doing or for omitting to 
do an act alleged to be 
in pursuance of any 
enactment in force for 
the time being in Bri* 
(ish India. 


Ninety iWhen the aot 


days. 


or omission 
takes place. 


Article 36 reads as follows; 


For compensation 
for any malfeasance, 
misfeasance or non* 
feasance independent > 
of contract and not 
herein specially pro¬ 
vided for. 


Two ' When the mal- 
years, feasance, misfea¬ 
sance or non-fea¬ 
sance takes place. 


It will be necessary therefore to deter, 
mine whether the suit was for compensa. 
tion for any act or omission in pursuance 
of any aot of the Legislature or for com¬ 
pensation for any malfeasance, misfea¬ 
sance, etc., not otherwise specially provided 
for. 

It cannot be denied that the cattle 
pound at Gholian Kalan was established 
under the Cattle Trespass Act, 1871. S.31, 
Cattle Trespass Act, empowers the Local 
Government to transfer to any local 
authority within any part of the territo¬ 
ries under its administration, in which 
this Act is in operation, all or any of the 
functions of the Local Government or the 
Magistrate of the District under this Act, 
within the local area subject to the juris, 
diction of the local authority. Similarly it 
is provided in Cl. (n) of sub-a. (l) of S. 20, 
District Boards Aot, 1883, that the estab¬ 
lishment and management of pounds 
including, where the Cattle Trespass Act, 
1871 is in force, such functions of the 
Local Government and the Magistrate of 
the District under that Act as may be 
transferred to the Board by the Local 
Government, shall, subject to such excep. 
tions and conditions as it may make and 
impose, be under the control and adminis¬ 


tration of each District Board within the 
area subject to its authority. 

It is common ground that the Cattle 
Trespass Act of 1871 is in force in the 
Punjab and that the pounds in the Dis. 
tricb of Ferozepore have been placed under 
the control and administration of the Dis¬ 
trict Board, Ferozepore. Evidently there¬ 
fore any proceedings that were taken by 
the Secretary, District Board, were taken 
under the Cattle Trespass Act and even if 
he had forwarded any papers for disposal 
to the Deputy Commissioner Ferozepore, 
he had done it under the provisions of the 
Cattle Trespass Act. In whatever posi¬ 
tion the Deputy Commissioner may have 
exercised his functions, he had done it by 
virtue of the powers vested in him under 
the Cattle Trespass Act. If any functions 
of the District Magistrate have been trans¬ 
ferred to the District Board by any 
notification of the Local Government, 
Mr. Lincoln as Chairman of the District 
Board could exercise those powers on 
behalf of the District Board, and if those 
functions, with which we are at present 
concerned, have not been so transferred, 
he could by virtue of being District Magis- 

trate take such action as was permissible 
under the Aot. 

It appears that on 30th August 1933, 
Mt. Fatima made an application to the 
Deputy Commissioner, Ferozepore, pray¬ 
ing for the release of her cattle that had 
been impounded in the Gholian Kalan 
cattle pound in a high-handed manner. 
Mr. Lincoln forwarded this application to 
the Secretary, District Board, for neces¬ 
sary action. In pursuance of his order a 
report was submitted to Mr. Lincoln on 
which on 2nd September 1933, he ordered 
that all cattle except one hundred, which 
were to be detained as security for fine, 
should be released. On 4th September 
1933, he again directed the Secretary, Dis¬ 
trict Board, to visit the place and settle 
the matter finally. Now, a reference to 

Ss. 20, 21 and 22, Cattle Trespass Act, will 

make it clear that the action taken by the 
District Magistrate was within his powers, 
Ss. 20 and 21 authorize any person, whose 
cattle have been seized under the Act, to 
make a complaint to the District Magia- 
trate which may either be in writing or 
verbal: and S. 22 empowers the District 
Magistrate not only to order the release of 
the cattle but to award to the complain, 
ant for the loss caused by the seizure or 
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detention reasonable compensation to be 
paid by the person who made the seizure 
or detained the cattle, together with all 
hnes paid and expenses incurred by the 
complainant in procuring their release. It 
is true that under S. 21 the District Magis¬ 
trate is enjoined to summon the person 
complained against and make an inquiry 
jinto the case; but non-compliance with the 
provisions of this section does not affect 
the merits of this case. If the non-com¬ 
pliance with the provisions of S, 21 has 
the effect of making the order of the Dis- 
jtrict Magistrate illegal, any suit for com- 
Ipensation on that account would clearly be 
igoverned by Art. 2, Lim. Act. If on the 
other hand it does not affect the legality 
of the District Magistrate’s order, no suit 
would be competent. In this connexion 
the following observations made in 
para. 654 of Vol. 23 of Halsbury’s Laws 
of England may be referred to with 
advantage: 

If the Tjegielature directs or authorizes the 
doing of a particular thing, the doing of it can* 
DOt be wrongful. The Statute usually provides 
that if damage results, compenfation shall be 
made for it; tut in the absence of 6Uch a provi* 
sion, no action will lio at common law for such 
damage, whether the act is authorized for a public 
purpose or for private profit, because it is damnuvi 
sine injuria. The statutory authority covers every 
act reasonably necessary for the doing of the thing 
authorized. 

Counsel for the appellant contended that 
Art. 2, Lim. Act, applied only to those 
cases where either the defendant per¬ 
formed an act under authority conferred 
on him by any statute or the defendant at 
the time of doing the act for which com¬ 
pensation was claimed alleged that he was 
acting in pursuance of a particular enact- 
ment; and in support of this proposition 
relied on 10 Lah 161^ and 124 P R 
1881.^ In 10 Lah 161,^ the Government 
who had constructed a vast set of irriga- 
tion cannals in the neighbourhood of a 
river, cut three cuts through the canal 
with the result that water was let 
down from one side of the canal to the 
other leading to a great accumulation of 
water lower down. They again out two 
other cuts fearing that if this accumulation 
went on, the railway embankment and the 
railway might be injured. The result was 
that the plaintiff’s mills were injured. No 
finding had been arrived at in that case 

1. Punjab Cotton Press Co. v. Secy, of State, 

AIR 1927 PC 72=103 1 0 1=10 Lah 161 

(P C). 

2. Ganesh Das v. Elliott, (1881) 124 P R 1881. 


that such action was necessary to avoid an 
accident to the canal. In the circumstances 
of that case their Lordships of the Privy 
Council came to the conclusion that as it 
did not appear that the action was done 
for any purpose of protecting the canal, a 
determination of the case depending on 
Art. 2 could not stand. They remanded 
the case but remarked at the same time 
that if the High Court on taking up the 
facts of the case considered that it was 
proved as a matter of fact that the opera¬ 
tion was really for the protection of the 
canal, the plea of limitation would apply. 
This authority, in our view, does not in 
any way support the case for the appel¬ 
lant; it rather helps the respondents 
inasmuch as it lays down that if it is once 
found that the act complained of is done 
under the provisions of any enactment, 
Art. 2 does come into operation. 

In 124 P R 1881,^ it was held by a 
Division Bench of the Chief Court that 

The words 'alleged to be in pursuance of any 
enactment’ in Art. 2 must be reasonably con* 
strued and that the person who seeks to take 
advantage of the shorter period of limitation must 
show that he bad reasonable grounds for justify* 
ing bis action under the particular enactment 
which he then relied upon, and not simply that 
he arbitrarily asserted or thought so. He must in 
short h&ve assumed to act in the honest exercise 
of a supposed statutory power.. 

One of the learned Judges constituting 
the Bench further remarked as follows : 

Moreover I am inclined to think (though not 
without some hesitation) that Art. 2 only applies 
to those cases where the defendant at the time of 
doing the act for which compensation is claimed 
alleged that he was acting in pursuance of a 
particular enactment. This seems to be natural 
construction of the words 'for compensation for 

doing an act alleged to be in pursuance. 

which certainly indicate to my mind that the 
statutory power must have been relied upon when 
the act was done; for the Article in question only 
contemplates a suit based upon such an express 
allegation. 

With the principle enunciated in that 
judgment we;are in complete agreement, 
but if we may say so with all respect, the 
remark quoted above does not lay down 
good law. In our view, it is not necessary 
that at the time of the doing of the act 
complained of the doer of the act should 
expressly or publicly allege that he was 
doing the act under a certain statute. In 
fact, it was so laid down in a later case by 
another Division Bench of the Chief Court 
in 72 P R 1909.^ The learned Judges 

3. Richard Watson v. Municipal Corporation of 
Simla, (1909) 72 P R 1909=2 1 0 819=108 
P L R 1909=112 P W R 1909. 
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discussed the legality of that remark in 
their judgment and came to the conclusion 
that they could not find any justification 
in the wording of Art. 2, Lim. Act, for the 
proposition that it could apply only to 
those cases in which the defendant at the 
time of doing the act informed the other 
party in so many words that he was acting 
under such and such a provision of law. 
In a recent case decided by a Full Bench 
of the Allahabad High Court reported as 
A I E 1935 All 538,^ it has been laid down 
that where a person honestly believes that 
he is acting under some enactment, he is 
protected and his case is covered by Art. 2, 
Lim. Act. 

We have clearly indicated above that 
the act complained of was obviously done 
under the provisions of the Cattle Trespass 
Act and in these circumstances, the plain, 
tiff, if aggrieved by the act, was bound to 
seek the recourse of law within ninety 
days of that Act. Not having done so, his 
suit is clearly ‘time barred. In this view 
of the case, it is unnecessary to discuss the 
provisions of law contained in Art. 36, 
Lim. Act. We accordingly affirm the 
decision of the Court below and dismiss 
this appeal with costs. 

B.D./r.k. Appeal dismissed. 

,4. Sbiam Lai v. Abdul Baof, AIR 1935 All 538 
=1935 Cr C 560=166 I C 131=67 All 935= 
1935 A L J 469 (P B). 
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General Belief Association Ltd., Lahore 

— Plaintiff—Petitioner. 

V. 

Ganpai Bam Hira Lai Bhoju'alla — 

Defendant—Opposite Party. 

Civil Eevn. No. 311 of 1936, Decided on 
20th January 1937, from decree of Sub- 
Judge, First Class, Lahore, D/. 10th Fe¬ 
bruary 1936. 

Company—Suit filed by secretary—Secre* 
tary authorized to file suit by chief officer 
holding management of limited company — 
Suit held was properly instituted. 

Where a chief officer of a limited company had 
power under the articles of association to appoint 
a secretary for the purposes of management of the 
afiaiiB of company and he gave to a secretary so 
appointed the power for filing and defending suits 
for and on behalf of the company and such secre¬ 


tary filed suits on behalf of the company describ¬ 
ing himself as secretary of that company: 

Held : the suits were properly instituted ; 5S 
P R 1866; AIR 1936 Lah 321 and A / 1927 

Sind 263, Disting.; AIR 1935 Cal 770, Ref, 

[P 752 Cl] 

Vishnu Daita — for Petitioner. 

Order.—The General Relief Association 
Limited, Lahore, through its Secretary 
Muhammad Akbar, instituted three suits 
against Ganpat Ram.Hira Lai for recovery 
of certain sums of money. The defendant 
raised a preliminary objection in each 
case that the Secretary was not authorized 
to institute suits on behalf of the company 
and therefore the suit had not been pro¬ 
perly filed. The preliminary objection 
prevailed, and the three suits have been 
dismissed on this ground. 

The plaintiff is a limited company, 
incorporated under tbe Companies Act. 
From the memorandum and articles of 
association it appears that Mr. G. R. Huja 
is the chief officer of the Company and 
has been given extensive powers to 
manage and conduct its affairs and busi¬ 
ness. Id Art. 7 of the schedule to tbe 
memorandum of association it is pro¬ 
vided that, subject to the control and 
supervision of the directors, Mr. Huja 
shall have the general conduct and mana¬ 
gement of business and affairs of the 
Association and shall exercise all the 
powers vested and to be vested in him 
either by tbe Association or by the direc- 
tors. He shall have power and authority 
on behalf of the Association, subject to 
such control and supervision of the direc¬ 
tors, to appoint and employ in or for the 
purposes of the transaction and manage, 
ment of the affairs and business of the 
Association, a secretary or secretaries, 
with such powers and duties and upon 
such terms as he shall think fit. In 
accordance with the authority so conferred 
on Mr. Huja, he appointed Muhammad 
Akbar as the Secretary, and on 4th August 
1934 gave him a letter expressly authoriz¬ 
ing him to conduct and defend suits on 
behalf of and against the Company. The 
plaints in the suits are duly signed and 
verified by Mohammad Akbar, as Secre¬ 
tary of the Company, in accordance with 
the provisions of 0. 29, R. 1, Civil P. C. 
In these circumstances I fail to see how 
the Court below could have held that the 
suits were not properly instituted. 
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The rulingg cited by the lower Court do 
not appear to have any bearing. 58 P E 
1886^ is not the case of a limited company 
but of a Trades Association, In 37 P L R 
446,^ the articles of association contained 
a provision that the manager was autho¬ 
rized to institute suits with the previous 
sanction of the executive board, specially 
and generally obtained. No such condi¬ 
tion exists in the present case. In 100 
I C 450^ the suit was instituted by an 
attorney of the secretary of the company 
who had not authorized him to institute 
suits. In A I R 1935 Gal 770,* the 
suit instituted by a registered company 
on a plaint, verihed by its secretary, was 
held valid, where the articles of associa¬ 
tion empowered the secretary to do all 
acts necessary for the conduct of suits and 
there was averment in the plaint to that 
effect. In my opinion the suits were 
properly instituted and the decisions of 
the lower Courts dismissing the suits 
cannot be sustained. I accept the peti¬ 
tions for revision, set aside the orders 
dismissing the suits and remit them to 
the Court below for disposal in accordance 
with law. As the respondent has not 
appeared to contest these petitions, there 
will be no order as to costs. The peti¬ 
tioner’s counsel has been directed to cause 
his client to appear before the Judge, 
Small Cause Court, Lahore on 15th 
February 1937 when further steps in the 
suits will be taken. 

B.D./r.k. Petitions accepted. 


1. Northern India Trades Association v, Mathews, 

(1886) 68 P R 1886. 

2. Punjab Zamindars Bank Ltd., Lyallpur v. 

Madan Mohan Singh, AIR 1936 Lah 321 
=161 I C 957=37 P L R 446. 

3. Osborne Garrett & Cc. v. Raisi Jothabhoy, 

AIR 1927 Sind 263=100 I C 450. 

4. Laxmi Bhander Ltd. v. Puma Chandra, AIR 

1935 Cal 770=160 I C 84 = 62 C L J 477= 
40 C W N 930. 
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Skemp, J. 

Kanshi Ram and another — Appellants. 

V. 

Official Receiver^ Camphellpui — 

Respondent. 

First Appeal No. 152 of 1936, Decided 
on 21st December 1936, from order of 
Dist. Judge, Campbellpur, D/. 16th March 
1936. 


Insolvency—Discharge'—Application for— 

Unscheduled creditors — Failure to give 
talbana or bring representatives of such 
deceased creditor on record does not affect 
proceedings for discharge. 


Unscheduled credi tors ar e 
to an application for discharge and hence the 
failure to give talbana for such a creditor or to 
bring the representatives of such a deceased credi¬ 
tor on the record does not aSeot the proceedings 
and should not result in the annulment of 
adjudication. [p 752 0 2] 

Shamair Chand and Arjan Dass — 

for Appellants. 



Judgment.—This is an appeal against 
an order of the learned District Judge of 
Campbellpur annulling the adjudication of 
Kanshi Ram and his son Kundan Lai as 
insolvents. The order of adjudication was 
annulled on the grounds that the insol. 
vents had not put in any talbana for 
Ishar Das creditor and had not brought on 
the record any representative of Bhagwan 
Das, a deceased creditor, although ordered 
to do so. The application for discharge 
was dismissed under 0. 9, R. 2, Civil P. 0., 
and there being no application, the adjudi¬ 
cation was annulled. The main ground 
urged in appeal is that neither Ishar Das 
in question (Ishar Das son of Ram Chand) 
nor Bhagwan Das had proved their debts 
and been entered in the schedule of 
creditors. 


In my judgment,'creditors who have not^l 
proved their debts are not neoeasaryl 1 
parties to an application for discharge. ll \ 
do not pronounce any opinion on the point' 
whether it is desirable when an applica¬ 
tion for discharge is being considered to 
notify all the creditors or only the 
scheduled creditors, but in my opinion ,1 
imsohedule^.. ■m^flditQrfl~^rft not 
parties. Therefore, the failure to giW 
talbana for such a creditor or to bring the' 
representatives of such a deceased oreditorl 
on the record does not affect the proceed-l 
ings. For these reasons I set aside the 
order under appeal and direct the learnei 
District Judge to proceed with the appli 
cation in accordance with law. No orde: 
as to costs. 


r.w./r.k. 


Order set aside* 
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A. I. R. 1937 Lahore 733 

Addison and Din Mohammad, JJ. 

Sant Singh and another — Objeofcora— 
Appellants, 

V. 

Bam Gopal and others^ Petitioners and 
others, Pro forma Respondents. 

First Appeal No. 16 of 1936, Decided on 
30fch October 1936, from decree of Sikh 
Gurdwaras Tribunal. Lahore, D/. 30th 
August 1935, 

(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 16 (2) (i), (ii) and (iii) — Baradari forming 
insignificant part of Namdev institution — 
Founder Namdev not Sikh but Bhagat—' 
Some of bis sayings incorporated in Granth 
Sahib~‘Granth Sahib kept in baradari and 
read and worshipped by followers of 
Namdev, as well as by Sikhs*—No evidence 
proving baradari established for use by Sikhs 
for public worship and used as such*—Bara* 
dan held was not Sikh Gurdwara, 

There was a large and well-known institution 
founded in honour of Baba Namdev, who was not 
a Bikh but a Bhagat of some fame and some of 
his sayings were included in the Granth Bahib of 
the Bikhs. In an insignificant portion called 
the baradari the Granth Sahib was kept and read 
■from time to time and worshipped by the fol¬ 
lowers of Namdev as well as Sikhs who respected 
lihe^ Namdev institution. There was a petition 
claiming the baradari as a Sikh gurdwara. There 
was no evidence proving that the baradari was 
established in memory of any of the ten Bikh 
Gurus or in commemoration of any incident in 
the life of any of the ten Gurus or for use by 
Sikhs for the purpose of public worship and used 
as such before and after the petition : 

Held : that the fact that the Granth Sahib was 
read there from time to time did not necessarily 
bring the institution within the provisions of 
B. 16 ( 2 ) (i), (ii) or (iii), Sikh Gurdwaras Aot. 
Unless it had been made out that the baradari 
was a separate institution and established as 
such, it could not be held to be a Bikh Gurdwara; 
for if the baradari was merely a part of the insti¬ 
tution of Namdev, it must be held to be a minor 
or subsidiary part thereof. [P 754 0 1, 2] 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S, 16 (2) jii) —Namdev sect is cosmopolitan 
•and not Sikh—Its usages include reading of 
Granth Sahib,wherein sayings of its founder 
are incorporated—Nama Bansis institution 
forming corporate part of large institution 
of followers of Namdevji—Sikhs with lean¬ 
ings towards Namdev sect visiting institution 
—Nature of institution which is Nama Bansi 
is not altered. 

The Namdev sect, which is not a Sikh sect, is 
a very cosmopolitan one and amongst its usages 
is the reading and worship of the Granth Sahib 
in which many of the sayings of its founder are 
incorporated. [p 755 q g] 

If many Sikhs goto a baradari which is a 
Nama Bansi institution and a corporate part of 
one large institution of the followers of Baba 
Namdevji, they are Sikhs, who are not strict 
Sikhs but with leanings towards the Namdev sect. 

1937 L/95 & 96 


The Nama Bansis venerate the Granth Bahib and 
there is no reason to hold that they worship the 
Granth Sahib at baradari owing to some tradi¬ 
tion connected with one of the ten Gurus. They 
do 60 because Granth Sahib is one of the books 
they venerate. If some Bikhs do go there, that 
would not alter the nature of the institution, 
which is a Nama Bansi institution, [P 755 0 2] 

Harnam Singh — for Appellants. 

Achhru Ram, Mela Ram and F. H, 
Shah — for Petitioners Nos. 1 to 29, 

Addison, J. — There was a petition 
under 8. 7, Sikh Gurdwaras Aot, claiming 
a certain institution at Ghuman named 
Baba Namdevji as a Sikh Gurdwara. 
When this petition was gazetted, two 
petitions were put in under S. 8 of tha 
Act by two sets of worshippers, praying 
that this institution should be declared 
not to be a Sikh Gurdwara. These peti¬ 
tions were consolidated and an issue 
framed as to whether the institution 
should be declared to be a Sikh Gurdwara. 
In the original petition under S. 7 no map 
or plan of the institution was given nor 
were the boundaries of the gurdwara 
building shown. There is at Ghuman 
a well-known institution comprising a 
mandar of Baba Namdev, a smadh of 
Bawa Bohr Das, a mandar of Shivji, a 
mandar of Krishna and a fifth place called 
by some witnesses baradari and by others 
tehdari, along with other buildings, all 
being inside the same enclosure. Inside 
this large enclosure there is another 
enclosure, containing the smadh or mandar 
of Baba Namdev and many other smadhs. 
The baradari or tehdari can only be 
approached by entering first the large 
enclosure and then the smaller enclosure. 
According to the petition under S. 7, the 
whole of this large institution was claimed 
as the Sikh Gurdwara of Baba Namdevji; 
but when the petitions under 8. 8 came 
on for trial, the petitioners had to admit 
that they could lay no claim to the insti¬ 
tution as a whole and they confined their 
claim to the baradari or tehdari marked 
A on the plan, alleging that to be a Sikh 
Gurdwara, although it obviously forma 
part of the one large building, enclosed, 
as already described. Baba Namdevji, by 
whom or in whose honour this institution 
was founded, was not a Sikh. He died in 
1350 A. D. before even the birth of the 
first Guru, Nanak. This Namdevji was 
a Bhagat of some fame and some of his 
sayings were included in the Granth Sahib 
of the Sikhs, although he was not a Sikh, 
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Bohr Das, \vho30 smadh is also one of the 
places where worship tabes place in this 
institution, was the chela of Namdevii, 
and the petitioners in Petition No. 924, 
known as Bawas, are his descendants. 
A committee of these Bawas manages the 
institution as a whole. The Chhimbas 
(originally tailors and washermen) of the 
Punjab count themselves as his followers 
and the petitioners in Petition No. 925 
are representatives of these Chhimbas 
who also claim to be managers of the 
institution. There is thus a controversy 
between the petitioners in the two peti¬ 
tions, namely between the Bawas and 
the Chhimbas on the subject of manage¬ 
ment. Many of the persons, who signed 
the petition under S. 8 presented by the 
Chhimbas, are obviously Sikhs or persons 
with Sikh leanings, and when evidence 
was led by the Chhimbas, some of their 
witnesses with these leanings did state 
that the baradari A was founded in 
memory of a visit paid by the sixth Guru, 
Hargobind, to this institution. 

The Sikh Gurdwaras Tribunal held that 
it had not been established that the por. 
tion of this institution marked A was a 
SikhGurdwara and an order was made in 
both petitions to the effect that the 
institution described as Gurdwara Baba 
Namdevji at Ghuman should not be 
declared to be a Sikh Gurdwara. Against 
these two orders or decrees some of the 
S. 7 petitioners have preferred two appeals, 
which have been heard together. 

It cannot be contended, and it was not 
contended before us that the followers of 
Namdev, who was not a Sikh, come with¬ 
in the Sikh fold; yet many of his followers 
reverence the Granth Sahib and in numer¬ 
ous respects resemble the Sikhs in their 
usages: in particular, they pay great res¬ 
pect to the Granth Sahib of the Sikhs, 
and there is no doubt that the Granth 
Sahib was kept in the baradari marked A 
and worshipped there for many years by 
the followers of Namdevji as well as by 
Sikhs who go to pay respect to the Namdev 
institution. Beading of the Granth Sahib 
from beginning to end, called Akhand 
path, has taken place there from time to 
time from 1869 onwards. This, however, 
'does not necessarily bring the baradari A 
within the previsions of S. 16 (2) (i), (ii) 
or (iii), Sikh Gurdwaras Act, these being 
the sections relied upon by the objectors. 
Unless it has been made out that this 


baradari A is a separate institution and , 
established as such, it cannot be held to 
be a Sikh Gurdwara; for if the baradari 
is merely a part of the institution of 
Namdev, it must be held to be a minor or 
subsidiary part thereof. 

The Bawa petitioners contended that 
they kept the Granth Sahib in the bara¬ 
dari along with other sacred Hindu scrip¬ 
tures and that they only used it for read-^ 
ing the verses of Namdev, which are 
undoubtedly incorporated therein. This iS' 
not correct and there is no doubt that the 
Granth Sahib as a whole has been read 
there. The objectors, on the other hand, 
asserted that the baradari was a separate* 
institution, in spite of its forming part of 
the building of Namdevji, established ia 
memory of a visit paid by the sixth Guru, 
to the Namdev institution at Ghuman, 
The sixth Guru did pay such a visit as he 
was apparently impressed with the sanc¬ 
tity of the institution ; but even after that 
visit, the institution remained as it was- 
and did not become a Sikh institution un¬ 
less it be that the baradari A was then 
founded in memory of his visit. 

There are many general considerations' 
which go against the establishment of this 
baradari A as a separate institution. Thn 
whole institution, including everything 
contained within the enclosure, has always 
been managed by the committee of the- 
Namdevji institution and the baradari A 
has never had a separate management or: 
separate account^. Apart from that, the 
petitioners under 8. 7 of the Act first- 
claimed the whole institution to be Sikh 
and then had to confine themselves to this 
insignificant portion A which undoubtedly 
is part of the building of a very large 
institution which they had to admit they 
had wrongly claimed in the first instance. 
The very name Gurdwara Baba Namdevji 
goes to indicate that it is a gurdwara of 
a non-Sikh body. Obviously the peti¬ 
tioners under 8. 7 were wise in giving up 
the claim that the whole institution was a 
Sikh Gurdwara as that petition was un¬ 
maintainable. Their original claim, there¬ 
fore, as first put forward in the petition 
under 8. 7, was false. 

The burden is therefore heavy upon 
them to prove that this small portion of a 
largo building was established as a Sikh 
Gurdwara and comes within 8. 16 {2) (i), 
(ii) or (iii) of the Act. It appears that 
this baradari was rebuilt in 1911; but 
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there is no doubt that it existed in some 
form at an earlier date. This is clear from 
P. W. 7/7 which is dated 1898. There is 
a book, P. W. 9/2, published in 1931 by 
one Gyani Kbazan Singh. He stated 
there that a memorial was erected where 
the Guru’s horse had been tethered. He 
was examined as a witness and could not 
show any authority for this statement and 
it is significant that no such tradition was 
mentioned in the earlier edition of the 
same work. 

P. W. 7/7 was also relied upon by the 
objectors. This was a poem written by 
Puran Das in 1898. He was mahant of 
the institution. In his poem, which is 
written in very flowery language, the visit 
of the sixth Guru is mentioned. After 
that is mentioned the fine baradari struc> 
ture where the Granth Sahib was installed. 
The building is described as most magnifi¬ 
cent. There is, however, no link even in 
the poem connecting the baradari with the 
visit of the sixth Guru. Taking the evi- 
dence as a whole, therefore, it cannot be 
regarded as proving that the baradari was 
established in memory of Guru Hargobind’s 
visit, especially when it is undoubted that 
Namdev was a bhagat and that his fol¬ 
lowers have, therefore, a direct interest in 
the Guru Granth Sahib and the sayings of 
Namdev which are incorporated in it. It 
also follows that it cannot be said that it 
has been proved that this baradari was 
established for public worship by the Sikhs 
rather than the followers of Namdev. In 
fact, it was not seriously contended before 
us that S. 16 (2) (i) of the Act applied, 
that is, that the baradari A was established 
by, or in memory of, any of the ten Sikh 
Gurus or in commemoration of any inci¬ 
dent in the life of any of the ten Sikh 
Gurus and was used for public worship by 
Sikhs. Similarly the evidence is far from 
proving that the baradari A was established 
for use by Sikhs for the purpose of public 
worship and was used for such worship by 
Sikhs before and at the time of the pre¬ 
sentation of the petition under sub-s. (l) 
of S. 7. This means that S. 16 (2) (hi) is 
also of no avail to the objectors. 

More stress was laid upon S, 16 (2) (ii) 
of the Act, namely that the baradari A, 
owing to some tradition connected with 
one of the ten Sikh Gurus, was used for 
public worship predominantly by Sikhs 
before and at the time of the presumption 
of the petition under sub-s. (1) of S. 7. 
Here again the objectors must fail. The 


Namdev sect, which is not a Sikh sect, is 
a very cosmopolitan one and amongst its 
usages is the reading and worship of the 
Granth Sahib in which many of the say- 
ings of its founder are incorporated. It 
may bo the case that the Sikhs go there 
because the Granth Sahib is there; but 
these must be Sikhs, who are not strict 
Sikhs but with leanings towards the 
Namdev sect, as in the same institution 
there are smadhs, which are worshipped, 
and Hindu temples where worship takes 
place. Nama Bansis venerate the Granth 
Sahib and there is no reason to hold that' 
they worship at baradari A, as they un¬ 
doubtedly do, owing to some tradition 
connected with one of the ten Sikh Gurus. 
They do so because the Granth Sahib is 
one of the books they venerate. If some 
Sikhs do go there, that would not alter the 
nature of the institution which is a Nama 
Bansi institution and a corporate part of 
one large institution of the followers of 
Baba Namdevji. In fact, an attempti 
has been made in this case to turn a' 
friendly visit of the sixth Guru to an insti- 
tution belonging to another sect, into a 
source of gain to the followers of the Guru 
who paid this friendly visit. The attempt 
set up is one without merit and has been 
made merely with a view to obtain posses¬ 
sion of a portion of an institution which is 
not a Sikh institution and at which large 
offerings are made. We dismiss both 
appeals with costs. 

v.B.E./a.l. Appeals dismissed. 
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Jai Lal, J. 

Ilardit Singh — Plaintiff — Appellant, 

V. 

Mohindar Singh and others — 

Defendants — Respondents. 

Second Appeal No. 506 of 1936, Decided 
on 9th November 1936, from order of 
Dist. Judge, Rawalpindi, D/- 4th Pebruarv 
1936. 

Punjab Pre-emption Act (I of 1913), S. 3— 
Land lying waste and used for no specific 
purpose-^Land not proved to have been used 
for grazing purposes or grass in it regularly 
cut and sold for profit-Such land is not 
agricultural land. 

Where the land has been lying as waste land 
and is not used for any specific purpose and it is 
not proved that such land is used for grazing 
purposes or grass in it has been regularly cut and 
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sold for profit, suob land is cot agricultural land 
within the meaning of the definition as given in 
B. 3, Punjab Pre-emption Act, [P 766 C 1] 

Achhrti Ram — for Appellant. 

Nawal Kishore and Gurbachan Singh 

— for Respondents. 

Judgment. — These are six second 
appeals. They all arise out of suits for 
pre-emption and their determination 
depends upon the question whether the 
land in dispute is agricultural land as that 
expression is dehned in S. 3, Punjab Fre- 
emption Act. That section adopts the 
definition of the expression as given in the 
Punjab Alienation of Land Act with the 
exception of any right of occupancy ac¬ 
quired or existing under the Punjab Ten. 
ancy Act, 1887, or under any earlier law. 
The definition of the expression in the 
Punjab Alienation of Land Act is 

land which is not occupied as the site of any 
building in a town or village and is occupied or 
left for agricultural purposes or for purposes sub* 
servient to agriculture or for pasture. 

It is claimed on behalf of the appellant 
that the land in dispute is covered by this 
definition because it is occupied or left for 
purposes of pasture. The learned District 
Judge has found that the area in dispute 

has been lying as waste land and used for no 
specific purpose but because in the course of nature 
grass has grown thereon at certain seasons of the 
year, anybody who so wished could help himself 
thereto. 

He has also held 

Nobody has proved that the land has been used 
for grazing purposes or grass in the area in dis* 
pute has been regularly cut and sold for profit. 

I consider that on this finding of the 
learned District Judge the land in dispute 
is clearly not agricultural land as that 
expression is defined in the Punjab Pre¬ 
emption Act. Accordingly I dismiss all 
these appeals with costs. 

W.D./a.L. Appeals dismissed. 
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Tek Ohand, J. 

Shiam Singh — Plaintiff — Petitioner. 

V. 

Eundan Singh — Defendant — 

Opposite Party. 

Civil Revn. Petn. No. 358 of 1936, De¬ 
cided on 15th December 1936, against 
decree of Judge, Sm, 0. 0., Simla, D/- 22nd 
April 1936. 

Punjab Regulation of Accounts Act (1 of 
1930), S. 4—Suit in respect of loan advanced 
to contractor—S. 4 does not apply. 
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A suit in respect of loan advanced to a con¬ 
tractor does not relate to a ‘loan’ as defined In 
S 2 (vii), Punjab Regulation of Accounts Act, The 
provisions of 8 . 4 are therefore inapplicable to 
suob a case and hence interest and costs cannot be 
disallowed by reason of the oreditor’s failure to 
comply with provisions of B. 3. [P 757 Q 1 ] 

Krishna Swamp — for Petitioner. 

Order. — The plaintiff brought a suit 
against the defendant for the recovery of 
Rs. 250 principal and Rs. 35-4-0 interest, 
alleged to be due on loans advanced as 
evidenced by entries in the plaintiff's bahi 
duly signed by the defendant. The defen¬ 
dant pleaded that the suit was premature, 
as it had been agreed that the defendant 
could repay the amount due at any time 
in three years. He also prayed for instal¬ 
ments. The Judge, Small Cause Court, 
decided the first point against the defendant 
as he produced no convincing evidence to 
prove the alleged agreement to re-pay at 
any time in three years. He also found 
that there was no adequate ground for 
allowing instalments. He however held 
that the plaintiff was a “money-lender” 
and as he kept no accounts, he was not 
entitled to interest and costs under the 
Punjab Regulation of Accounts Act. He 
accordingly passed a decree for Rs. 250, 
the principal amount advanced plus annas 
four cost of notice, or Rs. 260-4-0 in all. 
The plaintiff has filed a petition for reyi- 
sion in this Court, urging that the interest 
and costs should have been allowed, as 
the Punjab Regulation of Accounts Act did 
not apply to this case. The respondent 
has been served but is not present. 

I 

The defendant in this case is admittedly 
a contractor. The lower Court purported 
to act under S. 4, Punjab Regulation of 
Accounts Act, which provides that not¬ 
withstanding anything contained in any 
other enactment in force for the time be¬ 
ing in any suit or proceeding relating to a 
“loan,” the Court shall disallow the whole 
or a portion of the interest and shall dis. 
allow costs, if the plaintiff is a “creditor” 
as defined in the Act and has not complied 
with the duty oast on him bo maintain and 
furnish accounts as laid down in S. 3 of 
the Act. S. 2 (vii) of the Aot defines a 
‘loan,’ and specifically provides that it 
shall not include, inter alia, a loan 
advanced to a trader. 'Trader' is defined 
in Cl. (ix) as including a contractor. The 
defendant is admittedly a contractor. In 
these oiroumstances it is clear that the 
present salt did not relate to a loan as 
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defined in the Act. The provisions of 
S. 4 therefore vpere inapplicable and in¬ 
terest and costs could not have been dis- 
allowed by reason of the plaintiff’s failure 
to comply with the provisions of S. 3. 

The rate of interest is clearly mentioned 
in the various writings in the plaintiff’s 
bahi signed by the defendant himself in 
his own hand. The defence on the merits 
put forward by the defendant was not 
substantiated. There are no grounds why 
the plaintiffs should not get interest and 
costs. I accept the petition for revision 
and in a modification of the decree of the 
Court below, pass a decree for Rs. 285-4.0 
with costs in both Courts against the 
defendant. 

d.S./b.K. Petition accepted. 
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Jai Lal, J. 

Ganda Ram — Appellant. 

V. 

Shiva Nand-Ganesh Das and others — 

Respondents. 

Second Appeal No. 15 of 1936, Decided 
on 8th October 1936. 

(a) Provincial Insolvency Act (1920), Ss. 4, 
68, 75 (1), Proviso 2—Official Receiver taking 
possession of certain property— Objection 
raised under S. 68 to action of Official Re¬ 
ceiver by person claiming property as his 
own—Insolvency Court framing issue and 
deciding in favour of claimant and releasing 
property—Appeal lies from order releasing 
property under Proviso 2 to S. 75 { 1 ). 

Wbeifi a person makes an applioation under 
S. 68, objeoting to the conduct of the Official 
Receiver in taking possession of property belonging 
to him and not to the insolvent, and the Insol¬ 
vency Court frames an issue on the point and 
decides that the property belongs to the person 
claiming it, an appeal lies against the order releas¬ 
ing the property, under the 2nd proviso to sub- 
B. (1) of S. 76 as the Insolvency Court must be 
deemed to have investigated the claims of the 
claimant under 8. 4, having framed issues, recor¬ 
ded the evidence and then disposed of the objec¬ 
tion. He cannot be said to have merely heard an 
appeal from the action of the Official Receiver. 

» V [P 767 0 2] 

(b) Provincial Insolvency Act (1920), S. 75 
^Creditor is entitled to appeal against order 
which affects him along with other creditors 
—It is not necessary that he alone should be 
affected by order appealed against. 

A creditor is entitled to appeal against an order 
by the Insolvency Court which affects him along 
with other creditors and it is not necessary under 
B. 76, Provincial Insolvency Act, that he alone 
should be affected by the order appealed against and 
not jointly with other creditors '.AIR 1933 Lah 
856 and A jT R 1934 Lah 968, Rel, on.[B 757 C 2] 


Nand Lal — for Appellant. 

Shamlu Lal Puri — for Respondents. 
Judgment.—-The respondent Shiva Nand 
applied to the Insolvency Judge under 
S. 68, Provincial Insolvency Act, objecting 
to the conduct of the Official Receiver in 
taking possession of the property which 
Shiva Nand claimed was his own and not 
that of the insolvent. On receipt of the 
application, the Insolvency Judge framed 
an issue whether the property belonged to 
the insolvent or to Shiva Nand and decided 
in favour of the latter. One of the credi¬ 
tors who it appears had moved the Official 
Receiver to take possession of the property 
in dispute, appealed to the Additional 
District Judge against the order of the 
Insolvency Judge releasing the property 
on the application of Shiva Nand. His 
appeal has been dismissed on the ground 
that under S. 75, Provincial Insolvency 
Act, a creditor is not entitled to appeal 
from an order of this description but that 
the Official Receiver is the only competent 
person to appeal. The creditor in question 
has consequently presented a second appeal 
in this Court and a preliminary objection 
is taken on behalf of the respondent that 
no appeal lies. In my opinion however an 
appeal lies under the second Proviso to 
sub-8.1 of S. 75. It is true that an appli. 
cation was made to the Insolvency Judge 
under S. 68, Provincial Insolvency Act, but 
the learned Judge must be deemed to have 
investigated the claim of Shiva Nand under 
S. 4 of the Act because he framed an issue, 
recorded evidence and then disposed of the 
objection. It is not that he merely heard 
an appeal from the action of the Official 
Receiver. 

On the merits of the appeal, the view of 
the learned Additional District Judge can¬ 
not be sustained. The matter has been 
before this Court on several occasions and 
it has now been held that a creditor is 
entitled to appeal against an order which 
affects him along with other creditors and 
therefore the contention of the learned 
counsel for the respondent that S. 75 of 
the Act gives a right to a creditor to 
appeal only if he alone is affected by the 
order appealed against and not jointly 
with other creditors, has no force. AIR 
1933 Lah 856^ and AIR 1934 Lab 968" 

1. Radhe Kishan Tirath Bam v. Fateh Maho¬ 
med, AIR 1933 Lah 856=147 I 0 262=35 
P L R 171. 

2. Barkat Rai v. Jewanmal, AIR 1934 Lah 968 
=164 I C 708. 
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are authorities in support of the contention 
of the appellant that he is entitled to 
appeal to the learned Additional District 
Judge. I consequently accept this appeal, 
set aside the order of the Additional Dis. 
triot Judge and send the case back to him 
with direction to hear the appeal on the 
merits. The costs of this appeal shall abide 
the result. Parties to appear in the Addi¬ 
tional District Judge’s Court on 9bh 
November 1936. 

R.m./r.k. Appeal allowed. 


A. 1. R. 1937 Lahore 738 

Tek Chand and Skemp, JJ. 

Ahmad Mukhtar and others — 

Plaintiffs — Petitioners. 



Hari Ram and others — Defendants — 

Opposite Party 
Civil Misc. Petition No. 393 of 1936, 
Decided on 28th October 1936, for leave 
to appeal to His Majesty in Council, from 
judgment of Tek Chand and Dalip Singh, 
JJ., D/. 9th April 1936, reported in 4 I R 
1937 Lah 370. 


Civil P, C. (1908), S. 110—Questions sought 
to be agitated before Privy Council, subject 
of consideration by Courts for period over 
70 years —Courts arriving at uniformly one 
decision—'Petitioner’s predecessorin-interest 

party to several cases — Titles created on 
strength of those decisions—No substantial 
question of law is involved nor is case other¬ 
wise fit for appeal to Privy Council. 

Under S. 110, Civil P.O., it is incumbent upon the 
Court in a case where the appellate decree aifirmed 
the decree of the lower Court to be satisfied, before 
it burdens the Judicial Committee of the Privy 
Council with tho bearing of the appeal, that a 
question fairly open to argument, and not merely 
an alleged question of law, is involved in the 
appeal. [p 759 q 1 ] 

Where the questions sought to be agitated be¬ 
fore His Majesty in Council have been the subject 
of consideration by the Courts in tho Punjab for 
a period of over 70 years and the Courts have 
uniformly arrived at one decision on them and 
the predecesBor-in-interest of the petitioner was a 
party in several of the cases in which those ques¬ 
tions arose and on the strength of those decisions 
titles have been created for a long time, no sub¬ 
stantial question of Uw is involved in the appeal 
nor is the case otherwise fit for appeal to His 
Majesty in Council : A I R 1936 Rang 125 ; 
AIR 1929 Lah 55 and AIR 1926 Oiidh 361, 
on. [p 758 0 2; P 759 0 1] 

Manohar Lai — for Petitiooers. 

Vishnu Dutta and Shamsher Bahadur 

for Opposite Party. 

Order. This is a petition under Ss. 109 
and 110, Civil P. C., for leave to appeal to 


Hia Majesty in Council from the judg¬ 
ment and decree of this Court in First 
Appeal No. 1283, of 1930 decided on 9bh 
April 1936, The value of the subject 
matter in dispute is Rs. 10 , 000 , but the 
decree of this Court affirmed the decision 
of the Court of first instance. We have 
therefore to see whether the proposed 
appeal involves some substantial question 
of law. The questions which the peti¬ 
tioners seek to agitate before His Majesty 
in Council are: (1) The effect of the 
“attachment" of the property of private 
individuals (inoludiog that of the predeoaa- 
sor.in.interest of the petitioners) in 1057 • 
( 2 ) the meaning and purport of the 
Proclamation of 29 th September I 85 Q 
creating building tenancies on the land 
“attached," and (3) whether the “resto¬ 
ration" of the “attached” properties to 
the original owners was subject to the 
rights of tho tenants who had constructed 
buildings in the meantime in accordance 
with the terms of the proclamation. 

These questions have been the subject of 
consideration by the Courts in the Punjab 
for a period of over 70 years and except 
in one case, the decision of which was 
admittedly based on a mistranslation of 
the Proclamation, it has been uniformly 
held that the attachment" or seizure of 
private property at Delhi in 1857, when a 
state of war prevailed there, was an “Act 
of State which could not be called in 
question in Municipal Courts, that by the 
attachment the title of Government had 
become complete and that the subsequent 
restoration of the property seized to the 
original owners conferred a new title on 
them. It has also been held that the 
building tenancies created in the mean¬ 
time under the Proclamation were of a 
permanent nature. To several of the 
oases in which these questions were deci¬ 
ded, Karim Bakhsb, the predecessor-in- 
interest of the plaintiff.petitioners, was a 
party. It is also clear from the evidence 
on the record that the plaintiffs' ancestors 
had accepted the re.grant from Govern¬ 
ment, subject to the rights of the predeces¬ 
sors of the defendant-respondents as per¬ 
manent tenants. 

On the facta concurrently found by the 
trial Court and this Court, no substantial 
questions of law really arise, and in view 
of the long course of decisions in this 
Court and the Chief Court and the fact 
that on the strength of these decisions 
titles have been created for a long time, 
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jwe do not think that this is a fit case in 
which leave to appeal to His Majesty in 
Council should be granted. As observed 
by Page, 0. J. in 13 Pang 744^ : 

Under S. 110, Civil P. 0., it Is incumbent upon 
the Court in a case where the appellate decree 
Affirmed the decree of the lower Court to be satis* 
Ified, before it burdens the Judicial Committee of 
the Privy Council with the hearing of the appeal, 
that a question of law fairly open to argument, 
.-and not merely an alleged question of law, is 
involved in the appeal. 

. See to the same effect 9 Lah 581^ and 
I Luck 265.^ 

Mr. Manohar Lai also stressed the 
point that the tenancy in this case could 
not be a permanent one as the rent had 
• been raised twice. But as has been poin- 
•ted out in the judgment of this Court, this 
was done by consent of parties and there¬ 
fore this circumstance does not militate 
against the tenancy being a permanent 
one. In our opinion no substantial ques- 
tion of law” is involved, nor is the case 
otherwise fit” for appeal to His Majesty 
'in Council and we dismiss the petition 
with costs. 

R.M./r.K. Petition dismissed. 

1. M. C. Patail v. Hoosain Goolam Ariff, AIR 

1936 Raug 125=161 1 0 383=13 Rang 744. 

2. Feroze Din Khan v. NawabKhan, AIR 1929 

Lah 65=110 1 C 258=9 Lah 691=29 P L R 

529. 

Sartaj Kuai v. Mahadeo Bakheb, AIR 1926 

Oudh 381=95 I 0 193=29 0 0 216=1 Luck 

265=3 0 W N 667 (F B). 
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Tek Chand, J. 

J\It, Saidan — Plaintiff — Appellant. 

V. 

Sharaf — Defendant — Respondent. 

Second Appeal No. 690 of 1936, Decided 
'On 18th December 1936, from decree of 
Dist. Judge, Jhelum, D/- 23rd April 1936. 

Mahomedan Law—Marriage—'Dissolution— 
Renunciation of Islam by one of spouses dis* 
rsolves marriage — Renunciation must be 
.proved—Motive of renunciation is immate* 
;rial. 

Renunciation of lelam by one of the sponses 
results ipso facto in the dissolution of the marriage 
and it is immaterial whether the motive for the 
.renunciation was a genuine conversion or a mere 
device to have the marriage dissolved. The 
factum of renunciation however must he proved 
all the same : AIR 1924 Lah S97i AI R 1934 
Lah 976 and A I R 1936 Lah 666, Eel. on. 

[P 760 C 1] 

Brij Lai — for Appellant. 

L, M, Datta — for Respondent. 


Judgment.—On 9th December 1935, 
the plaintiff, Mt. Saidan, instituted a suit in 
the Court of the Subordinate Judge, Chak- 
wal, for a declaration that her marriage 
with defendant Sharaf had been dissolved 
on 23rd October 1935, when she renounced 
Islam and embraced Christianity. The 
defendant denied the factum of the plain¬ 
tiff’s renunciation of Islam or conversion 
to Christianity, and stated that she was 
still a Mahomedan and had been abducted 
by one Sadar-ud-din with whom she was 
living. The defendant had instituted cri¬ 
minal proceedings on 19th November 1935 
against Sadar-ud-din and in order to 
furnish a defence in that case, a false 
story had been concocted as to her alleged 
conversion to Christianity. The trial 
Judge decreed the suit. On appeal by the 
defendant, the learned District Judge came 
to the conclusion and held that the plain¬ 
tiff had failed to prove the genuineness of 
her alleged apostasy from Islam or con¬ 
version to Christianity. He accordingly 
accepted the appeal and dismissed the suit. 

In support of her allegation as to her 
conversion, the plaintiff had produced in 
the trial Court a baptismal certificate pur¬ 
porting to have been issued by one J. M. 
Paul of Lyallpur, bearing date 23rd Octo¬ 
ber 1935. The trial Judge considered 
that this certificate furnished strong cor- 
roboartion of the statement of the plain¬ 
tiff, and relying on it he held that the 
plaintiff was converted to Christianity on 
23rd October 1935. The learned District 
Judge, however, considered the document 
to be highly suspicious and felt that it had 
been ante-dated from 23rd November 1935 
to 23rd October 1935, in order to furnish 
a defence in the criminal case under 
8 . 498, I. P. 0., which had been instituted 
by the defendant against Sadar-ud-din, 
the alleged abductor of the plaintiff. The 
learned Judge also stressed the fact that 
the padre J. M. Paul had not been pro¬ 
duced. 

The case came up for hearing before me 
on 20bh November 1936 and after hearing 
both counsel, I considered it necessary to 
examine J. M. Paul in this Court, He was 
accordingly summoned as a witness and 
has been examined to-day. His state¬ 
ment leaves no doubt whatever that the 
so-called baptismal certificate was written 
on 23rd November 1935 and that the date 
was subsequently changed to 23rd October 
1935. In his examination.in-obief the 
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witness stated that the alteration had 
been made by him at the time when the 
certificate was written, as he had inadver¬ 
tently given the month as "ll” instead of 
^ 10 and that he corrected the mistake 
immediately. Ha also stated that before 
converting her and issuing the certificate, 
she had given him an application in writ¬ 
ing stating that she wanted to bo conver¬ 
ted. He produced this application Ex. P.l. 
The application bears the date 23rd Novem¬ 
ber 1935. It is, therefore, quite clear that 
the statement made by the witness in the 

examination.in-ohief as to how the altera¬ 
tion in the date was made is untrue, and 
it also establishes beyond doubt that the 
so-oalled baptismal certificate was written 
on 23rd November 1935. 

As already stated, the criminal case had 
been^ instituted on 19th November 1935. 
It will thus appear that the suspicions of 
the learned District Judge as to the genu¬ 
ineness of Ex. p.l which had been delibe- 
rately ante-dated so as to make out that 
the so-called conversion took place before 
the criminal complaint was filed, were 
fully justified. The statement of J. M. Paul 
is unsatisfactory in several other parti¬ 
culars also. The evidence, taken as a 
whole, leaves no doubt in my mind that 
the learned District Judge has correctly 
found that the alleged apostasy of the 
plaintiff from Islam and her conversion to 
Christianity were not genuine. 


It is no doubt the law that renunciation 
of Islam by one of the spouses results ipso 
facto in the dissolution of the marriage 
and it is immaterial whether the motive 
for the renunciation was a genuine conver¬ 
sion or a mere device to have the marriage 
dissolved : see AIR 1924 Lah 397 A I R 
1928 Lah 954 A I R 1934 Lah 976® and 
AIR 1936 Lah 666,^ but the factum of 
renunciation must be proved all the same. 
In this particular case the finding of the 
learned District Judge is that there was no 
such renunciation on 23rd October 1935, 
as alleged in the plaint. This finding is 
one of fact, and the evidence now taken 
leaves no doubt as to its correctness. On 
this finding the plaintiff’s suit wa s rightly 

1. Bakho V. Lai, AIR 1924 Lah 397=71 1 0 
830. 


2. Rahmate v, Nikka, A I R 1928 Lah 954=111 
IC 160=29PLRe70, 

Bakhsh, AIR 1934 Lah 

f D* 


4, Sardar Mohammad v. Maryam Bibi AIR 
1936 Lah 656=166 I 0 383. 


dismissed. The appeal fails and is dis 
missed with costs. 




Appeal dismissed. 
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Jai Lal, J. 

Mt. Widya Wati and others _ 

Defendanta - Appellants. 

V. 

Nand Lal and others — Plaintiff’s_ 

Respondents, 

Second Appeal No. 815 of 1936, Decided 
on 17th December 1936, from order of 
Dist. Judge, Multan, D/- 25th May 1936, 

Limitation Act (1908), Art, 125— Aliena¬ 
tion—Property sold by widow and mother of 
last male holder jointly—Suit by reversioner 
for declaring sale void against him—Art. 12& 
applies. 

Where a certain property was actually sold by 
a widow jointly with the mother of the late last 
male bolder and a revereioner brought a suit to 
declare the sale void as against him : 

Held : that as the mother jointly with the- 
widow actually transferred the land, she was- 
efltopped from claiming possession of the land aa 
against the purchaser and Art. 125 was applicable 
to the case. [p 751 0 1 ]. 

Vishnu Datta for Nawal Kishore — 

for Appellants. 

mukand Lal Puri and Bishan Narain 

— for Respondents, 

Judgment. This second appeal ia 
by the vendee or the representative-in- 
interest of the vendee. The property waa 
sold by two widows, the widow and the 
mother respectively of the last male- 
holder. The parties are governed by tho 
Hindu law. The sale was for Rs. 1,000 
by means of a sale deed executed by both 
the widows as vendors on 7th June 1927, 
The respondent who is admittedly th& 
next male heir to the estate instituted a 
suit on 9bh August 1933 for a declaration 
that the sale shall not affect his rever. 
sionary rights. The learned Additional 
District Judge has on appeal held that 
necessity for Rs. 464 has been established 
but not for the balance. On this appeal 
three questions are raised ; firstly, that 
the suit was barred by time, secondly that 
the plaintiff was estopped from main¬ 
taining the suit, and thirdly that thd 
learned Additional District Judge has on 
insufficient and illegal grounds refused to 
hold the balance of consideration to be for 
necessity. 

With regard to the limitation, it is con¬ 
tended that Art. 125, Lim, Act, applied by 
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the learned Additional Diaferict Judge to 
this case is not really applicable. That 
Article lays down limitation of 12 years 
from the date of the alienation for a suit 
during the lifetime of a Hindu or Mahome- 
dan female by a Hindu or Mahomedan 
who, if the female had died at the time 
of the institution of the suit, would be 
entitled to the possession of the land, to 
have an alienation of such land made by 
the female declared to be void except for 
her life or until her re-marriage. The 
one ground on which it is contended that 
this Article does not apply to this case is 
that if the alienation be deemed to be by 
the widow, then there is the mother who 
would at the time of the institution of the 
suit be entitled to take possession of the 
land in dispute. Secondly that though 
this second lady, the mother, has joined 
in the sale, the sale of her expectancy 
by her is void under the provisions of 
S. 6, T. P. Act. It is therefore urged 
that the sale by the mother should not be 
deemed to be a sale of the land as ex. 
pressly stated in the sale deed, but it 
inust be deemed to be a sale of her future 
right and thus void. This argument, how¬ 
ever, in my opinion, is not open to the 
appellant who according to the deed is 
clearly a purchaser of the land from the 
mother jointly with the widow and he 
cannot therefore deny the right of his 
own vendor to sell the land. Moreover 
the question whether the mother is or is 
not entitled to sell the land does not 
affect the applicability of Art. 125 con¬ 
sidering that she actually did transfer the 
land and as against the vendee would be 
estopped from claiming possession of the 
land. The argument therefore of the 
appellants' counsel that Art. 125 does not 
apply for the reasons stated above is fal¬ 
lacious. In my opinion, the learned Addi¬ 
tional District Judge has rightly applied 
that Article to this case. 

With regard to the question of estoppel, 
it is said that after the sale to the appel¬ 
lant, the plaintiff.respondent received the 
rent of the property sold from the appel. 
lant and also paid his share of some re¬ 
pairs done to the property by the appel. 
lant. In the first instance it has not 
been shown that after the payment and 
receipt of these two items respectively the 
appellant spent any money or acted to his 
detriment with regard to the property in 
dispute relying upon the so-called repre. 
sentation of the respondent; but another 
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ground against the appellants’ case is that 
the respondent immediately after the sale 
of the property to the appellant instituted 
a suit for recovery of his share of rent 
and in the plaint he clearly stated that 
the suit had been instituted against the 
appellant without prejudice to the right 
of the plaintiff to have the sale set aside 
which was clearly stated in the plaint to 
be void. It appears that the respondent 
is a share.holder in the property and the 
widow and the mother, the vendors of the 
appellant, had sold to the appellant only 
their share in the property. Under the 
circumstances, in my opinion, it is obvious 
that the respondent cannot be held to be 
estopped by anything done by him as 
contended by the appellant. 

With regard to the question of con¬ 
sideration, the question is really one of 
fact and nothing has been stated to show 
that the conclusion of the learned Addi¬ 
tional District Judge is in any way opposed 
to law. He has considered the evidence 
and has held it to be insufficient to prove 
necessity. I dismiss this appeal with 
costs. 

Cross-objectioDS have been filed by the 
respondents claiming that the whole con¬ 
sideration should have been declared to 
be taken for necessity. There again, the 
conclusion of the Additional District Judge 
is one of fact and the cross-objections 
have not been pressed. I dismiss them 
with costs. 

S.C./d.S. Appeal and cross-objections 

dismissed. 

A. I. R. 1937 Lahore 761 

Jai Lal and Abdul Rashid, JJ. 

Mt, Shahzadi 3i — Defendant — 
Petitioner. 

V. 

MU Rahmat Bi and others, Plaintiffs 
and others, Defendants — Opposite 
Party. 

Civil Misc. Petn. No. 416 of 1936, 
Decided on 9th November 1936, for appeal 
to His Majesty in Council, from decree of 
Jai Lal and Dalip Singh. JJ., D/. 19th May 
1936, reported in A I B 1936 Lah 879, 

(a) Administration — Suit for — Suit is of 
representative nature - All creditors need 
not be arrajed as parlies — Creditors how¬ 
ever must be called on to prove their debts 
after decree is passed. 
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In aD adminUtration suit, the object of wbioh 
always ia to obtain au order for the administra¬ 
tion of the estate of a deceased person under the 
supervision of the Oourt whioh must necessitate 
the payments of all the debts from the estate and 
therefore essentially a representative suit, it is 
not necessary that all the creditors should be 
arrayed as parties. All that is necessary in such 
cases is to call upon all the creditors after the 
decree has been passed to prove their debts and to 
pay such debts as have been proved before dis¬ 
tribution of the estate to the heirs. [P 763 0 1] 

(b) Civil P. C. (1908), S. 110 — Subatential 
question of law—Administration suit — Non¬ 
joinder of all creditors is not substantial 
question of law. 

The question of non*joinder of all the creditors 
in an administration suit cannot be held to be a 
substantial question of law involved in the 
appeal sought to be presented to His Majesty in 
Council. [P 763 0 1] 

(c) Civil P. C. (1908), S. 110 - Leave to 
appeal-High Court modifying lower Court's 
decree in applicant's favour — Decree par¬ 
tially confirming lower Court's decree—Leave 
cannot be granted to agitate the confirmed 
portion of the decree. 

It would be anomalous to grant leave to appeal 
to His Majesty in Council to an applicant on mat¬ 
ters in which a High Court has ooncurred with 
the trial Court on the mere ground that on other 
matters High Court has modified the dccreeof the 
trial Court but in favour of the applicant: 
AIR 1035 Cal 146 &nd A I R 1923 Mad 30, 
Bel. on* [P 764 C 1] 

Abdul Rahman and Bishan Narain — 

for Petitioner. 

Kirpa Narain and Bhagwat Dial — 
for Opposite Party (Plaintiffs). 

Jai Lai, J.—This is an application for 
leave to appeal to His Majesty in Council 
from a decree passed by this Court on 
19th May 1936. Two appeals were pre¬ 
sented by the applicant to this Court against 
a decree passed by the Subordinate Judge 
of Delhi in two suits which were con¬ 
solidated and tried together. Both the 
suits were for the administration of the 
estate of the late Ilaji Bakhah Ilabi : 
one was by the respondent Mohammad 
Rafi and the other by the applicant Mt. 
Sbabzadi Bi, the son and widow res¬ 
pectively of the deceased. 

The main dispute, so far as it is rele¬ 
vant to this application in those suits, was 
whether certain properties which were 
claimed by Mt. Shahzadi Bi were her 
properties or whether they were part of 
the estate of the deceased. The Subordi¬ 
nate Judge held that out of the 11 proper¬ 
ties which were claimed by Mt. Shahzadi 
Bi, only three were hera and the remain- 
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ing eight formed part of the estate of 
Haji Bakhah Ilabi. Mt. Shahzadi Bi 
being dissatisfied with this decree, pre¬ 
sented two appeals to this Oourt while 
Mohammad Rafi filed cross.objeotions. 
The main contention, both in the appeals 
and in the orosa-objeotions, was as to the 
ownership of the eight and three proper¬ 
ties respectively. By the judgment and 
decree of this Court mentioned above, the 
cross-objections were dismissed. The ap¬ 
peals of the applicant were partially 
accepted and out of the remaining eight 
properties claimed by her on appeal this 
Court held that four belonged to Mt. 
Sbabzadi Bi and the remaining four to the 
estate of the late Haji Bakhsh Ilabi. The 
object of the appeal to His Majesty in 
Council is to contest the decree of this 
Court wbioh affirmed the decree of the 
trial Court so far as the remaining four 
properties have been held to be part of 
the estate of Haji Bakhsh Ilabi. 

A preliminary objection is raised on 
behalf of the respondent that the appli. 
cant is not entitled to appeal to His 
Majesty in Council beoanse the decree of 
the trial Court was affirmed by this Court 
so far as the four properties are con¬ 
cerned. It is urged that though the 
decree of the trial Court was varied by 
this Court, this was done in favour of 
the applicant and no part of the decree 
was varied against her. Now, there is no 
dispute that the value of the properties 
now in dispute is more than Rs. 10.000. 
Therefore the first requirement of S. 110, 
Civil P. 0., that the amount or value of 
the subject matter of the suit in the 
Court of the first instance and the amount 
or value of the subject matter in dispute 
to His Majesty in Council must be Rupees 
10,000 or above, is satisfied. But there 
is a further condition imposed by S. 110, 
before leave to appeal can be granted and 
it is that where the decree or final order 
appealed from affirms the decision of the 
Court immediately below the Court pass¬ 
ing such decree or final order, the appeal 
must involve some substantial question of 
law. A half-hearted attempt was made 
by the learned counsel for the applicant 
to show that the appeal involves a sab. 
stantial question of law, but we are not 
satisfied that any such question is involved 
in this case. It was contended that the 
substantial question of law involved in 
appeal is that an administration suit must 
always be of a representative oharaoter 
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and in order that such a Buit can be held 
to be of a representative character the 
plaintiff must formally implead those 
whom he seeks to represent. 

In urging this objection, the learned 
counsel ignores the fact that the applicant 
herself was the plaintiff in one of the 
suits. No authority, however, has been cited 
to show that in an administration suit, 
the object of which always is to obtain an 
order for the administration of the estate 
of a deceased person under the supervi¬ 
sion of the Court which must necessitate 
the payments of all the debts from the 
jestate and is therefore essentially a 
representative suit, it is necessary that all 
jthe creditors should be arrayed as parties. 
In our opinion all that is necessary in 
such oases is to call upon all the creditors 
after the decree has been passed to prove 
their debts and to pay such debts as have 
been proved before distribution of the 
estate to the heirs. In any case, in both 
the suits in question, decrees having been 
[passed and administration having been 
directed in accordance with law, the ques- 
tion of non.joinder of all the creditors 
cannot be held to be a substantial ques¬ 
tion of law involved in the appeal. 

The main contention of the learned 
counsel for the applicant was that the 
decree of this Court did not affirm the 
decision of the Subordinate Judge. We 
are however of opinion that this conten¬ 
tion of the learned counsel is devoid of 
force. In deciding this question we must 
look not to the form of the decree but to 
the substance. It is no doubt true that 
this Court accepted the appeal of the 
applicant and varied the decree of the 
trial Court in her favour. But so far as 
the matter which is sought to be agitated 
in appeal to His Majesty in Council is 
concerned, the decision of the Court.below 
was confirmed. The dispute about each 
item of property was independent of the 
dispute about the other items and history 
of each property had to be gone into to 
decide whether it belonged to Haji 
Bakbsh Ilahi at the time of his death or 
whether it belonged to Mt. Shahzadi Bi. 
Therefore, there is a clear distinction 
between this case and a suit for accounts 
in which the determination of the amount 
depends upon examination of the same 
account and for this reason some of the 
oases cited on behalf of the applicant are 
distinguishable, as for instance 51 Cal 


969.^ 54 All 146,2 A I R 1935 Cal 250,^ 
A I R 1933 Pat 262^ and A I E 1935 
Oudh 489,^ 

In 11 Lah 465® some observations occur 
which support the contention of the res¬ 
pondent that the decree in this case must 
be deemed to have been affirmed by this 
Court so far as the properties now in 
dispute are concerned. AIR 1923 Mad 
30’ is a clear authority in favour of the 
respondents' contention. The matter has 
recently been exhaustively discussed by a 
Division Bench of the Calcutta High 
Court in 38 C W N 1174.® In that case 
the suit was for partition of certain pro¬ 
perties. The plaintiffs claimed a half 
share therein and also for accounts. The 
Subordinate Judge made a decree declar. 
ing in^ eff'eot the plaintiffs' share to be 
one-third, after excluding certain proper¬ 
ties which he found had already been 
partitioned and also ordering accounts for 
a certain period. Of the properties in 
respect of which he decreed partition, he 
ordered a few items to be kept joint and 
the others he ordered to be partitioned 
by metes and bounds. On appeal by 
plaintiff 1 and a cross-objeotion by plain¬ 
tiff 2| the High Court of Calcutta varied 
the decree of the trial Court by dismiss¬ 
ing the appeal save and except that it 
ordered a partition by metes and bounds 
of all^ the properties found to be joint. 
Plaintiff 1 thereupon applied for leave to 
appeal to His Majesty in Council. The 
learned Judges held that under such cir¬ 
cumstances the plaintiff was not entitled 
to appeal to the King in Council because 
of the modification made by the High 
Court on other points on which the Courts 
had concurred without showing that some 
substantial question of law was involved. 
With the conclusion and the reasons 

t 

1. Anoapurnabai v. Ruprao, AIR 1925 P C 60 
=86 I 0 604=61 Cal 969=61 I A 319 (P 0). 

2. Natbu Lai v. Baghubir Singh, AIR 1992 
All 65 = 135 I C 234 = 64 All 146 = 1931 
A L J 968 (8 B). 

3. B. N. Ry. Co. Ltd. v. Ruttanji Ramji, AIR 
1935 Oal 250=165 I 0 727=39 0 W N 62. 

4. Homeshwar Singh v. Kameshwar Singh, AIR 

1933 Pat 262=144 I 0 320. 

6 . Bisheshwar Bakbsh Singh v. Biswanath 
Singh, AIR 1936 Oudh 489 = 156 I 0 10 = 
1935 OWN 947=11 Luck 320. 

6 . Asa Ram v. Kishen Chand, AIR 1930 Lah 
654=123 I 0 623=11 Lah 465=31 PLR 236. 

7. Vadivelammal v. Rajaratnam Mudaliar. AIR 

1923 Mad 30. 

8 . Bibhuti Bhuean Dutta v. Breepati Dutta. 
AIR 1936 Cal 146=154 I 0 1072 = 62 Oal 
257=38 OWN 1174. 
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therefor given in the judgment, we ven. 
ture respectfully to agree. In our opinion 
it would be anomalous to grant leave to 
appeal to the applicant on matters in 
which this Court has concurred with the 
trial Court on the mere ground that on 
other matters this Court has modified 
the decree of the trial Court but in favour 
of the applicant. 

The learned counsel for the applicant 
has asked us to allow him to amend his 
grounds of appeal in case we granted him 
leave to appeal to His Majesty in Council. 
He stated that when the judgment of this 
Court was announced, one item of pro¬ 
perty out of the four in which the judg¬ 
ment of the trial Court has been affirmed 
was adjudged to be the property of the 
applicant; but in the judgment as finally 
recorded that property has been found 
to belong to the estate. This in our 
opinion would not be a ground of appeal 
to His Majesty in Council and if the 
applicant has any grievance in the matter, 
she has her remedy by moving this Court 
to correct its judgment on an application 
for review or by such other procedure as 
the applicant may indicate. We dismiss 
this application with costs. 

B.D./d.S. Application dismissed. 
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Addison and Din Mohammad, JJ. 

Kartar Singh Bedi — Defendant 

— Appellant. 

V. 

Dinga Singh —Plaintiff — Respondent, 

First Appeal No. 125 of 1936, Decided 
on 15th December 1936, from decree of 
Senior Sub. Judge, Montgomery, D/- 18th 
December 1935. 

i 

Practice—Stay of trial—Punjab — Suit for 
recovery of mortgage-debt—Defendant rais¬ 
ing defence that plaintiff contracted with 
him to purchase part of mortgaged property 
in consideration of wiping out mortgage debt 
— Pending decision, suit for specific per¬ 
formance of contract against plaintiff—Best 
course held was to stay mortgage suit till 
decision in suit for specific performance. 

A suit was brought for the recovery of the 
mortgage debt. The defendant raised the defence 
that the plaintifi had entered into contract with 
the defendant for the purchase of a part of the 
mortgaged property, the consideration of which 
would have wiped the mortgage debt and that the 
plaintifi failed to abide by such contract. Pond¬ 
ing the decision of such suit by the trial Court, 
the defendant filed a suit for specific performance 
of the contract against the plaintlfi : 


1987 

Held : that as the Transfer of Property Act did 
not apply to Punjab but only its principles 
were applied, it was doubtful whether principles 
of 8. 64, T. P. Act, could be applied to the case la 
view of 8.13, Specific Relief Act, The best course- 
was therefore to stay the mortgage suit till the 
decision of the appellant’s suit for specific per¬ 
formance : AIR 1934 P G 236\ AIR 1931 p c 
?9 and AIR 1933 P C 29, Ref, [p 766 0 2;. 

P 766 0 1] 

Jagan Nath Aggarwal — lor Appellant., 

Mehr Ghand Mahajan and Qabul 
Chand for Dev Baj Sawhney — for 
Respondent. 

Addison, J.— The plaintiff brought a 
suit against the defendant for the reoovery 
of Rs. 2,32,296.12.0 on the footing of twa 
mortgages, dated 30th July 1928 and 11th 
February 1931, respeotively. The exeou. 
tion of the deed was admitted and bo 
were the terms except that it was pleaded 
that the condition relating to the pay. 
ment of compound interest in default was 
penal and unenforceable. The main plea 
taken by the defendant was that the 
plaintiff by a letter, dated 2l8t August 
1931, entered into an agreement with him 
for the purchase of a part of the mort¬ 
gaged property, the consideration of which 
would have wiped out the mortgage debt^ 
and’ as he had ;-failed to abide by the con. 
tract he could not maintain the present 
suit. The plaintiff denied the authorship 
of this letter and in the alternative con¬ 
tended that even if it were admitted that 
he had written it, it was inadmissible in 
evidence as it was unregistered and offended 
against the provisions of Proviso 4 of S. 92^ 
Evidence Act. The trial Court held that th& 
letter was inadmissible and decreed the suit. 
There was an appeal to this Court which 
was decided on Ist June 1934. The learned 
Judges who composed the Division Bench 
found that the letter was admissible in 
evidence, and accepting the appeal, sent 
the case back for trial on the merits. The 
case has now been tried. The trial Court 
has found that the letter was written by 
the plaintiff but that as it was only an 
agreement to purchase and not an out-and. 
out sale, it bad no effect upon the mort- 
gage suit. The suit has accordingly been 
again decreed and the defendant has 
appealed. 

The learned counsel appearing for the 
appellant has asked us to stay or adjourn 
the hearing of the appeal for the following 
reasons : On llth April 1933 the defen. 
dant brought a suit for specific perform- 
ance of the contract. This suit was 
instituted while the first appeal was pend- 
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ing in this Court. It was properly stayed 
pending the decision of the first appeal. 
When however the mortgage suit was 
remanded for trial on the merits, the trial 
Judge ordered that the suit for specific 
performance should be stayed as the issue 
involved in it was the same as the issue 
involved in the mortgage suit. When, 
however, he came to give his decision in 
the mortgage suit, after finding that the 
■contract to purchase was established, he 
held that this did not affect the result of 
the mortgage suit. This means, if his 
decision is correct, that the same issue 
will have to be tried in the second suit; 
and it was urged that we should not, 
therefore, express any opinion on the 
merits as to the execution of the docu¬ 
ment in question until the second suit has 
been tried on the merits and decided. 

Under S. 54, T. P. Act, which was enacted 
in 1882, a contract for the sale of immove¬ 
able property does not by itself create any 
interest in or charge on such property. 
Where the Transfer of Property Act, there¬ 
fore, applies, it would seem to be correct 
that, until the suit for specific perform¬ 
ance is decreed, the defence cannot be 
raised in the mortgage suit that it should 
be dismissed on the ground that there was 
an agreement for the sale of part of the 
immoveable property which would wipe 
out the mortgage-debt. But the Transfer 
of Property Act is not in' force in the 
Punjab and the defence raised in the mort¬ 
gage suit was really based on this circum¬ 
stance. According to B. 13, Specific Relief 
Act, which was enacted in 1877, five years 
before the Transfer of Property Act was 
passed, it is laid down that notwithstand¬ 
ing anything contained in S. 56, Contract 
Act, a contract is not wholly impossible of 
performance because a portion of its sub¬ 
ject matter, existing at its date, has 
ceased to exist at the time of the per. 

formance. Ulus, (a) of the section is as 
follows: 

A contracts to sell a hoUBe to B for a lakh of 
rupees. The day after the contract is made the 
house is destroyed by a oyclone. B may be com¬ 
pelled to perform his part of the contract by pay¬ 
ing the purchase money. 

In Pollock and Mulla’s Contract and 
Specific Relief Act, Edn. 6, there is a 
commentary to the following effect : 

Illustration (a) assumes that a contract for the 
sale of a house does, of itself, transfer the benefi¬ 
cial interest in the house to the purchaser, and 
make him owner in equity in the English phrase. 
This was also the law in India before the Trans¬ 


fer of Property Act 1882 came into force. By 
S. 54 of that Act is provided that a contract for 
the sale of immoveable property does not, of 
itself, create any interest in or charge on such 
property. By S. 55 (5) it is enaoted that the risk 
of destruction is borne by the purchaser only from 
the date when the ownership passes to him and 
the ownership appears to pass on execution of a 
proper conveyance by the vendor : see S. 55 (1) 
(d). It would therefore seem that the Illustra¬ 
tion cannot now be applied where the Transfer of 
Property Act is in force. 

It is thus appareat that when the 
Specific Relief Act was passed in 1877, the 
English law was taken as the standard, 
under which a contract for sale made the 
purchaser owner in equity but, when in 
1882 the Transfer of Property Act was 
passed, the English rule was departed 
from and it was enacted that a contract 
for sale of immoveable property did not of 
itself create any interest in or charge on 
such property. Here in the Punjab the 
question is even more complicated because, 
the Transfer of Property Act is not in 
force in it. Its principles are usually 
applied though there are decisions to the 
effect that the broad principles of equity' 
and good conscience should be followed in 
the Punjab in preference to rules laid 
down in the Transfer of Property Act. In 
this state of doubt, there is no question 
but that the best course will be to stay 
the hearing of this appeal or to adjourn it 
until the suit for specific performance is 
decided. In fact it was this suit which 
should have been decided first. This is 
clear from three decisions of their Lord- 
ships of the Privy Council. In 58 Bom 
650' it was stated as follows [in headnote] ; 

In a suit for ejectment instituted in 1921 by the 
registered proprietor of the land, which was over 
Rs. 100 in value, it was not a relevant defence 
that the plaintiS had agreed to sell the land in 
suit to the defendant, even if it was alleged that 
the defendant was in possession under the con¬ 
tract. By 8. 64, T. P, Act, a transfer by sale 
could only be made by a registered instrument 
and the contract by itself does not create any 
interest in or charge on the property. If the con¬ 
tract is still enforceable, the defendant may found 
upon it to have the suit stayed, and by suing for 
specific performance obtain a title which would 
protect him from ejectment, but if it is no longer 
enforceable, its part performance will not avail 
him to any effect. 

Similarly fcha same principle was laid 
down in 58 Cal 1235^ on pages 1245.46; 

1. Pir Bux V. Mahomed Tahar, AIR 1934 P C 

235=161 I 0 326=58 Bom 650=61 1 A 388 

(P C). 

2. G-. H. 0. Ariff v. Jadunath Majumdar, AIR 

IC 762=58 Cal 1235=58 

I A 91 (P G)« 
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see also 60 Gal 980.^ The right course for 
the trial Court to have adopted, therefore, 
was, when the suit for specific perform¬ 
ance was lodged, to stay the hearing of 
the mortgage suit, pending the decision of 
the suit for specific performance. If that 
suit is decreed and the property passed to 
the plaintiff, it will be a good defence in 
the mortgage suit whether the Transfer of 
Property Act applies or does not apply. 
Wo, therefore, accede to the request of the 
appellant’s counsel and direct that the 
hearing of this appeal be stayed till the 
suit for specific performance is decided. 
If there is an appeal from that deci¬ 
sion, the two appeals can bo heard at 
the same time. We further direct that 
the hearing of the suit for specific per¬ 
formance be expedited and that that suit 
should be decided on the merits, even if 
the question of res judicata is raised by 
the plaintiff in it. Of course, if that 
defence is raised, it must also be decided 
by the trial Court. We also direct that a 
quarterly report be sent to the Eegistrar 
by the trial Court, stating how far the 
case has advanced. This is done merely 
to ensure the expedition of the trial. 

w,d./a.Ii. Appeal stayed^ 

3. Ourrimbhoy «fe Co. Ltd. v. L. A. Greet, AIR 
1933 P C 29=141 I 0 209=60 Cal 930=60 
I A 297 (PC). 
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Seeond Appeal No. 427 of 1936, Decided 
on 9th December 1936, from decree of 
Senior Sub-Judge, Jhelum, D/. 27th 
February 1936. 

Custom (Punjab)—Gift—Daughter—Ances¬ 
tral land—Bhatti Rais of Jhelum District are 
Rajputs-Custom amongst them is same as 
that of Mahomedan tribes in Jhelum District 
—Gift by sonless proprietor of whole or por¬ 
tion of his ancestral estate to his daughter U 
valid, though brother is alive. 

Bhatti Raia of tho Jhelum District are Rajpute 
and the custom prevailing amongst them is the 
same as that of the other Mahomedan tribes in 
the Jhelum District.^ Among the Mahomedan 
tribes of the Jhelum District a sonless proprietor 
has the power to gift or bequeath the whole or a 
portion of his ancestral estate to his daughter, or 
daughter’s eon in presence of near collaterals. 
Such gift made in presence of brother is therefore 
valid amongst the tribe of Bhatti Rais: Case law 
referred, [P 766 C 2; P 777 0 1] 


1987 

Qabul Chand for M. L, Puri and M. L, 
Puri — for Appellant. 

L. M. Dutta for Respondents. 

Judgment On 21at September 1934f 
Hyder. a Bhatti Rai of Mauza Gahi, 
Tehsil Find Dadan Khan, District Jhelum. 
gifted 26 Kanals and 2 Marlas of land to 
his daughter, Mt. Sattan, Hyder was son¬ 
less, but had a brother Waris, who con. 
sented to the gift. Waris himself is an 
old man over 50 years of age and is issue- 
less. On 19th October 1935, Mubariz, who 
is a first cousin of Hyder. brought a suit 
for a declaration that the land gifted by 
Hyder to his daughter was ancestral qua 
him, and that the gift wa% invalid accord, 
ing to custom and was ineffectual against 
his reversionary rights after the death o! 
Hyder. He claimed a right to maintain 
this suit, as Waris, the presumptive heir 
of Hyder, had consented to the gift. The 
defendants resisted the suit, denying the 
ancestral nature of the property, and 
alleging that even if it was anoestral, the 
gift was valid under custom. Hyder died 
during the pendency of the suit, and his 
widow Mt. Bhag Bhari was substituted as 
a defendant. 

The trial Judge found the land to be 
ancestral and relying upon the entry in 
the Answer to Question 89 of Talbot’s 
General Code of Tribal Custom in the 
Jhelum district, held that the gift was 
invalid. He accordingly decreed the suit- 
On appeal, the learned Senior Subordinate 
Judge agreed with the finding of the trial 
Judge as to the anoestral character of the 
land. He, however, found that according 
to the custom prevailing in the tribe, which 
was the same as that followed by the 
other agricultural Mahomedan tribes of 
the district, a sonless proprietor had the 
power to gift or bequeath his anoestral 
property to his daughter in the presence 
of near collaterals. He, therefore, accepted 
the appeal and dismissed the plaintiff’s 
suit. The plaintiff has come in second 
appeal to this Court, with a certificate by 
the Senior Subordinate Judge for the deci¬ 
sion of the question of custom involved in 
this case. 

After hearing counsel and examining 
the record, I have no doubt that the deci- 
sioD of the learned Senior Subordinate 
Judge is correct and must be maintained. 
Admittedly, Bhatti Rai, the tribe to 
which the parties belong, are Rajputs, and 
it is common ground that their custom is: 
the same as that of the other Mahomedan! 
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tribes in the Jhelum District. The oral 
evidence produced by the parties is 
not of much value. The plaintiff produced 
only one witness who did not cite any 
instance. The defendants produced two 
witnesses, who deposed to a gift by 
Muhammad Khan, a Bhatti Rai of the 
village Gahi (to which the parties to this 
litigation belong) to his sister, and stated 
that the gift was not challenged by the 
reversioners of the donor. The plaintiff 
produced no documentary evidence what¬ 
ever. The defendants relied upon a deci¬ 
sion of Lala Mulk Raj Bhattia, Sub-Judge, 
Jhelum, dated 21st November 1929, In 
re Shah Nawaz v. Ghulam Hussain, 
Bhattis of Tehsil Chakwal. In that case 
one Shahmali had gifted his entire estate, 
which consisted of a considerable area of 
land, to his daughter’s son. The gift was 
upheld and the suit of the collaterals dis¬ 
missed. Before me, reliance is placed solely 
on the Answer to Question 89 of Talbot's 
Code of Tribal Custom. In this Answer 
the Bhattis of Find Dadan Khan Tehsil 
are recorded as having stated that there 
was 

00 custom of a father making a gift of the 
whole or any specifio share of the property move- 
able or immoveable, ancestral or acquired, to his 
daughter otherwise than as her dowry. 

This is followed by a note stating that 
there have been instances of Gakkhars, 
Bhattis and one amongst Jalads of such 
gift. In view of this entry, the initial 
presumption is no doubt in favour of the 
plaintiff, but there is a large number of 
judicial instances in which it has been 
found that among the Mahomedan tribes 
of the Jhelum District, a sonless proprietor 
has the power to gift or bequeath the 
whole or a portion of his ancestral estate 
to his daughter, or daughter’s son : see 

56 P R 1881.^ 22 P R 1904.^ 71 P R 
1904,^ 85 P R 1904.^ 62 P R 1906,® 115 
P R 1907,® 87 P R 1918,^ 2 Lah 170.® 

1. Alla Bakfih v. Mahomed Baksh. (1881) 66 P R 
1881. 

2. 8her Jang v. Ghulam Mohiuddin, (1904) 22 
P R 1904=40 PER 1904. 

3. Hasan v. Jahana, (1904) 71 P R 1904=96 

P L R 1904. 

4. Fazal v. Khan Mahomed, (1904) 85 P R 1904 

=172 P L R 1906. 

6 . Bhole v. Fakir, (1906) 62 P R 1906=136 
P L R 1906. 

6 . Qohra v. Hari Ram, (1907) 115 P R 1907. 

7. Hayat v. Mt. Gullan, AIR 1918 Lah 347= 

47 I C 931=87 P R 1918= 99 P L R 1918. 

8 . Muhammad Khan v. Mt. Kesran, AIR 1921 

Lah 221=62 I 0 841=2 Lah 170=78 P L R 
1921. 


A I R 1928 Lah 489,® A I R 1929 Lah 
214,^® A I R 1931 Lah 450^^ and 14 Lah 

553.^^ To this list may be added the deci¬ 
sion of Mr. Mulk Raj Bhattia, Subordi. 
nate Judge, above referred to ; it may also 
be stated here that Talbot’s Code of 
Tribal Custom has been considered in a 
large number of cases in the Chief Court 
and the High Court and has been found to 
be an imperfectly prepared” document: 
see 8 ? R 1906.'® 10 Lah 249'^ (at 
p. 251), 10 Lah 581'® (at p. 585), A I R 
1931 Lah 450," 7 Lah 390'® and 2 Lah 
170.® 

It must therefore be held that the 
onus, which initially lay on the defendants, 
has been amply discharged and that the 
gift in question is valid by custom. The 
appeal fails and is dismissed with costs. 

K.B./a.l. Appeal dismissed. 

9. Fazal Khan v. Anwar, AIR 1928 Lah 489 = 
110 I 0 550=29 PL R 254. 

10. Imam Shah v. Zaman Shah, AIR 1929 Lab 

214=113 I C62. 

11. Nadran v. Muhammad Huaain, AIR 1931 

Lah 460=132 I C 209. 

12. Ismail v. Mt. Amiran, AIR 1933 Lah 612= 
1411 C 364=14 Lah 653=34 P L R 290. 

13. Khuda Var v. Fatteh, (19C6) 8 P R 1906=64 
P L R 1906. 

14. Sultan v. Mt. Sharfan, AIR 1928 Lah 703= 
in I 0 846=10 Lah 249=30 P L B 668. 

15. Pahalwan Khan v. Bagga, AIR 1929 Lah 
192=114 IC 705=10 Lah 581=30 P L R 
605. 

16. Mahomad Aslam Khan v. Jaban Khan, AIR 
1926 Lah 688=94 IC 398=7 Lah 390=27 
P L R 271. 
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First Appeal No. 142 of 1936, Decided 
on 20th October 1936, from order of Dist. 
Judge. Ludhiana, D/- 18th April 1936. 

(a) Practice—Discretion — Second appeal— 
District Judge exercising discretion not il¬ 
legally under S. 5, Limitation Act— Correct¬ 
ness of order cannot be contested in second 
appeal. 

Where an appeal wag filed in the Court of the 
Senior Subordinate Judge but it was returned for 
proper presentation and then it was filed in the 
Courc of Dis^iot Judge to whom the appeal really 
lay and the District Judge exercised his discretion 
under 6, Limitation Ao6| extending time for 
presentation of the appeal before him by condon¬ 
ing the delay : 
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Held : that the correotness of his order could 
Dot be coDtcdtcd in second appeal as his order 
was not illegal, discretion being clearly vested in 
him. [P 769 0 1] 

(b) Civil P. C. (1908), O. 2, R. 2-Morlgage- 
Principal payable after five years but interest 
payable annually — On default of interest 
mortgagee having right to recover principal 
and interest by sale of mortgaged property 
— First suit by mortgagee for interest alone 
—Second suit, before expiry of five years, for 
recovery of interest accrued subsequent to 
first suit — Second suit held not barred 
under O. 2, R. 2, as claim based on normal 
right independently of default clause. 

In every mortgage, in the absence of a olear 
expression to the contrary, interest must be as* 
sumed to be charged on the mortgaged property 
and therefore in ease of default in payment of 
interest the mortgagee would be entitled to re* 
oover the same by sale of the mortgaged property. 

[P 769 0 2] 

A mortgage provided for payment of the prm* 
cipal in 076 years and interest thereon every year. 
It further provided that if there was default in 
the payment of the annual interest or in the pay* 
ment of the principal amount on the due date, 
the mortgagee would be entitled to sue for the 
recovery of the whole principal and interest by 
sale of the mortgaged property. The default having 
been made in the payment of the interest, the 
mortgagee instituted a suit for recovery of the 
interest by sale of the mortgaged property and 
obtained a decree. Before the term of Qve years 
for the payment of the principal expired, the 
mortgagee instituted another suit for recovery of 
the amount of interest which fell due after the 
date of the previous suit by eale of the mortgaged 
property : 

Held : that the second suit was not barred by 
0. 2, R. 2. The mortgagee was not bound to sue 
for recovery of the whole amount, principal and 
interest, when he filed the first suit and it was at 
bis option to waive the default and to sue for 
interest alone. When the mortgagee asked in 
second suit for sale of the mortgaged property io 
default of payment of interest, he should be deemed 
to have based bis claim on bis normal right in* 
depondently of the default clause to recover over¬ 
due interest by the sale of the mortgaged pro* 
perty \ A I R 1922 P C 412, Disting.', AIR 193'd 
Lah 463 and AIR 1935 Lah 672 [F B), Ref. 

[P 769 0 2] 

Indar Deo and Ackhru Ram — 

for Appellants. 

Mehr Chand Mahajan — 

for Bespondents. 

Judgment.— This appeal raises a ques¬ 
tion which is not free from difficulty. On 
Ist November 1930 the appellant executed 
a mortgage deed for Rs. 500 in favour of 
the respondent. Ha agreed to pay the 
principal in five years and interest thereon 
at 9 per cent, per annum every year. He 
further stipulated that if he made default 
in the payment of the annual interest or 
in the payment of the principal at the 
agreed time, the mortgagee will have the 
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right to sue for the principal and interest 
in respect of which default is made by 
attachment and sale of the mortgaged pro¬ 
perty. Default having been made in the 
payment of the interest, the mortgagee 
instituted a suit on 3rd November 1932 
for recovery of Rs. 216 which was the 
interest then due. In the plaint, after 
describing the terms of the mortgage as 
stated above, the mortgagee alleged that 
Rs. 216 were due on account of interest 
which the mortgagor had failed to pay. 
He therefore claimed a decree for that 
amount "with a lien on the mortgaged 
property”. This suit was decreed but 
before the property could bo sold the 
decretal amount was paid by the mort. 
gagor. It appears that the decree passed 
by the trial Judge in that suit was for 
recovery of the amount by sale of the 
mortgaged property. 

Subsequently the suit out of which this 
second appeal has arisen was instituted 
by the mortgagee for recovery of Rs. 216 
interest which fell due to him after the 
date of the previous suit. The suit was 
instituted on 2Qd February 1935 before 
the term of five years for the payment of 
the principal amount mentioned in the 
mortgage deed had expired. To this suit 
an objection was taken by the defendant 
mortgagor that it was barred by virtue of 
the provisions of 0. 2, R. 2, Civil P. C. 
This objection was accepted by the trial 
Court and the suit dismissed but on appeal 
the learned District Judge has held that 
the suit is not barred under 0. 2, R. 2, 
because according to the terms of the 
mortgage deed, it was at the option of the 
mortgagee to take advantage of the default 
clause and to sue for the recovery of the 
principal and the interest due or to waive 
the default and to sue only for recovery of 
the unpaid interest. He consequently held 
that in the previous suit the mortgagee 
having exercised his option of not taking 
advantage of the default clause and having 
sued for interest only, was competent to 
sue for interest now. On the present 
occasion also it may be mentioned the 
prayer of the plaintiff is for a decree for 
interest due by sale of the mortgaged pro¬ 
perty. 

It appears that the appeal was first filed 
in the Court of the Senior Subordinate 
Judge but the memorandum of appeal was 
returned and was presented to the District 
Judge to whose Court the appeal really 
lay and the District Judge has exercised 
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his discretion under S. 5, Limitation Act, 
find has extended the time for the presen¬ 
tation of the appeal before him by condon¬ 
ing the delay. On this appeal it is con- 
tended that the District Judge exercised 
the discretion which did not vest in him 
and that in any case he exercised it arbi¬ 
trarily. I am unable to accept this con¬ 
tention. In my opinion the District Judge 
having exercised his discretion which 
clearly vested in him, it is not open to the 
jappellant on this second appeal to contest 
jthe correctness of the order of the District 
Judge, which in my opinion is not illegal. 

The really difficult point that has to be 
decided in this case is whether the suit is 
barred under 0. 2, R. 2, by virtue of the 
previous suit. Several judgments have been 
•cited at the Bar but most of them have 
been decided on their own peculiar facts 
and do not seem to bear on the question 
involved in this case. The one decided 
•case which appears to fully cover the pre¬ 
sent case is A I R 1933 Lah 463^ which 
was decided by Tapp, J. in Chambers. On 
behalf of the appellant, reliance is placed 
mainly on the judgment of their Lordships 
of the Privy Council in 4 Lah 32.^ The 
'learned counsel for the respondent has 
•urged that the observations in this judg¬ 
ment do not govern the present case 
because in the case before their Lordships 
of the Privy Council the first suit for 
■recovery of interest alone was filed at a 
•time when the term fixed for the payment 
of the principal amount had already expired. 
That this is an important distinction in 
■deciding the applicability of 0. 2, R. 2, 
must be recognized and was so recognized 
in a judgment of a Full Bench of this 
Court in 16 Lah 640.^ 

The real difficulty in the way of the 
respondeat appears to be the fact that in 
the previous suit as in the present suit 
the mortgagee asked for the sale of the 
mortgaged property, a relief which it 
might be urged with some justification is 
conferred on the mortgagee only by the 
default clause in the mortgage deed which 
is that if there be default in the payment 
• of the annual interest or in the payment 

1. Hukam Ohand v. Ram Nath, AIR 1933 Lah 
463=141 1 0 613=34 P L R 520. 

2. Kishen Narain v. Pala Mai, AIR 1922 P 0 
412=72 I 0 187=60 I A 115=4 Lah 32 
(P 0). 

i3. Puran Chand v. Har Parshad, AIR 1936 
Lah 672 = 168 I 0 238 = 16 Lah 640 = 37 
P L R 816 (P B). 
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of the principal amount on the due date, 
then the mortgagee shall be entitled to sue 
for the recovery of the whole principal 
and interest by sale of the mortgaged pro- 
perty. But in my opinion in every mort. 
gage in the absence of a clear expression 
to the contrary, interest must be assumed 
to be charged on the mortgaged property 
and therefore in case of default in pay. 
ment of interest, the mortgagee would be 
entitled to recover the same by sale of the 
mortgaged property. It is therefore fair to 
assume in the present case that the mort- 
gagee when he asked for the sale of the 
mortgaged property in default of the pay. 
meat of interest to him based his claim on 
his normal right independently of the 
default clause to recover the overdue 
interest by sale of the mortgaged property. 
This is the only way in which the conduct 
of the respondent-mortgagee in suing on 
both occasions for sale of the mortgaged 
property can be interpreted. In my opi- 
nion therefore the view of the learned 
District Judge that the mortgagee was not 
bound to sue for the recovery of the whole 
amount, principal and interest, when he 
filed the previous suit and that it was at 
his option to waive the default and to sue 
for interest alone and therefore that the 
present suit is not barred by O. 2, R. 2 is 
correct. I dismiss this appeal with costs. 

W.D./a.l. Appeal disviissed. 
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Tek Ghand, J. 

Khuda Bakhsh and another — 

Plaintiffs—Appellants. 

V. 

Mohammad Bakhsh and others — 

Defendants—Respondents. 

Second Appeal No. 965 of 1936, Decided 
on 17th December 1936, from decree of 
Addl. Dist. Judge, Multan, D/. 29th April 
1936. 

Custom (Punjab) — Alienation — Widow 
succeeding to non ancestral property of hus¬ 
band — Widow and her mother-in law trans¬ 
ferring property for valuable consideration— 
Next reversioner consenting bona fide to 

transaction on receipt of consideration _ 

Transaction is binding on son of reversioner. 

A widow, who succeeded to the non-ancestral 
property of her husband on the usual widow’s 
life-estate, and her mother-in-law, who had to be 
maintained out of the estate, both transferred the 
property by sale for valuable consideration. The 
next reversioner on receipt of certain considera¬ 
tion consented to the transaction. On the death 
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of tbe widow, the bob of the deceased reversioner 
claiming himself as full owner of the property 
by succession to the widow, sold the property to 
the plaintiff, who brought the suit for possession: 

Eeld: that to such a transaction the ruleagainst 
sale of reversionary rights did not apply. The 
consent by the next reversioner was bona fide and 
was obviously binding on his son, the property not 
having been proved ancestral : A I li 1923 Lah 
353 and AJR 1931 Lah 495, Bel. on. [P 770 C 2 ; 

P 771 0 1] 

Shamair Chand, G. L. GhuJati and 
Qahul Chand — for Appellants. 

Shamhu Lai Puri — for Respondents. 

Judgment. — The following pedigree, 
table will be helpful in understanding the 
facts of this ease : 


NUR MOHAMMAD 


Bakhsba 

I 

Allah Wasaya 
(died in 1927) 

I 


Lalan 
(deft. 3). 


1 

Aquil=(Wife) Mt. Lehno 
(Died in 1930) 

Imaman=Widow Mt. 

Zohran 
(died in 1931) 


The house in dispute originally belonged 
to Imaman, who died in 1925 and was 
succeeded by his widow, Mt. Zohran. He 
also left him surviving a widowed mother, 
Mt. Lehno. On 16th March 1926, a 
document was executed by Mt. Zohran, 
Mt. Lehno and Allah Wasaya in favour of 
Abdulla, father of defendants 1 and 2, 
who was a distant collateral of Imaman. 
By this document the house in dispute 
was transferred by Mt. Zohran and her 
mother-in-law, Mt. Lehno to Abdulla, and 
Allah Wasaya, the then living next rever¬ 
sioner, gave his consent to the transfer on 
receipt of Es. 80 from Abdulla. It was 
stated in the deed that after Imaman’e 
death his widow and mother could not 
maintain themselves with the income of his 
estate, and that the next reversioner Allah 
Wasaya had refused to give them main- 
tenance. They had therefore run into 
debt and owed Es. 100 to a creditor. 
Abdulla undertook to pay the debt and 
also to maintain the widows in future, and 
as already stated he paid Es. 80 to Allah 
Wasaya, who gave his consent to the 
transaction. The finding of the Courts 
below is that Abdulla actually paid the 
debt and maintained the widows till their 
death in 1930 and 1931 respectively. 
Allah Wasaya died in 1927 and his son, 
Lalan, defendant 3, describing himself as 
the owner of the house by succession to 
Mt. Zohran, sold it to Khuda Bakhsh and 


Wahid Bakhsh, plaintififs, on 10th October 
1932. The plaintiffs have now brought a 
suit for possession of the house against 
the sons of Abdullah, who had died in the- 
meantime, alleging that their vendor 
Lalan was the rightful heir of Mt. Zohran 
and that he had validly sold the house to 
them. 

The suit was resisted by defendants 1 
and 2, the sons of Abdullah—who pleaded' 
that Abdullah had become the absolute 
owner of the house by the transaction of 
16th March 1926 which had been assented 
to by Allah Wasaya, and that his consent 
was binding on his son Lalan through 
whom the plaintiffs purported to claim. 
In reply the plaintiffs pleaded that the 
consent of Allah Wasaya to the transao- 
tion of 1926 was in the nature of a trans- 
fer of reversionary rights and was void in 
law and in any case was not binding on 
his son, Lalan. They therefore contended 
that the transaction should be ignored 
and tbe property considered to have de. 
volved, on Mt. Zohran’s death, on the then 
surviving reversioner, Lalan, who had 
validly sold it to the plaintiffs. The trial 
Judge decreed the suit ; but on appeal by 
the defendants the learned Additional Dis¬ 
trict Judge came to a contrary conclusion 
and held that the transfer in favour of 
Abdullah was valid and the consent given 
by Allah Wasaya to it was binding on 
Lalan. He accordingly accepted the 
appeal and dismissed the suit with costs 
throughout. 

The plaintiffs have come up in second 
appeal to this Court and the sole conten¬ 
tion raised on their behalf is that the 
transaction of 1926 should be ignored as it 
was a transfer of reversionary rights by 
Allah Wasaya in the lifetime of Mt. Zoh¬ 
ran and Mt. Lehno and was therefore- 
void. After examining the record and 
hearing counsel, I see no force in this con¬ 
tention. As already stated, Mt. Zohran 
bad succeeded her husband on the usual 
widow’s life-estate, and she and her 
mother-in-law Mt. Lehno, who had to be 
maintained out of the estate, both trans. 
ferred the property for valuable considera¬ 
tion to Abdulla. The next reversioner, 
Allah Wasaya, had expressed his inability 
to maintain them and on receipt of Eupees- 
80 had consented to the transaction. To 
such a transaction the rule against sale of 
reversionary rights does nob apply. The 
consent by Allah Wasaya was given bona 
fide, and is obviously binding on his son, 
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Lalan, the house having not been proved 
to be ancestral. The case is covered by 
5 Lah 212^ which was followed in 13 
Lah 180.^ The correctness of these rul¬ 
ings has not been impugned by the learned 
counsel for the appellants before me. It 
must therefore be held that the plaintiffs’ 
suit was rightly dismissed by the learned 
Additional District Judge. The appeal 
fails and is dismissed with costs. 

v.B.b./a.l. Appeal dismissed. 

1 . Jaswant Kaur v. Wasawa Singh, AIR 1923 

353=76 I 0 592=5 Lah 212=6 L L J 347. 

2. Roshan v. Wadhawa, AIR 1931 Lah 495 = 
134 I 0 197=32 P L R 446=13 Lah 180. 
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Jai Lal, j. 

Harnam Singh — Plaintiff— Appellant. 

v. 

Municipal Committee^ Jhelum — 

Defendant — Respondent. 

Second Appeal No. 1023 of 1936, Deci¬ 
ded on 18th December 1936, from decree 
of Diat. Judge, Jhelum, D/. 12th June 
1936. 

Punjab Municipal Act (3 of 1911), S. 81— 
Plaintiff highest bidder at auction of lease 
for one year—3 months* rent in advance and 
execution of rent deed within 48 hours, con* 
dition of lease^Failure to execute rent deed 
entitling Committee to forfeit deposit and 
re'sell lease — Plaintiff paying deposit but 
refusing to execute rent deed —Committee 
returning deposit —Committee subsequently 
trying to recover deposit supposed to be 
wrongly paid by attachment under S, 81 — 
Attachment is illegal-Plaintiff suffering no 
special damage—Plaintiff held not entitled to 
damages for illegal attachment. 

There is no law under whioh the amount volun¬ 
tarily paid or returned to another person can be 
recovered either by suit or by other coercive 
method. [P 772 0 1] 

The plaintiff was the highest bidder for the 
lease for one year of certain platforms auctioned 
by the Municipal Committee. One of the condi¬ 
tions of the auotion was that the highest bidder 
should pay three months’ rent immediately in 
advance and should execute a regular rent deed 
within 48 hours and on his failure to execute the 
deed, the Committee should be entitled to forfeit 
the deposit and re-sell the lease. The plaintiS paid 
the deposit but refused to execute the deed there¬ 
after. The Committee thereafter returned the 
amount of the deposit. Subsequently the Com¬ 
mittee decided to recover the amount of deposit 
supposed to have been wrongly paid and attached 
the property of the plaintiS under S. 81, Punjab 
Municipal Act. It was not proved that he suSered 
any speoial damage by the illegal attachment : 

[P 772 C 1] 


Held : that the amount of deposit returned 
could not be recovered as rent as no relation of 
landlord and tenant was created between the 
Committee and the plaintiS in the absence of the 
execution of the lease within 48 hours. Nor was 
the Committee entitled to recover for use and 
occupation as no actual possession of the platforms 
was taken by the plaintiS. The only remedy of 
the CommitUe was to confiscate the deposit, but 
the Committee had voluntarily returned that 
amount. Therefore the action taken by the Com¬ 
mittee for recovery of the same from the plaintiS 
by attachment under 8. 81 was illegal. 

Reid further that the plaintiS was not enti¬ 
tled to any damages as the alleged illegal attach¬ 
ment of his property was not proved to have 
caused him any special damage. [P 772 C 1] 

Manohar Lal Mehra — for Appellant 

Malik Mohammad Amin — 

for Respondent 

Judgment.— The appellant was the 
highest bidder for the lease for one year 
of two platforms auctioned by the Muni¬ 
cipal Committee of Jhelum. One condition 
of the auction, inter alia, was that the 
highest bidder shall pay three months’ rent 
immediately in advance and shall execute 
a regular rent deed within 48 hours, and 
on his failure to execute the document the 
Committee shall be entitled to forfeit the 
deposit of three months’ rent and re-sell 
the lease. The appellant in pursuance of 
the sale of one year’s lease in his favour 
made a deposit of Rs. 25.8.0, rent of three 
months, but he refused to execute the rent 
deed and refused to take possession of the 
two platforms on the ground that they did 
not conform to the description given by 
the Committee. The Committee thereupon 
passed a resolution sanctioning the return 
of the deposit to the appellant and stating 
that he had behaved very badly and that 
in future no dealings would be done with 
him. It was also resolved that the lease 
be sanctioned for a specified amount in 
favour of another person. By virtue of 
this resolution the deposit made by the 
appellant was returned to him. In the 
meantime the matter appears to have been 
brought to the notice of the Deputy Com¬ 
missioner, Jhelum, who recommended to 
the Committee that the matter should be 
reconsidered. Apparently he was of opinion 
that the lease in favour of the appellant 
should not have been cancelled and the 
deposit should not have been returned. 
This is what the learned counsel for the 
Municipal Committee has stated before 
me. The learned District Judge has stated 
that the resolution was vetoed by the 
Deputy Commissioner. This is incorrect. 
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Ifc appears that subsequently the Muni¬ 
cipal Committee itself decided to cancel 
its previous resolution and to recover from 
the appellant Es. 25-8.0 supposed to have 
been wrongly paid to him and the reco¬ 
very was sought to be made by attachment 
of the goods of the appellant. An attach¬ 
ment was actually effected. Thereupon 
the suit out of which this appeal has 
arisen was instituted by the appellant 
for an injunction against the Municipal 
Committee restraining it from recovering 
Rs. 25-8-0 by sale of his property attached 
and for recovery of Es. 50 as damages for 
the illegal attachment. 

This suit has been dismissed by both 
the Courts below, but in my opinion 
wrongly. It is not a suit for the recovery 
of rent because no relationship of landlord 
and tenant was created between the 
Municipal Committee and the appellant in 
the absence of execution of a lease within 
48 hours. The Committee is not even 
entitled to recover for use and occupation 
because the appellant had not taken actual 
possession of the two platforms. The only 
n-emedy of the Municipal Committee was 
;to confiscate Es. 25-8-0, but the Municipal 
Committee by its resolution voluntarily 
returned that amount to the appellant. 
There is no law under which the amount 
voluntarily paid or returned to another 
person can be recovered either by suit or 
by other coercive method. The action 
taken by the Committee therefore under 
S. 81, Punjab Municipal Act, to recover the 
sum of Rs. 25-8-0 by attachment of the 
property of the appellant was therefore 
illegal and the appellant was in any case 
lentitled to an injunction. 

With regard to the question of damages, 
I note that the appellant himself was once 
a Municipal Commissioner and he initially 
broke his agreement to take a lease of the 
two platforms for one year and the Muni¬ 
cipal Committee was entitled to forfeit 
Es. 25-8.0, but, in my opinion, it is not 
entitled to recover it back because it has 
voluntarily returned it to the appellant, 
though wrongly. Moreover it has not been 
'established that the appellant sufifered any 
'special damage by the illegal attachment, 
|and in this case having regard to the 
[circumstances mentioned above I decline 
to grant the plaintiff any decree for 
damages for the alleged illegal attachment 
of his property, but I grant him a decree 
for an injunction restraining the Municipal 
Committee from attaching and selling his 
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property in order to recover Es. 26-8-0. 
The respondent shall pay to the appellant 
half the costs of this litigation throughout. 

v.B.b./a.£j. Appeal partly allowed. 
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Te£ Chand, J. 

Firm Nanak Chand.Bamji Das — 

Plaintiff — Appellant. 

V. 

Ilrahim and another — Defendants — 

Respondents. 

Execution Second Appeal No. 656 of 
1936, Decided on 17th December 1936 
from order of Addl. Dist. Judge, Karnal at 
Ambala, D/- 2nd March 1936. 

(a) Res judicata—Execution proceedings— 
Principle of res judicata and even of con* 
structive res judicata applies to execution 
proceedings, 

Though S, 11, Oivil P. 0., does not in terms 
apply to ezeoutioD proceedings, the general princi¬ 
ples underlying the rule of res judicata are appli¬ 
cable to them and the applicability of the rule 
is not limited to matters which were directly 
and substantially in issue and were beard and 
expressly decided in former execution proceedings, 
but the principle of constructive res judicata, 
as embodi ''d in Expl, 4 of 8. 11 is also applicable 
to such proceedings. If an objection which might 
and ought to have been taken in the earlier exe¬ 
cution proceedings is not so taken and the matter 
is heard and decided, the party concerned is 
debarred from raising it in subsequent proceedings: 
Case law referred., [P 776 0 2 ; P 776 0 1] 

(b) Civil P. C. (1908), S. 55-S. 55 does not 
provide that surety will be effective only if 
bond is formally executed —Liability of surety 
is determined by undertaking given by him 
by agreement or statement and accepted by 
Court. 

Under S. 65, Oivil P. 0., all that is necessary is 
that security ‘to the satisfaction of the Court' 
should be furnished. It is not provided that the 
surety will become efiective only if a bond is 
formally executed. In such oases the liability of 
the surety is determined by the undertaking that 
is given to the Court by means of the agreement 
or statement made by him and accepted by the 
Court, and non-compliance with the undertaking 
renders the surety liable under B. 146, Civil P.O.; 
AIR 1936 Lah 463, Bel, on, [P 776 0 2] 

(c) Court-fees Act (1870), Art. 6—It is not 
illegal for Court to accept person as surety 
under S. 55, Civil P. C., on his oral statement 
—It is not obligatory to take bond in writing. 

Article 6, Court-fees Act, does not lay down 
that it is illegal for the Court to accept a person 
as surety iu proceedings under S. 55, Civil P. 0., 
on oral statements made before it, or that it is 
obligatory to take a bond in writing. [P 776 0 2] 

(d) Civil P, C. (1908), S, 145 — Notice of 
attachment in writing is not necessary — 
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Notice of attachment to surety before actual 
attachment is sufficient — Objection to 
attachment if not raised before executing 
Court is deemed to have been waived. 

Section 14&, Civil P. 0., does not lay down that 
the notice of attachment should be in writing. 
All that is necessary under the law is that 
before the attachment actually takes place, the 
surety should have notice of the order directing 
attachment, the object being that he may be able 
to raise objections, if any, to the validity of the 
order. If the objection of want of notice is not 
raised before the executing Court, it must be taken 
to have been waived : Case law referred. 

[P 776 C 2; P 777 G 1] 

Faqir Chand Mital — for Appellant. 

Mohammad Amin — for Eespondents. 

Judgment.—The appellant firm Nanak 
Chand.Bamji Das had a simple money 
decree against Niaz Mohammad, husband 
of Mt. Niazi Begum, respondent 2. In 
execution of this decree, the decree-holder 
applied for arrest of the judgment-debtor. 
The judgment-debtor was arrested and 
brought before the Court on 7th March 
1929 when he expressed his intention to 
apply for adjudication as an insolvent 
within one month or pay the amount 
during that period. The Court granted 
the prayer on condition of his furnishing 
security. Accordingly on that date, i. e. 
the 7th March, Ibrahim, respondent 1 
stood surety for the judgment-debtor and 
executed a duly stamped bond undertaking 
that the judgment-debtor would either 
pay the amount before the next hearing 
or be present in Court on that date, failing 
which he, the surety, would pay the 
decretal amount to the decree, holder. 

At the next hearing the judgment* 
debtor and the surety both appeared before 
the Court. The judgment-debtor however 
did not pay the decretal amount nor had 
he applied for being adjudicated insolvent. 
Both of them asked for time to come to 
a settlement with the decree-holder. With 
the decree-holder’s consent the hearing of 
the case was adjourned twice for the pur. 
pose. At the third hearing, neither the 
judgment-debtor nor the surety appeared 
nor had they come to any settlement 
with the decree-holder in the meantime. 
Accordingly the Court directed notices to 
issue to the judgment-debtor and the 
surety for 14th November 1929. On that 
date the judgment-debtor and the surety 
both appeared and asked for one month’s 
further time to pay the amount due. The 
decree-holder agreed, provided Ibrahim 
stood surety for the due compliance of the 
judgment-debtor's undertaking. Ibrahim 


agreed and made a statement on oath 
before the Court praying that the judg- 
ment-debtor be not arrested but be allowed 
a further opportunity to pay the decretal 
amount before the next hearing, and 
undertaking that he would produce the 
judgment-debtor at the next hearing failing 
which he would be personally liable to 
pay it to the decree-holder. A statement 
of the judgment-debtor to the same effect 
was recorded and also that of the decree- 
holder agreeing to the postponement of 
the case on the conditions mentioned by 
Ibrahim. The Court accepted the security 
and adjourned the hearing to 17th Decem¬ 
ber 1929. No fresh surety bond was, 
however, executed or filed. 

At the next hearing, i. e. 17th December 
1929, neither the judgment-debtor nor the 
surety appeared and in their absence on 
the decree-holder’s application warrants 
for attachment of certain agricultural land 
belonging to Ibrahim were issued, return, 
able by 20th February 1930. On 21st 
December 1929 Ibrahim appeared and filed 
an application stating that the judgment- 
debtor had gone to a relation of his in 
Muzaffarnagar District, where he got an 
attack of pneumonia and therefore could 
not appear on the date fixed (l7th Decem¬ 
ber 1929) and praying that the order of 
that date be set aside. The Court directed 
notice of this application to issue to the 
decree-holder for 20th February 1930 
which was the date already fixed for the 
return of the warrants of attachment of 
the land belonging to the surety. It may 
be noted that in this application Ibrahim 
did not object to the attachment of his 
land on the ground that he was not liable, 
as no written and properly stamped surety 
bond had been taken from him. 

On the date fixed, i. e. 20th February 
1930, both the judgment-debtor and the 
surety again absented themselves, and as 
none of them had appeared to support 
the application of the surety dated 2l8t 
December 1929, that application was dis. 
missed. In the meantime the land of the 
surety had been attached on 8th February 
1930 and on return of the warrant of 
attachment on 20th February 1930 the 
Court directed that the file be sent to the 
Collector for suggesting the period for 
which the surety s land could be tempo¬ 
rarily alienated. On 19th May 1930 
Ibrahim made another application praying 
for the setting aside of the attachment of 
his land on the ground that the absence of 
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the iudgcoenfc.debtor on 17th Deoember 
1929 was not intentional but was unavoid¬ 
able owing to serious illness, and further 
urging that the proceedings for realising 
the decretal amount should first be taken 
against the judgment-debtor who had 
suflioient property of his own, and that 
after this had been done, if his property 
was found to be insufficient to pay the 
decretal amount, execution should proceed 
against the surety. It is noteworthy that 
in this application also Ibrahim did not 
object to the invalidity of the proceedings 
of 14th November 1929 accepting his 
security, on the ground that a duly written 
and stamped bond had not been taken 
from him. Indeed he accepted his liability 
as such, but merely prayed for postpone¬ 
ment of the execution of the process 
against him till steps had been taken to 
realise the decretal amount from the pro¬ 
perty of the judgment-debtor. 

This application was fixed for hearing 
on 2l8t June 1930, but on that date 
Ibrahim again failed to appear and it was 
dismissed. No steps were taken to have 
this application restored nor was any 
appeal filed either against the order direc¬ 
ting attachment of the land of Ibrahim or 
against the order dismissing his application 
last mentioned. The papers remained 
with the Collector for nearly two years, 
and on 19th January 1932 he suggested a 
lease of the land of Ibrahim for a period 
of 20 years in lieu of Rs. 240. The decree- 
holder agreed to the terms proposed by 
the Collector and accepted the lease. No 
appeal was filed by the surety against this 
order also. 

It appears that though the decree-holder 
had accepted the lease early in 1932, he 
was not able to obtain possession of the 
leased land. Accordingly, on 15th February 
1935, he applied that possession be given 
to him as lessee for a period of 20 years, 
as already ordered by the Court. Notice 
of the application was duly served upon 
Ibrahim and he appeared on 19th October 
1935 and denied bis liability on the ground 
that all that he had undertaken on 14th 
November 1929 was to produce the judg¬ 
ment-debtor at the next hearing and not 
to pay the decretal amount and therefore 
his person or property could not be pro¬ 
ceeded against by the decree-holder for 
realisation of the amount due by the 
judgment-debtor. No other objection of 
any kind was urged by Ibrahim. On this, 
the executing Court framed the following 
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issue : "Is Ibrahim liable personally for 
the decretal amount ?” 

The learned Subordinate Judge however 
at the final hearing of the application 
appears to have raised suo motu two new 
points: (l) whether the statement of the 
petitioner, dated 14th November 1929 was 
sufiBoient to hold him liable, and (2) whe¬ 
ther the order of the Court, dated 17th 
Deoember 1929, directing the attachment 
of the agricultural land of the surety was 
legal or ultra vires. On the first point he 
held that in order to make Ibrahim liable 
a written and properly stamped surety 
bond was necessary and therefore the 
statement of Ibrahim, dated 14th Novem¬ 
ber 1929, could not make him legally 
liable. The second point also he found in 
favour of Ibrahim, holding that under 
S. 145, Civil P. C., the issue of a notice 
was a condition precedent to make the 
surety liable and as this had not been done 
in the case, the entire proceedings were 
illegal and ultra vires. In support of these 
conclusions he relied on A I R 1929 Lah 
205' and A I R 1931 Mad 828.^ He 
accordingly dismissed the decree-holder’s 
application for execution. 

The decree-holder went in appeal to the 
District Judge, before whom the first 
point taken was that the grounds on 
which the executing Court had dismissed 
the application for execution might and 
ought to have been raised by the respon¬ 
dent in the course of the former proceed¬ 
ings in execution of the decree and there¬ 
fore the matter was res judicata. It was 
also urged that it was not open to the 
executing Court to raise the points suo 
motu and its order was ultra vires. The 
District Judge overruled these objections 
on the short ground that the pleas of res 
judicata and want of jurisdiction ought to 
have been specifically raised by the decree- 
holder in the executing Court, and as this 
had not been done it was not open to him 
to urge them for the first time in the 
Appellate Court. He accordingly dismissed 
the appeal in limine. 

The decree-holder has come up in second 
appeal and it has been contended on his 
behalf that the orders of the Courts below 
are erroneous. After hearing both counsel, 
I am of opinion that the appellant’s con¬ 
tentions are well-founded and must pre- 

1. Muhammad Ewaz v. Naneh Mian, AIR 1929 

Lah 205=117 I 0 226=30 P L R 131. 

2. Muhammad Sultan v. Nagoji Rao, AIR 1931 

Mad 828=136 1 0 639. 
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vail. I confess I find considerable diffi¬ 
culty in understanding the reasoning of 
the learned District Judge. As is clear 
from the summary of the proceedings in 
the case set out above, the grounds on 
which the executing Court dismissed the 
execution against the respondent, had not 
been mentioned by him in any of the 
applications filed by him in that Court. In 
the last application, which alone was 
before the Court, the only objection raised 
by the surety was that he had made him- 
self liable only to produce the judgment- 
debtor on the date fixed and had not 
undertaken liability for payment of the 
decretal amount. He had not pleaded 
that he was not liable because he had not 
executed a formal bond in writing, or that 
his land could not be attached because no 
notice under S. 145, Civil P. C., had been 
issued to him. These objections appear to 
have been raised by the Subordinate 
Judge suo motu, apparently at the time 
of arguments. In these circumstances, 
the deoree-holder had no occasion to plead 
before the executing Court that the points 
were barred by the rule of constructive 
■res judicata and the Court had no juris¬ 
diction to go into them. The first occa¬ 
sion therefore when he could have urged 
these pleas in writing was when he 
appealed to the District Judge, and in his 
memorandum of appeal the points were 
specifically raised. The learned District 
Judge has referred to a passage in Mogha's 
Law of Pleadings in British India (Edo. 4, 
p. 193), that the plea of res judicata 
should be specifically pleaded. But the 
rule of pleading mentioned there is obvi¬ 
ously inapplicable to the facts of the case 
as stated above. The points taken by the 
appellant were purely questions of law, 
for a decision of which no fresh evidence 
was necessary. They should therefore 
have been considered by the learned 
Judge after examining the record and 
hearing the parties. 

That these objections were well-founded 
does not appear to me to admit of any 
■doubt. It is conceded that it was open to 
the respondent in the course of the earlier 
proceedings to object to his liability 
because of the alleged defect in the order 
accepting him as a surety without a 
written bond and also object to the attach¬ 
ment of land for want of notice under 
S. 145. He however did not do so. 
Indeed, he admitted his liability in clear 
terms, and asked the Court to exonerate 


him because the judgment-debtor was ill 
or, at any rate, to order execution in the 
first instance against the property of the 
judgment-debtor. The executing Court 
proceeded on the assumption that the 
respondent was liable as surety and passed 
orders attaching his land and ordering its 
temporary alienation for 20 years. These 
orders were not appealed against and 
have now become final. 

It is well settled that if an objection 
which might and ought to have been 
taken in the earlier execution proceedings 
is not so taken and the matter is heard 
and decided, the party concerned is 
debarred from raising it in subsequent 
proceedings. In 8 Gal 51 ^ it was held 
by their Lordships of the Privy Council 
that although the execution of a decree 
may have been actually barred by time at 
the date of an application made for its 
execution, yet, if an order for such execu¬ 
tion has been regularly made by a compe¬ 
tent Court, having jurisdiction to try, 
whether it was barred by time or not, 
such order, although erroneous, must, if 
unreveraed, be treated as valid, and that 
it was not open to the judgment-debtor to 
plead in subsequent proceedings that the 
original application was time, barred. 
Similarly in 14 Lah 409 ^ it was held that 
where a wife had obtained a declaratory 
decree for maintenance against the hus¬ 
band and the decree had been executed 
by her several times without objection, it 
was not open to the judgment-debtor to 
object for the first time in subsequent 
proceedings that the decree being declara¬ 
tory was not executable. 

The case-law on the subject was 
reviewed in 15 Lah 869,® where it was 
observed that though S. 11, Civil P. C., 
did not in terms apply to execution pro¬ 
ceedings, the general principles underlying 
the rule of res judicata were applicable to 
them and that the applicability of the rule 
was not limited to matters which were 
directly and substantially in issue and 
were heard and expressly decided in 
former execution proceedings, but that the 
principle of constructive res judicata, as 

3. Mungul Pershad Dichit v. Grija Kant Lahiri. 

(1882) 8 Oal 51=8 I A 123=11 0 L R 113=; 

4 Bar 249 (P 0). 

4. Ved Kaur v. Balkishau Das, AIR 1933 Lah 

594=141 10 577=14 Lah 409=34 P L R 

528. 

5. Prabhu Dayal v. Dewat Ram, AIR 1935 

Lah 200=155 1 0 286=15 Lah 869=35 

P L R 429. 
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embodied in Expl. 4 of S. 11, was also 
applicable to such proceedings : see to the 
same effect 48 I A 45.® A I B 1933 Lah 
3," A I B 1933 Lah 697,® A I E 1936 Lah 
167.® A I R 1936 Lah 246'® and A I B 
1930 Lah 80." The last mentioned case 
may be specially referred to as its facts 
were very similar to those of the present 
case. There, a judgment-creditor in exe¬ 
cution of a money decree obtained by him, 
had got the judgment.debtor arrested. A 
third party had stood surety, executing a 
bond to pay the entire amount if during 
execution proceedings the judgment.debtor 
absented himself. On the judgment.debtor 
being absent at one of the dates fixed, the 
decree-holder asked the Court to issue a 
warrant for attachment of the surety's 
property. The surety appeared and asked 
for time to settle with the deoree.holder. 
Time was granted but the surety failed to 
make a settlement and, on notice having 
been issued, stated that he was not a 
surety at all. Johnstone, J. held that 
when the surety asked for time to settle 
with the decree.holder, he did not deny 
liability and therefore his liability had 
become res judicata and he was therefore 
still liable to the decree-holder. Similarly, 
in this case it must be held that it was 
not open to Ibrahim to raise these points 
now. It is conceded that if the points are 
res judicata, the executing Court was 
debarred from raising them suo motu. 

On the merits also, there is no force in 
either of these points. It is true that no 
formal bond had been executed by Ibrahim 
on 14th November 1929 but, in my opinion, 
none was necessary under the law. He 
had already executed a bond on 7th March 
1929, the operation of which had, at 
his own request been extended to 14th 
November 1929. On that date further 
time was asked for from the Court by the 
judgment-debtor and Ibrahim agreed to 
continue as surety on the same terms as 
before. He made a statement on oath to 

6 . Raja of Ramnad v. Velusami Tevar, AIR 

1921 P C 23=69 I 0 880=48 I A 45 (P C). 

7. Kidar Nath v. Taj Muhammad Khan, AIR 

1933 Lah 3=144 I 0 269=15 Lah 208 = 34 
P L R 685. 

8 . Madan Gopal v. Jaswant Rai, AIR 1933 Lah 
697=144 I C 488=34 P L R 489. 

9. Lai Mohammad v.KhemchandRadhaKishan 

AIR 1936 Lah 167=166 I C 982. 

10. Punjab National Bank Ltd. v. Nanhe Mai 
Janki Das, A I R 1936 Lah 246 = 163 I 0 97 
=38PLR 723. 

11. Lai Singh v. Muhammad Afzal, AIR 1930 
Lab 80=129 I 0 689. 


that effect before the Court and on the 
decree-holder agreeing, the Court accepted 
him as surety and passed orders accord, 
ingly. Under S. 55, Civil P. G., under! 
which proceedings were then going on all 
that is necessary is that security “to the' 
satisfaction of the Court" should be fur. 
nished. It is not provided that the surety 
will become effective only if a bond is] 
formally executed. As observed in A I K 
1936 Lah 463'^ at p. 465 : 


In 8uch oases the liability of the surety is deter-f 
mined by the undertaking that is given to the* 
Court by means of the agreement or statement 
made by him and accepted by the Court, and 
Domcompliance with the undertaking tenders 
the surety liable under 8. 145. 

The learned Subordinate Judge ha& 
referred to Art. 6, Court.fees Act, under 
which a court-fee stamp of one rupee is 
required to be affixed on a surety.bond. 
He also relied on A I R 1929 Lah 205.^ 
But neither Art. 6 nor the ruling cited lay 
down that it is illegal for the Court to 
accept a person as surety in proceedings 
under S. 65, Civil P.C,, on oral statements 
made before it, or that it is obligatory to 
take a bond in writing. 

The second point raised by the Subordi¬ 
nate Judge was that the proceedings for 
attachment were illegal and ultra vires as 
no notice had been issued to the surety 
as required by S. 146, Civil P. C., 
1908. That section however does not' 
lay down that the notice should be in’ 
writing, as was expressly provided for in 
the corresponding B. 253 of the Code of 
1882. All that is necessary under the 
law now is that before the attachment 
actually takes place, the surety should 
have notice of the order directing attach¬ 
ment, the object being that he may be 
able to raise objections, if any, to the 
validity of the order. In this case, the 
order of attachment was issued on 17th 
November 1929. no doubt in the absence 
of the surety; but the attachment 
was not effected till 8th February 1930. 
About two months before the actual 
attachment, Ibrahim had, on 2l8t Daoem- 
her 1929 made an application to tho 
Court making an appeal ad miseri cordiam 
not to attach his land but take a lenient 
view of the case as the judgment-debtor 
was ill on the date fixed and was unable 
to come from Muzaffarnagar District to 

12. Parkash Ghand v. Madan Thaatrea Ltd. 

AIR 1936 Lah 463=164 I 0 281=38 P L R 

623. 
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Karnal. This application was not pursued 
by the respondent and was dismissed in 
default. It is thus quite clear that he 
was fully aware of the order of 17th 
December long before his land was 
actually attached. The learned Subordi. 
Date Judge referred to A I R 1929 Lab 
205.* but all that was laid down there was 
that under S. 145 there must be notice to 
the surety of some kind’ before his pro¬ 
perty could be attached in execution of the 
decree. This ruling therefore, instead of 
supporting the contention of the respon¬ 
dent, is against him. The other ruling 
cited, AIR 1931 Mad 828^ is also dis¬ 
tinguishable as in that case the surety 
was not aware of the order of attachment 
at all. Counsel for the respondent has 
also relied upon 2 Rang 567’^ and A I R 
1928 Rang 249.*'* In each of these cases 
also, no notice whatever had been issued 
to the surety nor is there anythiogto show 
that he was aware of the proceedings. 
Moreover, the objection in all those cases 
was taken at the earliest opportunity, 
whereas in this case the surety, who was 
fully aware of the attachment, allowed 
the proceedings to continue for several 
years, and his land was not only attached 
but was actually ordered to be leased by 
the executing Court. In the present pro¬ 
ceedings also, the respondent did not raise 
the objection of want of notice before the 
executing Court. It must therefore be 
taken to have been waived, and the 
learned Subordinate Judge should not 
have raised it suo motu. The orders of 
the Courts below therefore cannot be sus. 
tained on any ground. 

I accept the appeal, set aside the orders 
of the lower Courts and remand the case 
to the executing Court for disposal of the 
application of Ibrahim, respondent, dated 
19th October 1935, on the ground men¬ 
tioned therein. Court-fee on this appeal 
will be refunded ; other costs will abide 
the event. 

S.C./d.s. Appeal allowed. 

13, Tan Kin Bhan v. U Che Si, A I R 1925 Rang 
135=84 I C 998=2 Rang 567, 

14. Ko Maung Gji y. Daw Tok, AIR 1928 Rang 
249=112 I C 427=6 Rang 474. 
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Tek Chand, J. 

Bashir Ahjnad and others — Plaintiffs 

•— Appellants. 

V. 

Bur Singh and another — Defendants 

— Respondents. 

Second Appeal No. 517 of 1936, Decided 
on 7th January 1937, from decree of 
Senior Sub-Judge, Gurdaspur, D/. 20th- 
December 1935. 

Custom (Punjab) - Custom or Mabomedan 
law — Kakazais of Tapala ■— Kakazais are 
governed by personal law (Mabomedan law) 
in matters of alienation. 

The Kakazais of the village Tapala in the- 
PuDjab are governed by personal law (Mabomedan 
law) in matters of alienation and the mere cir¬ 
cumstance that the village was owned by the- 
Kakazaisor that this tribe supplied the lambardare 
did not prove custom : A I R 2934 Lah 4S1,. 
Expl. and Disting, [P 778 C 1] 

Shahir Ahmad for Asadullah Khan — 

for Appellants, 

J. L. Kapur — for Respondents. 

Judgment.—This second appeal arisee- 
out of a suit instituted by the plaintiffs- 
appellants for a declaration to the effect 
that two mortgages of ancestral property, 
effected by their father, defendant 2, in- 
favour of defendant 1, are void and- 
ineffectual as against their reversionary 
rights after the death of their father. The- 
defendant-mortgagee contested the suit- 
urging that the family of the mortgagor 
and the plaintiff, who belong to the 
Kakazai tribe, is not governed by custom 
but follows Mabomedan law under which' 
the plaintiffs have no right to contest his 
alienations. He also pleaded in the alter¬ 
native that even if it were found that the- 
mortgagor was governed by custom, the 
alienations were for consideration and 
necessity. The trial Judge held in favour 
of the plaintiffs that custom applied, and 
on the second point he found that the 6rst. 
mortgage had been proved to be for con¬ 
sideration and legal necessity, and that- 
out of the second mortgage Es. 50 only 
were for necessity. He accordingly granted 
the plaintiffs a declaration that on the 
death of the mortgagor they would be 
entitled to get possession of the land on 
payment of Rs. 250. On appeal the learned' 
Senior Subordinate Judge held that the 
mortgagor was governed by Mabomedan. 
law and not by custom and, therefore, the- 
plaintiffs had no locus standi to maintain 
the suit. He accordingly accepted the^ 
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appeal and dismissed the plaintiffs' suit. 
He, however, granted a certificate under 
S. 41 (3), Punjab Courts Act, for a second 
appeal on the question as to whether the 
mortgagor's tribe was governed by custom 
or Mahomedan law in matters of aliena- 
tion. 

The learned counsel for the appellants 
has read before me the evidence produced 
in the case bearing on this question and 
after hearing him I have no doubt that 
the conclusion of the learned Senior Sub¬ 
ordinate Judge is correct. The evidence 
consists of the oral testimony of five wit¬ 
nesses, most of whom belong to a neigh¬ 
bouring village, and is to the effect that 
the village Tapala (to which the mort¬ 
gagor belongs) is owned by Kakazais, and 
that lambardars of the village have been 
appointed from this tribe. The evidence 
shows that the Kakazais do not cultivate 
the land with their own hands and some 
of them are in service. There is not a 
single instance, supported by oral or docu¬ 
mentary evidence, as to any alienations of 
ancestral land having been contested by 
sons or collaterals of Kakazais of this or 
the neighbouring village, nor has it been 
proved that in matters of succession 
Mahomedan law has been departed from 
and inheritance has gone according to 
custom. The onus lay heavily upon the 
plaintiffs to prove that they did not follow 
their personal law, and this onus cannot 
be held to have been discharged by the 
:mere circumstance that the village is 
lowned by Kakazais or that this tribe has 
'supplied lambardars. 

The learned counsel for the appellants 
has referred me to 15 Lah 828^ which is a 
case of Uppal tarkhans of Mauza Shorian 
in Gujrat district, who were held to be 
governed by agricultural custom. It 
appears from the judgment in that case, 
however, that it was found as a fact that 
t he tarkhans of that village had assimilated 
their customs in several matters to those 
of the dominant agricultural tribes living 
in the neighbourhood, and there were 
several instances of departure from rules 
of Mahomedan law. In the present case, 
such evidence is wholly wanting. I hold, 
therefore, that the plaintiffs’ suit has been 
rightly dismissed. The appeal fails and 
is dismissed with costs. 

v. b.b./a.l, _ Appeal dis missed. 

1 . Fakir v. Shadi, AIR 1934 Lah 481=151 I C 
212=16 Lah 828=37 P L R 16. 
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Addison and Din Mohammad, JJ. 

Shib Charan — Appellant, 

v. 

Chandgi Ram, Liquidator, Sonepat 
Plour M.ills Ltd, {in liquidation) 
Respondent. 

Letters Patent Appeal No. 127 of 1936, 
Decided on 12th January 1937, from 
order of Bhide, J., D/. 29bh June 1936. 

Custom (Punjab) — Ancestral land—Liabi¬ 
lity — Tehsil Sonepat, District Rohtak — 
Land is not liable for debts of last male 
holder. 

There is no special custom in Sonepat Tebsil of 
Rohtak District whereby ancestral landed pro¬ 
perty in the hands of the next holder becomes 
liable for the debts contracted by the last male 
bolder : A I R 1937 Lah li8 {F B), Foll,\ AIR 
1933 Lah 593, Not foil. [P 779 0 1] 

Qabul Chand — for Appellant. 

Faqir Chand Mital — for Respondent. 

Addison, J. —This case has nob been 
properly dealt with and the Letters Patent 
appeal must be accepted and the objection 
remanded to the District Judge forre-deoi. 
sioD. A house at Sonepat belonging to 
Chhajju Ram was attached by the Official 
Liquidator of the Sonepat Flour Mills as 
Chhajju Ram was a contributory of the 
Company which was in liquidation. Before 
the sale of the house Chhajiu Ram died 
and his minor son pub in objections claim¬ 
ing that he followed custom, that the 
house was ancestral and was therefore 
not attachable and salable in execution 
in bis hands. It was also claimed that 
the house was used for agricultural pur¬ 
poses and was exempt from attachment 
under S. 60, Civil P. C. The liquidatoi; 
traversed these pleas and added that (1933) 
34 P L R 168^ was an authority for hold¬ 
ing that by custom in the District of Roh¬ 
tak ancestral property was liable in the 
bands of the son for the debts of the 
father. The District Judge withoubframing 
any issues found that the house was not 
used for agricultural purposes and was not 
exempt from attachment under S. 60, 
Civil P. C. Without deciding anything 
else he held on the authority in (1933) 34 
P L R 168^ that whether the house was 
ancestral or not, it would be liable to be 
attached and sold in the hands of the son 
for the debts of the father. He therefore 
dismissed the objections. 

There was an appeal against this deci¬ 
sion in this Court, which was heard by a 

1. Ram Cbandar v. Daryao Singh, AIR 1933 
Lah .593=141 I C 483=14 Lah 366 = 34 
P L R 168. 
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Single Judge. He pointed out that the 
authority in (1933) 34 P L R 168^ had 
been shaken by two deoisions, 17 Lah 
133^ and 17 Lah 139,^ but he did not consi¬ 
der it necessary to remand the case as he 
thought that the evidence on the record 
established that the house was self, acquired 
property of Chhajju Ram as it was pur¬ 
chased by his grand-uncle Harnam Das. 
Though the District Judge had not given 
a finding on that point, he considered it 
unnecessary to remand the case for the 
reasons he gave and dismissed the appeal. 
Against that decision this Letters Patent 
Appeal has been preferred. 

It was pointed out by appellant's coun¬ 
sel that there was no evidence to show 
how the house came from Harnam Das to 
his grand-nephew Chhajju Ram and that 
as a matter of fact it had first passed into 
the hands of Chhajju Ram’s father, Sada 
Ram, and that the house was therefore 
ancestral. It was contended that an oppor¬ 
tunity should be given to establish the 
ancestral nature of the property in view 
of the fact that no issues were framed and 
the parties did not know what they had 
to prove. On behalf of the respondent, 

1. e. the Company represented by the Offi¬ 
cial Liquidator, it was stated that in that 
case his contention that Chhajju Ram’s 
family did not follow custom should also 
be decided. Chhajju Ram and the objec¬ 
tor are Bhore Brahmins. 

Before sending the case back, a few 
remarks are necessary as to the dispute 
raised by the pleadings. In 4 P R 1913* 
it was held that where a male proprietor 
governed by customary rules had con¬ 
tracted a just debt and died leaving ances¬ 
tral landed property, such property was 
not liable in the hands of the next holder 
in respect of such debt, unless the debt 
had been expressly charged on the pro. 
perty. This Full Bench decision was 
approved by another Full Bench in 17 
P R 1919® which stated however that the 
general rule expressed in 4 P R 1913* did 

2. Narain Siugh v. Ahmad Yar Khan, AIR 
1936 Lah 21=162 I 0 374=17 Lah 133=38 
P L R 472. 

3. Muhammad Nawaz Shah v. Ram Dayal 
Karam Chand, AIR 1935 Lah 855=159 I 0 
1024=17 Lah 139=38 P L R 521. 

4. Jagdip Singh v. Narain Singh, (1913) 4 P R 
1913=15 I 0 866=173 P L R 1912=160 
P W R 1912 (F B). 

■5. Mt. Mikor v. Chhajju Ram, AIR 1919 Lah 
145=49 I 0 281=17 P R 1919=6 P W R 
1919 (P B). 


not cover the case in which the creditor 
could prove that by special custom the 
person in possession of the ancestral pro¬ 
perty which it was sought to attach was 
the legal representative of the deceased 
debtor and that the property was deemed 
to be the property of the said debtor. 
(1933) 34 P L R 168^ which is also reported 
in 14 Lah 365^ is a decision to the effect 
that such a special custom as is mentioned 
in the Full Bench decision, 17 P R 1919,® 
had been established as regards Jats of 
village Kawali in Sonepat Tehsil of the 
Rohtak District. But this decision has 
practically been dissented from in a Full 
Bench decision reported in (1937) 39 PLR 
16.® The learned counsel for the respon¬ 
dent Company did not contest that propo¬ 
sition and admitted that the section in the 
riwaj-i-am relied upon did not establish 
any special custom. It will not therefore 
be necessary for the District Judge to go 
further into this particular question and 
it will be taken that no special custom, 
such as is mentioned in 17 P R 1919,® 
helps the Company or has been estab¬ 
lished. 

The general rule laid down in 4 P R 
1913* will therefore apply, if Chhajju Ram’s 
family follows custom. But that leaves 
two issues to be decided which have not 
yet been gone into. These are : (l) Is the 
objector governed by custom or by his 
personal law ? (2) If he is governed by cus¬ 
tom, is the property ancestral ? Counsel 
for the respondent Company wishes to 
raise a third issue, namely (3) even if 
the property is ancestral, does its attach¬ 
ment in the lifetime of the objector’s 
father render it liable to sale for the 
father’s debt ? He has pointed out that 
there is an obiter dictum in 4 P R 1913* 
to the following effect : 

It may perhaps be conceded that such attach¬ 
ment is permissible during the lifetime of the 
debtor but with that aspect of the question we 
are not at present concerned. 

In the case before the Full Bench in 
1913, there had been no attachment in the 
lifetime of the debtor. In the presnt case 
there was attachment before the debtor 
died. The subject is also discussed at 
some length but no decision was given as 
to it in (1936) 38 P L R 613^ which was 

6 . Ranjit Bingh v. Maghimal. AIR 1937 Lah 

IMF B)^ 1 0 725=18 Lah 125=39 PLR 

7. Sukhdial v. Nazir Ahmad, AIR 1937 Lah 

157=16910 416=17 Lah 799=38 PLR 

613. 


780 Lahore Asa Bam.Eam Pat v. J. D. Picton Clark (Jai Lai, J.) 


a case where the land had been attached 
and sold in the lifetime of the debtor. It 
will therefore only be fair to allow this 
third issue to be gone into. For the rea- 
sons given we accept this appeal, set aside 
the orders of the District Judge and the 
Single Judge of this Court and remand the 
objections for re.decision on the three 
issues already set out. We do not remand 
the case on the question as to whether the 
property was used for agricultural pur. 
poses and was therefore exempt under 
S. 60, Civil P. C., as clearly it was not so 
used. Parties will bear their own costs 
up to date. 

S.c./r.k. Case remanded. 
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Jai Lal, J. 

Messrs. Asa Ram-Bam Pat — 

Plaintiff — Petitioner. 

V. 

J. D. Picton Clark — Defendant — 

Opposite Party. 

Civil Revn. No. 682 of 1936, Decided 
on 18th February 1937, from order of 
Dist. Judge, Ambala, D/. 4th June 1936. 

Civil P. C. (1908), O. 38. R. 5 (3)-Judge 

issuing notice to defendant to show cause 
and at same time ordering interim attach* 
ment—Defendant objecting to attachment 
but voluntarily furnishing security—Appel* 
late Court cannot cancel security merely 
because it thinks attachment is illegal. 

Where the trial Judge isBUee a notice to the 
defendant to show cause why the application of 
the plainiiQ for attachment before judgment of 
the property of the defendant be not granted and 
at the same time orders attachment of the same 
and the defendant objects to the attachment but 
voluntarily offers security pending disposal of the 
plaintiff’s application for attachment before judg* 
ment, the Appellate Court cannot cancel security 
merely because it thinks that the attachment is 
illegal, [P 780 0 2} 

Mathra Das — for Petitioner. 

Order.”The petitioner instituted a suit 
for recovery of money against the respon¬ 
dent in the Court of the Senior Subordi¬ 
nate Judge of Simla, and at the same time 
made an application supported by affidavit 
under 0. 38, R. 5, Civil P. C., for attach¬ 
ment of his property before judgment. 
When the application came up for hearing 
before the Senior Sub-Judge, he examined 
the plaintiff and, after requiring him to 
specify the property which he desired to 
be attached, he passed an order for the 
attachment of the property which con. 


1931 

sisted of some debts alleged to be due to 
the defendant-respondent and at the same 
time issued a notice to him. On the receipt 
of the notice the defendant appeared in 
Court and objected to the attachment 
before judgment stating that the same had 
been applied for on insufficient grounds. 
He, therefore, prayed that the attachment 
be moved and compensation be awarded 
to him under S. 95 and added that he 
was prepared to give security. Thereupon 
the learned Senior Sub-Judga made an 
order that if the defendant furnished secu¬ 
rity for the amount claimed and costs 
then the attachment would be withdrawn* 
The plaintiff’s counsel having agreed to 
this order the learned Judge directed that 
security for Rs. 850 should be given and 
if it is given attachment would be with¬ 
drawn. Next day the security was filed 
and the attachment was withdrawn, The 
Senior Sub-Judge then decided that there 
was good ground for the attachment 
before judgment and therefore the appli¬ 
cation of the defendant for compensation 
under S. 95 was dismissed and also his 
objection to the attachment before judg¬ 
ment. 

Against this order an appeal was pre- 
ferred to the learned District Judge of 
Ambala, who held that the order of 
attachment before judgment was illegal 
and consequently the security filed by the 
defendant was liable to be cancelled. He 
accordingly set aside the order of attach¬ 
ment and also discharged the surety. In 
my opinion, the view of the learned Dis. 
trict Judge is erroneous. Under 0. 38, R. 6, 
sub.r. 3, the Court is entitled to direct the 
conditional attachment of the whole or a 
portion of the property of the defendant 
at the time of issue of a notice to -the 
defendant to show cause why he should 
not furnish security. The learned trial 
Judge in this case issued a notice to the 
defendant to show cause v7hy the applioa. 
tion of the plaintiff for attachment before 
judgment of the property of the defendant 
be not granted and at the same time 
ordered attachment of the same. There 
was nothing illegal in this procedure. In 
any case the defendant himself having 
offered to give security pending the dis. 
posal of the plaintiff’s application for 
attachment before judgment, the security 
bond could not be cancelled and the surety 
could not be discharged merely because in 
the opinion of the learned District Judge 
there was no ground for applying for 
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atfeaohmenfc before judgment. In fact in 
the same order the learned District Judge 
has held that: 

Far from the application under 0. 39, R. 6, 
Civil P. 0., being frivolous, it would appear that 
this petition under S. 95 is frivolous. 

He has held that the plaintiff has 
throughout behaved in a perfect good 
faith, and that the plaintiff apprehended 
that the defendant intended to defeat their 
decree by disappearing to England. On 
this finding in my opinion there was good 
ground for issuing an order of attachment 
before judgment of the property of the 
defendant. Both on the merits, therefore, 
and in law the order of the learned Dis¬ 
trict Judge cannot be sustained so far as 
it relates to the discharge of the surety. 
I accept this petition and set aside his 
order pro tanto, i. e. the order cancelling 
the security bond and discharging the 
surety is hereby set aside. The petitioner 
will have his costs against the respondent. 

p.e./d.s. Petition accepted. 
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Tek Chand, J. 

Din Mohammad — Defendant 1 

— Appellant. 

V. 

D. P. Sethi, Plaintiff and another, 

Defendant — Respondents. 

Second Appeal No. 1250 of 1936, Decided 
on 20th January 1937, from decree of 
Addl. Dist. Judge, Lahore. D/. 14th July 
1936. 

Contract Act (1872), S. 65 — Agreement 
to purchase plot after sanction of Munici- 
pality to layout’ scheme — Earnest money 
paid—Sanction suspended by Deputy Com- 

missioner^Vendor is bound to refund ear¬ 
nest money. 

A ‘layout’ soheme for constructing small resi¬ 
dential houses on plots was sanctioned by the 
municipality. After the sanction, a person entered 
into an agreement with the owner of the plots to 
purchase one for certain price and paid the ear¬ 
nest money. The foundation of the agreement 
was the permission to convert the plots into a site 
where residential buildings and toads could be 
constructed. The sanction was subsequently sus¬ 
pended by the Deputy Oommissioner : 

Held : that as the very foundation of the con¬ 
tract had been taken away and as for all practical 
purposes the contract had become impossible for 
performance, the vendor was bound to refund the 
earnest money. [p 0 12] 

Akhar Ali — for Appellant. 

Hargopal — for Respondents. 


Judgment.—The defendants are the 
owners of an extensive property near the 
Mall, Lahore, formerly known as the 
Sunny View Hotel and now called “Vic¬ 
toria Park". It appears that in 1934 they 
intended to convert it into a “Chhota 
Abadi" and submitted to the Municipal 
Committee a layout plan" for construct¬ 
ing small residential houses on plots, 
i kanal in area, intending to construct a 
number of roads 20 feet wide across the 
property so as to give access to, and pro¬ 
vide light and air for the houses which 
were to be constructed on the proposed 
plots. This layout plan was sanctioned 
by the Municipal Committee on 19th 
March 1934. On 8th August 1934, the 
defendants entered into an agreement with 
the plaintiff to sell plot No. 36 on the pro¬ 
posed layout scheme for Rs. 10,000. The 
area of this plot was stated to be 10 mar- 
las, and its dimensions are given as 
50 x45 . The eastern and northern boun¬ 
daries were described as roads 20 feet 
wide each, while the western and southern 
boundaries were stated to be plots Nos. 45 
and 37 respectively. Out of the price of 
Rs. 10,000, Rs. 1,000 was paid by cheque 
by the plaintiff to the defendants on the 
date of the agreement and it was stipulated 
that the balance would be paid at the 
time of registration, which was to be 
effected on or before 5th October 1934. It 
was agreed that if the vendors failed to 
have the salo-deed executed by 5bh Octo¬ 
ber 1934, the vendee would be entitled to 
have the agreement specifically enforced, 
and if the vendee backed out of the agree¬ 
ment the earnest of Rs. 1,000 would be 
forfeited. 

It appears that about a month after the 
execution of this agreement, the Deputy 
Commissioner of Lahore suspended the 
resolution of the Municipal Committee 
sanctioning the “layout plan", on the 
ground that the scheme for converting the 

Sunny Vi 0 wHot 0 lprop 0 rtyintoa“Chhotta 

Abadi was really a “building scheme" 
which, under S, 192, Punjab Municipal 
Act, the Municipal Committee had no 
power to sanction. The result, therefore, 
was that the proposed streets could not 
be laid out on the estate, nor small resi¬ 
dential quarters built on plots 10 marks 
in area. Accordingly, the plaintiff, through 
his pleader, served a notice on the defen¬ 
dants on 5th October 1934 demanding a 
refund of Rs. 1,000, which he had paid as 
earnest money and also claimed interest 
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thereon and damages. After some corres¬ 
pondence between the parties, the plain, 
tiff instituted a suit for recovery of Rs. 1,035 
being the amount of the earnest and 
interest due thereon. The trial Court 
dismissed the suit, but on appeal the 
learned Additional District Judge granted 
the plaintiff a decree for the refund of 
Es. 1,000, disallowing interest and leaving 
the parties to boar their own costs in both 
Courts. 

Defendant 1, Din Mohammad, has come 
to this Court in second appeal, and it has 
been contended on his behalf that on the 
facts established in the case the plaintiff 
had no right to a refund of the amount 
paid by him on the date of the agreement. 
It has also been argued that the rule of 
caveat emptor applied, and that if by an 
act of the executive authorities the layout 
plan which had been sanctioned by the 
Municipal Committee has been suspended, 
the defendants are not responsible therefor. 

After hearing counsel at length and 
examining the terms of the agreement, 
I have no doubt that the decision of the 
learned Additional District Judge is cor¬ 
rect and this appeal must fail. It is quite 
clear from the terms of the agreement and 
the other circumstances disclosed on the 
record that the foundation of the agree- 
ment was the permission granted by the 
Municipal Committee to the defendants to 
convert the Sunny View Hotel’s estate 
into a Chhotta Abadi, where residential 
buildings could be constructed on small 
plots of land, half a kanal in area. The 
defendants intended to construct roads 
from the Mall across the property to 
enable the intending purchasers to have 
access to the proposed buildings. It was 
on this understanding that the plaintiff 
had agreed to purchase the plot in ques¬ 
tion, and paid a heavy price of Rs. 10,000. 
On this plot the hotel building stood at the 
time of the execution of the agreement 
and the defendants had expressly stated 
in the agreement that the superstructure 
was not included in the transaction and 
that it would be removed by them. In 
view of the suspension of the so-called 
“layout scheme" by the Deputy Commis¬ 
sioner, the superstructure had not been 
removed by 6th October 1934, and it is 
stated that it is still standing in its origi. 
.nal form. In these circumstances it is 
quite clear that the very foundation of the 
contract had been taken away, and for 
all practical purposes the contract had 
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become impossible of performance. This* 
being so, under S. 65, Contract Act, the 
defendants were bound to refund to the 
plaintiff the amount of the earnest money 
which they had received. No doubt the 
law in England on the point is different. 
There it has been ruled that when a 
contract becomes impossible of perform, 
ance by the destruction of the subject 
matter or the failure of an event or state 
of things contemplated as the foundation 
of the contract to happen or exist the 
parties are excused from further perform¬ 
ance and acquire no right of action. But 
as pointed out by Pollock and Mulla in 
their Commentary of the Indian Contract 
Act (Bdn. 6), p. 380, the Indian law as 
enacted in Ss. 56 and 65 of the Act is 
different. Here, in the circumstances 
mentioned above, each party is under an 
obligation to restore any advantage which 
it might have received under the agree¬ 
ment or to make compensation for it to 
the person from whom he received it. 

The learned Subordinate Judge has des- 
oribed the order of the Deputy Commis¬ 
sioner suspending the layout scheme as an 
Act of State". This is obviously incor¬ 
rect. The Deputy Commissioner had the 
power under the law to declare that the 
so-called layout scheme" was in reality 
a “building scheme" and as such the 
Municipal Committee had no power to 
sanction it without referring it to the 
higher authorities. In my opinion such an 
act can, by no stretch of imagination, be 
described as an Act of the State. The 
appeal fails and is dismissed with costs. 

S.C./d.s. Appeal dismissed. 


A. I. R. 1937 Lahore 782 
Tek Chand, J. 

Sohan Singh — Appellant. 

V. 

Official Receiver^ Sheikhupura^ and 
another, Insolvent — Respondents. 

Second Appeal No. 51 of 1936, Decided 
on 5th February 1937, from order of Addl. 
Diet. Judge, Sheikhupura at Lyallpur, 
D/- 29th June 1936. 

Provincial Insolvency Act (1920), S. 28 (5) 
—Occupancy rights under S. 6, Punjab Ten* 
ancy Act, do not vest in Receiver—-Duanu 
rights vest in Official Receiver only if they 
come under S. 5, Punjab Tenancy Act. 

Oooupany rights under 8. 6, Punjab Tenancy 
Act, do not vest in the Oourt or in the Receiver 
under 8. 28, Provincial Insolvency Act. The 
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duami rights can vest in the Official Receiver only 
if they are occupancy rights under S. 5, Punjab 
Tenancy Act, or are rights held under some pecu¬ 
liar tenure, outside the Act, and are liable to 
attachment or sale in execution of a decree or 
order of a Court : AIR 1936 Lah 502, Rd. on, 

[P 783 C 2] 

J. G. Sethi — for Appellant. 

Jagan Nath Aggarival and Assa Ram 
Aggarival — for Respondents. 

Judgment.—On the application of one 
of his creditors Shambu Nath, respon. 
dent 2, was adjudicated insolvent in 1934. 
Two and a half months before the making 
of the application for insolvency, he had 
mortgaged certain agricultural land, of 
which he was a duami tenant, to Sohan 
Singh appellant for Rs. 1,500. After ad¬ 
judication, the Ofifioial Receiver applied 
under Ss. 53 and 54, Provincial Insolvency 
Act, that the aforesaid mortgage be set 
aside as fraudulent, Sohan Singh pleaded 
that the duami rights in the land, which 
had been mortgaged to him did not vest 
in the Official Receiver and the latter had 
no right to apply under S. 53 or S. 54. 
The Insolvency Judge did not determine 
the exact nature of the duami rights, 
which Shambu Nath held in the land. He 
assumed that Shambu Nath was an occu¬ 
pancy tenant and, whether the occupancy 
rights were under S. 5 or S. 6 or S. 8, Ten¬ 
ancy Act, they had vested in the Official 
Receiver. He further found that out of 
the consideration for the mortgage, Rs. 386 
only was genuine. He accordingly set 
aside the mortgage as fraudulent. Sohan 
Singh appealed to the Additional District 
Judge, but he dismissed the appeal. Before 
me the conclusions of the Courts below on 
both the points mentioned above have 
been assailed. The finding that the trans¬ 
action was fraudulent has, however, been 
arrived at by the learned Additional Dis¬ 
trict Judge on a consideration of the evi¬ 
dence on the record and cannot be re- 
opened in second appeal. 

^ But on the first point, I find it impos- 
sible to maintain the decision of the lower 
Courts on the materials on the record. In 
the Jamabandi of 1933.34, which is the 
only evidence bearing on the point on the 
record, Shambu Nath is described as a 
duami tenant of the land in dispute. This 
entry does not indicate the exact nature 
of the tenure. Under S. 28 (2), Provincial 
Insolvency Act, on the making of an order 
of adjudication the ‘property’ of the insol¬ 
vent vests in the Court or the Receiver. 
In sub-s. (6) of 8. 28 it is laid down that 


the ‘property’ of the insolvent for the 
purposes of this section shall not include 
any property which is exempted by the 
Code of Civil Procedure or by any other 
enactment for the time being in force, 
from liability to attachment and sale in 
execution of a decree. Under S. 55, Punjab 
Tenancy Act, a right of occupancy under 
S. 55 may be sold in execution of a decree 
or order of a Court. But S. 56 provides 
that a right of occupancy under any other 
section than S. 55 shall not be attached 
or sold in execution of a decree or order 
of any Court or, without the previous 
consent in writing of the landlord, be 
transferred by private contract. The 
learned Additional District Judge has 
assumed that occupancy rights under S. 6 
or S. 8 would also vest in the Official Re¬ 
ceiver, even though they are not liable to 
attachment and sale in execution of a 
decree or order of a Court, because they 
can, with the previous consent in writing 
of the landlord, be transferred by private 
contract. This conclusion is clearly con. 
trary to the express terms of sub-s. (5) of 
S. 28, Provincial Insolvency Act, as set 
out above, and Mr. Jagan Nath Aggarwal 
for the Official Receiver frankly conceded 
that he is unable to support this part of 
the reasoning of the Courts below. The 
matter has recently been considered by 
Bhide, J. in 38 P L R 233,^ in which it 
was held that occupancy rights under S. 6, 
Punjab Tenancy Act, do not vest in the 
Court or in the Receiver under S. 28,1 
Provincial Insolvency Act. 

The duami rights can vest in the Official 
Receiver only if they are occupancy rights 
under S. 5, Tenancy Act, or are rights 
held under some peculiar tenure, outside 
the Act, and are liable to attachment or 
sale in execution of a decree or order of a 
Court. Neither party appears to have 
applied its mind to this crucial point in 
the case. It is therefore, necessary to 
elucidate the exact position by further 
enquiry. I accordingly remand the case 
under O. 41, R, 25, Civil P. C., to the 
Insolvency Judge, Sheikhupura, for the 
purpose. The onus is on Sohan Singh 
appellant to prove that the duami rights 
in question are exempt from attachment 
and sale in execution of a decree or order 
of a Court. The Official Receiver will > 
lead evidence in rebuttal. An effort should 

1. Abdullah V. Shankar Das, AIR 1936 Lah, 
602=160 I 0 921=38 P L R 233. 
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be made to trace the history of the ten¬ 
ancy in question as to the earliest Settle¬ 
ment, and if possible the relevant extracts 
from the revenue records should be got 
produced. 

The Insolvency Judge shall record his 
finding on the point and submit the papers 
together to the District Judge, also will 
make the return to this Court within 
three months. Both counsel have been 
directed to causa their clients to appear 
before the Insolvency Judge, Sheikhupura, 
on 23rd February 1937, when a date will 
be fixed for the evidence of the parties. 

t.m./d.s. Case remanded, 

A. I. R. 1937 Lahore 784 
Skemp, J. 

Thandi Ram Judgment.debtor — 

Appellant. 

V, 

Jagan Nath and others —Decree.holders 

—Respondents. 

Execution Second Appeal No. 1163 of 
1936, Decided on 18th January 1937. 

Evidence Act (1872), S. 112—Presumption 

under, when applies. 

The presumption under S. 112, Evidence Aot, 
applies quite irrespective of the fact whether the 
mother was married or not at the time of the 
■oonception. [p 784 0 2J 

D. N. Aggarwal — for Appellant. 

Chander Gupta — for Respondents. 

Judgment.— The facts material to this 
•oecond appeal are as follows: Lakhpat 
Rai brought a suit for partition against 
other members of his family. A decree 
was passed allotting the plaintiff a half 
share of the property, a shop valued at 
Rs. 928, and the rest of the property, a 
shop and a house to Kulwant Rai and 
Thandi Ram, Lakhpat Rai died during 
execution proceedings and one Nauhirya 
Mai as next friend of Jagan Nath minor 
applied on behalf of Jagan Nath to carry 
on the execution proceedings. Nauhirya 
Mai died and one Nand Lai was appointed 
next friend of the minor in his place. This 
Nand Lai is said to have been a jajman of 
Jagan Nath but is not related to him in 
any way. This Jagan Nath was born on 
17th August 1920. His mother Mt. Dargi, 
who is now dead, married Lakpat Rai on 
7th April 1920. She had previously been 
the wife of one Jiwa Ram, who died on 
27th March 1920. The marriage between 
Lakhpat Rai and Mt. Durgi was celebrated 
at an Arya Samaj temple and on the date 
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of the marriage Lakhpat Rai executed a 
document making various promises in res. 
peot of Mt. Durgi, amongst others that 
any son born from her by him would be 
his heir. Jagan Nath applied in the exe¬ 
cuting Court that he was the son of Lakh! 
pat Rai and his legal representative. 
Kulwant Rai and Thandi Ram pleaded 
that he was not the legitimate son of 
Lakhpat Rai. The trial Court relying on 
S. 112, Evidence Act and various rulings, 
found in his favour and the learned Dis! 
trict Judge dismissed the appeal in limine. 
A second appeal was lodged to this Court 
entirely on grounds that the marriage was 
not valid and that Jagan Nath was not 
the legitimate son of Lakhpat Rai. It was 
admitted by a learned Judge of this Court 
and on the day the appeal came on for 
hearing before me, a compromise was put 
in between Thandi Ram and Kulwant Rai 
on the one hand and Nand Lai on the 
other acknowledging that Jagan Nath was 
not the son of Lakhpat Rai and surrender, 
ing Jagannath’s rights in the property on 
the ground that the debts left by Lakhpat 
Rai exceeded the value of his assets. 
Apparently Thandi Ram and Kulwant Rai, 
the cousins of Lakhpat Rai, and his next 
heirs after Jagan Nath are showing a 
spirit of altruism and are prepared to take 
the property and pay the debts rather 
than let the minor be so burdened. 

In my judgment this compromise is not 
for the benefit of the minor and I refuse 
to sanction it. Further, S. 112, Evidence 
Aot, is absolutely conclusive of this appeal 
and there is no doubt but that the lower 
Courts were right. S. 112 reproduces the 
English law on this point. The rule is 
that if a child is born during the continu¬ 
ance of a valid marriage it should be con¬ 
clusive proof that he is the son of the 
woman’s husband. As Mr. Mohammadi 
Monir in his edition of the Evidence Aot 
says, the presumption of this section 
applies quite irrespective of the fact whe- 
ther the mother was married or not at 
the time of the conception. No arguments 
were addressed to me that the marriage 
was not valid. An inference was sought 
to be drawn from the clause in the deed 
that any son born to Mb. Durgi by Lakh¬ 
pat Rai should be Lakhpat RaFs heir, but 
such a clause might have been inserted in 
any marriage deed. This appeal is there, 
fore dismissed with costs. 

f.b./d.s. Appeal dismissed. 
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Jai Lal, J. 

Firm Narain Sinqh.Tehl Singh — 

Defendants — Appellants. 

V. 

Firm Tulsi Bam.Suraj Parkash — 

Plaintiffs — Respondents. 

Second Appeal No. 1322 of 1936, Decid¬ 
ed on 15th January 1937, from decree of 
Addl. Dist. Judge, Amritsar, D/. 16th July 
1936. 

Sale of Goods Act (1930), S. 39 (2)—Mere 
delivery of goods to carrier is not enough to 
entitle seller to claim from buyer price of 
goods sent to him—Proof of receipt from 
carrier and intimation thereof to buyer in 
addition to delivery of goods to carrier is 
necessary—Such proof is not necessary when 
earner is nominee of buyer. 

a seller cannot claim a decree against the buyer 
unless he can establish that he has placed him 
i. 8. the consignee of the goods in a position to 
claim delivery thereof from the carrier. A deli¬ 
very to the carrier would be tantamount to a 
delivery to the purchaser only if this is done. The 
mere delivery to a carrier without taking a receipt 
from him and without intimating his name to the 
consignee or without sending the receipt taken 
from the carrier to the consignee will not entitle 
the seller to claim the price of the goods from the 
purchaser. It is only on proof of these two 
matters in addition to the delivery of the goods to 
the carrier that the seller can claim a decree 
against the buyer. This will not be the case if the 
carrier be the nominee of the purchaser in which 
case the mere proof of delivery of the goods to 
such a carrier would entitle the seller to claim the 
price of the goods from the purchaser. [P 786 C 2] 

Iqbal Singh — for Appellanfcg. 

Jai Gopal Sethi — for Respondentg. 

Judgment. The respondentg are Com- 
misaion Agents. The appellants are their 
customers. The appellants ordered some 
goods from the respondents. The case of 
the respondents is that they purchased 
and sent the same through a carrier to 
the appellants. Within a month of the 
alleged despatch of the goods however 
the appellants wrote to the respondents 
that neither the goods nor the receipt of 
the carrier had been received by them. 
This notice has been proved by the pro¬ 
duction of a copy by the appellant. This 
copy was held to be inadmissible and 
unproved by the learned District Judge. 
But Mr. J. G. Sethi, Advocate for the res¬ 
pondents, has relied upon it and has asked 
me to admit it. I have consequently 
admitted the copy. From the account 
books of the plaintiffs-respondenta it is 
quite clear in my opinion that the goods 
were despatched by them to the appellants 
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through a carrier, the o^ner of a motor 
lorry. It also appears from the books 
that they had obtained a receipt from this 
carrier. There is, however, no evidence 
that the receipt was despatched to or 
received by the appellants or that the 
goods were delivered to them. The learned 
District Judge has held that the mere 
delivery of the goods to the carrier is 
sufficient to entitle the respondents to a 
decree for its price against the appellants. 
This conclusion is sought to be supported 
at the Bar by reference to S 39, Sale of 
Goods Act. Having regard to sub-s, (2), 
however, of that section, it is clear to me 
that the seller cannot claim a decree 
against the buyer unless he can establish 
that he has placed him, i. e. the consignee 
of the goods, in a position to claim delivery 
thereof from the carrier. A delivery to 
the carrier would be tantamount to a 
delivery to the purchaser only if this is 
done. If the contention of the learned 
counsel for the respondents is correct, then 
the^ mere delivery to a carrier without 
taking a receipt from him and without 
intimating his name to the consignee or 
without sending the receipt taken from 
the carrier to the consignee would entitle 
the seller to claim the price of the goods 
from the purchaser. In my opinion this 
position is untenable in law. In the pre. 
sent case there is no proof that the res¬ 
pondentg sent the receipt which they had 
taken from the owner of the motor lorry 
to the appellants or that the goods were 
actually delivered to them. It is only on 
proof of these two matters in addition to 
the delivery of the goods to the carrier 
that the plaintiffs can claim a decree 
against the appellants. This, of course, 
would not be the case if the carrier be the 
nominee of the purchaser in which case 
the mere proof of delivery of the goods to 
such a carrier would entitle the seller to 
claim the price of the goods from the pur¬ 
chaser. 

Some cases were cited by Mr. Sethi, 
They do not however deal with the point 
involved in this ease. At the same time 
I consider that this is a case in which 
there^ should be further enquiry on the 
question of actual delivery of the goods to 
the appellants. This evidence should have 
been produced by the respondents at the 
trial because in the notice given by the 
appellants on lObh April 1933, the respon¬ 
dents had been informed that the goods 
had not been received nor had the receipt 
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of the carrier been received by the appel¬ 
lants. But it seems that there has been 
some misapprehension as to the legal 
position of the parties and documentary 
evidence ought to be available to prove 
the delivery of the goods or of the receipt 
to the appellants. 

I consequently remand the case to the 
District Judge of Amritsar to record evi¬ 
dence of both the parties on the question 
and to make a report within three months 
from to-day. Parties to appear before the 
District Judge on 16th February 1937. 
Remand is under 0. 41, B. 25, Civil P. C. 
Ten days for objections, 

W.D./a.l. Case remanded* 
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Coldstream and Bhide, JJ. 

Ram Piari — Appellant. 

V. 

Sardar Singh and others^ Objectors and 
others — Respondents. 

First Appeal No. 2256 of 1935, Decided 
on 21at December 1936, from decree 
of Sikh Gurdwaras Tribunal, Lahore, D/. 
24th September 1935. 

(a) Punjab Sikh Gurdwaras Act (8 of 
1925), Ss. 8 and 2 (4) (i) and (iv)—Scope- 
Word ‘office’ in S, 2 (4) (i) relates also to per* 
formance of rites or ceremonies in course of 
private worship—After founder, widow and 
daughter appointing Grar.mis for perform* 
ance of rites and ceremonies — Institution 
private place of worship — Widow and 
daughters are hereditary office holders and 
competent to apply under S. 8 , 

The use of the word "any rituals or ceremonies" 
in the latter part of the definition of ‘office’ ae op* 
posed to the word ‘public worship’ in the first part 
is significant and seems to indicate that the rituals 
or ceremonies referred to in the second part may 
be in the course of private worship, [P 787 0 2] 

Though there is distinction between a public 
and a private place of worship in that the public 
can resort to the former as a matter of right, they 
cannot do so in the case of a private place of wor* 
ship, it is not unlikely to find a private place of 
worship with a succession of hereditary office 
holders. Thus if after the death of the founder 
of the institution of worship, his widow and 
daughters have been in charge of the management 
of the institution and they have appointed Gran* 
this from time to time for the performance of 
religious ceremonies and rites, the widow and 
daughters arc ‘hereditary office-holders’ within 
the meaning of the Act, even if the institution in 
dispute is a private one. They thus have locus 
standi to apply under 8 . 8 . [P 787 0 2;P 788 0 1,2] 

(b) Punjab Sikh Gurdwaras Act (8 of 
1925), Ss, 8 and 10—Plaintiff denying institu* 
tion claimed as Sikh Gurdwara under S, 7 , 


petition 

{Obiter), 


unoer o. 






all InStltU* 

tion claimed as a Gurdwara under 8 . 7 Punjab 

Sikh Gurdwaras Act, U a place of worship at all 

-whether public or private-no petition under- 
8 . 8 is competent and his proper remedy in such 
a case is a petition under 8 . 10 . [p 733 q 

(c) Evidence Act (1872), S. 90-Proper cut* 
tody-Will made in 1899-Will produced in 
1907 in probate proceeding, by person not 
named in will-No evidence how it came into* 
his possession-Will subsequently produced 
in some proceedings in 1930-No presump* 
tion under S. 90 arises, i ^propejLcu .tnrl,. not 
proved. 


Where a will alleged to have been made by the 
testator in 1899 was first produced in the probate 
proceedings by a person who was not named in* 
the will and it was not known how it came into 
his custody, a presumption under 8 . 90, Evidence 
Aot as to its genuineness cannot arise when it is 
subsequently produced in some proceedings in 
1930. as there is nothing to show that it was pro¬ 
duced in the probate proceedings from proper 
custody. [P 788 0 2] 

(d) Appeal — Additional documentary evi* 
dence—Original petition referring to it—No- 
reason why it was not produced earlier— 
Additional evidence in appeal is inadmissible. 


Where in appeal the respondents relied on cer¬ 
tain additional dooumentary evidence, which they 
pleaded was brought to their notice after the case 
was decided, but the appellant had referred to it 
in his original petition and there was no reason 
why it was not produced earlier: 

Seld J that the additional documentary evi¬ 
dence could not be allowed. [P 788 0 2; P 789 0 1*} 

(e) Punjab Sikh Gurdwaras Act (8 of 
1925), S. 16 (2) (iii)—Institution founded by 

KeshadhariSikh-Granthreveredand kept in 

institution—Granthit in charge from time to 
time—Place used for congregational worship 
and prayers since founder’s time-Witnesses 
produced to prove public worship found to- 
be worshipping ever since founder’s time— 
Accounts deliberately withheld — Institution 
held to be established and used public 
worship. 

Gurdwara Baba Narain Singh was established 
by Narain Singh who was a Keahadhari 8 ikh and 
he read and revered the Granth Sahib in the 
institution. Guropurbs were celebrated and several 
Granthis were in charge from time to time. The 
place bad been used for congregational worship 
and prayers since the founder’s time. Some of 
the witnesses produced to prove that there was 
performance of public worship in the institution 
ever since the time of the founder were found to 
have been worshipping in it since its foundation. 
The institution since the death of the founder was 
kept vacant, though it was situated in the bazaar. 
The accounts of the institution property were 
deliberately withheld: 

Held : that the institution had been used for 
the purposes of the public worship of the Granth 
Sahib by the Sikhs ever since the time of the 
founder and the evidence was sufficient also to- 
justify the inference under the oircomstanoes that 
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the institution was established for public wor¬ 
ship \ AI R 1935 Lah 666 and AIR 1935 Lah 
809, Ref, [P 790 0 1, 2] 

Mehr Chand Mahajan, Kartar Singh, 
AcKHtu Hdm and Bhagat Singh —for 
Appellant. 

Badri Das and Harnam Singh — 
for Respondents. 

Bhide, J.—A petition under S. 7, Sikh 
Gurdwaras Act, having been presented to 
the Local Government, claiming that an 
institution described as Gurdwara Babu 
Narain Singh situated at Jhelum was a 
Sikh Gurdwara, Shrimati Ram Piari and 
Shrimati Ram Rakhi, daughters of Babu 
Narain Singh, presented two counter-peti- 
tions under S. 8 of the same Act to contest 
the claim. The petitioners contended that 
the alleged Gurdwara Babu Narain Singh 
was not established as a place of public 
worship by the Sikhs, but was a private 
study room and a place of worship of 
Sardar Narain Singh and his family. The 
two petitions were consolidated and heard 
together. The respondents pleaded that 
the petitioners Shrimati Ram Rakhi and 
Shrimati Ram Piari wore not hereditary 
office-holders and had, therefore, no locus 
standi to present the petitions under S. 8, 
and secondly that the institution in ques¬ 
tion has been established by Babu Narain 
Singh as place for public worship by Sikhs 
and had been used as such ever since. The 
President as well as another member of 
the Tribunal who disposed of these peti¬ 
tions found that the petitioners were here¬ 
ditary office-holders and had a locus 
standi to present the petitions, but they 
differed on the question whether the insti¬ 
tution was a Sikh Gurdwara. The learned 
President was of opinion that it was a 
Sikh Gurdwara while the other member 
held that it was not proved that the place 
had been used for public worship by Sikhs 
at the time of the presentation of the 
petitions, and therefore it was not liable 
to be declared a Sikh Gurdwara. The 
third member of the Tribunal gave no 
decision. Under S. 13, Sikh Gurdwaras 
Act, the opinion of the learned President 
prevailed and a declaration was accord¬ 
ingly made that the institution described 
as Gurdwara Babu Narain Singh was a 
Sikh Gurdwara. From this decision the 
present appeal has been preferred by Shri. 
mati Ram Piari. The other petitioner 
Shrimati Ram Rakhi is alleged to have 
compromised with the respondents and 
therefore did not present any appeal. 


The first point which requires decision 
in this appeal is whether the appellant 
Shrimati Ram Piari had a locus standi 
to present a petition under S. 8, Sikh 
Gurdwaras Act. It was contended on 
behalf of the respondents that such a 
petition could only be presented by a 
hereditary office-holder of an institution 
which is used for public worship and that 
inasmuch as the appellant bad alleged in 
her own petition that the institution in 
question had been only used as a study 
and a’private place of worship, she could 
not be held to be a hereditary office¬ 
holder” within the meaning of the Act. 
In order to decide this question, it is neces¬ 
sary to refer to the definition of the word 
office' as given in S. 2 (4) (i) of the Act. 
That definition runs as follows : 

“Office” means any office by virtue of which 
the holder thereof participates in the manage¬ 
ment or performance of public worship in a gurd¬ 
wara or in the management or performance of 
any rituals or ceremonies observed therein and 

office-holder” means any person who holds an 
office. 

Office-holder’ is a person who holds an 
office as defined above, and 'hereditary 
office-holder’ would be a person holding ‘a 
hereditary office’ as defined in Cl. (ivj of 
S. 2 (4), Sikh Gurdwaras Act. It will appear 
from the above that the interpretation to 
be placed on the expression 'hereditary 
office-holder’ depends in the first place on 
the definition of the word ‘office’. For, an 
office-holder whether hereditary or other, 
wise must be the holder of an “office” as 
defined above. The definition of the word 
office” shows that the holder must 
either (i) participate in the manage¬ 
ment or performance of public worship 
in a Gurdwara, or (ii) in the management 
or performance of any rituals or cere- 
monies observed therein. The use of the, 
word ‘ any rituals or ceremonies” in the’ 
latter part of the definition as opposed to' 
the word “public worship” in the first! 
part is significant and seems to indicate 
that the rituals or ceremonies referred to 
in the second part may be in the course 
of private worship. It was urged that 
there could be no hereditary office-holder 
in a private place of worship. But I do 
not see any force in this contention. 
There seems to be no good reason why 
there should not be a private place of 
worship, with a succession of office 
holders. The main point of distinction 
between a public and a private place of 

worship is that the public can resort toi 
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the former as a matter of right, while 
they cannot do so in the case of a private 
place of worship. In the present instance 
it appears from the evidence that Babu 
Narain Singh, who was the founder of the 
institution and after his death his widow 
and his daughters have been in charge of 
the management of the institution and 
that they have appointed Granthis from 
time to time for the performance of religi¬ 
ous rites and ceremonies. In the circum¬ 
stances I see no good reason why the 
|appellant should not be held to be a 
hereditary office-holder” within the 
,meaning of the Act, even if the institution 
in dispute were a private and not a public 
place of worship as alleged in her petition. 

Another contention urged on behalf of 
the respondents in this connexion was 
that the provisions of S. 8 show that the 
Gurdwara referred to therein must be a 
public place of worship and that if a 
petitioner does not admit the existence of 
any such place of worship, his only 
remedy is to petition under S. 10 of the 
Act. Attention was particularly drawn to 
the fact that a petition under S. 8 of the 
Act can be presented either by a “ heredi. 
tary office-holder” or by "20 or more 
worshippers of the Gurdwara.” But I do 
not think this wording necessarily excludes 
from the scope of the section petitions 
with reference to an institution which is 
alleged by the petitioner to be a private 
place of worship. The question whether 
such petitions are or are not included 
within its scope, must be decided primarily 
with reference to the definition of the 
word office" as pointed out above and for 
reasons stated already that definition 
seems to me to include private as well as 
public worship. It seems also appropriate 
that a petition with respect to a private 
place of worship should be competent 
under S. 8; for there is frequently a dis¬ 
pute whether the institution claimed 
under S. 7 is or is not a place of public 
worship and such a question can be suit¬ 
ably decided under S. 8. It may be that f 
lif a petitioner denies that an institution 
claimed as a Gurdwara under S. 7 is a ^ 
place of worship at all, whether public or 
private, no petition under S. 8 is oompe- 
tent and his proper remedy in such a 
case may be a petition under S. 10; but it 
is unnecessary to consider this question 
for the purpose of this appeal as the pre¬ 
sent appellant admitted in her petition 
that the place in dispute was a place of 


private worship. I accordingly agree with 
the decision of the tribunal that the appel¬ 
lant had a locus standi to present a peti! 
tion under S. 8. 

The next point for decision is whether 
the institution is or is not a " Sikh Gurd 
wara" within the meaning of the Act" 
The respondents relied on the provisions 
of S. 16 (2) fiii), according to which it was 
necessary for them to prove that (a) the 
institution had been established for public 
worship by the Sikhs and (b) had been 
used as such before and at the time of the 
presentation of the petition under S 7 
i. e. till the year 1926 in this case. As 
regards these points, there is unfortu¬ 
nately no documentary evidence in the 
shape of any deed of dedication, etc. 
available in this case. The respondents 
relied on a will of Babu Narain Singh 
(Ex. 0/2) alleged to have been made by 
him in October 1899. This will was pro¬ 
duced in the course of an application for 
probate made by one Malik Singh in 1907. 
But the application was apparently not 
presented and no probate was ever granted. 
In the present proceedings, one witness 
named Mul Raj was summoned to prove 
the will but he was eventually given up. 
There is thus no evidence whatever on the 
record in support of the will. The learned 
President was of opinion that the will 
being a document more than 30 years old 
and having been produced from proper 
custody should be held to be genuine. But 
it mast be remembered that the will was 
produced first in the probate proceedings 
in 1907, and there is nothing to show that 
it was then produced from proper custody. 
The other member of the tribunal has 
pointed out in his judgment that the will 
I was produced in that case by one Bodh 
/ Eaj but this person is not named in the 
I will and it is not known how it came into 
■ his custody. In the oiroumstances, it 
* seems to me that due execution of the! 
j will cannot be presumed under S. 90, 
Evidence Act. The respondents realized 
the weakness of their case in this respect 
and sought to produce in this Court some 
additional documentary evidence in sup¬ 
port of their case, which was printed in 
Vo!. Ill of the printed record subject to 
all just exceptions. The admission of this 
evidence was objected to by the appellant. 

It was urged on behalf of the respon. 
dents that this documentary evidence was 
brought to their notice only after the 
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decision of the case and hence it could not 
be produced earlier. But this statement 
cannot be accepted. The documentary 
evidence includes, for instance, a compro¬ 
mise of the year 1923 between the two 
petitioners; but this compromise was 
referred to even in the appellant's petition 
and there was no reason why it should not 
have been produced earlier. The addi¬ 
tional evidence was accordingly disallowed. 
As a consequence, the question referred 
to above most be decided on the basis of 
the oral evidence. We were taken practi¬ 
cally through the whole of the oral evi¬ 
dence, by the learned counsel who argued 
the case. After carefully considering it, 
I am of opinion that the evidence of the 
respondents is distinctly superior and 
should be accepted. Most of the respon¬ 
dents’ witnesses are parsons who have 
themselves visited the institution as wor¬ 
shippers for a number of years. They are 
unanimous in deposing that two copies of 
the Granth Sahib are kept in cradles under 
canopies and ceremoniously opened and read 
in this institution, that Gurupurbs are 
celebrated and that several Granthis, who 
have been named, have been in charge from 
time to time. The witnesses do not 
appear to have any personal motive for 
making false statements against the appel¬ 
lant and the mere fact that some of them 
have been shown to be members of the 
Gurumat Pracharak Sabha’ does not 
appear to me to be an adequate ground 
for rejecting their testimony. The appel¬ 
lant 8 witnesses on the other hand appear 
to be mostly interested. Amir Singh 
(P. W. l) has been appellant’s counsel for 
a long time and is inimical to Sardar 
Singh who has taken a leading part in 
prosecuting the case of the respondents. 
Khushal Singh (P. W. 2) has been a 
Granthi and manager of the institution. 
He is a servant of the appellant and his 
testimony shows a clear bias. This wit¬ 
ness deposed^that there was no ‘Guru 
Granth Sahib at all in the institution in 
question in the time of Narain Singh while 
Amir Singh (P. W. l) admitted that 
Narain Singh used to read Granth Sahib 
though he added that he also used to read 
Eamayan and other Hindu sacred books. 
Mul Raj (P. W. 3) has made conflicting 
statements and his attitude in the witness 
box was not satisfactory. He admits that 
Eanga Singh, Punjab Singh and Karam 
Singh were Keshadharis’ and so also was 
Narain Singh and that they used to take 


part in ‘Gyan Gosht’ in the institution, 
but he would have us believe that they 
only used to read Hindu religious books, 
such as Eamayan, etc. He admitted that 
a Gurdwara situated at Jhelum was 
named after one of these persons, viz. 
Karam Singh. His attitude when ho was 
confronted with three postcards written 
by him was unsatisfactory. He stated 
that he used to begin his letters with 
Om” or "Sri Ganesbaenamah" in the 
Hindu style, but the postcards begin 
with ‘ Sat Kartar”, an expression generally 
used by Sikhs. When further questions 
were put with reference to the postcards, 
he refused to look at them. P. W. 4 
seems to know little about the institution, 
having visited it only once and that too 
some 16 years before he gave evidence. 
Eajindar Singh (P. W. 5) had to surrender 
to the Sikhs a Gurdwara which was in 
his possession and his statement that he 
does not remember whether he brought a 
complaint against Sundar Singh and 16 
others is sufficient to condemn his testi¬ 
mony. Allah Ditta (P. W. 6) is admittedly 
a tenant of the appellant. Rahim Bux 
(P. W. 7j is another Muhammadan shop¬ 
keeper whose shop is at some distance, and 
who can scarcely be expected to know 
much about the character of the worship 
in this institution. He and Nizam Din 
{P. W. 9) certainly seem to go beyond the 
appellant’s own case when they say that 
they never saw any jalsa or gathering of 
people in the cbaubara or any religious 
music or singing going on there. Gurmukh 
Singh (P. W. 8) belongs to a different 
village. From the cross-examination of 
Nizam Din (P. W. 9) it appears that some 
of the witnesses such as Eai Bahadur 
Dhanpat Eai and others who were sum¬ 
moned by the appellant had come to Court 
but were not examined, presumably be¬ 
cause they were not expected to give evi. 
denoe in appellant’s favour. 

From a perusal of the evidence as a 
whole, I feel no doubt that Narain Singh 
was a Keshadhari Singh and that he read 
and revered the Granth Sahib. There is 
also no doubt that the place in dispute has 
been used for congregational worship or 
prayers since Narain Singh’s time. The 
appellant admitted in the witness-box that 
she had heard from her mother that 
Narain Singh used to hold "Satsangh’* 
there. Khushal Singh (P. W. 2) made a 
statement to the same effect, though ho 
said that only Hindu religious books such 
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as Gita, Ramayan, etc., were read. He 
further admitted that after the death of 
Narain Singh, his father Amar Singh had 
a “path” of Guru Granth Sahib, i. e. 
Darbar Sahib performed and that the 
widow Mt. Kesra Devi had also a path of 
the Darbar Sahib” performed for over a 
year, in memory of her husband. The 
appellant admits that she is a Sikh and 
she is married to a Sikh. Khushal Singh 
stated in his examination-in-chief that he 
used to read “Sanatani” books in this 
institution but in his oross.examination he 
displayed singular ignorance about them. 
Even if some Sanatani books were kept in 
this institution, I do not believe that they 
were given any prominence or were used 
for purposes of worship. According to the 
appellants own case the place was used 
for purpose of private worship. But it is 
admitted that Narain Singh used to reside 
in a house at some distance and no expla¬ 
nation is forthcoming why he should have 
found it necessary to have a place for his 
private worship in a chaubara over shops 
in the bazaar. The worshippers who have 
frequented the place and who have given 
evidence do not appear to be near, rela¬ 
tives or friends of Narain Singh. The ap¬ 
pellant has deposed that the place was 
closed after the death of their mother. 
But Khushal Singh admits that the chau¬ 
bara has been never rented. If the place 
bad ceased to be used for religious purposes, 
there is no reason why such valuable pro¬ 
perty situated in a bazaar should have been 
allowed to remain vacant. In the petition 
of the appellant under 8 . 8 there is no 
mention of the place having been closed 
for the purposes of religious worship after 
the death of Mt. Kesra Devi. It is signifi¬ 
cant that Khushal Singh has produced no 
accounts, although he has been managing 
the appellant’s property. There is, I 
think, force in the contention of the learned 
counsel for the respondents that the ac¬ 
counts have been deliberately withheld as 
they would have shown that the income 
was being used at least in part for the 
purposes of the Gurdwara. In view of all 
these facta I would accept the respondents’ 
evidence that the institution has been used 
for purposes of public worship of the 
Granth Sahib by the Sikhs ever since the 
time of Narain Singh, and up to the date 
of the presentation of the petition. 

The only point which now remains to be 
considered is whether on the above find¬ 
ing it can also be held to be proved that 
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the institution was established for publio 
worship by Sikhs as required by seotioti 
16 ( 2 ) (iii), Sikh Gurdwaras Act. On be, 
half of the appellant, attention was invited 
in this connexion to the rulings renortajl 
in A I R 1935 Lah 666 ^ and AIR 1935 
Lah 809.^ But the question whether any 
inference as to the establishment of a 
place for purposes of public worship can 
be drawn from its user for such purpose 
must depend upon the circumstances of 
each case. In A I R 1936 Lah 666 ^ the 
only inference that could be drawn from 
the earliest documents was that the insti 
tution in question was charitable in its 
origin and that it was founded sometime 
between 1730 and 1850. In AI R 1935 
Lah 809^ also, there was no reference at 
all to any “public worship” in the earliest 
documents relating to the institution in 
dispute in that case. In the present in. 
stance the institution was established in 
comparatively recent times and some of 
the witnesses have been worshipping it 
since the time of the founder Narain 
Singh. Narain Singh appears to have been 
a Keshadhari” Sikh and the evidence 
relating to the performance of public wor¬ 
ship in the institution ever since his time 
is, in my opinion, sufficient to justify the 
inference in the circumstances of the case 
that the institution was established for 
publio worship by Sikhs. I would accord- 
ingly agree with the finding of the learned 
President of the tribunal and dismiss the 
appeal with costs. 

Coldstream, J.—I agree. 

v.b.b./a.l. _ Apipeal dismissed, 

1. Lachhman Das v, Atma Singh, AIR 1936 
Lah 666=158 I 0 903. 

2. Atma Das v. Takhat Singh, AIR 1936 Lah 
809=1601 0 145. 
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Sundar Das — Plaintiff — Appellant. 

V. 

Official Receiver and others — 

Defendants—Respondents. 

Second Appeal No. 973 of 1936, Decided 
on 20th January 1937, from decree of 
Senior SubJudge, Amritsar, D/- 16fch 
April 1936. 

(a) Provincial Insolvency Act (1920), S. 34 
—Arrears of rent due to insolvent for period 
subsequent to adjudication — Such arrears 
do not amount to **provBble debt" under 
S. 34. 
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Where the Oflacial Receiver realizes rent of the 
property of the insolvent from the period subse¬ 
quent to his adjudication, such arrears of rent do 
not amount to “provable debt” under S. 34 of 
the Act. The Official Receiver cannot claim such 
amount for the purpose of distribution amongst 
the creditors of the insolvent \ A I R 1922 Oudh 
73 and AIR 1930 Cal 459, ReU on. [P 791 C 2] 

(b) Mortgage •— Mortgage with possession 
and subsequent lease of mortgaged property 
executed in favour of mortgagee — Rent 
•aigreed to be credited towards interest» 
Mortgage and lease being independent trans¬ 
actions, mortgagee can claim rent indepen¬ 
dently of bis claim on mortgage. 

Where a mortgagor executes a usufructuary 
mortgage of his property aod subsequently exe¬ 
cutes a rent deed thereof, agreeing that the rent 
would go in payment of interest of the mort¬ 
gage, the mortgage and the lease being indepen¬ 
dent of each other, the mortgagee can claim the 
rent independently of his claim on the footing 
of the mortgage. [p 791 0 2] 

C, L. Aggarwal —for Appellant. 

Qabul Chand through Parkash Chand 

—for Respondent 1. 

Judgment—The material facts of the 
case for the purposes of this second appeal 
may be briefly stated as follows : One 
•Gurdit Singh mortgaged certain immove¬ 
able properties with possession in favour 
of Arur Singh and the day after the execu¬ 
tion of the mortgage deed he also executed 
a rent deed in favour of the mortgagee. It 
was stipulated in the rent deed that the 
■rent would be deducted out of the interest 
payable^ on the mortgage. Subsequently 
Arur Singh sold his mortgagee rights to 
Sunder Das. The original mortgagor, 
namely Gurdit Singh, was thereafter 
declared an insolvent. After the adjudi¬ 
cation, the Official Receiver recovered 
Rs. 510 as the rent for one of the proper¬ 
ties mortgaged from a aub-tenant of the 
insolvent. Sunder Das claimed this 
amount from the Official Receiver, but the 
Official Receiver refused to hand it over to 
him as he was of opinion that the amount 
was liable to be distributed amongst all 
the creditors. Thereupon Sunder Das 
instituted a suit for recovery of Rs, 510 
against the Official Receiver and the insol. 
vent. The trial Court granted plaintiff a 
decree but on appeal the learned Senior 
Subordinate Judge modifled the decree and 
directed that the amount would be recover¬ 
able from the mortgaged property only 
•and not from the person of the Official 
Receiver or the insolvent. From this deoi. 
cion the present appeal has been preferred 
hy Sunder Das. 


The only point urged by the learned 
counsel for the appellant before me was 
that the learned Senior Subordinate Judge 
was not right in directing the amount to 
be realized from the mortgaged property 
only. He contended that the claim for 
arrears of rent amounting to Rs. 510 
referred to a period subsequent to the 
adjudication and, therefore, was not a 

provable debt” within the meaning of 
S. 34, Provincial Insolvency Act. In sup¬ 
port of this contention he relied on A I R 
1922 Oudh 73^ and 57 Gal 1210.^ Secondly 
he contended that the mortgage and the 
lease were independent transactions and 
the appellant was entitled to sue for the 
rent apart from the mortgage. Both these 
contentions appear to me to be sound. 
The rent-deed was no doubt executed 
befere the adjudication of the insolvent, 
but the claim for the arrears of rent 
admittedly referred to a period subsequent 
to the adjudication and in view of the 
authorities cited it seems to me that the 
claim did not fall within the meaning of a 
debt provable under S. 34, Provincial 
Insolvency Act. I have considered the 
terms of the mortgage deed and the lease 
and they too do not appear to me to form] 
one and the same transaction. The mort-I 
gagor was no doubt allowed to remain 
as a tenant but the mortgagee had the 
option of ejecting him. The only stipula¬ 
tion in the rent-deed was that the rent, if 
realized, would be credited towards the 
interest on the mortgage. This does not 
mean that the rent could not be realized 
independently of the claim on the footing 
of the mortgage. I therefore accept this 
appeal and restore the order of the trial 
Court with costs. 

W.D./a.L. Avpeal allowed, 

1. Kuer Behari Lai v. Kalka, AIR 1922 Oudh 

73=67 I 0 649. 

2. Official Trustee Bengal v. Kissen Gopal, AIR 

1930 Oal 459=134 I 0 91=57 Cal 1210=34 

OWN 751=51 C L J 392. 
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Rattan Chand — Defendant — 

Appellant. 

V. 

Mt. Ram Piari — Plaintiff — 

Respondent. 

First Appeal No. 263 of 1936, Decided 
on 25th January 1937, from order of 
Senior Sub.Judge, Ferozepore, D/- 14th 
October 1936. 
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Civil^ P, C. (1908), O. 47— Wrong inter* 
pretation of certain ruling by predecessor is 
no ground for review, 

A wrong interpretation of certain ruling by the 
predecessor cannot be considered an error of law 
apparent on the face of the record, so as to justify 
a review : A I R 1922 P C 112 \ A I R 1933 All 
27i and 112 1 G 277, Ref, [P 792 0 1] 

J, L, Kapur — for Appellant:. 

Achhru Ram and Indar Deb — 

for Eespondent. 
Judgment.—This is an appeal from an 
order of the Senior Subordinate Judge, 
T'erozepore, granting an application for 
review. It is urged that no appeal lies 
except on grounds specified in 0 . 47 , R. 7 , 

that no such ground is 
specified in this case. The learned counsel 
for the appellant however contended that 
the learned Senior Subordinate Judge had 
no jurisdiction to grant a review in the 
circumstances of the case and hence a peti¬ 
tion for revision would, at any rate, lie. 
This contention seems to be correct and 
I shall treat this as a petition for revision. 

In the present instance, the learned 
Senior Subordinate Judge has reviewed his 
predecessor's order on the ground that a 
ruling relied upon by him, viz. AIR 1930 
Lah 195,* had been wrongly interpreted. 
In tbe first place it is not quite clear that 
the ruling was misinterpreted, but in any 
case this could not be considered an error 
of law apparent on the face of the record, 
such as could justify a review: see 3 Lah 

127,2 55 All 1962 and 112 I C 277.Sto. 
I hold that the Court had no jurisdiction 
to grant a review and therefore set aside 
the order. The case will now be tried 
on merits. Costs will follow final decision. 
Parties to appear in the trial Court for 
further proceedings on 8 bh February 1937. 
T.M /d.s. Case sent back. 

1. Amir Chand v. Buti Shah, A I R 1930 Lah 

- 195=125 I 0 334=31 P L R 802. 

2. Chhajju Ram v. Neki, AIR 1922 P C 112= 
72 I 0 566=3 Lah 127=49 I A 144 (P C). 

3. Balkrishao v. Mt. Bundia, AIR 1933 All 274 
=146 I C 756=65 All 196=1933 A L J 75. 

4. Gurditta Sbah Hari Chand v, Balmokand 
(1928) 112 1 0 277. 
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Addison and Din Mohammad, JJ. 

Murli Mall & iSons — Decree-holders 

— Appellants. 

V. 

Bhawani Dass and others — 

Judgment-debtors — Respondents. 
L. P. A. No. 44 of 1936, Decided on 
2-2-1937, from judgment of Bhide, J. 


Limitation Act (1908), Art. 182 (5)-Decrea 
against A and B jointly — Clause appended 
providing execution against A in first in¬ 
stance — Application by decree-holder for 
execution on lOth November 1930 affsin.i 
B—Application dismissed — Second applica¬ 
tion on 16tb October 1933 against B — First 
application held took effect against 4 and B 
alike and was therefore in accordance with 
law - Second application held was in time 


A decree was passed jointly against A and B 
for certain amount, and there was an appended, 
clause to the efiect that the deoree-holder should 
attempt realization of tbe amount from A in the 
first instance. The first application for execu¬ 
tion was made on 10th November 1930 and it 
was against B only. The application was dis¬ 
missed on the ground that the deotee-holdet 
had not made any attempt to realize the decree 
from A in tbe first instance. The second applica¬ 
tion for execution was made on 16th October 
1933. This application was also against B alone-. 
Tbe second application was dismissed as time- 
barred : 


Held : that according to Expl. 1 to Article 18? 
the application against one must take efiecb 
against all. The first application was therefore in 
accordance with law falling under Art. 182 (6) and 
Expl. 1 thereto, and the fact that tbe execution 
was not allowed did not make it an application^ 
not in accordance with law. The second applica¬ 
tion was therefore in time. [P 793 0 1, 2J 


Chuni Lai Vokra — for Appellants. 
Nand Lai Salooja — for Respondents. 


Addison, J. There was a decree for 
Rs. 13,946-14-0 passed against defen¬ 
dants 4 and 5, namely, Messrs. Frank 
Johnson and Company, Limited, Tha- 
yetmyo, Burma, and Messrs. Chuni Lai 
Behl Mohan Lai Wahi and Company,, 

Multan, The decree is in the following, 
terms: 


It is ordered that defendants 4 and 6 do pay 
to tbe plaintifis the sum of Rs. 12,562-14-0 with 
interest on Rs. 12,000 at tbe rate of 6 pet cent, 
pet annum from the date of institution of suik 
to date of realization of the said sum and do also* 
pay Rs. 1,384 being the proportionate costs of 
the suit. Defendants 1 to 3 to be free, but they 
should bear their own costa. The plaintiffs to- 
attempt realization of the money from defend¬ 
ant 4 in the first instance and then from, 
defendant 5. 


The first application for execution wa& 
made on 10th November 1930 and it was 
against defendant 5 only. It was dismis¬ 
sed on the ground that the decree.holder 
had nob made any attempt to realise thet 
decree from defendant 4. The second’ 
application for execution was made on. 
16th October 1933. It was supported by 
an affidavit of the decree.holder that he- 
had nob been able to discover the where* 
abouts of defendant 4 and believed that 
he had no property. This applioatioa 
was also for execution against defendant & 
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alone. The executing Court held that it 
had not been established that Messrs. 
Frank Johnson and Company were carry¬ 
ing on business or had property in British 
territory, and therefore ordered the exe. 
oution to proceed against defendant 5. 
From this decision, defendant 5 preferred 
an appeal to this Court, which was heard 
by a Smgle Judge. He held that the 
first application was not a step-in.aid of 
execution, inasnauch as the decree-holder 
was not entitled to execute the decree 
against defendant 5 without first attempt¬ 
ing to realise it from defendant 4. The 
second application was therefore held to 
be time-barred. The Single Judge fur- 
ther held that there was no reliable 
evidence on the record to show that the 
decree-holder had made any attempt to 
realise the decree from defendant 4. He 
stated that the wording of the decree was 
not very happy, but he took it that the 
decree meant that the decree-holder was 
not entitled to execute the decree against 
defendant 5 unless he had made a bona 
fide attempt to realise it from defendant 4 
and failed. On the evidence he considered 
that such a bona fide attempt had not 
been made. For both reasons he accepted 
the appeal and set aside the order of the 
executing Court directing the execution 
to proceed. He left the parties to bear 
their own costs however. Against this 
decision this Letters Patent Appeal has 
been instituted. 

From, the wording of the decree, which 
has already been set out, it is clear that 
it is a decree passed jointly against defend¬ 
ants 4 and 5 for the amount stated, there 
being an appended clause to the effect 
that the plaintiffs should attempt realixa. 
tion from defendant 4 in the first instance. 
The last portion of Expl. 1 to Art. 182, 
Sch. 1, Lim. Act enacts that where a 
decree or order has been passed jointly 
against more persons than one, the ap, 
plication if made against any one or 
more of them, or against his or their 
representatives, shall take effect against 
them all. The application of 10th Nov¬ 
ember 1930 was an application to execute 
a decree passed jointly against two per¬ 
sons with the rider mentioned and it 
seems to us to follow from Expl. 1 that 
an application against one must take 
effect against all. It is true that this 
first application was dismissed on the 
ground that it had not been established 
that a sufficient attempt had been made 
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to realise the money from defendant 4., 
This may have been a correct decision, 
but it does not mean that the application 
was not in accordance with law and, as it 
was in accordance with law falling under 
Art. 182 (5j and Expl. 1 thereto, the 
fact that execution was not allowed does 
not make it an application which was not 
in accordance with law. The second 
application of 16th October 1933, there, 
fore, was also within time and it also is 
an application in accordance with law. 
We hold therefore that the second ap¬ 
plication was not barred by limitation. 

On the whole we see no reason to dis¬ 
turb the finding of the Single Judge that 
a sufficient attempt has not yet been 
made to realise the money from defend¬ 
ant 4 in the first instance. This being so, 
we dismiss the appeal, but in doing so we 
desire to point out that the application is 
a valid application and is only being dis- 
missed because a sufficient attempt has 
not yet been made by the decree, holder 
to execute his decree against defendant 4 
in the first instance. The decree-holder 
should take some stfips in Burma to 
establish that the principal partner of 
defendant 4 is no longer in India and that 
the Company is defunct and has no 
assets. When he has done so and if his 
attempt is unsuccessful, he should then 
proceed in accordance with law to execute 
the decree against defendant 6. The 
parties will bear their own costs of these 
proceedings throughout. 

S.C./d.s. Appeal dismissed. 

A. I. R. 1937 Lahore 793 

Young, C. J, and Monroe, J, 

Khazan — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1118 of 1936, 
Decided on 4th March 1937, from order 
of Magistrate, First Class, Karnal. D/. 
16th July 1936. 

Criminal P. C. (1898), S. 239 (d)—Scope- 
Accused illegally possessing revolver while 
preparing for dacoity — Accused can be 
jointly charged and tried for offences under 
S. 399, I, P, C., and S. 19 (f), Arms Act, 

Where accused illegally possess a revolver 
for preparation of dacoity, the offence of illegal 
possession of revolver is a continuing one, and 
therefore possession of such weapon at the time of 
preparation for dacoity or at the time of taking 
part in the dacoity will form part of the same 
transaction. S. 239 (d), Criminal P. C., being 
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applicable to the case, the accused can be jointly 
charged and tried under 8 .399,1. P, 0. and 8 . 19 
(f), Arms Act. [p 794 0 1] 

D, B, Saiohny — for the Crown. 

Young, C. J.—In this case the appeals 
of the convicts came before a learned 
Single Judge of this Court. They have 
been referred to a Bench as the learned 
Judge had a doubt whether a charge under 
S. 399. I. P. C„ that is preparation for 
daooity, could legally be tried with another 
charge under S. 19 (f), Arms Act, that is 
being in possession of a revolver. The 
relevant section of the Criminal Procedure 
Code is 8. 239. It is there enacted : 

The following persons may be charged and tried 
together, namely. • • ,(d) persons accused of different 
oSenoes committed In the course of the same 
transaction;. 

In our opinion the point is quite olear. 
The.possession of the revolver by one of 
the accused in this case was clearly an act 
of preparation for the committal of the 
dacoity. Actually there is evidence that 
one of the accused told a witness called for 
the Crown that they had a revolver for 
the purpose of the dacoity. In any event, 
apart from such evidence the connection 
between the revolver and preparation for 
dacoity is obvious. The offence of illegal 
possession of revolver is a continuing one 
and, therefore, having possession of such a 
weapon at the time of preparation for 
daooity or at the time of taking part in the 
dacoity would, in our opinion, form part of 
the same transaction, and the facts would 
certainly bring the two charges within 
the ambit of S. 239 (d), Criminal P. C, 

The other point referred to this Bench 
is the question of guilt of Salamat Ullah. 
We have studied the evidence and we can 
see no distinction between the case of 
Salamat Ullah and the rest of the accused. 
Indeed Salamat Ullah appears to have 
been the organizer of the daooity. With 
regard to all the appellants there is no 
reason for us to interfere in the decision 
arrived at by the lower Court with regard 
to any of them. The appeals are, there¬ 
fore, dismissed. 

w.d./a.l. Appeals dismissed^ 


A. I. R. 1937 Lahore 794 

Addison and Din Mohammad, JJ, 

Ghulam Qadir Khan — Plaintiff — 

Appellant. 

V. 

Ghulam Hussain and others — 

Defendants 

Second Appeal No. 1342 of 1936, Deci¬ 
ded on 2ad February 1937, from decree of 
Dist, Judge, Mianwali, D/. 4th June 1936 

Civil P. C. (1908), O. 22, R, 4- Suit in.ii' 

tuted in wrong Court in 1934'*Plai0l re- 
turned and presented in proper Court 
26lh February 1935 — Two out of many 
defendants dead in meantime and their 
legal representatives not brought on record 
— On 20th May 1935 plaintiff making neces¬ 
sary application therefor—Suit held could 
only be said to be properly instituted on 
26tb February 1935*—Question of abatement 
held did not arise. 

A euit was instituted in 1934 In the Oouct 
which had no pecuniary jurisdiotion to try ifc. 
The plaint was returned and presented in the 
Court of competent jurisdiction on 28tb February 
1935. lu the meantime two out of the number 
of defendants had died and the plaintiff had not 
brought their legal representatives on the record. 
On 20th May 1936 the plaintiff made the neces* 
wry application to represent all the defendants. 
On 18th May the plaintiff applied under 0. 1, 
R. 8 to allow certain defendants, named to repre' 
Bent all in the suit. The contesting defendants 
objected that the whole suit had abated as the 
representatives of the deceased defendants had 
not been impleaded within time ; 

Held : that the time during which the plaintiff 
prosecuted his case in the wrong Court did not 
matter, as it had no jurisdiotion to deal with the 
case and consequently the suit oould not but be 
taken to have been instituted for the first time on 
26th February 1936. The position was that at 
the time of the proper institution of the suit the 
list oontained the names of two dead persons and 
that on being apprised of the fact the plaintiff on 
20th May 1935 replaced them by theit legal repre* 
sentatives. Accordingly no question of abatement 
arose in the oase. At most it oould be considered 
that the new defendants were added for the first 
time on 20th May 1935. This was material lot 
the limitation but obviously had nothing to do 
with the abatement. [p 795 q 

Asa Ram Aggarwal — for Appellant. 

Mohammad Monir — for Respondents. 

Din Mohammad, J, — The suit giving 
rise to this appeal was instituted by one 
Ghulam Qadir Khan of Notak against 34 
ala maliks for a deolaration that he had, 
under the terms of the wajib-nl-arz, 
acquired the status of an adna malik in 
some shamilat land situated in the same 
village. This suit was instituted in 1934 
in the Court of the Subordinate Judge, 
Bhakkar, who however found, after pro¬ 
tracted proceedings, that he had no peon- 
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niary jurisdiction to try the suit. The 
plaint was consequently returned to the 
plaintiff for presentation in a Court of 
competent jurisdiction. The plaintiff, 
accordingly, put in the plaint in the Court 
of the Senior Subordinate Judge on 26th 
February 1935. In the meantime, Muham- 
madu and Ghulam Muhammad Khan, 
two out of the thirty-four defendants, had 
died and the plaintiff had not brought 
their legal representatives on the record in 
accordance with the provisions of the 
Civil Procedure Code. On 20th May 1935, 
the plaintiff made the necessary applica¬ 
tion to the Court. On 18th May he had 
moved the Court to take action under 
C. 1, R. 8, Civil P. C., and to allow the 
four defendants named in the application 
to represent all the defendants in the suit. 
This was done on 20th May. Afterwards, 
a preliminary objection was raised by the 
contesting defendants that, as the legal 
representatives of the deceased defendants 
iiad not been impleaded within time, the 
whole suit had abated. This objection 
prevailed with the Senior Subordinate 
Judge who dismissed the suit. On appeal 
the District Judge affirmed the decision of 
the Senior Subordinate Judge. From this 
order the plaintiff has preferred a further 
-appeal. 

We consider that neither the Senior 
Subordinate Judge nor the District Judge 
has, in the circumstances of the case, 
taken a correct view of the law and both 
have based their judgments on erroneous 
ground. The authorities relied upon by 
them do apply in oases of abatement, but 
they are not of universal application and 
can be invoked in those cases only where 
the facts are similar. Here the circum- 
etanoes are different and to such altered 
conditions the authorities discussed in the 
judgments of the Courts below are alto¬ 
gether inapplicable. The time during 
which the plaintiff prosecuted his case in 
the Court of the Subordinate Judge, 
Bhakker, does not matter, as he had no 
jurisdiction to deal with the case and 
consequently the suit cannot but be taken 
to have been instituted for the first time 
on 26th February 1935. The position 
therefore is that at the time of the proper 
institution of the suit the list of the defen. 
dants contained the names of two dead 
persons and that on being apprised of the 
fact the plaintiff, on 20th May 1935, 
replaced them by their legal representa¬ 
tives. Accordingly, no question of abate¬ 


ment arose in the case. At most it couId| 
be considered that the new defendants 
were added for the first time on 20th May, 
1935. This may be material for the pur. 
poses of limitation but has obviously noth¬ 
ing to do with the abatement. 

The result is that we allow the appeal 
and send the case back to the trial Court 
with directions to dispose of it in accor¬ 
dance with law. The court-fee on the 
appeal will be refunded. The plaintiff 
will get his costs in the Court of the Dis¬ 
trict Judge as well as in this Court. The 
costs of the trial Court will abide the 
event. 

V.B.B./a.L. Case remanded^ 


A. I, R. 1937 Lahore 795 

Addison and Din Mohammad, JJ. 

Mehnga Dass and oi/iers—Appellants. 

V. 

Maya Singh and another —Objectors— 

Respondents. 

First Appeal No. 133 of 1936, Decided 
on 21st January 1937, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/. 25th 
November 1935. 

(a) Punjab Sikh Gurd^raras Act (8 of 1925), 
^ 14~Scope—Person filing petition 

under S. 10 claiming notified property as his 
~ Second petition presented directly to 
tribunal misdescribed as better statement of 

original petition and claiming property as 
manager of dharmashala—Second petition 
held constituted new petition--Tribunal held 
had no jurisdiction to entertain such new 
application under S. 10 or S. 14. 

A person filed a petition under S. 10, Punjab 
Bikh Gurdwaras Aot, claiming certain property 
included in the Government Notification as hia 
own. Subsequently a second application was filed 
claiming the property not in his own right but 
as manager of Dharmashala. The petition was 
described as better statement of the original peti¬ 
tion. This second application was not submitted 
to the tribunal through the Government as 

required by the Act but was presented to the 
tribunal directly : 

Hsld : that as the claim put in under second 
petition was clearly repugnant and inconsistent 
with the claim in the previous petition, the 
second petition constituted a new petition, and 
the tribunal had no jurisdiction to entertain such 
new petition under 8.10 of the Act. [P 796 0 1,2] 

Beld also ; that the tribunal had no jurisdic¬ 
tion to entertain such new petition under S. 14 
of the Aot, as under that section the tribunal 
could take cognizance of only those petitions 

which had been forwarded to it by the Local 
Government. [p q gj 

(b) Civil P. c. (1908). O. 6, Rr. 5 and 7- 
K. 5 does not permit submission of new 
material altogether based on entirely dif- 
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£erent cause of action — Tbis is also repug¬ 
nant to R. 7 of O. 6, 


Order 6, Rule 6, Civil P. 0., permits merely a 
further and better statement of the nature of the 
claim or further and better particulars of any 
matter stated in any pleading, and not the sub¬ 
mission of now material altogether based on an 
entirely different cause of action. This would bo 
realy repugnant to R. 7 of the same Order which 
unequivocally prohibits the raising of any now 
ground of claim or the alleging of any fact incon¬ 
sistent with previous pleadings. [P 796 C 2] 

Bhagat Singh —for Appellants. 


J. L. Kapur and Gurcharan Singh — 

for Eespondenta, 

Din Mohammad, J, — On the publioa- 
tion by the Punjab Government of Notifi¬ 
cation No. 86/1671-G. dated 16th October 
1933, Mehnga Dass and his three minor 
brothers submitted a petition under S. 10, 
Sikh Gurdwaras Act, clainaing the proper¬ 
ties included in the list published along 
with the said Notification to be their own 
and asserting that they did not belong to 
any institution. This petition under the 
terms of S. 10 had to be submitted within 
90 days from the date of the publication 
of the said Notification and was so sub¬ 
mitted. On 15th May 1935, Mehnga Dass 
realized that his petition as lodged could 
not succeed and he accordingly put in 
another petition which he misdescribed as 
a better statement of his original petition, 
wherein be took up an entirely inconsis¬ 
tent position and alleged that he claimed 
the property not in his own right but as 
manager of the Dharamsala Earn Saran- 
wali to the exclusion of his brothers. The 
objectors contested his right to put in a 
new petition in the manner in which he 
had done and contended that the Gur- 
dwaras Tribunal had no jurisdiction to 
entertain such a petition. It appears, 
however, that this objection was over¬ 
looked at the time of the framing of the 
issues, as no issue touching this point was 
struck. The Tribunal came to the con¬ 
clusion that the Dharamasala Earn Saran. 
wali was the owner of a certain part of 
the building mentioned in the decree 
sheet and dismissed the petition in all 
other respects. A decree was drawn up in 
accordance with this judgment but in the 
decree sheet the title of the petition 
showed Mehnga Dass as well as his three 
brothers as the petitioners. Mehnga Das 
and his brothers have appealed. 


This appeal can be disposed of on the 
short ground that the tribunal had no 
jurisdiction to entertain any new petition 


under S. 10, Sikh Gurdwaras Act, and the 
petition submitted by Mehnga Dass, al. 
though it was described as a better state¬ 
ment, in fact constituted a new petition. 
As stated above, the right, title or interest 
that Mehnga Dass claimed under the new 
petition was claimed on behalf of the 
Dharamsala Earn Saranwali which under 
no circumstances could be said to have 
been covered by the claim put forward in 
the original petition on behalf of Mehnga 
Dass and bis brothers, and it was clearly 
repugnant to and inconsistent with thafe 
claim. Counsel for the appellants has 
frankly conceded that if the original peti¬ 
tion had been allowed to proceed and if 
it had been eventually found that the 
petitioners in their own right did not 
possess any right, title or interest in the 
properties in suit and that the right, title 
or interest belonged to the Dharamsala, 
their petition would have been dismissed. 
This by itself is enough to show that the 
change subsequently introduced in the 
position of the petitioners on the 15th of 
May was to all intents and purposes 
equivalent to the submitting of a new 
petition to the Tribunal on behalf of a 
new petitioner. This evidently was nob 
permissible under the Sikh Gurdwaras Act. 
The Tribunal under S. 14, Sikh Gurdwaras 
Act, could take cognizance only of those 
petitions which had been forwarded to it 
by the Local Government and was de¬ 
barred from hearing any petition which 
bad not been received through that chan, 
nel. In these circumstances, we have no 
hesitation in holding that the Tribunal 
was not competent to entertain the peti¬ 
tion as put in on 15th May 1936. 

Counsel for the appellants has, how. 
ever, urged that the Tribunal was within 
its rights to receive a better statement oi 
the claim under E. 5 of 0. 6, Civil P. C., 
read with sub-s. 11 of S. 12, Sikh Card, 
waras Act. This argument, however, is 
devoid of force. In the first place, R. 5 
permits merely a further and better state, 
ment of the nature of the claim or farther 
and better particulars of any matter 
stated in any pleading, and nob the sub¬ 
mission of new material altogether based 
on an entirely different causa of action. 
This would be clearly repugnant bo B. 7 
of the same Order which unequivocally 
prohibits the raising of any new ground 
of claim or the alleging of any fact incon- 
sistent with previous pleadings. Secondly^ 
sub-B. 11 of S. 12 oaunot help the appeL 
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iants in this case. That sub-secfcion lays 
down that the proceedings of a Tribunal 
shall be conducted in accordance with the 
provisions of the Civil Procedure Code 
but subject to the provisions of the Sikh 
Gurdwaras Act, and where that Act pro¬ 
hibits a certain course from being adopted, 
the Civil Procedure Code cannot permit it. 

We have no hesitation in holding, there- 
fore, that the appellants have no legs to 
stand on. We accordingly affirm the 
decision of the Tribunal and dismiss this 
appeal, but leave the parties to bear their 
own costs throughout. The cross-objec¬ 
tions having been dropped before us are 
also dismissed but without costs. The 
result is that the decree of the Tribunal 
will stand intact. 

K.B./a.L, Appeal dismissed. 


A, I. R. 1937 Lahore 797 

Skemp, J. 

Mt. Nazir Begum — Appellant. 

V. 

Ghulam Qadir Khan and others — 

Respondents. 

First Appeal No. 255 of 1936, Decided 
on 7th January 1937, from order of Sub- 
Judge, First Class, Multan, D/- 24th 
August 1936. 

(a) Guardians and Wards Act (1890), 
S. 9 (1)—Mahomedan minor girl born at Mul- 
” On her father dying two years after, 
minor sent to Bhawalpur State—Application 
by mother for guardianship in Multan Court 
after few weeks — Minor held was ordinarily 
resident of Multan district—Court at Multan 
held had jurisdiction to entertain applica* 
tion. 

A Mahomedan minor girl was born in her 
father’s house at Multan. Her father died after 
two years and the minor was then sent to Bha* 
walpur State with her mother’s consent. The 
mother applied for guardianship of her minor girl 
in the Court of Multan within a few weeks there* 
of, The application was rejected on the ground 
that the Court at Multan had no jurisdiction 
because the minor ordinarily resided in the 
Bhawalpur State : 

Held : that the minor, who had lived all her 
life in the Multan District until a few weeks 
before the application, ordinarily resided in the 
Multan District and the Court at Multan had 
jucisdiotion to entertain the application : 53 
P L R 1902 and A 7 B 1932 Bom 592, Rel. on. 

^ [P 798 0 1] 

(b) Guardians and Wards Act (1890), 
S. 39 (h) — Application for guardianship by 
person not resident within jurisdiction is 
competent. 

A person not residing within the jurisdiction of 
the Oourb to whioh the application for guardian¬ 


ship is made is not incompetent to make tbesame: 
Ain 1933 All 780, Rel, on ; A I R 1911 All 
541 and AIR 1923 Lah 716, Dissent. 

[P 798 0 1] 

Mohaminad Amin for Malik Moham. 
mad Hussain — for Appellant. 

Mela Ram — for Respondents. 

Judgment. — This is an appeal against 
an order of the learned Subordinate Judge, 
First Class, Multan, rejecting the applica¬ 
tion of Mt. Nazir Begum to be appointed 
guardian of her minor daughter, Fahmida 
Khanam. The minor was born on 30th 
August 1933 in her father’s house at 
Multan. The learned trial Judge states 
that the family is the premier family of 
Multan. Her father, Nawab Abdul 
Karim, died at Multan on 7th March 1935, 
and his chehlum ceremony was celebrated 
on 7bh April. The minor was sent to 
Bhawalpur State in the custody of Mt. 
MehanBibi a few days later, it is said, with 
her mother’s consent. Mt. Nazir Begum’s 
application to be appointed guardian was 
drafted on 13th May 1935 and presented 
in Court on 14th May 1935. The learned 
Subordinate Judge rejected the application 
on the following grounds : (l) that he had 
no jurisdiction because the minor ordi¬ 
narily resided in Bhawalpur State ; 
(2) that the mother had consented to her 
being sent to Bhawalpur ; and (3) that 
although by the personal law of the par¬ 
ties the mother was the guardian until 
the age of puberty, it was in the circum¬ 
stances for the welfare of the minor that 
she should not be appointed guardian. 

In my judgment the conclusions of the 
learned Subordinate Judge are wrong and 
the appeal must be accepted. S. 9 (l), 
Guardians and Wards Act, requires that 
an application for guardianship of the per¬ 
son of the minor should be made to the 
District Court having jurisdiction in the 
place where the minor ordinarily resides. 
In 53 P L R 1902* the minor’s father had 
lived both in Delhi and Khan Khoda in 
the Rohtak District dying in the latter 
place. The child was born at Khan Khoda 
but brought to Delhi by her mother who 
died a few weeks later in the house of a 
relative in Delhi. Robertson, J. held that 
the minor ordinarily resided in Khan 
Khoda. To much the same effect is a 
Division Bench ruling of the Bombay 
High Court reported in AIR 1932 Bom 

1. Mubarik Shah Khan v. Mt. WajehulniBa. 

(1902) 53 P li R 1902. 



798 Lahore 


Mohammad Hassan v. Itar Nish an 


592.“ I hold that the minor, who had 
lived all her life in the Multan District 
until a few weeks before the application, 
ordinarily resided in the Multan District. 

Before me it was also urged that the 
law requires that the applicant should 
live in the District in which the applica¬ 
tion is made. Admittedly at the time of 
the application the applicant was living 
in the house of her father, a rais of 
Lahore and she is still living there. Re¬ 
liance 'was placed on 36 All 280,^ which 
contains an obiter dictum to this effect re¬ 
produced in the head note. This obiter 
dictum was also followed in a Single 
Bench judgment of this Court reported in 
AIR 1928 Lah 716^ where it was quite 
unnecessary for the decision of the case. 
The Allahabad ruling has been dissented 
from by a'later Bench of the Allahabad 
High Court in A I R 1933 All 780.® Rachh- 
pal Singh, J. said : 

It is nowhere laid down that a person not re* 
siding within the jurisdiction of the Court to 
which the application is made will be incom- 
Ipetent to make the same. The District Judge 
■relies on Cl. (b) of 8. 39 of the Act. 

The learned Judge then explained that 
this section merely means that 

in certain cases, ceasing to live within the juris* 
diction of the Court which made the order of 
appointment may be a ground for the removal of 
the guardian from his office and no more. 

He then distinguished 36 All 280® and 
pointed that the remark was only an 
obiter dictum. It is quite clear, in view of 
the foregoing, that the dictum in 36 All 
280® can no longer be regarded as good 
law. In cases like the present, it would 
lead to the consequence that a mother 
cannot be appointed guardian of her own 
child because she has gone to live in her 
father’s house in another District. 

As to the merits, the Mahomedan law 
lays down that a mother is the proper 
guardian of a female child until the child 
attains the age of puberty. The learned 
trial Judge however persuaded himself 
that it was for the welfare of the child 
that another person should be appointed. 
He was quite right that the welfare of the 
child should take precedence even of the 
personal law cf the parties, but it passes 

2. Lakshman v. Gangaram, AIR 1932 Bom 592 

=140 I C 671=34 Bom L R 1293. 

3. Asghar Ali v. Amina Begam, AIR 1914 All 

541=24 I 0 59=36 All 280=12 A L J 392. 

4. Lachhmi v. Nanak Chand, AIR 1928 Lah 

716=107 I 0 606. 

5. Beni Prasad v. Parvati, AIR 1933 All 780= 

147 I 0 217=66 All 20=1933 A L J 1393. 
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my comprehension how it is for the wei, 
fare of the child to be under the care of a 
nominee of her step-brothers living out¬ 
side British India and not with her own 
mother. He said that the mother had 
agreed to the child being taken away to 
Bhawalpur. Even if she did so in order 
that she might leave Multan and return 
to her father’s house in Lahore, it is no 
bar to this application. I accept this 
appeal and direct that the applicant Mt. 
Nazir Begum be appointed guardian of the 
person of her minor daughter Mt. Fabmida 
Khanam. The respondents are to pay the 
appellant’s costs throughout, 

k.b./a.l. Appeal allowed* 
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Bhide, j. 

Mohammad Hassan and another — 

Plaintiffs — Appellants. 

V. 

Mt. Itar Nishan and others — 

Defendants — Respondents. 

Second Appeal No. 889 of 1936, Decided 
on 8th February 1937, from decree of 
Dist. Judge, Sialkob, D/. 13th May 1936. 

(a) Punjab Limitation (Custom) Act (1 of 
1920), Art. 2“-Suit by collaterals of last male 
bolder for possession on ground that will by 
widow of last male holder in favour of her 
daughter and other persons is invalid accord* 
ing to custom—Suit is governed by Art. 2. 

The widow of the last male bolder made a will 
in favour of her daughter and other persons. On 
the death of the widow the oollaterals of the last 
male holder brought a suit for possession of their 
share on the ground that the will was invalid 
according to the custom: 

Held: that the suit was governed by Art. 2, 
Punjab Limitation (Custom) Act. [P 799 0 2] 

(b) Punjab Limitation (Custom) Act (1 of 
1920), Arts. 1 and 2—AVord * deed * is equi* 
valent to ‘ document ‘—Term * alienation ‘ 
includes testamentary disposition—Registra¬ 
tion is starting point of limitation simply 
because it amounts to certain amount of 
publicity. 

The word ‘ deed ’ is not used in a technical 
sense but is merely equivalent to * document *. 
The term ‘ alienation ‘ as used in Arts. 1 and 2, 
Punjab Limitation (Custom) Act, includes a 
testamentary disposition of property. Such dis* 
position also might be made by a 'registered 
deed' and the starting point of limitation would 
be the date of registration as registration is fixed 
to be the starting point of limitation in Arts. 1 
and 2 simply because registration amounts to 
certain amount of publicity. [P799 0 2; P 800 0 1] 

M* C. Mahajan — for Appellants. 

S, Ir. Puri for J* N. Aggarwal and 
J. N. Aggarwal — for Respondents. 
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Judgment —The plaintiffs sued in this 
case for possession of some land and house 
property of which the last male holder 
was one Inait Ullah, a Kakkezai Sheikh of 
Pasrur, Inait IJlIah died leaving a widow, 
named Mt. Amir Nishan, who executed a 
will in 1926 in favour of her daughter, 
named Mt. Itar Nishan and two other 
persons, named Sukhawat Ali and Barkat 
Ali. On the death of the widow a dispute 
arose between the collaterals of Inait 
IJllah and the legatees as to the succession 
to the property. Mutation of the landed 
property was at first sanctioned in favour 
of the collaterals but the order was 
reversed on appeal by the Collector. The 
plaintiffs, therefore, instituted the present 
suit for possession of their share of the 
property. The suit has been dismissed by 
the Courts below as barred by time and 
from this decision the plaintiffs have 
appealed. 

The Courts below have held that the 
case was governed by Art. 2 of Act 1 of 
1920 and the period of limitation was six 
years and that it had commenced to run 
from the date of registration of the will in 
1926. The contention of the learned 
counsel for the plaintiffs-appellants is that 
Art. 2 of Act 1 of 1920 was not applicable 
as the plaintiffs did not base their claim 
on the ground that the alienation in favour 
of the defendants was not in accordance 
with custom. The learned counsel referred 
to a ruling of their Lordships of the Privy 
Council reported in 34 Cal 329^ and con¬ 
tended that the alienation in the present 
case being by a widow, the plaintiffs were 
at liberty to ignore it and merely sued for 
possession; but a perusal of the plaint 
shows that this is not what they did. The 
plaint clearly recites that the will made 
by Mt, Amir Nishan in favour of the defen¬ 
dants was invalid according to the custom 
and leaves no doubt that this is the basis 
of their claim. There is a statement in 
the plaint that the plaintiffs do not admit 
the existence of the will but the recitals 
in the plaint must be read as a whole and 
when they are so read, they leave no doubt 
that the suit is one for possession of the 
property in dispute on the ground that the 
alienation made by Mt. Amir Nishan was 
not valid according to custom. In the 
circumstances it is unnecessary to consider 
the question whether Art. 2 would have 


1. Bijoy Gopal Mukerji 
(1907) 34 Cal 329=34 I 
=6 0 L J 334 (P 0). 


V. Erishna Mahisfai, 
A 87=11 C W N 424 


applied if the plaintiff had sued for posses¬ 
sion without any reference to the will. Iti 
appears to me that the Courts below were 
right in holding on the plaint as it stands 
that the suit was governed by Art. 2 ofi 
Act 1 of 1920. 

The next contention of the learned 
counsel for the appellants was that, even 
if the suit was governed by Act 1 of 1920, 
the period of limitation commenced from 
the date on which the plaintiffs came to 
know of the will during the mutation pro¬ 
ceedings. ^^The learned counsel urged that 
the word deed” in its legal sense means 
a document which is signed, sealed and 
delivered by one person to another and 
does not include a will’ and, therefore, 
part 1 of Art. 2 of Act 1 of 1920 was 
not applicable. No authority on the point 
was cited by the learned counsel. There 
is no definition of the word “deed” given 
in Act 1 of 1920, or Registration Act, or 
General Clauses Act. But after consider¬ 
ing the definition of the term ‘alienation’ 
as given in Act 1 of 1920, and the word, 
ing of Arts, (l) and (2) of the same Act,' 

I am^ inclined to think that the word 
‘deed’ is not used in the latter Articles in 
the technical sense referred to above. The 
term ‘alienation’ as used in the Act 
includes a testamentary disposition of pro- 
' perty, and the wording of Art. (l) and 
Art. (2) seems to imply that such a dis- 
position also might be made by a ‘regis. 
tered deed It therefore appears to me 
that the word, ‘deed’ is merely used asi 
equivalent to * document’. It might per-! 

haps be said that registration is fixed as 
one of the starting points of limitation in 
these Articles as registration amounts to 
notice and that registration cannot pro¬ 
perly be held to be tantamount to notice 
in the case of a will, as copies of a will 
are not allowed to be given to third par¬ 
ties : vide S. 57, Registration Act. But 
I do not think there is much force in this 
argument; for. the question of ‘notice’ can 
hardly be determined in this case on this 
footing. It seems to me that registration 
is probably fixed as one of the starting 
points in these Articles as registration 
involves a certain amount of publicity. 
Unless registration itself is taken to involve 
such publicity amounting to notice, I do 
not see how it would be justifiable to fix it 
as a starting point for limitation. For, the 
question of taking copies will not arise 
until and unless a person comes to know 
that a document affecting his interests has 
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been executed and registered. The cases 
in which the question of notice to subse¬ 
quent transferees arises, stand of course 
on a different footing. In that class of 
cases if it is found that it was the duty of 
the transferee to examine the previous 
registers and his failure to do so amounts 
to gross negligence, it might be said that 
he had constructive notice of the transfer 
in question even if he failed to examine 
the registers and did not 'actually know 
anything about the transfer: 38 Cal 1.^ 
But no such question arises where a docu- 
ment is executed, ad'eoting the interests of 
reversioners, whether the document is a 
will’ or some other kind of disposition of 
property. The reversioners cannot be 
expected to search the registers from time 
to time merely on the chance of dis¬ 
covering some alienation affecting their 
interests. 

I am, therefore, of opinion that regis¬ 
tration in the present instance is taken to 
be the starting point for limitation merely 
because it involves a certain amount of 
publicity and for no other reason. If a 
will is registered, there would be usually 
the same amount of publicity as there is 
in the case of other documents. The ques¬ 
tion whether copies are or are not avail, 
able does not therefore seem to be material. 
As at present advised, I see no reason to 
dissent from the view taken by the Courts 
below and therefore dismiss this appeal 
with costs. 

S.C./d.s. Appeal dismissed. 

2. Sucband Ghosbal v. Balaram Mardana, (1911) 
38 Cal 1=6 I C 810=U OWN 946=12 
C L J 56S. 
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Bhide, J, 

Punjab Co-operative Bank Lid.^ Lahore 

— Plaintiff — Appellant. 

V. 

Lala Ishar Das and others — 

Defendants — Respondents. 

First Appeal No. 9 of 1937, Decided on 
15th March 1937, from order of Senior 
Sub-Judge, Lahore, D/- 9th December 
1936. 

(a) Appeal—Suit on pro-note executed by 
A, B, C and D — Court ordering that suit 
could not proceed against A on ground that 
pro-note was signed by him at place beyond 
that Court’s jurisdiction —■ Order held was 
tantamount to rejection of plaint as regards 
A^ and appeal therefore was competent —Even 


if no appeal lay, revision was competent •• 
there was case decided. ** 

A suit was instituted against A, B, 0 and B 
on the basis of a pro-note executed by them. The 
Court ordered that the suit could not proceed 
against A as the pro-note was signed by 4 at a 
place which was beyond jurisdiotion of that 
Court : 


Held : that the order was tantamount to reieo- 
tion of the plaint so far as A was oonoerned and 
was therefore appealable : q 

Held further: that even if an appeal was not 
competent, a revision would be competent as the 
proceedings terminated so far as A was concerned 
and therefore there was a case decided within 
meaning of S. 115, Civil F. 0. [p q 

(b) Jurisdiction—Suit by Bank at h on pro¬ 
note executed by A, B, C and D — Pro-note 
signed by 4 at N and then delivered to Bank at 
L by B with implied authority of 4—L Court 
held had jurisdiction to try suit against 4, 


A suit was instituted in the Lahore Court by a 
Bank of Lahore on the basis of a pro-note eze- 
outed by 4, B, C and D. A signed the pro-note 
at Nawansher in the Hazara District and sent it 
to C at Lahore. B under C’s instructions deli¬ 
vered it to the Bank : 


Held : that the delivery was made by B with 
implied authority of 4 and therefore Lahore 
Court had jurisdiotion to try the suit against 4. 

[P 801 0 2] 

B. L. Chaivla — for Appellant!. 

Amin Ghand for Ishar Das and A. N, 
Kapur for Special Official Receiver 
— for Eeapondents. 

Judgment. This is an appeal arising 
out of a suit for recovery of Rs. 60,287-0-6 
OD the basis of a pro-note executed in 
favour of the Punjab Co-operative Bank, 
Ltd., Lahore, by four persons, namely, 
Lala Harkishen Lai, Raja SirDaya Kishen 
Kaul, Rai Bahadur Lala Ishar Das and 
Lala Sawan Mai. The suit was instituted 
in the Court of the Senior Subordinate 
Judge at Lahore and a preliminary objec¬ 
tion was raised on behalf of Rai Bahadur 
Lala Ishar Das that the suit oonld not 
proceed against him at Lahore inasmuoh 
as the pro-note was signed by him at 
Nawansher in the Hazara District. This 
objection has been upheld by the learned 
Senior Subordinate Judge and from this 
decision the present appeal has been pre- 
ferred. 

A preliminary objection is raised that 
no appeal is competent and that the appeal 
could not even be treated as a petition for 
revision as prayed for by the appellant as 
the order was an interlocutory one. As 
to the first point, the learned counsel for 
the appellant urged that the order was 
tantamount to rejection of the plaint so 
far as the defendant Bai Bahadur Ishar 


♦1937 Sawan Eam v. Fateh Ghand (Dio Mohammad, J.) Lahore 801 

Das was conoerned and secondly that in hold that delivery was made by a person 
any ease a revision would be competent as who had implied authority to do so on 


the proceedings terminated so far as Rai 
Bahadur Ishar Das was concerned and 
therefore there was a case decided within 
the meaning of S. 115, Civil P. C. Both 
these contentions appear to me to be 
sound. There is no doubt that there was 
one plaint only against the four defendants, 
but it was open to the plaintiff to file a 
suit against each of them separately on 
the basis of the pro-note. The mere fact 
that four defendants were included in one 
suit does not necessarily mean that there 
could not be rejection of the plaint so far 
as one of the defendants was concerned. 
In any case, even if there was any doubt 
on the point, it seems to me that a revu 
sion is competent as the proceedings termi¬ 
nated as against the defendant Ishar Das 
by the order passed by the learned Senior 
Subordinate Judge. It was urged that the 
plaintiff applied later on for permission 
being given under S. 20, Cl. (b), Civil P. C., 
for the suit to proceed against Rai Bahadur 
Ishar Das, but this fact cannot, I think, 
affect the question whether the suit did or 
did not terminate against him with the 
order passed by the learned Senior Sub¬ 
ordinate Judge by which he held that the 
Lahore Court had no jurisdiction to try 
the suit as against Rai Bahadur Ishar 
Das. 

On merits, the only point for decision is 
whether the Lahore Court had jurisdiction 
in spite of the fact that the pro.note was 
signed by Rai Bahadur Ishar Das at 
Nawansher in the Hazara District. It is 
•admitted that the pro.note was sent by 
Rai Bahadur Ishar Das to Pandit Gwash 
Kaul who had sent it to him for signature 
under tbe instructions of Lala Harkishen 
Lai: vide Ex. D.l. It appears from the 
evidence that the pro-note was actually 
delivered to the Bank by Lala Sawan Mai 
under the instructions of Lala Harkishen 
Lai. In the circumstances, it seems to me 
that it may be legitimately inferred that 
Lala Sawan Mai had authority to deliver 
the pro-note on behalf of the defendant 
Ishar Das. In sending the pro.note duly 
eigned, Rai Bahadur Ishar Das, defendant, 
did not impose any conditions as to the 
person by whom the pro-note was to be 
delivered. The pro.note was sent to him 
under the instructions of Lala Harkishen 
Lai and delivery was also made by Lala 
^Sawan Mai under the instructions of Lala 
Harkishen Lai. In view of these facts I 
1987 L/101 k 102 


behalf of Rai Bahadur Ishar Das and 
therefore the Lahore Court had jurisdic¬ 
tion to try the suit against Rai Bahadur 
Ishar Das. 

I therefore set aside the order of the 
learned Senior Subordinate Judge and 
direct the suit to proceed against defen¬ 
dant Rai Bahadur Ishar Das. The appel¬ 
lant will get his costs of this appeal. 

P.R./d.S. Appeal allowed. 
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Addison and Din Mohammad, JJ. 

Sawan Ram and another — Appellants. 

V. 

Fateh Chand and others — 

Respondents. 

Letters Patent Appeal No. 147 of 1936, 
Decided on 4th February 1937, from 
judgment of Jai Lai, J., D/- 7th October 
1936. 

Provincial Insolvency Act (1920), S, 53 — 
Burden of proof—When genuineness of tran¬ 
saction is challenged even by insolvent, 
burden of proving good faith and also valu¬ 
able consideration shifts to transferee*— 
Mere production of accounts unattended by 
disinterested statement about their genuine¬ 
ness is not sufficient. 

When tbe genuinenesB of a transaotion is chal- 
leogcd even by the insolvent, the duty is cast 
upon tbe transferee then to defend his transfer on 
both grounds that are mentioned in 8.53, Provin- 
oial Insolvency Act, and the burden therefore 
shifts on to him to establish not only good faith 
but valuable consideration. This he can only 
establish if he leads unimpeachable evidence to 
prove that prior to the transaction impugned, any 
debts were due to him from the inaolvenc and 
that be was not merely sheltering the property 
for the insolvent’s benefit as against his bona fide 
creditors. Mere production of books of account, 
unattended by any disinterested statement to the 
effect that the accounts were genuine or that the 
sums covered by the accounts were actually ad¬ 
vanced to the insolvent, would not be enough to 
discharge the onus oast on him. [F 802 C 2] 

Hargopal — for Appellants. 

Mehr Chand Mahajan — 

for Respondents. 

Din Mohammad, J. —Kirpa Ram was 
adjudged insolvent on the petition of two 
of his creditors, Sawan Ram and Chaman 
Ram. The act of insolvency, which was 
alleged against him, was the execution of 
a mortgage deed in favour of one Fateh 
Chand who is related to Kirpa Ram. A 
few months prior to this mortgage, Kirpa 
Ram had already mortgaged the same 
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property to Fateh Chand for Es. 6,000. 
After adjudication, the two petitioning 
creditors submitted two applications to 
the District Judge, praying for the annul¬ 
ment of those mortgage deeds on the 
ground that they were tainted with collu¬ 
sion and fraud. The District Judge 
accepted both the applications and an¬ 
nulled the first mortgage under S. 63 and 
the second mortgage under S. 54, Provin¬ 
cial Insolvency Act. Fateh Chand appealed 
to this Court and his appeal came on for 
hearing before JaiLal, J. Unfortunately 
the list of creditors submitted by Kirpa 
Earn was misrepresented to him as the 
list put in by the petitioning creditors 
themselves and, mainly influenced by the 
fact that the creditors had themselves 
admitted the existence of the mortgage 
debts in favour of Fateh Chand, he 
allowed the appeal so far as the first 
mortgage was concernei. Hence this 
Letters Patent Appeal. It is admitted 
before us that there is no list on the 
record which was submitted by the peti- 
tioning creditors enumerating the debts of 
the insolvent, and that the only list on 
the record is the one which was submitted 
by the insolvent himself. We consider, 
therefore, that the judgment of Jai Lai, J, 
loses its effect altogether on account of 
this mistake having crept in inadvertently 
in bis judgment. We are, therefore, forced 
to fall back upon the decision of the Dis¬ 
trict Judge and to determine whether 
there are any reasons to differ from the 
conclusions arrived at by him. 

After hesring counsel on both sides, we 
have come to the conclusion that there is 
ample material on the record to establish 
that the transfer in question was not 
made in good faith and for valuable con. 
sideration. The District Judge has dis¬ 
cussed all the circumstances at length 
which threw doubt on the genuineness of 
the transaction and we need not cover 
the same ground over again. Suffice it to 
say that the relationship of the insolvent 
with Fateh Chand taken along with the 
fact that the insolvent did not produce 
any books of account evidencing the debt 
transactions as well as the fact that the 
books of Fateh Chand were produced at a 
very late stage and his account was not of 
such a Mature as could not be fabricated 
at any time, leaves no doubt in our mind 
that the transaction could not bo upheld 
against the insolvent’s creditors. It is also 
significant that the part played by the 


insolvent throughout the trial was such 
as would evidently lay him open to the 
charge of unreliability. At the earlier 
stage of the case he supported Fateh 
Chand, but towards the end he joined 
hands with the petitioning creditors to 
wriggle out of this transaction. He stated 
that he had not received any amount from 
the mortgagee and that he did not owe 
him any debts at all and that he had 
placed his signatures on the mortgagee’s 
books of account all at the same time and 
on the same day. Besides, there is no 
independent evidence on the record to 
prove that any amount was due from the 
insolvent to the mortgagee. In our view 
when the genuineness of a transaction is 
challenged in such circumstances, the duty 
is oast upon the transferee then to defend 
his transfer on both grounds that are 
mentioned in S. 53 and the burden, there, 
fore, shifts on to him to establish not only 
good faith but valuable consideration. This 
he can only establish if he leads unim¬ 
peachable evidence to prove that prior to 
the transaction impugned, any debts were 
due to him from the insolvent and that he 
was not merely sheltering the property, 
for the insolvent’s benefit as against his! 
bona fide creditors. Mere production of 
books of account,unattended by any disin¬ 
terested statement to the effect that the 
accounts were genuine or thrt the suras 
covered by the accounts were actually 
advanced to the insolvent, would not in 
our view be enough to discharge the onusj 
indicated above. We accordingly hold 
that the transfer in question was not in 
good faith and for valuable consideration 
and on this ground we allow the appeal 
and affirm the decision of the District 
Judi,.. annulling the transaction. The 
appellants will get thoir costs from the 
contesting respondents before us. 

w.d./a.l. Appeal allowed. 
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Abdul Rashid. J. 

Ghulam Mohammad and another 
Accused—Petitioners. 

V. 

Emperor, 

Criminal Revn. No. 266 of 1937, Decided 
on 5th April 1937, reported by Sess. Judge, 
Ludhiana. 

Penal Code (1860), Ss. 193, 211, 218 and 220^ 
—Accused charged under St, 193, 211, 2ia 
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and 220 — No complaint by Magistrate — 
Charges under Ss. 193and211 held should be 
quashed**-'Complaint held not necessary for 
charges under Ss. 218 and 220. 

Where the accused was charged under Ss. 193, 
211, 218 and 220, Penal Code, in respect of 
proceedings under 8. 109, Criminal P. 0., without 
the complaint being filed by the Magistrate before 
whom the proceediog-s were pmding : 

: that the charges under 8s. 193 and 211, 
Penal Code, should be quashed as no Court could 
take oogoizaace of these ofieooea except on the 
complaint in writing of the Magistrate in whose 
Court these proceedings were pending or of some 
other Court to which tbe Magistrate in question was 
subordinate: AIR 1925 Pat 483 and AIR 1917 
Cal 693, Eel. on. [P 803 0 2] 

Beld further : that the offences under Sa. 218 
and 220, 1. P. G., did not fall within the purview 
uf 8. 195, Criminal P. C. These oSences were 
distinct from ofieuces under 8s. 193 and 211, 
I. P. 0. and tbe prosecution had to prove facts 
which were distinct from the facts constituting 
offences under 8. 193 and 211. Hence no com* 
plaint was necessary lor oonti»'uatioQ of the 
proceedings under Ss. 218 and 220, I. P. C, 

[P 803 0 2] 

Ghulam Rasul Khan for Government 
Advocate —for the Crown. 

Order. — On the night of 7th September 
1936, Ghulam Mohammad and Murid Hua. 
sain, Head Constables, Ludhiana, arrested 
Prem Singh, Karm Singh and Bachna, and 
recorded a report against them under 
S. 109, Criminal P. 0. This report under 
8 . 109 was presented in the Court of a 
Magistrate by Ghulam Mohammad, Head 
Constable, on 8th September. The report 
was returned to the Head Constable for 
partal’ on that day, and the accused Prem 
Singh, Karm Singh and Bachna were 
released on bail. The case was adjourned 
to 14th September. Ghulam Mohammad 
completed the report on 9th September 
and again presented it in Court. It was 
ordered that the case would be taken up 
on 14th September. On 14th September 
the accused as well as Ghulam Mohammad, 
Head Constable, were present and it was 
ordered that the evidence for the prosecu¬ 
tion would be recorded on 17th September. 
On 17th September the case was adjourned 
to 24th September. On the 19th, however, 
the Prosecuting Inspector and the accused 
appeared in Court and the Prosecuting 
Inspector withdrew the case against Prem 
Singh, Karm Singh and Bachna under the 
instructions of the District Magistrate. 

On 23rd September the prosecuting 
Inspector, under the instructions of the 
Superintendent of Police, presented a com¬ 
plaint against Ghulam Mohammad and 
Murid Hussain, Head Constables, and five 


others. In this complaint it was stated 
that Ghulam Mohammad and Murid Hus¬ 
sain with the assistance of five other per¬ 
sons had: (a) fabricated false evidence; 

(b) had prepared a false police record; and 

(c) had illegally committed Prem Singh, 
Karm Singh and Bachna to prison and 
that they might be prosecuted under 

Ss. 193, 211, 218 and 220, I. P. C. The 
Magistrate took cognizance of this com¬ 
plaint, and after recording the prosecution 
evidence discharged the five persons who 
were alleged to have helped the two Head 
Constables in preparing a false record, but 
framed charges against Ghulam Moham¬ 
mad and Murid Hussain, Head Constables, 
under Ss. 193, 211, 218 and 220, I. P. C. 
Ghulam Mohammad and Murid Hussain 
preferred a petition for revision in the 
Court of the learned Sessions Judge. The 
learned Sessions Ju^ge has recommended 
that the charges framed against Ghulam 
Mohammad and Murid Hussain be quashed 
as no complaint had been presented by 
the Magistrate in whose Court proceedings 
under S. 109, Criminal P. C., were initiated 
against Prem Singh, Karm Singh and 
Bachna. 


So far as the charges under Ss. 193 
and 211 are concerned, I accept the 
recommendation of the learned Sessions 
Judge. These offences were committed in 
relation to proceedings pending in the 
Court of the Magistrate, and no Court can 
take cognizance of these offences except 
on the complaint in writing of the Magis¬ 
trate in whose Court these proceedings 
were ponding or of some other Court to 
which the Magistrate in question is sub¬ 
ordinate. Reference may be made in this 
connexion to 4 Pat 323^ and 43 Cal 1152,^ 
The offences under Ss. 218 and 220 do not 
fall within the purview of S. 195, Criminal 
P. 0. These offences are distinct from 
offences under Ss. 193 and 211, I. P. 0. 
Eor the purpose of obtaining a conviction 
under 8s. 218 and 220, I. P. G., in the 
present case, the prosecution has to prove 
facts which are distinct from the facts 
constituting offences under Ss. 193 and 211, 
I* P* 0. I am therefore of the opinion 
that proceedings under Ss. 218 and 220, 
I. P. C., can be continued against the peti- 
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tioners Ghulam Mohammad and Murid 
Hussain withoub a complaint by the Court 
which dealt with the proceedings under 
S. 109, Criminal P. C., against Prem Singh, 
Karm Singh and Bachna. 

For the reasons given above, I accept 
this petition for revision in part and quash 
the charges under Ss. 193 and 211, I. P. C., 
and direct that the proceedings shall 
continue in respect of the other two 
charges. It would be open to the Court 
concerned, if so advised, to present a com¬ 
plaint against the petitioners under Sa. 193 
and 211, 1. P. C. 

U.s./k.s. Petition partly accepted. 


A. I. R. 1937 Lahore 804 

Tek Chand, J. 

Jaswant Lal Defendant — Petitioner. 

V. 

Goverdhan Lal — Plaintiff — 

Opposite Party. 

Civil Eevn. Petn. No. 883 of 1936, De¬ 
cided on 10th March 1937, from order of 
Sub Judge, First Class. Lahore, D/. 12th 
November 1936. 

Succession Act (1925), S. 276 — Letters of 
administration—Order of Court exercising 
probate jurisdiction is order in rem — Such 
order cannot be impugned by other Courts 
and is not subject to collateral attack — 
Injunction by other Court staying proceed* 
ings for letters of administration cannot be 
issued—Proper orders for administration of 
property can be made while granting letters 
of administration. 

A Court exetoising probate jurisdiction can go 
into the question of the due execution of a will 
although it cannot determine the validity of the 
will itself. An order of Court granting probate 
or letters of administration cannot be impugned 
by any other Court exercising any other jurisdic¬ 
tion. Such order is not subject to any colla¬ 
teral attack being an order conclusive not only 
against the parties but against the whole world ; 
AIR me PC 75 and AIR 1921 Cal 292, Rel. 
on. [P804C2; P 805 C 1] 

Where a person applied for grant of letters of 
administration with will annexed and thereafter 
another person contesting that application filed 
another suit in a different Court impeaching the 
validity of the will itself, such other Court can¬ 
not issue an injunction staying the proceedings 
for letters of administration. The Court issuing 
letters of administration can make proper orders 
as to the administration of the property. 

[P 805 C 1. 2] 

Vishnu Datta — for Petitioner. 

Panna Lal Bahl —for Opposite Party. 

Ordep. One Mt, Chand Kaur died on 
8 th March 1936. On 18th April 1936. 
the present petitioner Jaswant Lal, filed 


1987 

an application under S. 276, Suooesaion Act 
in the Court of the District Judge, Lahore* 
for grant of letters of administration with 
the will annexed. He alleged that Mt. 
Chand Kaur had made a will on 2nd 
March 1936 by which she had bequeathed 
a box of ornaments, which was in deposit 
with the Allahabad Bank, to Jaswant Lal 
petitioner and Goverdhan Lal respondent, 
in equal shares. Goverdhan Lal appeared 
to oppose the will and denied the factum 
as well as the validity of the will. The 
Additional District Judge passed an' order 
on 5th August 1936 declining to go into 
the question of the validity of the will 
and ordering that the proceedings in his 
Court were confined only to the factum of 
the due execution of the will. He framed 
issues relating to this point and fixed a 
date for evidence. 

On 15th August 1936, Goverdhan Lal 
filed a suit in the Court of Subordinate 
Judge, First Class, Lahore, for a declara¬ 
tion that the box of ornaments which was 
in deposit for safe custody with the Alla¬ 
habad Bank belonged solely to him and 
that the defendant, Jaswant Lal, had no 
right to it under the alleged will of Mt. 
Chand Kaur or for any other reason.'* 
Along with the plaint, Goverdhan Lal 
presented an application under 0. 39, Rr, 1 
and 2 and S. 151, Civil P. C., for issue of 
an injunction to the defendant Jaswant 
Lal, prohibiting him from proceeding with 
his application for letters of administration 
in the Court of the Additional District 
Judge, Lahore, and praying that a copy of 
the order issuing the injunction be sent to 
the Additional District Judge for “informa¬ 
tion”. The Sabordinata Judge, purporting 
to act under his ‘inherent powers’ has 
granted the application and has issued the 
injunction to Jaswant Lal as prayed. 
Jaswant Lal has come in revision as the 
order purported to be under S. 161, Civil 
P. C., it being admitted that 0. 39, R. 1 
or R. 2 was inapplicable to the case. 

It is admitted that the application for 
letters of administration had been filed in 
the Court of the Additional District Judge 
several months before the institution of 
the civil suit by Goverdhan Lal in the 
Court of Lala Ganga Bishen, Subordinate 
Judge, First Class, Lahore. It is also 
conceded that the Court of the Additional 
District Judge in exercise of its probate 
jurisdiction was competent to adjudicate 
on the question of the due execution of 
the will and that any decision passed by 
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ib in the matter will be a judgment in rem 
and oonolusive not only against the parties 
to the litigation but against the whole 
world. It is, however, contended that ib 
was necessary to have the injunction 
issued as the suit filed in the Court of 
Lala Ganga Bishen was of a more compre¬ 
hensive nature, inasmuch as it involved a 
decision not only upon the question of the 
execution of the will bub also of its vali¬ 
dity, the former Court being incompetent 
to go into the question of title which had 
been raised in the suit. It is also urged 
that the balance of convenience is in 
favour of the proceedings in the Additional 
District Judge's Court as being stayed. 
These contentions have been accepted by 
the Subordinate Judge and, as already 
stated, he has issued the injunction asked 
for. 


In my opinion, none of these grounds is 
sustainable. It is no doubt true that the 
suit in the Court of Lala Ganga Bishen is 
of a more comprehensive nature but that 
is no ground for the Subordinate Judge 
virtually staying proceedings in the Court 
of the Additional District Judge, which is 
the appropriate Court to deal with the 
question of the genuineness of the will and 
whose decision will be conclusive on the 
point. The learned Subordinate Judge 
has observed that there was a chance of 
conflict of decisions on this question bet¬ 
ween him and the Additional District 
Judge, In making this observation the 
learned Subordinate Judge appears to have 
overlooked that while his own decision on 
this particular matter would be a judg¬ 
ment in personam, the judgment of the 
Additional District Judge in the proceed, 
ings for grant of letters of administration 
would be a judgment in rem. It is hardly 
necessary to cite many authorities on this 
point. It is sufQoient to refer to the deci¬ 
sion of the Privy Council in 43 Cal 694^ 
at p. 704, where it was observed that the 
|order of a probate Court granting probate 
iOr letters of administration cannot be 
,impugned by a Court exercising any other 
jurisdiction : see also 66 I C 882^ where 
it was held that such order is not subject 
to any collateral attack and is conclusive 
not only against the parties to the litiga- 
tion but against all persons and all Courts. 


Sheoparsan Siogh v, Ramnandan Praea 
Narayan Singh, AIR 1916 P 0 78=33 I ( 
914=43 I A 91=43 Cal 694 (P 0), 

2. Hemangini Debi v. Sarat Sundari Debva 
AIR 1921 Cal 292=66 I C 882=34 C L . 
457i 


The first ground given by the learned 
Subordinate Judge, therefore, fails. Nor 
do I see how the balance of convenience 
is in favour of staying the proceedings in 
the Court of the Additional District Judge. 
Mr. Panna Lai Bahl for the respondent 
says that the only inconvenience which is 
apprehended is that after the grant of 
letters of administration by the Additional 
District Judge, the administrator may pro¬ 
ceed to distribute the ornaments in accord¬ 
ance with the terms of the will and that 
it may be difificult to get them back from 
the petitioner, who is a person of no sub¬ 
stance. I can see no force in this conten¬ 
tion. If the letters of administration are 
granted, appropriate orders in this behalf 
can be passed, at that stage. I have no 
doubt that the injunction in this case has 
been^ improperly issued. I accept the 
petition for revision, set aside the order of 
the learned Subordinate Judge and dis¬ 
charge the injunction. A copy of this 
order will be sent to the District Judge, 
Lahore (as the Additional District Judge 
Mr. Mongia has since been transferred), 
who is directed to proceed with the appli¬ 
cation for grant of letters of administra¬ 
tion with all convenient speed. The 
petitioner will get his costs in this Court. 
Pleader’s fee Ks. 16. 

b.d./r.k. Petition allowed. 

A. 1. B, 1937 Lahore 805 

Monroe, J. 

Khema Nand and others —Plaintiffs— 

Appellants. 

V. 

Kundan, Lessee and another, Lessor— 

Defendants — Eespondents. 

Second Appeal No. 221 of 1937, Decided 
on 29th June 1937, 

Cuttom (Punjab)—Landlord and Tenant— 
Dholi tenure—Dbolidar is tenant in perpe¬ 
tuity—Such tenure however does not confer 
right of taking minerals on dholidar unless 
such right is expressly given to him. 

The nature of dholi tenure is a form of tenure 
known in Punjab only, for the benefit of the 
temple. On a grant of dholi the proprietors con¬ 
tinue to be proprietors of the land and the dholi¬ 
dar in right of the temple and his successors 
become tenants in perpetuity. Such tenure how¬ 
ever does not ordinarily confer the right of taking 
mines and minerals on the tenant, unless such 
right has been expressly conferred on the tenant: 
AIB 1922 Lah 126 and 3? Cal 723, Bel. on. 

^. [P 806 0 1] 

Girdhari Lai for Appellants. 

L. M, Datta and D, N. Aggarwal — 

for Eespondent (Lessee), 
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Judgment—Thia is a second appeal 
from a decree of the District Judge, Hissar, 
dismissing the plaintiffs’ suit for a perpe¬ 
tual injunction restraining the defendants 
from quarrying on a small plot of land in 
the village Bhanki. The plaintiffs are 
proprietors in the village and sued on 
behalf of themselves and the other pro- 
pritttors. Baba Ram Das, one of the de¬ 
fendants, is the custodian of a temple to 
whose predecessor the plot in suit was 
granted in dholi, a form of tenure known 
in this province only, for the benefit of 
the temple. The only question is whether 
a dholidar has power to take minerals. 
The nature of dholi tenure is somewhat 
obscure : some aooount of it is to be found 
in the judgment in 2 Lah bl3.^ There it 
was stated that in this form of tenure, 
there is a rent free grant of land by a 
village community for the benefit of a 
temple, mosque or shrine or to a person 
for a religious purpose: in the revenue 
records, the proprietary body are recorded 
as the owners of the property and the 
grantee is recorded as a tenant in the 
column of cultivation. 

It would appear, therefore, that on a 
grant in dholi, the proprietors continue to 
be proprietors of tho land and the dholidar 
in right of the temple and his successors 
become tenants in perpetuity. Ordinarily, 
such a tenure would not confer the right 
of taking mines and minerals on the 
tenant; that right would, if it was intended 
to be given, have to be given expressly. 
For this view, 6 I C 785^ is a sufficient 
authority: it was there held that the 
zamindar of a certain tenure must be pre¬ 
sumed to be the owner of the underground 
rights thereto appertaining in the absence 
of evidence that he ever parted with them. 

The learned District Judge has not con¬ 
sidered this aspect of the case; he has 
inferred that the dholidar can do with the 
land in suit what he has done with land 
in a neighbouring village: but it has not' 
been shown that he has the right to 
quarry even there : he has granted a lease 
for quarrying but it may be that no one 
contested his right to do so. In the 
absence of something to show that a dholi¬ 
dar has the right of taking minerals, 
I think that it must be assumed that he 

1. Bewa Ram v. Udegir, AIR 1922 Lah 126=65 

I 0 262=2 Lah 313=26 P L R 1922, 

2. Hari Narayan Biogh v, Briram, Cbakravarti, 

(1910) 37 Oal 723=6 I 0 786=37 I A 136 

(P 0). 


has not such a right. I set aside the 
decree of the learned District Judge and 
grant the plaintiffs an injunction as sought. 
It has been shown that the land is of no 
value for any purpose other than quarry, 
ing. The attitude of the plaintiffs is that 
of a dog in the manger and for thia 
reason I order that the parties abide their 
own costs. 

a . l ./ r . k , Appeal allowed. 


A. 1. R. 1937 Lahore 806 

Coldstream and Bhidk, JJ. 

Mt. Fatima Sultan — Defendant — 
Appellant. 

V. 

Nisar Ali Khan and others^ Plaintiffs 
and others — Defendants — Respon. 
dents. 

First Appeal No. 1459 of 1936, Decided 
on 18th January 1937, from decree of 
Asst. Collector, Lahore, D/. 8th May 1935. 

(a) Custom — Evidence-Recent instances 
of family custom being followed'-Cuitom 
may be taken as ancient. 

The evidence of a few and oomparatively re¬ 
cent instances of family custom being followed 
may be accepted as proof that custom is ancient ; 
AIR 1925 Botn 380, Foil. [P 810 0 1, 2] 

(b) Custom (Punjab) — Succession — Inter- 

female in conflict wilb those of male 
— No documentary record of custom of 
^males not succeeding to family property — 
No^ instance of^ claim by female actually 
claimed and denied — Evidence that daugh' 
ter’s assent always taken when succession 
went to prejudice of daughter — Evidence 
does not prove exclusion of females in suc¬ 
cession to family property. 

When the interests of a female are in oonfliot 
with those of a male and the only evidenoe is 
that of instances of succession without any docu¬ 
mentary record of the custom alleged, such as a 
regularly compiled riwaj-i-am, the instances can 
ordinarily have small evidential value unless they 
show that a claim by a female has been aotnally 
made and denied, Where there is no evidenoe 
that any female ever claimed an inheritance 
which was denied, while there Is the admitted 
faot that when a will was made in favour of a 
nephew to the prejudioe of a daughter and a son, 
the testator took precautions to obtain the daugh¬ 
ter’s assent as well as the son’s, the evidence does 
not prove that in the family of the patties 
females do not inherit. [P 810 0 2] 

Saleem and Darhari Lai — for 
Appellant. 

Barkat Ali^ Abdul Aziz and Nazar 
Mohammad for Jamil — for Res¬ 
pondents (Plaintiffs). 

Coldstream, J. — This is an appeal 
against a judgment delivered by the Assis- 
tant Oolleotor, First Grade, Lahore, aoting 
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as a Civil Court in exercise o( the pov?er 
conferred by S. 117, Punjab Land Revenue 
Act. The subject matter of the dispute is 
land in a number of revenue estates in 
Lahore district acquired by Sir Fateh AH 
Khan, grandson of Nawab Ali Raza Khan, 
Qazilbash, who had come to India with 
the British forces on their return from 
Afghanistan after the campaign of 1839. 
Nawab Ali Raza Khan had been of great 
assistance to the British army in Afgha¬ 
nistan and througliout his life in India 
continued to render signal services to the 
British Government who created him a 
Nawab and granted him a pension and an 
■estate in Oudh. He died in 1865 and was 
succeeded by his eldest son Nawazish Ali 
Khan who in recognition of his good ser¬ 
vices was knighted and given a grant of 
land in tbe Punjab in 1868, known as the 
Eakh Khamba property. In lb71 he pur¬ 
chased from Government a property in the 
Punjab known as the Khalikabad property 
and in 1886 Government conferred on him 
another property in the Punjab known as 
the Juliana property. In 1882 he exe- 
cuted a will, which he registered, appoint, 
ing his brother Nasir Ali Khan as his suc¬ 
cessor to the Oudh property making no 
provision for his son Hidayat Ali Khan. 

Sir Nawazish Ali Khan died in 1890. 
Hia brother Nasir Ali Khan succeeded 
without dispute to all four properties. He 
was created a hereditary Nawab and re¬ 
cognized by Government as head of the 
family. In 1892 he executed a deed of 
endowment including the Khalikabad pro¬ 
perty in the waqf. In 1896 be made two 
wills one disposing of the Oudh property 
and the other of the Punjab properties 
Rakh Khamba and Juliana. He died in 
1896 and his nephew Sir Fateh Ali entered 
into possession of the properties (as trustee 
in the case of the Khalikabad property). 

On Sir Fateh Ali Khan’s death on 28th 
October 1923, his son Nisar Ali Khan took 
possession of all these properties. His 
title was challenged by his cousin Moham. 
mad Ali Khan,^ son of Nawab Nasir Ali 
Khan, who claimed the properties other 
"than the Khalikabad land under the wills 
made by his father in 1896. Of the 
Khalikabad property he claimed to be 
mubwalli. The dispute between Moham¬ 
mad Ali and Nisar Ali was taken into the 
Oudh Chief Court by Mohammad Ali on 
9th December 1925. The suit was decided 
by Pullan, J. on 5th September 1927 : AIR 


1923 Oudh 67.^ Both parties appealed 
and the appeals were decided by a Divi¬ 
sion Bench in the judgment reported in 5 
Luck 305.^ The parties appealed again to 
the Privy Council who dismissed both ap¬ 
peals on 2l3t April 1932: 7 Luck 324‘* at 
p. 329. With the proper'-ies in suit iu 
that litigation we are not now concerned, 
but it is necessary to refer to this litiga¬ 
tion as the mat;ter now in dispute is the 
law or custom governing the succession to 
the property of Sir Fateh Ali Khan and 
the litigation concerned not only proper¬ 
ties whose devolution depended on the 
terms of the grants made by Government, 
but also property which passed indepen¬ 
dently of these terms. 

I have already mentioned that Sir Fateh 
Ali died on 28bh October 1923. On 9th 
March 1925 the property now in dispute 
was recorded by the Collector in the re¬ 
venue records as having passed to his 
heirs in accordance with Mahomedan 
law, that is to say, to his four sons, 
Nisar Ali Khan, Talib Ali Khan, Zul6- 
kar Ali Khan and Muzaffar Ali Khan, 
his five daughters Alia Sultan, Safia 
Sultan, Balkis Sultan, Maryam Sultan and 
Fatima Sultan and his widow Afsar Sultan. 
Nisar Ali Khan, Musaffar Ali Khan, Zulfi- 
kar Ali Khan, Safia Sultan, Alia Sultan 
and Maryam Sultan were children of one 
wife ; Talib Ali Khan and Balkis Sultan 
of another ; Fatima Sultan was the only 
child of a third wife Zorah Begum, sister 
of Sir Fateh Ali Khan’s cousin, Moham¬ 
mad Ali. 

On 5th November 1931 Fatima Sultan 
applied to the Assistant Collector for par¬ 
tition of her share according to the muta¬ 
tion in her favour. The application was 
resisted by the other members of her 
family who contended that Fatima Sultan 
had no right in any of the property 
because, by a family custom, females did 
not inherit and the whole property had 
therefore devolved on Sir Fateh Ali’a 
sons. The Assistant Collector directed the 
objectors to establish their title by regular 
suit and on 7th September 1932 Nisar Ali 
and his brothers, Talib Ali Khan and 
Zulfikar Ali Khan, instituted the suit from 

1. Mahomed Ali Khan v, Nisar Ali Khan, AIR 

1928 Oudh 67=109 10 836. 

2. Nisar Ali Khan v. Mahomed Ali Khan, AIR 

1929 Oudh 494=119 1 0 337=6 Luok 306= 

6 0 W N 649. 

3. Nisar Ali Khan v. Mahomed Ali Khan, AIR 

1932 P 0 172=137 I 0 539=7 Luok 324=69 

I A 263 (P 0). 
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which this appeal arises, against all the 
other members of the family who had 
been recorded as sharers in the mutation 
proceedings praying for a declaration that 
the females had no interest in the pro¬ 
perty other than a right of maintenance. 
The suit was contested by Fatima Sultan 
alone, her contention being that there was 
no family custom excluding females from 
inheritance and that she was entitled to 
her share according to the Imamia law. 
The only point for decision was whether 
the custom alleged existed. The Assistant 
Collector found that the evidence proved 
the custom and granted the declaration 
sought and the present appeal is by Fatima 
Sultan against this decision. 

The plaintiffs relied on evidence that 
since the death of Nawab Ali Raza Khan, 
the founder of the Indian branch of the 
family in 1865, no female has succeeded to 
a share in the family estate on the oral 
statements of witnesses, including mem¬ 
bers of the family, that the family followed 
the custom alleged, and on admissions to 
the same effect made in the witness-box 
by the defendants Afsar Sultan (P. W. l), 
Alia Sultan (P. W. 2), Bafia Sultan (P. W. sj 
and Balkis Sultan (P. W. 4). They also 
relied strongly on a finding of Pullan, J. in 
AIR 1928 Oudh 67^ that the family 
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followed a custom by which females did 
not inherit. In that suit, Mohammad Ali 
had asserted the existence of this custom 
and Nisar Ali, the present plaintiff, had 
denied it, maintaining that the family 
followed Mahomedan law. Pullan, J. dealt 
with the issue at pp. 77 and 84 of his 
reported judgment. He found that the 
custom did exist, and it seems that the 
correctness of his finding was not chal. 
lenged. The appellate judgment of Stuart, 
C. J. and Mohammad Raza, J. makes no 
mention of this issue. Before the Privy 
Council the question was not disputed 
and in their judgment their Lordships 
remarked : 

The family are Sbia Mabomedans of the Asna 
Asbri Boot governed by tbe Imamia law, By. 
family custom, women do not inherit. 

It is contended before us for the appel. 
lant that the evidence falls far short of 
proof of the existence of the custom, the- 
inatances of succession relied upon by the 
Court below being inconclusive and the 
oral evidence interested and unreliable. It* 
is common ground that except as regards- 
the rights of females to inherit, the family 
follows the Imamia law in matters of 
succession. The following pedigree-table 
shows the descendants of Nawab Ali Razo. 
Khan : 


NAWAB ALI RAZA KHAN 


Sir Nawazisb Ali 
Kban, (died 1890.) 


Nawab Nasir Ali 
Kban (died 1896.) 


Nisar Ali Kban 
(died 1878.) 


Hidayat Ali Kban, died ) 

1924, married Fateh Ali Khan Bahadur 
Khan's daughter. S. Mohammad 

I Ali Kban, C. 8.1. 

[ I (died 1935.) 

Nawazisb Ali Kban. Muhammad | 

Hussain Khan. Five sons. 


Zohra Begam 
married 
Sir Fateh 
Ali Kban. 


I I 

Sir Fateh Ali Barkat All Khan 
Khan, died 1923. | 

_! Ali Mohammad 

Khan 


(Married Afsar Jahan Begam 
and bad three sons) Nisar 
Ali Kban, Muzaffar Ali 
Khan and Zulfiquar Ali Khan, 
and three daughters 
defendants’respondents. 


(From second wife) 

1 Talib Ali Khan 

2 Balkis Sultan, 

defendants. 


(Married Zorah 
Begam and had a 
daughter) Fatima 
Sultan, defendant’ 
appellant. 


Jaffar 

Hussain 


Barkat Ali 
Khan. 


The difficulty of this appeal has been are stated in the judgments of the Oudh 
greatly increased by the failure of the Courts referred to above. But counsel have 
parties to bring upon the record evidence agreed that statements of unoontested 
establishing a mass of circumstances upon historical facts made in those judgments 
which both sides rely. These circumstances such as the dates on which different mem* 
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bers of fcbe family died, the terms of the 
deeds of grant in favour of Nawab Ali 
Raza Khan and Sir Nawazish Ali Khan, 
the facts that Sir Nawazish Ali in 1882 
made a will in respect of the Oudh pro- 
perby in favour of his brother Nawab Nasir 
Ali, and that the latter made two wills in 
1896 appointing his nephew Nawab Sir 
Fateh Ali Khan as his immediate devisee 
and successor in respect of the Oudh and 
the Punjab properties inherited from Sir 
Nawazish Ali, to be succeeded by the 
testator’s son Mohammad Ali, may be 
accepted as proved. They also agreed 
that the contents of the wills are correctly 
stated in those judgments. (Their Lord, 
ships then examined the evidence and 
proceeded.) I come now to the evidence 
of the appellant relied on before us. For 
the reasons already made clear, they are 
unable to show that any female, as a fact, 
took possession of any part of the estates 
left by the Nawabs from Ali Raza Khan 
onwards. They have shown that Nawab 
Fateh Ali Khan decided a dispute in a 
Qazilbash family in accordance with 
Mahomedan law (evidence of Agha Rabat 
Ali Khan, D. W. l). But that family is 
not related to the parties. Agha Abbas 
Raza Khan, D. W. 5, a Qazilbash, states 
that a Qazilbash family follows Maho¬ 
medan law in matters of succession and 
gives instances, but his family is not that 
of the parties. Nor is the witness, Baiza 
Khan, D. W. 7, related to them. His evi¬ 
dence shows merely that other Qazilbash 
families in the Punjab do not all follow 
the custom alleged. Here I must advert 
to a matter on which there has been much 
argument before us—the admissibility in 
evidence of a statement made by Nisar 
Ali in July 1926. It is alleged, and there 
is an affidavit of this appellant’s mukhtar 
in support of the allegation, that the 
appellant produced a copy of this state, 
ment at the trial and the Court by order 
refused to allow it to be proved. The 
affidavit has not been contradicted by any 
counter.affidavit. The record however 
contains no mention of this order. A copy 
of this statement has been printed at 
p. 78 of the second book and a reference 
to it is made in para, 4 of the memoran¬ 
dum of appeal (here I may notice that no 
argument has been addressed to us in 
support of the ground taken in para. 6, 
which relates to copies of other state¬ 
ments). What the record shows is this : 
The appellant’s advocate when asked at 
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the beginning of the trial on what docu¬ 
ments he wished to rely, stated that he 
would produce copies of statements made 
by Nisar Ali at different times (see p. 62 
of the second book). On 31st July 1933, 
before tbe Court began hearing evidence, 
the appellant requested the Court to call 
for the records of the mutation proceed¬ 
ings in which the statement was made 
(p. 67 of tbe second book), notiug that 
though copies had been asked for they bad 
not been given. It appears that the 
records came into Court, for a witness was 
asked to prove some of them on 24th 
April 1935 (p. 56 of the first book). 
Appellant’s counsel had summoned Nisar 
Ali (p. 55 of tbe second book) presumably 
to confront him with bis previous state¬ 
ment but Nisar Ali avoided appearance by 
sending a medical certificate of bis illness. 
When he did appear on 11th February 
1935 (p. 55 of the first book), appellant’s 
counsel did not put him in the witness 
box. It seems clear that the appellant 
had an opportunity to prove the state, 
ment and deliberately refrained from 
doing so as be feared that Nisar Ali’s 
explanation might damage his case. On 
24th April 1935 appellant's counsel closed 
bis evidence without any reference to a 
refusal by the Court to accept the copy of 
Nisar Ali’s statement: see p. 59 of the 
first book. 

In the circumstances I am not pre¬ 
pared to accept this statement as further 
evidence now. The rejection of this evi. 
dence however seems to me of little con¬ 
sequence, for it is admitted before us that 
when the Oudh trial was proceeding 
(December 1925 to September 1927), 
Nisar Ali was contending that his family 
did not by custom exclude females, but 
followed the Imamia law. This fact is an 
important piece of evidence to which the 
rejected statement would not add material 
weight. In addition to this admission, we 
have the equally important evidence 
referred to above that when Ali Mohammad 
Khan, Nisar Ali Khan’s grandson died, his 
land was recorded after enquiry from the 
son as having devolved upon his heirs 
according to Mahomedan law without any 
objection and remained so recorded until 
the record was altered, obviously for the 
purpose of this case, and the evidence that 
no objection was made to the mutation of 
the land now in dispute in March 1925 in 
favour of Sir Fateh Ali's widow and 
daughters as well as his sons until the- 
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appellant applied for partition in November 
1931. In my view these three pieces of 
evidence go very strongly against the 
plaintitTs. The fact that Mohammad Ali, 
the appellant's maternal uncle, set up the 
custom is on the other hand of little 
importance. It is to me doubtful whether 
the custom alleged was even thought of 
until after Sir Fateh All's death, it is in 
evidence (Safia Sultan’s) that Sir Fateh Ali 
owned property in Iraq. There is no 
evidence who is now owner of this pro¬ 
perty. Nor has any attempt been made to 
show that the custom was followed by Ali 
Raza Khan’s family before be migrated to 
India some less than a hundred years ago. 

The instances relied on are, for the 
reasons I have stated, not clear and con¬ 
vincing, They indicate a dominant inten¬ 
tion on the part of the Nawabs to preserve 
the property intact and to restrict its 
devolution to the head of the family, the 
assent of females and other heirs being 
procured when necessary to insure such 
devolution. It is argued that the existence 
of the custom having received judicial 
recognition in the Privy Council cannot 
now be doubted, 61 Cal 694"^ being cited in 
support of this argument. That case, how¬ 
ever, did not deal with a family custom 
but a public right of which a previous 
judgment, relevant under S. 42, Evidence 
Act, was held to be conclusive evidence. 
In the circumstances of the Oudh litigation 
the Privy Council judgment proves merely 
that at that time Nisar AH, who had 
denied the existence of a family custom in 
bis pleas, recognized it when the Court 
decided against him on the point. Bub 
there was no such recognition by the pre¬ 
sent appellant and we have to decide this 
case upon the eridenoe on this record and 
the facts admitted. Nor can the fact that 
the members of the family other than 
Fatima Sultan now assert that females do 
not inherit be regarded in the oircum. 
stances as weighty evidence. The sons are 
seeking their own gain and the widows 
and other daughters are admittedly depen¬ 
dent on Nisar Ali Khan whom they are 
supporting against the niece of Mohammad 
Ali, who, by litigation, had deprived Nisar 
Ali of his possession of very valuable pro¬ 
perty. No doubt there may be oases in 
which the evidence of a few and compara¬ 
tively recent instances of a family custom 

4. Giresbebaodra Bbatbaobarjja v. Rabeendra 
Nath, AIR 1935 Cal 17-166 I C 612=61 
Cal m. 
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being followed may be accepted as proof 
that the custom is ancient: see e. g. A I H 

1925 Bom 380,® but this is clearly not such 

a case. 

The judgment of their Lordships of the 
Privy Council in 6 Lah 502® to which our 
attention has been drawn in this connexion 
dealt with a case in which the ciroutn- 
stancf^s were not similar to those of this 
case. There was in that case a large body 
of oral evidence, wholly unrebutted, which 
was accepted as sufficient proof of a custom 
without instances. Here in this case we 
have the outstanding facts that recent 
mutations of property, contrary to the 
custom alleged, have remained long un- 
ohalleoged while one of the persons now 
asserting its existence definitely took up 
the position in the Oudh Court in 1926 
that it did not exist. It is not even con¬ 
tended that the custom set up is ancient. 
In a case of this kind when the interests 
of a female are in oonfiiot with those of a 
male and the only evidence is that of 
instances of succession without any docu. 
mentary record of the custom alleged, suoh 
as a regularly compiled Riwaj.i.am, the 
instances can ordinarily have small evi¬ 
dential value unless they show that a 
claim by a female has been actually 
made and denied. There is no evidence 
here that any female ever claimed an 
inheritance which was denied, while there 
is the admitted fact that when a will was 
made in favour of a nephew to the pre- 
judioe of a daughter and a son, the testator 
took precautions to obtain the daughter’s 
assent as well as the son’s. 

My conclusion is that the evidence on 
this record does not prove that in the 
family of the parties, females do not in- 
herit. On this finding, I would accept the 
appeal and dismiss the plaintiff’s suit with 
costs throughout. 

Bhide, J.—I agree. 

V B.B./a.L. Appeal accepted, 

5. Ratilal Natbalal v. Moti Lai BaobalobaDd, 
AIR 1926 Bom 380=8810891=27 BomLR 
8 ft 0 . 

6. Abmad Kbao v. Mt. CbaoDi Bibi, AIR 1926 
P 0 267=91 1 0 466=6 Lah 602=62 I A 379 
(P C). 
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Amar Nath v. Ram Rakha (Abdul Rashid, J.) 


* A. I. R. 1937 Lahore 811 

Abdul Rashid, J. 

Aw,(xr Nath — Plaintiff ■— Appellant. 

V. 

Ram Rakha and another —■ Defendants 

— Respondents. 

Second Appeal No. 923 of 1936, Decided 
on 29th January 1937, from decree of 
Addl. Dist. Judge, Ferozepore, D/. 8th 
May 1936. 

Adverse Possession—Acquisition of title— 
Defendant building house on land in dis* 
pute more than 12 years before suit by plain¬ 
tiff for possession—Suit for pre emption by 
defendant against plaintiff less than 12 years 
before plainlilf's suit—‘Pre emption land sub¬ 
sequently discovered to include land in dis¬ 
pute — Mere inclusion of area in dispute 
in land covered by pre-emption suit does 
not amount to conscious admission of plain¬ 
tiff s title to area in dispute—Adverse pos¬ 
session of defendant held started on date of 
constructing building and not on date of bis 
pre-emption suit. 

Tbe oritecioD of adverse possession is whether 
a person possesses land claiming it as his own; 
if he dues, he must be held to be in adverse pos* 
eession. [p 812 0 2] 

The defendant built a house in 1919 on the land 
claimed by the plaintiff as hie own and was in 
possession for over 12 years till date of suit in 
1932. Jn 1920, less than 12 years before date of 
suit, the defendant sued the plaintiff for posses¬ 
sion of certain land by pre-emption. It was dis¬ 
covered subsequently that this land included the 
land in dispute. In the suit by the plaintiff for 
possession, it was contended that the defendant 
had admitted the title of the plaintiff by his suit 
for pre emption and this oanoelled the effect of 
overt act of adverse possession: 

Betd: that the fact that the area in dispute was 
included in the pre-emption suit did not show 
that there was any conscious admission by the 
defendant of plaintiff’s title to the area in dispute, 
and by putting the building on the land in dis¬ 
pute the defendant claimed the site as his own 
and his adverse possession therefore started from 
that date and not from the date of the institution 
of the pre-emption suit: AIR 1928 Lah SI?, 
Diatxng,\ AIR 1922 Oudh 152, Ref.; AIR J929 
Cudh 24; A r R 1918 Lah 308 and A I R 1934 
P C 23, ReU on, [p 812 0 1, 2J 

Shamair Ghand and Inder Dev — 

for Appellant. 

Achhru Ram — for Respondents. 

Jadgment.—This appeal arises out of 
an action instituted by Amar Nath for 
possession of a piece of land measuring a 
little over 7 marlas on the ground that it 
beloDged to him and had been encroached 
upon by Ram Rakha, defendant-respon- 
dent. In the alternative Amar Nath 
asked for a permanent injunotion ordering 
Ram Rakha, defendant 1, to close the yen. 
tilators and pernalas opening towards the 


land of the plaintiff. Tho trial Court 
passed a decree for possession of the land 
in d'spute in favour of the plaintiff and 
ordered the demolition of any buildings 
existing thereon. Ram Rakha, defendant, 
preferred an appeal iu the Court of the 
learned District Judge. The learned Dis.. 
trict Judge accepted tho appeal and dis¬ 
missed the plaintiff’s suit on the ground 
that Ram Rakha had been in adverse pos¬ 
session of the land in dispute for a period 
exceeding 12 years. Against this decision 
the plaintiff has preferred a second appeal 
to this Court. The laud in dispute is under 
a building. It has been held by the 
learned District Judge that this building 
was completed by the end of 1919. The 
present suit was instituted by the plaintiff 
on Sth July 1932. It is clear therefore 
that Ram Rakha, defendant, had been in 
possession of the site in dispute for more 
than 12 years at the time of the suit. 

It appears that Amar Nath, plaintiff, 
bought 27 kanala 19 marlas cf land in 
the year 1919. This plot is contiguous to 
the site in dispute towards the west. Ram 
Rakha, defendant, sued for possession of 
this area of 27 kanals 19 marlas by pre¬ 
emption, and this suit was instituted on 
9bh July 1920. It was subsequently dis¬ 
covered that this area of 27 kanals 19 mar¬ 
las includes 7 marlas of land which is in 
dispute in the present case. It was sbro- 
nuously contended by the learned counsel 
for the appellant that by instituting this 
suit for pre-emption Ram Rakha, defen¬ 
dant, had admitted the title of the plain¬ 
tiff with respect to the 7 marlas now in 
dispute, and that this admission by Ram 
Rakha cancels the effect of any overt act 
of adverse possession that he had commit¬ 
ted. It was urged that the adverse pos¬ 
session of Ram Rakha therefore oommenced 
on 9th July 1920, and as the present suit 
was instituted on 8th July 1932, Ram 
Rakha had not been in adverse possession 
for a period exceeding 12 years on the 
date of the institution of the present suit. 
Reliance was placed in this connexion on 
a Division Bench ruling of this Court 
reported in A I R 1928 Lah 317,^ where 
it was held that : 

An admission of another’s title by a person claim¬ 
ing land adversely cancels cbe effect of any overt 
act that he has committed and it cannot be infer¬ 
red or presumed that that admission carries with 
it an assertion of adverse title. 

1. Muhammad Bakhsh v. Nathu, AIR 1928 
Lah 317=106 I 0 814. 
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In my opinion AIR 1928 Lah 317^ is 
of no assistanoe to the appellant. In that 
case the learned District Judge bad held 
that the plot in dispute belonged to the 
plaintiffs and had been in their possession 
within the last 12 years. It was con. 
tended on behalf of the defendants that by 
attempting to build a wall in the year 
1909 the defendants had asserted their 
adverse title. It was held that subsequent 
to the attempt made by the defendants to 
build the wall, they had admitted-thejcitle 
of the plaintiffs during the course of a cri¬ 
minal case and therefore the attempt to 
build a wall did not make the possession 
of the defendants adverse from the time 
when that attempt was made. In the 
present case, there is a finding of fact 
given by the learned District Judge that 
the building erected by the defendant on 
the land in dispute was completed by the 
end of 1919. The defendant in the suit 
for pre-emption had given the kbasra 
numbers of the entire land purchased by 
Amar Nath, plaintiff. This consisted of an 
area of 27 kanals 19 marlae. The fact 
that this area included 7 marlas which is 
DOW in dispute, does not show that there 
was any conscious admission by thedefen- 
dant of the title of the plaintiff to the 
7 marlas which form the subject matter of 
the present litigation. It was held in 66 
1 0 941^ that: 

Where a person wrongfully in possession admits 
to the rightful owner that he disclaims all inte* 
rest in the property in bis possession, but does 
not voluntarily abandon or relinquish possession, 
the admission does not aSect the relation between 
them BO as to convert what was previously 
adverse possession into possession of another 
character. 

In the present case it is not necessary 
to affirm in full the proposition enunoiated 
!in 66 I G 941.^ It is sufficient to hold that 
there was no conscious admission of the 
ownership of the plaintiff with respect to 
the site in dispute in the plaint of the pre¬ 
emption suit brought by Ram Rakha with 
respect of 27 kanals 19 marlas of land. It 
was next urged by the learned counsel for 
the appellant that each party was labour, 
ing under a mistake of fact, that at the 
time of the pre-emption suit the plaintiff 
was under the impression that the land 
in dispute belonged to him and the defen¬ 
dant was under the impression that the 
land in dispute was his property. It was 
maintained that in these circumstances 

2. Abdul Basheed v. Jankl Das, AIR 1922 

Oudh 24=66 I C 941. 


1981 

there was no oonsoious adverse posBession* 
by the defendant that the plaintiff’s title- 
to the land remained intact till 9th July 
1920. Reference was made in this con, 
nexion to a Single Bench ruling of the- 
Oudh Court reported as 66 I 0 461 
where it was held that: 

Where the parties hold possession of wrong plots- 

in ignorance of the title of the other party, thea 
both must be held to be labouiiog under a mis* 
take of fact and when restoration of one patty 
takes place to his original position, he cannot 
recover from the other without surrendering the 
benefit which he derived under the mistaken aot» 

This ruling, in my opinion, has no rele¬ 
vancy to the facts of the present case. It 
was laid down by a Division Bench of the 
Punjab Chief Court in 46 I 0 964* that: 

The criterion of adverse possession is whether a 
person possesses land claiming it as his own; if he 
does, be must be held to be in adverse possession. 

By putting up a building on the site in 
dispute the defendant claimed this site as- 
his own. His adverse possession started 
from that date, even though he may have 
been under the impression that the land 
belonged to him. The observations of 
their Lordships of the Privy Council in 61 
Cal 262^ lead to the same conclusion. I 
am therefore of the opinion that in view 
of the findings of fact given by the learned’ 
District Judge, it must be hold that the- 
defendant was in adverse possession of the 
land in dispute from December 1919 till 
8th July 1932. For the reasons given 
above, I affirm the decision of the Court- 
below and dismiss this appeal. In view of 
all the circumstances of the case I leave 
the parties to bear their own costs in this 
Court. 

w.d./a.l. Appeal dismissed. 

3. Maqbul Ahmad v. Farhat All, AIR 1922 
Oudh 162=66 I C 461. 

4. Allah Dad v. Fazal Dad, AIR 1918 Lah S08- 
=461 0 964. 

5. Secretary of State v. Debendra Lai Khan, 
A I R 1934 P C 23=147 I 0 646=611 A 78= 
61 Cal 262 (P 0). 
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Young, C. J. and Monboe, J. 

Mumtaz Bankt Ltd. [in liquidationt hy^ 
Official Liquidator) — Appellant. 

V. 

Sayed Mamd AH Ghishti (Objector) — 
Respondent. 

Letters Patent Appeal No. 3 of 1936» 
Decided on 20th April 1937, from order of 
Jai Lai, J., D/- 19th November 1935. 
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Company—Shares—Transfer and allotment 
^f^-Distinction between — Allotment Is in 
respect of unappropriated shares while trans- 
-fer is of shares already allotted. 

An allotment of shares is an act of the Com¬ 
pany by whioh the applicant for shares becomes 
the holder of unappropriated shares: while shares 
standing in the name of A cannot be allotted to 
B by the Company even with A’s consent, such 
shares may be transferred by A to B, the Com¬ 
pany's powers of interference in respect of such 
transfer being determined by its Articles of Asso¬ 
ciation. [p 813 C 2; P 814 0 1] 

Madangopal — for Appellant. 

I. K, Kaul — for Respondent. 

Young, C. J. These are appeals under 
the Letters Patent from the judgment of a 
Single Judge of this Court, sitting in 
appeal from the District Judge, Lahore. 
The Mumtaz Bank, Ltd. was ordered to 
be wound up by the learned District Judge, 
and the name of Syed Masud Ali Chishti 
was placed on the list of contributories; he 
filed an objection alleging that the one 
hundred shares standing in his name had 
been duly transferred to two persons one 
called Mohammad Abdulla and the other 
Taj Din, 50 each. In his judgment the 
learned District Judge directs attention to 
two important points: (a) No instrument 
of transfer such as is required by the 
Articles of the Company was executed in 
oither case; (b) neither Mohammad Abdul¬ 
lah nor Taj Din made an application to 
the Company to have the shares registered 
in his name. 

What the learned District Judge found 
did happen was this: The objector wanted 
to get rid of his shares and the shares 
were surrendered to the Bank in the 
expectation that they might later be allot¬ 
ted to Mohammad Abdulla and Taj Din; 
the Directors sanctioned an allotment but 
there was no evidence that Mohammad 
Abdulla or Taj Din wanted to have the 
shares allotted to them; there was no 
instrument of transfer, stamped and signed 
by the transferees. The learned Judge 
held that the surrender was illegal and 
that there was certainly no transfer duly 
made as alleged by the objector. The 
learned Appellate Judge distinguished bet- 
ween the two oases. He also discussed 
some facts, which, by reason of the view 
that the learned District Judge took of the 
illegality of the so-called surrender, it was 
unnecessary for the latter to consider. Por 
the purpose of settling a dispute between 
rival factions among the Directors, a meet¬ 
ing of the Board was held on 22nd May 
j 1930 and it was then decided that Masud 


All's shares should be transferred to 
Mohammad Abdulla and another gentle¬ 
man, 50 shares to each, and it was 
recorded that the purchasers (though the 
name of one was not mentioned) had paid 
Rs. 250 each. 

On the same day Masud Ali signed two 
transfer forms—each for 50 shares—the 
shares are not identified by their numbers 
and though the name Mohammad Fazil 
appears in the space desigoei for the 
transferee’s signature, there is written 
over it in red ink, “Transferee’s name 
withheld”, these transfers are not stamped 
(and, we may add, neither are nor ever 
were of any legal significance whatever). 
On 30th May 1930 at a meeting of the 
Board of Directors, the resolution of 22nd 
May 1930 was aflSrmed and the transfer 
of 50 shares in the name of Mohammad 
Abdulla, retired Engineer of Pasrur was 
sanctioned. On 10th October 1930 a 
return of allotment was sent to the Regis, 
trar of Joint Stock Companies in which 
Mohammad Abdulla’s name appeared as 
allottee (not, as stated by the learned 
Appellate Judge, as transferee) of 50 shares. 
The learned Appellate Judge found that it 
did not appear that 50 of Masud All’s 
shares had been allotted by the Bank to 
another person and he held that in respect 
of these shares Masud Ali still remained 
a share.holder. He beU that the remain, 
ing 50 shares had been transferred to 
Mohammad Abdulla and that 

in tho peculiar circumstances of the case he (i. e., 
Masud Ali) ceased to be a share-holder in respect 
of these shares on 30th May 1930, the date on 
which the transfer legally took place. 

Against this order both the OfiScial 
Liquidator and Masud All appealed. In our 
opinion, the learned Appellate Judge was 
correct in holding that in respect of the 
first^-oO shares Masud Ali continued to be 
a member of the Company, and wasincor. 
rect in holding that in respect of the 
remaining 50 a transfer had taken place. 
Misunderstanding seems to have arisen in 
this case by a failure to distinguish bet¬ 
ween a transfer and an allotment. The 
document sent to the Registrar of Joint 
Stock Companies was a return of allot- 
ments, this return was made pursuant to 
S. 104, Companies Act, 1913, and ought to 
have been made in respect of each set of 
shares allotted within one month after 
allotment: an allotment of shares is an 
act of the Company by which the appli. 
cant for shares becomes the holder of 
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jUnappropriated shares: shares standing in 
!the name of A cannot be allotted to B by 
jthe Company even with ^’5 consent, such 
jshares may be transferred by A to B, the 
Company’s powers of interference in res- 
'pect of such transfer being determined by 
jits Articles of Association. What the 
objector has relied on in the present case 
is a transfer by him to Mohammad 
Abdulla, and in our view the sole question 
is whether there was a transfer to him. 
Article 30 of the Articles of Association 
provides that: "The instrument of trans¬ 
fer of any share shall be executed by both 
the transferor and the transferee'*, etc. 

It is therefore essential that there 
should be an instrument of transfer, i. e., a 
written instrument purporting to transfer 
shares from one pei son to another. The 
only document produced as an instrument 
of transfer of Masud Ali’s shares is the 
transfer form which has already been 
mentioned. It is clear therefore that these 
shares have not been transferred to 
Mohammad Abdulla. This finding is suf- 

Gectifioation Date of Name of 

No. transfer transferee 

186 23-3-1931 B. Mohd. Fazil Naik. 
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fioient to dispose of the case. But it 
appears also from the evidence that the 
case put forward by the objector is false. 
His own witness Dr. Saltan Muhammad 
Secretary of the Company, swore that the 
shares were not, as alleged by the objector 
and recorded in the minutes of 22nd May 
1930, sold to Mohammad Abdulla and Taj 
Din, that though the shares were allotted 
to them, they did not pay anything for 
them and that attempts to get money 
from them made by the Bank failed. Taj 
Din was already a share, holder, bub there 
is nothing to show that Mohammad 
Abdulla is a real person. 

There is a farther point which throws 
doubt on this whole transaction. The 
name of the transferee which has been 
struck out in the transfer form is Muham. 
mad Fazil Naik. The share certiboate of 
Masud Ali is an exhibit, on the back of it, 
there is a space for noting any transfer: 
there are two entries, the first struck out 
with the words "withheld 27th March 


1931” overwritten: 


Distinctive 

numbers 

Date of 
meetings 

Passed by 

934-1033 

23'8-1931 

Board of Directors. 


186 8-6-1931 Khan Niamat Ullah 934-1033 8-6'1931 Do. 

Khan. 


The application for the winding up of 
the Company was made on 25th May 
1931. No explanation of these entries 
has been given; they are inconsistent with 
the alleged transfer to Mohammad A'Ddulla 
and Taj Din; and there csn be no doubt 
that the forma of transfer which have 
been produced relate not to transfers to 
Mohammad Abdulla and Taj Din, bub tu 
an int6x.aed transfer to Mohammad Fazil 
Naik which was never carried out. The 
most favourable view towards the objector 
that receives support from the record is 
that it was represented to him that 
Mohammad Abdulla and Taj Din would 
take over his shares and had paid for 
them. If the objector did receive Es. 500 
as consideration for a transfer, the money 
did nob come from Mohammad Abdulla 
and Taj Din; it was Malik Lai Khan, who 
paid, if the objector's evidence is believed, 
and Malik Lai Khan has not been called 
as a witness. 

We allow the appeal of the Official 
Liquidator, dismiss the appeal of Masud 
Ali, the objector, and restore the judgment 


of the learned District Judge. Masud Ali 
will pay the costs of the Official Liqui¬ 
dator of the appeal to the learned Single 
Judge and of both appeals uuder the Let¬ 
ters Patent. 

k.b./a.l. Appeal allowed.* 
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Coldstream and Din Mohammad, JJ. 

Dittu Ro % Tian — Assessee — 

Petitioner. 

V. 

Commissioner of Income-tax^ Lahore — 

Opposite Party 

Civil Ruf. No. 12 of 1937, Decided on 
28th April 1937, made by Commissioner 
of Income-tax, Punjab, North West Fron¬ 
tier and Delhi Provinces, Lahore, D/- lUh 
February 1937. 

$ (a) Income-tax Act (1922), S. 66 (3)— 
Aiiessee when tubmitling re^Mra under S. 22 
claiming certain deductions on ground that 
deductions represented irrecoverable loans'— 
Claim disallowed—Reference under S. 66 (3) 
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Form in which question of law arising in 
such case should be put stated. 

Where an aeseseee when submitting a return 
under 8. 22, Income-tax Act, claims certain 
deductions from the prohts shown in his accounts 
on the ground that those deductions represented 
irrecoverable loans, and after the claim is dis¬ 
allowed by the Income-tax Officer the’, case is 
referred under S 66 (3) to the High Court, the 
proper form in which a question of law arising out 
of such case should be put is as follows : “ Whe¬ 
ther the Income-tax Commissioner was upon the 
evidence obliged in law to allow the deduction 
and if not whether he has in arriving at his deci* 
sion departed from or misapplied the principles 
which in law govern the matter” \ AI E 1931 
Cal 683 [S B}, Foil. [p 816 0 2] 

ih) Income-tax—Determination as to when 
debt became bad. 

The Income-tax Officer is the sola arbiter to 
determine when a debt became bad ‘.AIR 1932 
P C 1?8, Rel. on. [p 816 0 1] 

(c) Income-tax—Assessee claiming deduc¬ 
tion for irrecoverability of certain loan — 
Onus. 


In a similar case reported in 5 I T C 
303,* Sir Gttorge Rankin, 0. J., in concur¬ 
rence with his two colleagues, altered the 
form of the question in the following 
manner: 

Whether the Income-tax Commissioner was 
upon tho evidence obliged in law to allow the 
deduction and if rot whether he has in arriving 
at his decision departed from or misapplied tbej 
principles which in law govern the matter. 

We consider that the form proposed by, 
Sir George Rankin is the only proper form^ 
in which a question of law arising out ofi 
such oases can be put and as it is open to 
this Court to decide the questions of law 
arising out of the case submitted by the 
Commissioner and as in our view this is 
the only proper question which arises out 
of it, we propose to decide the question of 
law in the form in which the question had 
been formulated by Sir George Rankin in 

5 I T 0 303.* 


Where an assessee claims a deduction on 
account of the irrecoverability of a certain loan, 
the onus lies upon him to prove that the loan had* 
become bad in the year of account : -4 7 R 1931 
Cal 683 (S B)a.nd 2 I T C 236, Foil. [P 816 C 2] 

D. N, Aggarwal — for Petitioner. 

S. M, Sikri for J. N, Aggarwal — 

for Opposite Party. 

Din Mohammad. J.— This is a reference 
under sub-s. (3) of S. 66, Income-tax Act. 
The facts bearing upon the question of law 
involved in this case are very simple. The 
firm Dittu Ram Idan submitted a return 
under S. 22, Income-tax Act, and claimed 
certain deductions from the profits shown 
in their accounts, on the ground that those 
deductions represented irrecoverable loans. 
The Income-tax Officer, however, dis¬ 
allowed tbeir claim and the Assistant Com- 
missioner on appeal agreed with him. The 
Commissioner refused to refer the case 
under sub-s. (2) of 8. 66 on which a manda. 
ECUS was issued by this Court requiring the 
Commissioner to state the case on the 
question which was formulated in the fol- 
lowing terms: 

Whether there was any material for the finding 

as regards items (e), (i) and (m) as set out in the 
appellate order# 

In the statement of the case submitted 

by the Commissioner, he has suggested 

that the question should be amended as 
follows: 

VT ^J®^her the above three claims were esta¬ 
blished by evidence so cogent that as a matter of 
law It was impossible for the Assistant Commia- 
Bioner not to hold them proved.” 


Item (e) involves a sum of Rs, 2,232 
said to have been due from one Nizam-ud- 
Din. This item was rejected by the 
Income-tax Officer on the ground that the 
item did not represent an irrecoverable 
loan but represented a voluntary remis¬ 
sion, The Assistant Commissioner agreed 
with this decision. The Commissioner, 
however, in disagreement with the opinion 
expressed by both these officers, has 
expressed his willingness to make further 
enquiries in the matter holding that the 
balance due was not a friendly gift but an 
irrecoverable loan. He has also indicated 
certain points which he desires the Assis¬ 
tant Commissioner to determine in con¬ 
nection with this matter. The assessee 
does not seriously object to this course 
being adopted. We accordingly hold that 
so far as item (e) was concerned, the 
Income-tax Officer was obliged in law to 
allow the deduction, and had in arriving 
at his decision misapplied the principles 
which in law govern the matter. This, 
however, does not preclude the Commis¬ 
sioner from making further enquiry into 
the matter on the lines indicated by him 


item u; represents a debt of Rs 9,260 
which was due to the assessee from Dawau 
Chand-Maya Ram of Kasur. The debtor 
was adjudicated an insolvent on 13th 
December 1930, and was ordered to obtain 
hiB discharge within two years. In fact 

'■ SI- A'SW”s-;- S' '."SI 
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he obtained a conditional discharge on 26th 
April 1933. Unfortunately neither the 
assessee made a correct statement before 
the Income-tax authorities nor did the 
Assistant Commissioner properly appre¬ 
ciate the distinction between ‘ adjudication' 
and ‘ dischargeThe Income-tax Officer 
had in the assessment year remarked that 
the debtor had been adjudged insolvent on 
13th December 1930, and was discharged 
“after a year or so”. He consequently 
came to the conclusion that the assessee 
could have written off this item then and 
as he did not do so he was not entitled to 
claim this deduction in the accounting 
year. Referring to this part of the Income- 
tax Officer 8 order, the Assistant Commis- 
sioner observed as follows: 

Tbo facts, as stated in the assessment order, are 
not in dispute. . . . This oertificate clearly shows 
that the debtor Dewan Chand was diaoharged on 
13th December 1930. The asseasee attaches undue 
importance to the fact that Dewan Chand had 
been called upon to render acoounta of his income 
quarterly. This does not, however, change the 
fact that the diacbarge was granted to him in 
December 1930 and that the amount became bad 
at that time. It should have been claimed as a 
bad debt in that year. 

Ifc would be obvious that this proceeds 
on entire misconception of facts. If the 
facts as stated in the assessment order 
were not disputed before the Assistant 
Commissioner, they nowhere stated that 
the debtor had been discharged on 13th 
December 1930, as misread by the Assist¬ 
ant Commissioner. Further, the condition 
referred to in the Assistant Commissioner’s 
order was imposed upon the debtor at the 
time when he was granted a conditional 
discharge, i. e. on 26th April 1933, and 
this being so, this condition could not have 
been in existence on 13th December 1930, 
as wrongly assumed by the Assistant Com¬ 
missioner. Both the Income-tax Officer 
and the Assistant Commissioner have 
stressed the point that the assessee could 
claim this deduction long before the 
accounting year, but both have adduced 
reasons which are undoubtedly wrong. In 
these circumstances, their finding of fact 
is vitiated and cannot therefore be main¬ 
tained. But, as under the Privy Council 
judgment reported in 6 I T C 453,^ the 
Income-tax Officer is the sole arbiter to 
determine when a debt became bad, we 
are not in a position to give our own find. 

2. Commr. of Income-tax 0. P. & Berar v. S. M. 
Chitnavis, A I R 1932 P 0 178=137 I 0 772 
=69 I A 290=28 N L R 205=6 I T 0 453 
(P 0. 


ing in this matter. We accordingly remit 
this portion of the case back to the Com¬ 
missioner with direction that fresh finding 
on the issue may be arrived at on correct 
materials. In this view of the case it will 
not be necessary to answer the question 
relating to this item. 

Item (m) relates to a sum of Rupees 
7,161.1-3 being a bad debt in the account 
of Dhanna Ram.Machhi Ram. Here, too, 
the debtor was adjudicated an insolvent 
and trustees were appointed to administer 
his estate in the interest of his creditors. 
On 16th December 1931, they issued a 
final distribution list on the basis of which 
the assessee is alleged to have received a 
sum of Rs. 329-9.0 on 30th July 1932, 
i. e., during the accounting year. He was, 
however, called upon by the Income-tax 
Officer to explain why payment had been 
delayed in his case and he failed to produce 
either the trustees or any other reliable 
evidence which could throw light on this 
matter. As laid down in 5 I T 0 303^ and 
2 I T C 236,^ where an assessee claims a 
deduction on account of the irreoover. 
ability of a certain loan, the onus lies upon 
him to prove that the loan had become 
bad in the year of account. As stated 
above, there is not a shred of evidence on 
the record in this respect and the Income- 
tax Officer was accordingly justified in 
holding that the assessed had failed to 
prove that he was entitled to claim this 
deduction in the accounting year. We , 
accordingly answer the question relating 
to this item against the assessee, in other 
words, our answer would be that the 
Income-tax Officer was justified in dis¬ 
allowing the deduction and that he did not 
depart from or misapplied the principles 
which govern the matter. There will be 
no order as to costs. 

D.S./r.K. Case remitted, 

8. Lala Purau Mai v. Oommr. of Inoome-tax, 
PuDjab, (I924) 2 IT0 236. 
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Sohan Lai Anand and others — 

Defendants — Respondents. 

Second Appeal No. 1124 of 1936, Decided 
on 6th April 1937, from decree of Addl. 
Diet. Judge, Lahore, D/. 20bh August 1936. 
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(a) Negotiable Instruments Act (1881), 
20 Applicability's. 20 does not apply to 

cheque as it does not require stamp — Blank 
cheque drawn dishonoured by Bank — 
Holder in due course*' of such cheque can* 
not hold drawer liable for amount of cheque 
«n dishonour. 

Section 20, Negotiable Instrumenta Act, does 
not apply to cheques as a cheque does not require 
any etamp. [p qiq q 1] 

Where therefore a blank cheque drawn by a 
person is dishonoured by the Bank, the “holder 
in due course” of such cheque cannot hold the 
drawer thereof liable for the amount stated 
therein on the dishonour of such cheque, in* 
asmuch as the cheque is not an inchoate 
stamped instrument. [P 818 0 1] 

(b) Contract— Novation — Breach — On 
accounts Rs. 2,974 found due on pronote on 
certain date—Promisee thereon agreeing to 
■accept Rs. 2,500 in full satisfaction if paid 
forthwith—Promisor paying Rs 2,000 imme* 
diately and handing over cheque for Rs 500 
drawn by third person — On dishonour of 
cheque by Bank, suit by promisee to recover 
whole amount in balance due on pronote *— 
Promisee held was entitled to it. 

On a certain date on taking accounts on a 
pronote, Rs. 2,974 were found due from the pro* 
-misor. On that date the parties arrived at a 
settlemeot whereby the promisee agreed to accept 
Rs. 2,600 in full satisfaction if the amount was 
,paid forthwith. The promisor paid Rs. 2.000 
immediately and for remaining amount of Rs. 500 
the promisor delivered to the promisee a blank 
•cheque drawn by a third person for the said 
amount. The cheque was dishonoured by the 
Bank and on such dishonour the promisee sued 
the promisor for the whol-e of the amount in 
balance due from the promisor on the date of the 
settlement: 


been served bufc are nofe present!. The 
appeal is opposed by Kidar Nath. 

The facts found are that Sohan Lai 
had borrowed from the plaintiff Es. 2,000 
on a promissory note dated 9th October 
1931, and subsequently he raised a further 
loan of Es. 685 orally from him. These 
loans carried interest at 10 per cent, per 
annum. On 3rd March 1933 the sum of 
Es. 2,974 was due on these transactions 
by Sohan Lai to the plaintiff when a 
settlement was arrived at between them, 
whereby it was agreed that if the sum of 
Es. 2,500 was paid to the plaintiff forth, 
with, he would forgo the balance. Sohan 
Lai had Es. 2,000 only with him at the 
time. He had, however, in the meantime 
approached Kidar Nath for accommoda¬ 
tion, and the latter had given him a blank 
cheque, duly signed by him, authorizing 
him to fill in the amount and the name of 
the payee. Accordingly at the time of the 
settlement, Sohan Lai handed over the 
cheque to the plaintiff and asked him to 
fill the blanks in the cheque making i(j 
payable to himself in the sum of Es. 500. 
In due course, the cheque was presented 
by the plaintiff to the Bank but was dis¬ 
honoured. Accordingly on Slst January 
1934 the plaintiff brought a suit for 
recovery of Es. 1,248-2-0 being the amount 
of the balance due on the original account, 
together with interest thereon upbo the 
date of the suit. 


Held : that inasmuch as the whole of the 
amount agreed upon in the settlement was not 
paid forthwith, the consideration for the settle* 
■ment bad failed and the promisee was entitled to 
recover the whole amount due on the original 
.pronote as the original loan remained intaot. 

[P 818 0 2] 

Indar Dev for Achkru Ram and Mano. 
liar Lai Sachdeva — for Appellant. 

Din Dayal Kapur — for Eespondenfc 
(Kidarnath).' 

Jadgment. This second appeal arises 
^ut of a suit for recovery of Es. 1,248.2.0 
instituted by A. E. Dawar against Sohan Lai 
Anand, Kidar Nath and Pyare Lai Anand, 
defendants 1 to 3. The trial Judge passed 
a decree^ for Es. 500 with proportionate 
costs against Sohan Lai and Kidar Nath, 
but dismissed the suit against Pyare Lai 
Anand. Kidar Nath alone appealed to the 
Additional District Judge, who accepted 
his appeal and dismissed the suit against 
him. The plaintiff has come in second 
appeal. Sohan Lai and Pyare Lai have 
1937 L/103 & 104 


The trial Judge found that Pyare Lai 
was not a party to this transaction at all, 
and be discharged him from all liability. 
In this appeal, Pyare Lai has been im¬ 
pleaded as a respondent, but no arguments 
were addressed to me by the appellant's 
counsel asking any relief against him. As 
regards the other two defendants, the 
learned trial Judge was of opinion that 
in view of the settlement above referred 
to, their liability was limited to Es. 500. 
Sohan Lai was held liable as the principal, 
and as against Kidar Nath it was found 
that the plaintiff, being the "holder in 
due course” of the cheque, was entitled to 
claim the amount thereof under the provi¬ 
sions of S. 20, Negotiable Instruments Act. 
On appeal, the learned Additional District 
Judge has held that Kidar Nath was not 
liable, firstly because in the plaint no 
claim had been made against him on the 
ground that the plaintiff being the "holder 
in due course of a negotiable instrument, 
was entitled to recover the amount of the 
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ohequ 0 from the maker under S. 20, and 
secondly because S. 20 was not appli¬ 
cable as it related to documents "stamped 
in accordance with law". The document 
in dispute in this case was a cheque, 
^hich under the law did not require any 
jtamp and was not stamped. For these 
reasons it was held that S. 20 did not 
apply and accordingly Kidar Nath was 
exonerated from all liability. Before me, 
no serious attempt has been made by the 
learned counsel for the appellant to argue 
that S. 20 covered a case of this kind. 
That section lays down that: 

Where one person signs and delivers to another 
a paper stamped in accordance with the law 
relating to negotiable instruments then in force in 
British India, and either wholly blank or having 
written thereon an incomplete negotiable instru¬ 
ment, he thereby gives prima facie authority to 
the holder thereof to make or complete, as the 
case may be, upon it a negotiable instrument, for 
any amount specified therein and not exceeding 
the amount covered by the stamp. The person 
so signing shall be liable upon such instrument to 
any holder in due course for suoh amount. .. 

Admittedly, in the present case the 
cheque was not an inchoate stamped 
|in8trumenfc and therefore S. 20 is obvi- 
/ously inapplicable. The learned counsel, 
however, argued that Kidar Nath is liable 
upon the "general principles of the law of 
estoppel", ho having drawn a blank cheque 
and delivered it to Sohan Lal authorizing 
him to fill in the blanks and the latter 
having asked the plaintiff to fill in the 
blanks by entering his own name as the 
payee and the sum of Bs. 500 as the 
amount payable, Kidar Nath was estopped 
from denying his liability, as it was on 
the representation contained in the blank 
cheque drawn by Kidar Nath that the 
plaintiff had entered into the settlement 
with Sohan Lal agreeing to receive Rs. 2,500 
only instead of Es. 2,974 which was the 
amount due on that date. This aspect 
of the case does not appear to have been 
put before the Courts below. Mr. Indar 
Deo has drawn my attention to the last 
two lines of para. 9 of the plaint where it 
was stated that defendant 2 (Kidar Nath) 
is in particular liable to the extent of 
Bs. 500 being the amount of his dis¬ 
honoured cheque. In my opinion, this 
statement in the plaint does not cover the 
case as now put by the learned counsel 
before me. I therefore decline to adjudi. 
cate upon it. On these findings, the deci¬ 
sion of the lower Appellate Court dismissing 
the suit against Kidar Nath must be 
upheld. 


im 

At the same time, I do not see why a 
decree for the full amount due on the 
original transaction should not have been 
passed against Sohan Lal, It was not 
denied by Sohan Lal that the sum of 
Es. 2,974 was due by him to the plaintiff 
on 3rd March 1933 when the settlement 
above-mentioned was arrived. The plain¬ 
tiff agreed to receive Rs. 2,500 incase this 
sum was paid to him forthwith. Sohan 
Lal paid him Rs. 2,000 only, and for the 
balance he handed over a cheque for 
Rs. 500 drawn by Kidar Nath. This 
cheque was dishonoured and Rs. 2,500 was 
not paid in full. The consideration for 
the settlement thus failed and therefore 
Sohan Lai’s liability to pay the full 
amount due upon the original promissory 
note and the loan orally taken remained 
intact. In these circumstances, a decree 
for Rs. 1,248-2.0 should have been passed 
against Sohan Lal. It is no doubt true 
that the plaintiff did not file an appeal to 
the District Court, asking for a decree for 
the additional amount against Sohan Lal,. 
nor did he file any cross-objections asking 
for this relief; but at that time he was 
obviously satisfied with the decree of the 
trial Judge making Kidar Nath liable for 
Rs. 500 in accordance with the terms of 
the settlement. There is, however, no 
bar to my passing a decree for this amount 
under 0. 41, R. 33, Civil P. 0. Bohan Lal 
is a party to this appeal; he was served 
with the notice of this appeal, but has 
not chosen to appear. 

I accept this appeal to this extent that 
in lieu of the decree passed by the lower 
Courts. I grant the plaintiff a decree- 
against Sohan Lal for Rs. 1,248.2-0. with 
future interest at six per cent, per annum 
on this amount from the date of the suit 
till realization with proportionate costs in 
all Courts. The decree of the lower 
Appellate Court dismissing the suit against 
Kidar Nath and Pyare Lal is maintained. 
These respondents will bear their own 
costs in all Courts. Before executing 
the decree against Sohan Lal, the appel¬ 
lant shall pay additional court-fee on 
the difference between the sum decreed 
(Rs. 1,248-2.0) and Rs. 500 on which he- 
has already paid court-fee. 

k.b./a.l. Appeal accepted. 
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Dalip Singh and Skemp, JJ. 


Mt, Kanwal Shri 


Defendanfc — 

Appellant. 


V. 


Bahu Lal, Plaintiff and another, 

Defendant—Respondents. 
First Appeal No. 325 of 1936, Decided 
on 15th June 1937, from decree of Senior 
Sub.Judge, Delhi, D/. 11th April 1935. 

(®) Appeal Application to appeal in forma 
pauperis dismissed as time-barred on 30th 
April 1936'--Application on same day for 

extending time for paying court-fee on 

l* 7^'*°* appeal—Application granted 

on 12th June 1936, and time to pay court-fee 

extended up to 29th June 1936 — Court-fee 
p^aid—-Preliminary objection that appeal was 
time-barred, as at date of order extending 
tim^e there was no appeal before High Court 
-Order of 12th June 1936 extending time 
held had impliedly found that there was 
appeal—This order was binding on parties. 

A preliminary mortgage decree was passed in 
favour of the mortgagee. The judgment-debtor 
appealed in forma pauperis to High Court. On 
30th April 1936 his application to appeal in 
mrma pauperis was dismissed as barred by time. 
On the same day he applied under 8.161 O 7* 
R. 11 and 8. 107, Civil P. 0., for extending time 
for paying court-fee on the memorandum of 
appeal filed along with the application to appeal in 
forma pauperis. On 12th June 1936, a Division 
Bench of the High Court permitted him to pav 
oourt-fee and printing fee by 29th June 1936 
otherwise the appeal would stand dismissed. The 
court-fee was duly paid. A preliminary objection 
was taken that in the circumstances the appeal 
was barred by time, because at the date of the 
wder extending time there was no appeal before 
High Court at all but only an unstamped piece of 
paper, the memorandum of appeal ; therefore, no 

time could be extended and that anyhow the 

appeal remained barred by time even if the Court 
passed an order extending time : 

'^iyision Bench of 

12th June 1936 impliedly held that there was an 

appeal and that time should be extended up to 
therefore was binding on the parties. [P 819 C 2; 

in - Can be cr^lij 

An equitable mortgage can be created in the 
Province of Delhi i A I R 1930 Lah 920, FolU 

f \ 'T t [P 820 0 *1] 

(c) Transfer of Properly Act ( 1882 ), S. 53 

\nJebted to B and other creditors 
making gift of property to third person- 
Subsequent to gift, person treating property as 
his own and few months after, mortgagee 

fn.? d d . d r fictitious o? 

intended to defeat or delay creditors. 

A person who was indebted to B and several 
other creditors made a gift of his property to a 
third person. Thereafter he dealt with the pro 
perty as if it were his own and a few monthfi 
after the gift mortgaged the property to B : 
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Held : that in these circumstances the only 
inference was that either the gift was wholly 
fictitious or that it was intended to defeat or delay 
creditors and in particular to defraud B, the 
mortgagee. [p 820 C 1, 2] 

Dev Raj Saiuhney, E. L. Anand I and 
Mohammad Alam —for Appellant, 

Shamair Ghand and Parkash Chand — 
for Respondents. 

Dalip Singh, J.—The plaintiff in this 
case brought a suit on the basis of an 
equitable mortgage by deposit of title 
deeds on 24th November 1922. A short 
pedigree.table 

Jamna Das = Mt. Gaindo 
Rajindar Kumar=Kauwal Shri 

will show the relationship between the 
defendants One Jamna Das, who was 
the owner of this property, married Mt. 
Oaindo. He adopted a son Rajindar 
Kumar who died during the pendency of 
the suit and^ who was married to one 
Kanwal Shri. Various defences were 
taken, but the trial Court held that there 
had been an equitable mortgage as alleged 
by the plaintiff in his favour by Jamna 
Das and that the amount claimed by the 
plaintiff was due under the said equitable 
mortgage and therefore it passed a pre¬ 
liminary mortgage decree in favour of the 
plaintiff. Kanwal Shri appealed in forma 
pauperis to this Court. On 30th April 
1936 her application to appeal in forma 
pauperis was dismissed as barred by time. 
On the same day, she applied under S. 151 
0. 7, R. 11 and S, 107, Civil P. C., for 
extending time for paying court-fee on 
the memorandum of appeal filed along 
with the application to appeal in forma 
p^auperis. On 12th June 1936, a Division 
Ranch of this Court permitted her to pay 

printing fee by 29fch June 
lyjb, otherwise the appeal would stand 
dismissed. The oourt-fee was duly paid. 

A preliminary objection has been taken 
that, in the circumstances, the appeal is 
barred by time, because at the date of the 

order extending time there was no appeal 

before this Court at all but only an 
unstamped piece of paper, the memoran¬ 
dum of appeal; therefore, no time could 
be extended and that anyhow the appeal 
remained barred by time even if the Court 
passed an order extending time. This pre¬ 
liminary objection was over.ruled on the 
short ground that the order of the Divi 

1936 impliedly 
held that there was an appeal and that 
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time should be extended up to 29th June 
1936. This order was not ex parte and 
therefore binds the parties. 

Turning now to the merits, the first 
point argued before us by the learned 
counsel for the appellant was that there 
was no sufficient proof of an equitable 
mortgage at all. I have no hesitation in 
holding in agreement with the trial Court 
that the evidence of P. W. 2, the plaintiff 
himself, together with P. W. 3, the plain¬ 
tiff's munim, corroborated by the evidence 
of P. W. 1 and P. W. 4, who appear to be 
disinterested and by the production of the 
title-deeds by the plaintiff and further 
corroborated by the fact that Jamna Das 
was indebted to the plaintiff at the time, 
sufficiently proves the factum of the depo. 
sit of title-deeds by way of equitable 
mortgage. 

It was next contended that even if the 
factum was proved, there could be no 
equitable mortgage in the Province of 
Delhi. On this point there is a Division 
Bench ruling reported as 11 Lah 564.^ 
I have again no hesitation in agreeing 
with all respect with that ruling and 
holding that there is no force in the con¬ 
tention of the learned counsel. 

The third point contended was that 
there was a gift on 18th Juno 1922 by 
Jamna Das in favour of his adopted son 
Eajindar Kumar and therefore on 24th 
November 1922, Jamna Das had no title 
to convey to the present plaintiff and 
hence the mortgage was bad. As regards 
this point, the plaintiff pleaded that the 
gift in favour of Eajindar Kumar was a 
sham transaction and in any case was 
fraudulent, intended to defeat and delay 
oreditors and in particular to defraud the 
present transferee. Here again I have no 
hesitation in holding in agreement with 
the trial Court that this transaction was 
either a wholly fictitious transaction or 
that it was intended to defeat and delay 
creditors in general and to defraud the 
present transferee in particular. It is 
proved that Jamna Das was indebted to 
the plaintiff and to other persons at the 
time of the alleged gift to Eajindar Kumar. 
It is further proved that thereafter he 
dealt with the property as if it were his 
own. It is also proved that in November, 
that is, within five months of the gift, 

1. Ball! Brothers v. Punjab National Bank Ltd., 

AIR 1930 Lah 920=129 I 0 21=11 Lah 664 

=31 P L R 934. 
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he deposited the title deeds of the pro, 
perty with the present plaintiff. In these 
circumstances, it seems to me that the 
only inference to be drawn is that, as held 
by the trial Court, either this transaction 
was wholly fictitious or that it was intend, 
ed to defeat and delay creditors and in 
particular to defraud the present alienee. 
Hence the transaction is liable to be set 
aside or considered void at the instance of 
the present alienee. 

The last point urged by the learned 
counsel was that there was no proof that 
a certain sum owed by Jamna Das to 
the plaintiff, for which interest was being 
charged at ten annas per cent, per men. 
sem, was transferred to another account 
on which interest was charged at one 
rupee per mensem with the authority of 
Jamna Das. There is the sworn evidence 
of the plaintiff that this was done at the 
instance of Jamna Das. There is nothing 
improbable in that evidence and as 
remarked by the trial Court the question 
of the amount due was not seriously dis. 
puted before it. I would, therefore, agree 
with the trial Court in holding that the 
amount due on the mortgage is also suffi¬ 
ciently proved. I would therefore dis¬ 
miss the appeal with costs. 

Skemp, J. —I agree, 

D.S./r.K. Appeal dismissed. 
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Dalip Singh and Skemp. JJ, 

Lai Gkand — Defendant — Appellant. 

V. 

Baman Shah — Plaintiff—Respondent. 

First Appeal No. 358 of 1936, Decided 
on 14th.April 1937, from decree of Senior 
Sub-Judge, Jhelum, D/- 9th June 1936. 

Limitation Act (1908), S. 20 — Mere pay¬ 
ment of amount towards debt, without speci¬ 
fying whether by way of interest or part 
payment of principal, does not sere limita¬ 
tion—Creditor can however appropriate such 
payment towards principal or interest, but 
such appropriation must be before limita¬ 
tion. 

The mere fact of payment of an amount 
towards a debt whioh is not speoified to be either 
by way of interest or by way of part payment of 
principal does not save limitation. Snob a pay¬ 
ment is merely a general payment unspeoified on 
aooonnt and does not oomply with the require¬ 
ments of the statute. The creditor oan appro¬ 
priate snob payment either towards interest or 
part payment of principal and the faot of appro¬ 
priation would make it equivalent to payment 
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Lal Chand V. Eaman 

towards interest or part payment of principal. 
But in order to save limitation the appropriation 
by the creditor must be made within the period 
of limitation: AIR 1935 All 9i6 (F B), Foil. 

[P 822 G 1;P 823 0 1] 

M. Ct Mahaian and Achhru Bam — 

for Appellant. 

J . N. Aggarwal and Shamair Chand — 

for Respondent. 

Dalip Sin^h, J. —The plaintiff in this 
case brought a suit for recovery of money 
on the basis of a pro-note dated 4th 
February 1930. In the plaint he specified 
certain earlier pro.notes and certain later 
pro-notes as well as two items of daati 
account, all of these being mentioned in 
detail at page 17 of the paper book, the 
beginning of the judgment of the learned 
trial Court. The plaintiff specified that 
the two pro.notes subsequent to 4th 
February 1930 were not matters in suit 
and would be sued on later. The pro- 
notes earlier than the pro-note of 4th 
February 1930 had, according to him, 
been discharged by certain payments. The 
plaintiff also specified certain payments 
made by the defendant. Inter alia he 
specified the payment of Rs, 100 on 24th 
January 1933. This payment was en¬ 
dorsed on the back of the pro.note and 
according to the pleadings in para. 7 of 
the plaint, saved limitation. There were 
two items amounting together to Rupees 
6,834.6.0 paid on 7th October 1933 and 
an item of Rs. 1,505.5.9 paid, according 
to the plaint, on 22nd January 1936. 
This payment had, according to the plaint, 
been utilized partially for discharge of 
the dasti items of Rs. 200 and 500, dated 
28th May 1931 and 24th August 1931. 
The rest had been given credit for and a 
suit was brought for a sum of Rupees 
11,463.8.0. The prayer was for a decree 
for this amount, consisting of principal 
and interest, with costs and for interest 
from date of suit to date of realization. 

The defendant took various pleas. The 
chief plea however was that the suit was 
barred by limitation and the payment of 
Rs. 100 was never as a matter of fact 
made at all though the endorsement on 
the^ back of the pro-note was admitted to 
be in the defendant’s hand-writing. As 
regards the sum of Rs. 6,834-6-0, the 
defendant pleaded that the sum of Rs. 7,463 
had really been paid on this account and 
therefore he should have got credit for 
that amount and not for Rs. 6,834.6.0. As 
regards the dasti items of Rs. 200 and 
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500, he pleaded that the plaintiff could not 
have discharged them by appropriation 
from the item of Rs. 1,505-5 9 as that 
item had been specifically appropriated 
by the debtor for discharge of the pro- 
note and that, in any event, the sum of 
Rs. 1,505-5.9 bad been paid not on 22nd 
January 1936 but on 19th October 1935. 

Other issues do not now concern us and 
need not be referred to. The trial Court 
held that the plaintiff's suit was not 
barred by limitation holding that Rs. 100 
had been paid as part payment of princi¬ 
pal but not as payment of interest as 
such. He held that Rs. 500 and Rs. 200 
had been correctly appropriated by the 
plaintiff, that Rs. 7,463 had not been 
proved by the defendant, that the plain¬ 
tiff’s kachi rokar was badly kept and had 
blank spaces in it, and therefore decreed 
the plaintiff's suit with half costs against 
the defendant with future interest at 
6 per cent, per annum till date of realiza¬ 
tion. The defendant has come in appeal 
and the main point contended before us 
has been, as before, that the suit is barred 
by limitation. 

The learned counsel for the appellant 
has contended, firstly, that the fact of the 
payment of Rs. 100, which admittedly is 
the only item that saves limitation, is not 
proved. Upon this point, we have the 
statement of the plaintiff that the sum 
was duly paid as entered in the endorse¬ 
ment on the back of the pro-note and the 
statement of the defendant and his munim 
who appeared as P. W. 2 that the item of 
Rs. 100 was not paid. The defendant in 
this case is a business man and a trader 
and I do not think that the mere state¬ 
ment by himself and his munim rebuts 
the presumption raised against him by the 
fact of the endorsement of his own hand¬ 
writing on the back of the pro-notes. The 
learned counsel for the defendant suggested 
that the entry was made merely in order 
to save limitation but that no cash passed. 

I am quite unable to see why the plaintiff, 
who undoubtedly stood to lose at least 
Rs. 100 by this procedure, should have 
agreed to any such procedure being 
adopted, more especially when the defen¬ 
dant was obviously in a position without 
any inconvenience to pay Rs.lOO. I, there¬ 
fore, would hold that the factum of the 
payment of Rs. 100 is duly proved. It has 
not been disputed before us that the 
endorsement is in the hand-writing of the 
defendant. 
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The next question that arises is whether, 
under S. 20, Limitation Aot, this endorse¬ 
ment saves limitation. Upon this point 
the oontention of the learned counsel for 
the appellant is as follows : He contends 
that it has been held by the trial Court 
that this sum of Rs. 100 was not paid by 
way of interest as such. He contends also 
that it was not paid by way of part pay¬ 
ment of principal. His contention on this 
point is, following the view of the majority 
in the Allahabad ruling reported in 58 All 
261, that the mere fact of payment of an 
amount which is not specified to be either 
by way of interest or by way of part pay¬ 
ment of principal does not save limitation. 
Such a payment is merely a general pay¬ 
ment unspecified on account and does not 
comply with the requirements of the 
statute. He concedes, following again the 
view of the majority in the Allahabad 
case, that if the creditor appropriates such 
a payment towards principal, then in the 
case of a payment on account of this kind 
the fact of appropriation would make it 
equivalent to a part payment of the prin- 
loipal, but he strongly contends that in this 
case the creditor had made no such appro¬ 
priation at any time until 18th December 
1935 at the earliest, or, as he contends, 
really not earlier than the plaint which 
was dated 24th January 1936. He con. 
tends that there is no pleading to the effect 
that this was a part payment of principal, 
that there is no oral evidence that at any 
time before the plaint it was appropriated 
by the creditor as such part payment, that 
there is no documentary evidence that the 
creditor at any time treated it as such, and 
that therefore any appropriation which 
was made, having been made beyond 
limitation, the limitation on the original 
debt was not saved. 

In reply, the learned counsel for the 
respondent was unable to show us that 
there was any specific pleading on the 
subject at all. In para. 7 of the plaint it 
is merely generally stated that the endorse, 
ment saved limitation without specifying 
that the payment was by way of interest 
as such or was by way of part payment of 
principal. So far as the oral evidence is 
concerned, there is not one word on the 
subject at all to which the learned counsel 
could draw our attention. So far as the 
documentary evidence is concerned, the 
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learned counsel relied on Ex. D.2, which 
is printed at page 35 of the paper book. 
Ex. D-2 was the statement of accounts 
that was admittedly sent by the plaintiff 
to the defendant shortly before the suit on 
18th December 1935, The learned counsel 
contended that, at page 36 of the paper 
book, interest for 35 months less seven 
days had been allowed on Rs. 100 and this 
proves conclusively that the creditor had 
treated the sum of Rs. 100 as principal. 
The learned counsel was compelled to 
concede that the statement made by 
D. W. 2, Godar Mai, page 11 of the paper 
book, that this account had been copied 
from the plaintiff’s khata was not strictly 
correct. As the learned counsel for the 
appellant contended, it appears to be a 
statement of account drawn up from items 
entered in the khata. The plaintiff himself 
in his evidence at page 13 of the paper 
book stated ; 

Whatever items are paid to defendant they are 
debited to defendant's general aocount and simi¬ 
larly whatever payments are made by defendant, 
they are credited to his general account. 

A comparison of Ex. D-2 with the sum 
arrived at in the plaint and the methods of 
appropriation and of reckoning of interest 
given in the plaint show clearly that 
Ex. D-2 was not drawn up in accordance 
with any khata account but was merely 
prepared for the purposes of the suit. 
There is no evidence other than that of 
Godar Mai that this account was prepared 
from the khata and that this account 
corresponds to the entries in the khata. 
In fact the last entry at page 38 of a date 
which corresponds to 27th July 1931 and 
which follows entries in December 1935 
clearly shows that this was not a copy of 
any such account in the khata and the 
learned counsel for the respondent very 
properly conceded that this was so. This 
being so, the mere fact that in this aocount 
the plaintiff allowed interest on Rs. 100 
would not prove that before this date, 
namely 18th December 1935, he had 
appropriated the sum of Rs. 100 to part 
payment of the principal in the pro-note 
account of the defendant. 

The learned counsel for the respondent 
next relied on the plaint as showing that 
the plaintiff must have treated this Rs.lOO 
as a part payment of the principal. Con¬ 
ceding for the moment that the plaint does 
show Rs. 100 being treated as part pay. 
ment of the principal, there is nothing 
to show that it was so treated earlier 
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than the plaint itself and it is asking 
altogether too much for the learned counsel 
for the respondent to urge that the fact 
that the plaintiff so treated it on 18th 
December 1935 and on 24th January 1936, 
proves that he must have treated it in 
the same way earlier, because if that was 
so, there would be no question of any limi¬ 
tation arising in any suit of this kind 
whatever, for the plaintiff could show that 
in his plaint he had treated the item as 
either payment of interest as such or 
as part payment of principal. I do not 
therefore think that there is any force in 
this contention and the position appears 
to be that a certain sum was paid as on 
account and was never appropriated either 
by the debtor or by the creditor either to 
interest or to part payment of principal 
until the date of suit or earlier than 18th 
December 1935. 

Now, the limitation on a pro.note is 
three years from the date of the pro.note, 
namely, 4th February 1930 and would 
have expired on 4th February 1933. It 
appears to me that the contention of the 
learned counsel for the appellant is correct 
that such a payment must be appropriated 
before limitation in order to save limita- 
Ition. If such a payment only becomes a 
payment towards the principal by reason 
■of the appropriation, it is obvious that 
before the appropriation it is not a part 
payment of the principal. That being so, 
the suit is not shown to have been within 
limitation and therefore the plaintiff's 
suit fails and must be dismissed with coats. 

It is unnecessary for us to give further 
-findings for the purposes of this appeal, 
but the matter may go further and I 
think it would be advisable to record our 
^findings on the other points raised. It has 
not been pressed by the learned counsel 
■for the respondent that the items of Rs. 200 
and Rs. 500 could have been discharged 
by appropriation from the item of Rupees 
1,505.5-9. By the entry as shown at 
p. 34 of the paper book, the debtor had 
appropriated this sum towards the prin¬ 
cipal amount due under the pro-note and 
this was admitted by the creditor as 
shown by the endorsement printed at 
p. 35. Therefore, this item could not be 
appropriated towards the discharge of the 
amounts paid dasti. On the question of 
the date of this item, the learned counsel 
for the respondent similarly did not press 
‘the point that the date should be 19th 


October 1935 instead of 22nd January 
1936. Both these points are therefore 
decided in favour of the defendant-appel¬ 
lant. 

As regards the items of Es. 15 and 
Re. 1-8.0 which the defendant claimed in 
addition, there is a statement made by 
Devi Das. The item of Rs. 15 is also 
evidenced by a document printed at p. 32 
of the paper-book. This item is signed on 
behalf of the plaintiff by Durga Das, and 
the statement of P. W. 2, Devi Das, is that 
Durga Das was a servant of the plaintiff. 
This evidence stands unrebutbed and there¬ 
fore I would hold that the defendant had 
succeeded in proving the payment of Rs. 15, 
As regards the item of Re. 1.8-0, it is simi¬ 
larly evidenced by a document printed at 
page 33 and tbe evidence of Devi Das (P. 
W. 2). There is no rebuttal evidence and 
I do not see why this amount should not 
be allowed to the defendant-appellant. As 
regards the item of Rs. 7,463, there is no 
document : there is only the statement of 
Devi Das besides that of the defendant 
himself that Rs. 7,463 were as a matter 
of fact paid. The statement of Devi Das 
does not seem to be very credible that 
having told the plaintiff to appropriate the 
sum towards the pro.note and the plaintiff 
having informed him that he had credited 
Rs. 6,834 towards the defendant’s loan 
account in suit and the rest to Mandi 
Baha-ud-din account, he made no protest 
at all but left the matter. The statement 
of tbe defendant that he received this 
money in payment of a mortgage is nob 
supported by any documentary evidence 
which obviously could be forthcoming if 
the statement were true. I therefore hold 
that this item is not proved by the defen¬ 
dant-appellant. 

For the reasons already given, the suit 

fails on the question of limitation and this 
appeal is accepted with costs of this Court. 

In the trial Court the parties will bear 
their own costs. As regards the oross-ob- 
jeotions they are dismissed, parties bearing 
their own costs. 

Skemp, J.— I agree. I agree with the 
majority of the Judges in 58 All 261.^ 
Sulaiman, 0. J. pointed out that the Courts 
had long ^ attached importance to the 
words paid as such” qualifying interest 
in S* 20| yet at the time of the amend- 
ment of 1929 the substantive section was 
left unchanged. This argument seems to 
me to dispose completely of the view 
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expressed by Thom, J. that the \vords "as 
such” are redundant, and that the clause 
as it stands is an example of sloppy 
draftsmanship ^bich must not be con¬ 
strued literally. I agree with the classih. 
cation of payments made by Sulaiman, J., 
and further that not all payments must be 
of interest as such or of principal. It may 
be allocated to neither one nor the other. 

S.O./k.K. Appeal allowed. 
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Din Mohammad, J. 

Ata Mohammad and others — 

Plaintiffs. 

V, 

Madari and others — Defendants. 

Civil Ref. No. 26 of 1936, Decided on 
23rd December 1936, made by Commis¬ 
sioner, Jullundur Division, D/- 14th August 
1936. 

Punjab Tenancy Act (16 of 1887), Section 
77 (3) (g) Occupancy holding transferred-- 
Transferee ripening his title because “land* 
lord" not contesting within period of limita* 
tion —Dispossession by some proprietors only 
— Suit for possession is triable by Civil Court. 

Where the transferee of the ocoupancy holdings 
has ripened bis title to the same because the land¬ 
lords had failed to oontest the transfer within the 
period provided by Art. 120, Lim. Act, and then 
the transferees were dispossessed by some of the 
proprietors only : 

Held : that the suit for possession was pro¬ 
perly triable by a Civil Court as the disposeessors 
were not “landlords” constituting an entire pro¬ 
prietary body J AIR 792/1 Lnh 895, Bel. on, 

[P 824 0 2 ; P 825 0 1] 

D, N, Aggarwal — for Plaintiffs. 

J, R. Agnihotri — for Defendants. 

Order. — The facts giving rise to this 
reference are these : On 2nd July 1935, 
Ata Muhammad and Fazal, sons of Mut. 
saddi Khan, instituted a suit in the Court 
of the Subordinate Judge, Dasuya, against 
Madari and seven others for possession of 
land measuring 35 kanals 9 marks. They 
alleged that Madari, who was an occu¬ 
pancy tenant of the land in suit, had sold 
his holding to their father on 20th March 
1925, and that since then they had been 
in physical occupation of the land. They 
further averred that they had been dis¬ 
possessed by Madari in conspiracy with 
the other defendants about 20 days prior 
to the institution of the suit. They relied 
upon an entry in the jamabandi for the 
year 1933-34 which showed that Ata 
Muhammad and Fazal were oultivating 


im 

the land as tenants.at-will under Madari. 
who was described as an occupancy ten. 
ant. With their plaint they also pro¬ 
duced a registered sale deed which pur¬ 
ported to have been executed by Madari 
in favour of Mutsaddi Khan. The defen¬ 
dants resisted the suit on various grounds. 
Among other things, they contended that 
the suit was not cognizable by a Civil 
Court. The Subordinate Judge took up 
this question first and holding that the 
suit was triable by a Revenue Court, re^ 
turned the plaint for presentation to the 
proper Court. It appears that he was 
mainly influenced by the fact that the 
question of validity of the transfer of the 
occupancy rights would arise in the case 
and as that matter is cognizable by Re¬ 
venue Courts only, he thought that the 
present suit was also cognizable by a 
Revenue Court. 

After hearing counsel on both sides, I 
have come to the conclusion that this suit 
is triable by a Civil Court. The alienation, 
which forms the basis of the plaintiffs* # 
claim, evidently took place in 1925 and the 
period for challenging it on behalf of the 
landlords has long expired. There is abun¬ 
dant authority in support of the proposi¬ 
tion urged by the plaintiffs that to a suib 
by a landlord challenging any transfer of 
an occupancy right in contravention of the 
provisions of the Tenancy Act, Art. 120, 
Lim. Act, applies and that consequently a 
suit should be brought within six years 
from the date of the sale : see 1 P R 189& 
Rev,^ 7 P R 1905 Rev^ and 1 P R 191& 
Rev.^ This being so, I do not consider 
how the status of the plaintiffs can now 
be challenged. Their transfer has been 
validated by the lapse of time and the 
landlords must now treat it as an accom¬ 
plished fact. 

The position therefore is this: The; 
plaintiffs, who were in occupation of the 
land, allege that they have been dispos- 
sessed by Madari and seven other persons. 
These defendants do not constitute the 
entire proprietary body and therefore in 
the light of the remarks made by Dalip 
Singh. J. in A I R 1928 Lah 895^ the* 

1. Jiwan 8iDgh v. Maharajah Jagat Singh, (1898^- 

1 P R 1898 Rev. 

2. Kuria v. Nanak, (1905) 7 P R 1905 Bev=68 

P L R 1906. 

3. Labha v. Talsi, (1916) 1 P R 1916Bev=841 a 

623=3 P W R 1916 Rev, 

4. Diwan Singh v. Balia, A 1B 1928 Lah 896= 

1101 0 538. 
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defendants are not the “landlords.” Conse¬ 
quently, on the allegations of the plaintiffs, 
-he suit is not triable by a Eevenue Court. 
It may be remarked that not only the 
Eevenue Court came to this conclusion but 
even counsel for both the parties had ad¬ 
mitted before it that the suit lay in a Civil 
Court. Accordingly, under S. 99 (2), Pun¬ 
jab Tenancy Act, I order the Civil Court 
to proceed with the suit. No order as to 
costs. 

B.d./r.k. Order accordingly. 
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Addison and Din Mohammad, JJ. 

Baja Eajinder Chand — Defendant — 
Appellant. 

V. 

Mian Brahm Chand, Plaintiff and 
others, Defendants — Eespoodents. 

Letters Patent Appeal No. 73 of 1936, 
Decided on 4th February 1937, against 
judgment of Agha Haidar, J., D/- 12th 
March 1936. 

Punjab Laws Acl (4 of 1872, as amended 
by Punjab Descent of Jagirs Act, 4 of 1900), 
S. 8-A (b)-~Succe8sor of jagir cannot by bis 
own will interfere with amount of mainten¬ 
ance payable to other members of family 
under order of Government. 

The power of fixing the maintenanoe payable to 
the other members of the family of the last or 
previous holders of the assignment vests in the 
Government and not in the successor to the 
assignment and when once this power is exer¬ 
cised by the competent authority, the successor 
cannot interfere with it. The sums payable by 
way of maintenance are no doubt open to revision 
on the opening of every succession but the power 
of such revision vests in the Government and not 
in the successor. [p 825 0 2; P 826 0 1] 

J . N, Aggarwal and D, N, Aggarwal — 

for Appellant. 

Badri Das and Gulla Bam — 

for Respondents. 

Judgment. — The facts of this case are 
set out at length in the judgment under 
appeal and need not be recapitulated here. 
The short question that requires determi¬ 
nation in this case is whether a successor 
to a jagir can by his own ipse dixit curtail 
the amount of maintenance payable to 
the other members of the family under 
the orders of the Government. The law 
applicable to such oases is contained in 
S. 8.A (b). Punjab Laws Act, 4 of 1872. 
This amendment was introduced, for the 


first time, by the Punjab Descent of Jagirs 
Act {4 of 1900). The material portion of 
that section reads as follows : 

8‘A. When the Government makes any declara¬ 
tion under S. 8, it may, by NotiGcation in the 
Local Government Gazette, direct that the rule of 
descent thereby declared to prevail eball be subject 
to the following conditions or either of them, 
namely : 

• • • • 

(b) That any successor to the assignment shall, 
if the Government so require, make such provision 
out of the assignment as the Government may 
consider suitable for the maintenance of the 
widow or widows (if any) and other members of 
the family (if any) of the last or any previous 
holder of the assignment. 

• • • • 

As we read the section, the power of’ 
fixing the maintenance payable to the 
other members of the family of the last or 
previous holders of the assignment vests 
in the Government and not in the suc-i 
cessor to the assignment and that whem 
once this power is exercised by the com.j 
potent authority, the successor cannot 
interfere with it. 

The history of this jagir shows that it 
was originally conferred on Raja Sir 
Yudhbir Chand in 1846. In 1852 a change 
was introduced in the tenure of the jagir 
in that the rule of primogeniture was 
made applicable with this reservation : 
that the other brothers of the successor to 
the assignment were to receive by way of 
maintenance a sum equivalent to 3/16th 
share of the nominal annual value of the 
entire jagir. In 1892 the same rule pre¬ 
vailed. In 1904, Notification No. 136 
dated 14th July 1904 was issued by the 
Punjab Government under S. 8 declaring 
that in respect of succession to the assign, 
ment in question, the rule of descent 
already in force would continue. On the 
same day, another Notification was issued 
under S. 8.A, Punjab Laws Act, as amended 
by Punjab Act (4 of 1900) directing that 
the rule of descent shall be subject to the 
conditions (a) and (b) specified in the said 
section and to the Proviso thereof. 

The plaintiff’s father was under the 
order of the Government in enjoyment of 
Es. 1,200 per annum by way of mainten¬ 
ance until his death which took place in 
1900. The plaintiff was only about 4 years- 
old when his father died. It appears that 
soma time in 1904 the tahsildar of the 
district made certain enquiries from the 
then successor to the assignment con¬ 
cerning the amount of maintenance allowed 
to the different members of the family and) 
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was informed that the allowance granted 
to the plaintifT had been reduced to Rs. 820 
per auDum. About 12 years later, a cer¬ 
tain official of the State recorded a note 
saying that the matter of fact was that 
the allowance payable to the plaintiff had 
been reduced to Rs. 600 per annum. The 
plaintiff continued to receive this amount 
without protest even after attaining majo¬ 
rity until 1933 when he instituted the 
present suit. Counsel for the appellant 
has all along admitted that the plaintiff is 
neither barred by the law of limitation 
nor by the rule of estoppel. In these 
circumatanoos, the conclusion is irresistible 
that the reduction introduced in the 
amount of maintenance payable to the 
plaintiff was ultra vires and the plaintiff 
is entitled to the relief claimed in the 
plaint. 

The sums payable by way of mainten¬ 
ance are no doubt open to revision on the 
opening of every succession but the power 
of such revision vests in the Government 
and not in the successor. To enforce the 
order of the Government in favour of the 
plaintiff is not in any way to encroach 
upon the authority of the Government. 
We accordingly dismiss this appeal and 
affirm the decision of the learned Judge of 
this Court. Parties will bear their own 
costs throughout. 

S.O./r.K. Appeal dismissed. 
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Coldstream and Bhide, JJ. 

Gulab Das — Appellant. 

V, 

Foja Singh and others — Respondents. 

First Appeal No. 2235 of 1935, Decided 
on 8th December 1936, from decree of 
Sikh Gurdwaras Tribunal, D/. 27th Sep- 
tember 1935. 

Punjab Sikh Gurdwaras Acl (8 of 1925), 
S. 16 (2) (iii)—Dharanisala founded by Udasis, 
used as resting place and forlangar—Endow* 
ments by Sikhs —Granth Sahib read every 
day—Hindu Gods not worshipped nor Hindu 
scriptures read — Institution held Sikh 
Gurdwara. 

A Dharamsala was fouoded by Udasis and 
many of its subsequent managers were also 
Udasis. Yet it was used as a resting placo and a 
langat was maintained. It was endowed by Sikh 
Sardars and Granth Sahib was read every day 
and pictures of Sikh Sardars were hung round the 
wall. No Hindu Gods were worshipped or Hindu 
scriptures read: 

Held : that the institution was a Sikh 
Gurdwara. [p 326 0 2j 


1987 

Jagan Nath Aggarwal and Asa Ram 
Aggarioal — for Appellant. 

V, N. Sethi — for Respondents. 

Coldstream, J. — This is an appeal by 
Gulab Das, Mahant of an institution known 
as Santpuri Dharamsala in Gandiwind 
a village in Tahsil Tarn Taran of Amritsar 
District against a unanimous judgment 
of the Sikh Gurdwaras Tribunal deolar. 
ing the institution to be a Sikh Gurdwara 
and dismissing the appellant’s petition 
submitted to the Local Government under 
S. 8, Sikh Gurdwaras Act. It is contended 
before us that the decision is against the 
evidence which shows that the principal 
purpose for which the institution was 
founded was not public Sikh worship but 
the accommodation and feeding of fakirs 
and travellers. Stress was also laid on the 
fact that the founder or first manager of 
the institution was an Udasi and that his 
successor and the majority, if not all, of 
his successors, have been Udasis. It is not 
disputed that the Granth Sahib has always 
been recited in the institution, but it is 
argued that the mere reading of the 
Granth Sahib in an institution by Udasis, 
who themselves reverence the book, does 
not justify the inference that the institu- 
tioQ was founded for public worship by 
Sikhs. 

We have been taken through all the 
evidence and after considering it in the^ 
light of the criticisms addressed to us by 
appellant’s counsel, I have no doubt of the 
correctness of the Tribunal’s oonolusion 
that the institution was founded for public 
worship by Sikhs and was used for such 
worship at the times mentioned in 01. (iii) 
of sub-s. ( 2 ) of S. 16, Sikh Gurdwaras Act 

It is true that the first manager of the 
institution was Hira Das, an Udasi. Accord¬ 
ing to the petitioner’s evidence, he founded 
the Dharamsala about the year 1832. 
Subsequent managers, as already noticed, 
have also been Udasis but it was very com¬ 
mon, if not usual, for Sikh Dharamsalas to 
be managed by Udasis who were regarded 
by the Sikhs as their priests and employed 
as such. 

That the feeding of travellers and fakirs 
was one of the purposes for which the 
Sikh Dharamsalas (which were partly reli¬ 
gious and partly charitable institutions) 
were founded cannot be disputed, but the 
fact that a particular institution was a 
resting place and a langar as well as one 
in which the Granth Sahib was recited 
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will^ not exclude the possibility of that 
institution having been founded and subse¬ 
quently used for public Sikh worship. No 
doubt the evidence that the Granth Sahib 
has from earliest times been read in a 
Lharamsala will not by itself be conclusive 
evidence that the Lharamsala is a Sikh 
Gurdawara. There is ample authority for 
this proposition, but there are cases in 
which such evidence is of very great 
importance. It might, indeed, be the 
determining factor in arriving at a conclu- 
3ion _ regarding the purpose for which a 
particular institution was founded. 

It appears that when this Dharamsala 
was founded, it was at the same time 
endowed with revenue free land by the 
lambardars of the village or by them and 
Maharaja Banjit Singh. The proprietors 
of the village are Sikhs. Daring the course 
of an enquiry into the conditions of this 
assignment, begun in 1850. Sant Das, a 
chela and attorney of Hira Das, in answer 
to the question whether the Dharamsala 
was a resting place for travellers or whe¬ 
ther it was meant for some other purpose, 
stated that the Dharamsala was meant 
for the reading of the Granth Sahib (0. l). 
In another statement recorded on 19th 
September 1852 (0, 2), Sant Das described 

his occupation as reciter of the Granth. 
The strong probability, in view of all this 
evidence, is that the Dharamsala was 
founded for Sikh worship and that it was 
so used from the time of its foundation by 
the villagers who had endowed it, if not 
themselves founded it. 

There is a samadh of Hira Das in or 
attached to the institution, but there is no 
authority of which I am aware supporting 
the contention of the appellant’s counsel 
that an institution containing a samadh 

cannot be a Sikh Gurdwara, although no 
doubt the worship of a samadh is opposed 
to orthodox Sikhism. There is no docu¬ 
mentary evidence indicating that there 
have ever been any objects of public wor. 
ship in the institution other than the 
Granth Sahib, although, admittedly, there 
are pictures of Sikh Sardars on the walls 
surrounding the samadh and it is 'also 
admitted that people bow to the samadh. 

Uf the worship of any Gola Sahib, there 
18 no reliable evidence, nor is it proved 
that the Hindu Goda have been wor. 
shipped in the Dharamsala or the Hindu 
’Scriptures read. The reading of Granth 

°° 1852 (0. 5) and 

1891 (0. 11). In 1890 Mahant Chetan 


Das accepted a gift of land on behalf of 
the institution in the name of the Guru 
Granth Sahib (0. 10 and 0. 20). There 
is no evidence to show that any change in 
the form of worship in the institution 
took place after 1890, and I agree with 
the Tribunal in finding that this docu¬ 
mentary evidence is good corroboration of 
the respondents’ oral evidence that public 
worship by Sikhs continued until 1926. 

I would dismiss the appeal with costs 
accordingly, 

Bhide, J.—I agree. 

B.d./r.k. Appeal dismissed. 
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Jai Lal, J. 

Gumani Shah Defendant—Petitioner. 

V. 

Eukam Chand — Plaintiff — 

Bespondent. 

Civil Eevision Petn. No. 602 of 1936, 
Decided on 18th December 1936, 
against decree of Senior Sub-Judge (First 
Class), Attock at Campbellpur, D/- 15th 
June 1936. 

Acknowledgment — Debt not specified in 
acknowledgment — Only one debt existing 
between parties — Acknowledgment will ex- 
tend limitation period. 

a debtor had acknowledged a debt in a letter 
to his creditor without specifying the particular 

debt, but only one debt existed between the debtor 
and the creditor: 

Held : that the acknowledgment would serve 
^ extend period of limitation : 17 All 198 [P C) 
Disting, [p g 28 q ij 

Bam Lal An and I — for Petitioner. 

S. L, Puri, M. L. Puri and M. L. 
Whig-— for Bespondent. 

_ Order. —The only question in this peti¬ 
tion for revision is whether a letter, dated 
11th August 1932 (Ex. P. 3) is a sufficient 
acknowledgment of liability within S. 19, 
Limitation Act, to extend time for the 
institution of the suit. The Courts below 
have held that it is a sufficient acknow¬ 
ledgment of liability. The only ground on 
which this conclusion is attacked is that 
the letter does not specify the debt in res¬ 
pect of which the acknowledgment was 
made. In support of this contention 
reliance is placed on a judgment of the 
Judicial Committee of the Privy Council 

m 17 All 198.^ In that case the Court of 

Wards had given a notice to the creditor 

1. Beti Maharani v. Collector of Etawah 

17 All 198=22 I A 31=6 Bar 561 (P C). ' 
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mentioning the liability of the ward to 
him and it appears that there were more 
than one debts due to the creditor. It 
was held that it was not certain to which 
of these debts the acknowledgment related. 

In the present case, the letter was 
written to one Chuni Lai who, it has been 
found on evidence, was a partner with the 
plaintiff and it is not established that 
there was any other liability either in 
favour of the plaintiff or in favour of 
Chuni Lai. There being only one debt due 
to Chuni Lai or to the plaintiff or to both 
jointly, there can be no manner of doubt 
that the letter related to the debt in dis¬ 
pute. There is no ambiguity in the 
matter, and in my opinion the Privy 
Council judgment is not applicable to the 
facts of this case. I dismiss this petition 
for revision with costs. 

B.D./b.k. Petition dismissed. 
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Tek Chand, J. 

Mitha and others — Appellants. 

V. 

Bernal Dass and others — Respondents. 

Second Appeal No. 1719 of 1935, Deci¬ 
ded on 7th December 1936, from order of 
Dist. Judge, Multan, D/- 25th May 1935. 

Compromise Decree—Relief against penalty 
^Court can relieve defaulting party only if 
decree-holder enforces penalty, but cannot 
do so where he merely withdraws concession 
given to judgment-debtor — Condition in 
compromise decree held not penal. 

It is settled law that where a decree is passed 
as a result of an agreement between the parties, it 
does not stand on a higher footing than the 
agreement which preceded it and therefore the 
Court has the power to relieve the defaulting 
party from the consequences of the default; but 
the Court does not possess unrestricted power in 
the matter, inasmuch as it cannot interfere with 
the efiect of the default, if as a result thereof the 
decree-holder seeks merely to take away the 
concession which had been given to the judgment- 
debtor. If, on the other hand, as a result of the 
default the deoree-holder attempts to realise more 
than was originally due to him, in other words 
if he is enforcing a penalty, then the Court is 
entitled to step in and to give relief to the judg¬ 
ment-debtor against the forfeiture : AIR 1933 
Lah 23 and AIR 1931 Lah 696, Rel. on. 

[P 829 0 1, 2] 

There was an agreement between A and B 
whereby B was to take possession of 4*5 land and 
repair the old well or to sink a new one and make 
land culturable within ten years and after fal- 
filling these conditions B was to be the owner of 


1981 

half the land. B remained in possession for 30 
years but did not fulfil the conditions. A brought 
a suit for possession which was compromised and 
according to the terms of compromise decree two 
years more were allowed to B to fulfil the con¬ 
ditions and on non-fulfilment A bad a right to 
eject B by taking execution prooeedings. B having 
failed to fulfil the terms, A applied for execution'. 
The lower Court held that the condition in com¬ 
promise deoree was penal: 

Held : that the condition embodied in the com¬ 
promise deoree was not penal. A was merely 
withdrawing the conoession given to B and was 
enforcing his original right and in doing so it 
could not be said that he was attempting to get 
more than what he was entitled to at the insti¬ 
tution of suit. [p 829 0 21 

Shamair Chand — for Appellants. 

Eargopal — for Respondents, 

Judgment, — This second appeal arises 
from certain orders passed in execution 
proceedings. The relevant facts are that 
the respondents-deoree.holders are the 
owners of 214 kanals of land^ On 24th 
July 1910 the predecessors.in. interest ol 
the appellants took the land from the 
owners as adhlapidars. On that date an 
agreement was executed between the par¬ 
ties by which the appellants undertook to 
repair the old well or sink a new one and 
to make the entire land culturable within 
ten years. It was agreed that if they ful¬ 
filled these conditions within the period 
specified, they would become owners of 
one-half of the entire land. The defen¬ 
dants accordingly entered into possession 
of the land in 1910. It appears however 
that they did not comply with the condi¬ 
tions within the specified period. Indeed 
until 1931 they had neither repaired the 
old well nor sunk a new well, nor made 
the land culturable. Accordingly, on 30th 
April 1931, the respondents brought a suit 
against the appellants for possession of 
the land on the ground that the latter had 
not complied with the conditions of the 
grant and were not entitled to continue in 
possession. On 22nd July 1931 the suit 
was settled by a compromise, and in 
accordance with its terms a deoree was 
passed. In the compromise it was stated 
that the plaintiffs (original owners) bad 
allowed a further period of two years to 
the defendants to repair the existing well 
or sink a new well, and put the same in 
working order. The defendants also under, 
took to construct a sahal and palla for the 
plaintiffs on the land in dispute at their 
own expense, and to reclaim the uuoulti. 
vated land. It was farther provided that 
if within the period of two years the 


1937 


Mitha V. Remal Dass (Tek Chand, J.) Lahore 829 


defendants failed to make the well fit for 
the purpose of cultivation or to build a 
sahal or a palla or reclaim the land, the 
plaintiffs would be entitled to eject them 
by taking out proceedings in execution of 
the decree and that the defendants shall 
have no concern with the ownership of 
the land in question. Certain terms were 
also settled with regard to the payment of 
the costs of the suit, but they need not be 
set out here as they are not material for 
the point now in dispute. 

After the expiry of two years from the 
date of the compromise decree, on Slst 
July 1933, the decree.holders applied for 
execution, alleging that the compromise 
had not been fulfilled. The executing 
Court found that the condition that if the 
judgment.debtors failed to comply with 
the conditions of the compromise within 
two years, possession of the land would 
be surrendered to the deoree-holders was 
penal and ought to be relieved against 
under S. 74, Contract Act. On the merits 
he found that the defendants had brought 
a portion of the land under cultivation, 
though not the whole of it, and therefore 
the equitable order to pass was that the 
deoree-holders be put in possession of the 
best half of the land, the remaining half 
be allowed to remain with the judgment- 
debtors. The deoree-holders appealed to 
the District Judge, who held that the con- 
dition in the compromise decree as to the 
surrender of the land to the plaintiffs in 
the event of the judgment-debtors’ failure 
to carry out the conditions within two 
years was not penal, and that it was not 
open to the Court to relieve the judgment- 
debtors from the effects of their default. 
He further found as a fact that the figures 
given by the executing Court in its judg¬ 
ment as to the area brought by the judg. 
ment-debtors under cultivation were in¬ 
correct. Before him it was admitted by 
both parties that the sahal and the palla 
had not been constructed at all. On these 
findings the learned Judge accepted the 
decree-holders’ appeal. 

The judgment-debtors have come in 
second appeal and the sole point argued 
before me is that the condition in the 
compromise decree was penal. It is 
settled law that where a decree is passed 
as result of an agreement between the 
parties, it does not stand on a higher foot¬ 
ing than the agreement which preceded it 
and therefore the Court has the power 
to relieve the defaulting party from the 


consequences of the default; but the Court 
does not possess unrestricted power in 
the matter, inasmuch as it cannot inter¬ 
fere with the effect of the default, if as 
a result thereof the decree.holder seeks, 
merely to take away the concession which 
had bean given to the judgment-debtor. 
If, on the other hand, as a result of the 
default the decree.holder attempts to 
realise more than was originally due to 
him, in other words, if he is enforcing a 
penalty, then the Court is entitled to step 
in and to give relief to the judgment- 
debtor against the forfeiture; see 140 I C 
225^ and A I E 1931 Lah 696.^ 

Applying these principles to the present 
case, there is no doubt that the condition 
embodied in the compromise decree was 
not a penal one. As already stated, the 
land belongs to the decree, holders. The 
judgment-debtors took possession of it in 
1910 agreeing to sink a well and make it 
culturable within ten years, on doing 
which they were to become owners of one- 
half. They, however, failed to carry out 
any of the conditions and yet remained in 
possession for the stipulated period. The 
deoree-holders allowed them to continue 
in possession for a further period of ten 
years, but during this period also the 
judgment-debtors did not carry out their 
obligations. In 1931, therefore, the ori¬ 
ginal owners were entitled to get back the 
land and for this purpose they brought a 
suit. At the request of the judgment- 
debtors, however, they gave them another 
two years to carry out the terms of the 
original grant and to build a sahal and 
palla. They failed to carry out these con¬ 
ditions either during this period. In these 
circumstances, the decree-holders were 
merely withdrawing the concession which 
they had given to the judgment-debtors 
and were enforcing their original rights, 
and in doing so it cannot be said that they 
were attempting to get more than what 
they were entitled to at the institution of 
the suit. I hold, therefore, that the 
learned District Judge came to a correct 
conclusion in the case. 

Mr, Shamair Chand as a last resort 
urged that on equitable grounds some con¬ 
cession should have been shown to the 
judgment-debtors as they had spent some 
money and labour in making a portion of 


-t. oiugu V. riara oingQ, AIR 1933 Lali 

23=148 I 0 225=33 P L R 1026. 

2. Jawala Ram v. Mathra Das, AIR 1931 Lah 
696=:132 I 0 680=32 P L R 945 
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the land culfcurable. He was, however, 
unable to point out the exact extent of the 
area brought under caltivation or the 
amount spent by his clients. The judg- 
ment.debtora had no right to the land 
originally. They remained in possession 
for more than twenty-three years, and if 
they have spent any money or labour, 
they have been amply compensated by 
their long possession. The appeal fails 
and is dismissed with costs, 

S c./d.s. Appeal dismissed. 
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Addison and Din Mohammad. JJ. 

In the matter of 

Ham Rakha Mal & Sows Ltd.^ Amritsar 

— Assessee. 

V. 

Commissioner of Income-tax, Lahore, 

Civil Ref. No. 9 of 1936, Decided on 
23rd December 1936, referred by Com. 
missioner of Income-tax. Punjab, N. W. P. 
and Delhi Provinces, Lahore, D/. 20th 
February 1936. 

(a) Income-tax Act (1922), Ss. 25*A and 26 
— Interpretation. 

So far as the scheme of the Income-tax Act 
goes, each section deals only with the matters 
specified therein and goes no further and each 
section completely covers the matter with which 
it deals. B. 25-A of Income-tax Act applies only 
to those cases where the question involved is one 
of pure and simple disruption of a Hindu un¬ 
divided family unattended by conversion or 
transformation into a new entity. It is on this 
account that sub-s. (i) of S. 25-A limits the 
enquiry to be made by an Income-tax Officer 
to the solitary question, whether separation of 
the members of a Hindu undivided family has 
taken place and the family property has been 
partitioned. The remaining two sub-sections are 
merely complementary of the first sub-section and 
deal with only those matters which arise there¬ 
from. In the same manner, S. 26 is intended to 
meet completely those cases which are specified in 
sub-ss. 1 and 2 thereof respectively, in whatever 
way the situation envisaged there may arise. If, 
therefore, in the place of a Hindu undivided 
family, which is a person, a new firm is consti¬ 
tuted or a new company brought into existence, 
which again is a person, it cannot bo urged that 
the provisionsof sub-s. ( 1 ) or sub-s. ( 2 ), as the case 
may be, are not attracted simply because there 
exists a section which expressly deals with the 
disruption of a Hindu undivided family. 

[P 833 0 1 ] 

(b) Income-tax Act (1922), Ss. 25-A and 26 
—Hindu undivided family and limited com¬ 
pany are mutually exclusive—Without dis¬ 
ruption, conversion of Hindu undivided 
family into company in its entirety is incon* 
ceivable. 


A Hindu undivided family and a firm or a 
limited company are mutually exclusive and can ' 
not co-exist, the main feature of a Hindu nnAi 
vided family being jointness of tenancy with a 
right of survivorship amongst its constituents an<I 
the chief characteristic of a firm or a oompanv 
being separateness of interest and no survivorshin 
Therefore, without disruption the conversion of a 
Hindu undivided family into a firm or a company 
m Its entirety is inconceivable and so long as it 
remains undivided, the question of succession 
to It as a whole by another entity does not arise. 

(c) Income-tax Acl (1922), S. 26 (2)^-^ParH2l 
succession to Hindu undivided family i« pos¬ 
sible and Ugal—Company can be aiiested to 
extent of bueinesd to which it succeeds, 

A partial succession to a Hindu undivided 
family is not repugnant to any notion of law. A 
Hindu undivided family is a different person 
altogether from a company; its rights, its obliga¬ 
tions, its privileges and its constitution are 
altogether different from the rights, obligations, 
privileges and constitution of a company and as 
it is possible under the Income-tax law that per¬ 
son conducting several businesses may be suc¬ 
ceeded in a particular business which is divisible 
from the other businesses of his, a Hindu un¬ 
divided family as a person can in the matter of 
such business bo succeeded by a company to that 
extent, The assessment can be made upon the 
company to that extent to which it is found in 
fact to have actually succeeded to those businesses 
which are separable from the test: Case law 
discussed, [p 935 q 2 ] 

(d) Income-tax Act (1922), Ss. 22 and 34- 
otice No fresh notice upon successor is 

necessary—Proceedings started against pre¬ 
decessor continue against successor even if 
predecessor ceases to exist. 

The Income-tax Act does not contemplate any 
fresh notice to be served upon the successor, inas¬ 
much as the proceedings once started against the 
predecessor continue against the successor even if 
the predecessor has ceased to exist. In the absence 
of any clear direction to the contrary, no obliga¬ 
tion is imposed upon by the Income-tax Depart¬ 
ment in this behalf. [p 935 q 

(e) Income-tax Act (1922), S, 66—Whether 
party has discharged onus is question of fact. 

The question whether a party has discharged 
the onus or not is a question of faot and therefore 
cannot be raised before the High Court under 
S. 66, Inoome-tax Act: A I R 1930 P 0 91 and 
AIR 1918 P G 92, Rel. on. [p 930 0 1] 

(f) Income tax—Computation of income— 
Method. 

The income is to be computed with reference to 
the position at the time it was earned, although 
by 8 . 26, Income-tax Act, the charge of tax com¬ 
puted on that basis is laid upon some one else. 

[P 836 0 1 , 2] 

(g) Income-tax Acl (1922), S. 66—Officer 
exercising discretion not arbitrarily—High 
Court will not interfere. 

If an officer vested with the discretion to do or 
not to do a particular thing does not misdirect 
himself in law, or in other words, does not exer- 
Oise his discretion arbitrarily, High Court will 
nob be justified in interfering with it: AIR 
1917 P C 156, Rel, on, [p 836 0 2] 
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(h) Income-tax Act (1922), S. 30 (2) — 
Appeal admitted—New matter raised in form 
of additional ground of appeal cannot be 
admitted afterwards. 

Ad Assistant Commissioner has no authority 
under sub-s. (2), S.30 of Income-tax Act, to admit 
a new matter raised in the form of additional 
ground of appeal after an appeal has once been 
admitted, whether within the period prescribed 
therefor, or after its expiry. All that he can do 
under this enabling provision is to admit an 
appeal for the first time even if it is presented 
after the period prescribed therefor. [P 836 C 2] 

Kirpa Ram Bajaj — for Asaeesee. 

N. Aggarwal, S. AI. Sikri and 
M.M, AslamKhan — for I.T. Commr. 

Din Mohammad, J. — This is a case 
stated by the Commissioner of Income.tax 
under S. 66 (2), Income-tax Act, referring 
the following questions of law arising out 
of the appellate order of the Assistant 
Commissioner of Income-tax in the matter 
of the assessment of Messrs. Ram Rakha 
Mal and Sons Limited for 1933.1934; 

(1) Was there any material on which 
the Income-tax Officer could find that the 
assessee company succeeded to the busi¬ 
ness of the family? (2) In view of the 
finding under S, 25.A that the Hindu 
undivided family had not discontinued for 
the purposes of the Act, should assess¬ 
ment be made upon the company which 
was found in fact to have actually suc¬ 
ceeded to the business? (3) Is the suc¬ 
cessor company liable to be charged under 
S. 26 in respect of assessment made 
during 1934-1935 for 1933.1934, under 
S. 34, upon the predecessor family 's in¬ 
come of the previous year” 1932-1933 ? 

(4) The assessee company having suc¬ 
ceeded to the business in issue after notice 
duly served under S. 34 upon the pre¬ 
decessor, is the company liable to be 
assessed without further direct service 
under the section upon the company? 

(5) Was it possible in law for the Income- 
tax Officer to hold that the assessee had 
not discharged the onus upon him of 
establishing his claim to deduction of 
Rs. 2,748 (credited to accounts of mem¬ 
bers of the family and their wives) as 
being interest upon capital borrowed 
within S. 10 (2) (iii)? (6) Were the salary 
payments attributed to members of the 
inoome.earning family, a proper deduction 
from the income assessed in the charge of 
the sucpessor under S. 26 (2)? (7) Was it 
possible in law for the Income-tax Officer 
to hold that the assessee had not dis¬ 


charged the onus upon him of establish, 
ing his claim that the amount of Rs. 1,216 
at the debit of Narain Singh fell irreco¬ 
verable in “the previous year”? (8) In 
the matter of interest from mortgage in 
account Rani Harnam Kaur appealed upon 
grounds 12, 13 and 14, was the conten¬ 
tion raised by affidavit, filed at hearing on 
lObh July 1935 out of the ordinary 
time-limit provided in S, 30 (2) validly 
refused as being a new contention, not 
raised either at assessment or in the said 
grounds ? 

In order to realise fully the true impli¬ 
cations of the first three questions of law 
stated above, it will be necessary briefly 
to state the facts of the case. The pedi¬ 
gree of the family with which we are con¬ 
cerned is as follows ; 

LALA RAM RAKHA 
(deceased) 

i 

Lala Uttam Chand Lala Tilok Chand 
(deceased) (deceased) 


Banwari Lai Eoshan Lai Ohaman Lai 


Balwant Rai Banarai Daa Krishen Gopal 

(minor) 

This family constituted a Hindu undivi¬ 
ded family and had been assessed to 
income-tax as such until the time the pre¬ 
sent dispute arose. Until 1923-24 the 
business of the family was done in the 
name of Ram Rakha Mal.Tilok Chand. 
Subsequently, the business was conducted 
under the style of Ram Rakha Mal and 
Sons (hereinafter called the assessee). It 
appears that in 1933-34 no notice was 
served on the assessee calling upon him to 
furnish the usual return. On 16th May 
1934, notice was for the first time issued 
to the assessee under sub-s. (2) of S. 22 
read with S. 34, Income-tax Act. On 18th 
July 1934, the family converted itself into 

a private limited company under the style 
of Ram Rakha Mal and Sons Limited, all 
the adult male members of the family 
becoming the share.holders of the said 
company. On 20th August 1934, the 
assessee furnished a return showing a loss 
of Rs, 49,132.6*9. On 18th November 
1934, another return was furnished show¬ 
ing the same amount of loss. 
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During the course of the assessment 
proceedings, the asaessee represented that 
the family had disrupted virtually in 1922, 
but definitely on 18th June 1934, since 
when the business of the family had been 
transferred to a limited company. There¬ 
upon the Income-Tax Officer issued notices 
under S. 25-A to the members of the 
family and held an inquiry as provided for 
in sub-s. (l) of that section. He however 
came to the conclusion that the assets of 
the family had not been transferred to the 
company in their entirety nor had they 
been divided in any manner either in the 
account books of the family or in the 
books of the company and that the most 
that could be said was that the family 
was in the process of partition. He accor¬ 
dingly held that the family should be 
deemed for the purposes of the Act to con¬ 
tinue to be a Hindu undivided family. 
This order was made on 14th February 
1935. Simultaneously, an assessment order 
was made on the same date and the asses- 
see was for the purposes of the income-tax 
of the assessment year treated as a limi. 
ted company, having succeeded to the 
business of the Hindu undivided family 
and thus being liable to be assessed as a 
limited company, presumably under the 
provisions of 8ub.8.(2) of S. 26, Income-tax 
Act. From this order, the assessee pre. 
ferred an appeal to the Assistant Commis¬ 
sioner raising various points of law aris¬ 
ing from the case. The Assistant Com¬ 
missioner with a slight modification in the 
estimate of income upheld the order of 
the Income-tax Officer. The assessee then 
moved the Commissioner who as stated 
above has eventually referred the ques- 
tions of law as set forth above with his 
opinion thereon. 

The first two questions of law referred 
to us can be disposed of together. They 
rest on the determination of the main 
question whether in face of the finding 
of the Income-tax Officer that the 
Hindu undivided family was still in the 
process of partition and had not disrupted, 
the assessee could be treated as a limited 
company for the purpose of assessment. 
The asaessee contends that sub-s. (3) of 
S. 25.A is conclusive on this matter, and 
that when once an Income-tax Officer 
finds that the family has not been parti¬ 
tioned, the only order that he can lawfully 
make is the one contemplated by that 
section and the assessee cannot but be 
treated as a Hindu undivided family. Ho 


further urges that even if it be held that 
the family has been replaced by a com¬ 
pany in any way, sub-s, (2) of S. 26 does 
not apply, as in the first instance no 
change of ownership takes place in the 
circumstances within the meaning of sub. 
s. (2) of S. 26, and secondly, the notion of 
partial succession is repugnant to law. As 
against this, it has been urged on behalf 
of the Commissioner that in spite of a 
finding under sub-s. (3) of 8. 25.A, if a 
Hindu undivided family carrying on busi¬ 
ness as such is found to have been succeeded 
by any other person contemplated by law, 
sub-s. (2) of 8. 26 comes into play. It is 
further added that in the case of an asses- 
see conducting two or three separate busi. 
nesses, succession is possible to a particu¬ 
lar business which is separable as a whole 
from the other activities of the assessee. 

This necessitates a close examination of 
S. 25.A and S. 26. S. 25-A is headed 
"Assessment after partition of a Hindu 
undivided family”. Sub-s. (l) of that sec¬ 
tion provides for a claim being made by 
any member of a Hindu family hitherto 
assessed as undivided, that a partition has 
taken place among the members of such 
family. As soon as such a claim is made, 
the Income-tax Officer is enjoined to 
make an inquiry into the matter. If he 
arrives at the conclusion that the claim as 
made is substantiated, he is required to 
pass an order to that effect and make the 
assessment in accordance with sub.s. (2) 
of that section; on the other hand, if he 
finds that the claim is not established and 
he does not consequently pass the order 
referred to above, sub-s. (3) makes it 
incumbent upon him to treat the family 
as a Hindu undivided family. 

Section 26 is divided into two sub-seo- 
tions. Sub-s. (l) is headed "Change in 
constitution of a firm” and sub-s. (2) is 
headed "Change of ownership of business”. 
Sub-s. (l) provides for those oases where 
a change has occurred in the consti¬ 
tution of a firm or a new firm is con. 
stituted, and sub-s. (2) deals with the 
situation when it is found that the person 
carrying on any business, profession or 
vocation has been succeeded in such oapa- 
city by another person. ‘Person’ as defined 
in Cl. (9) of S. 2, Income-tax Act inoludea 
a Hindu undivided family, and ‘person’ as 
defined in the General Glauses Act, 1897 
includes any company, or association or 
body of individuals, whether incorporated 
or not. 
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Considering that; in the matter of the 
interpretation of statates, our first effort 
should be to reoonoile the various provi¬ 
sions of an enactment with one another 
and to assign to the clear words of a 
statute the meaning which they ordina¬ 
rily carry and thinking at the same 
time that the Legislature has not been 
guilty of redundance of expression or 
repetition of subjects, the irresistible oon- 
lolusion to which we are driven is that so 
jfar as the scheme of the Act goes, (a) each 
section deals only with the matters spe- 
ioified therein and goes no further, and (b) 
each section completely covers the matter 
with which it deals. S. 25.A in our view 
applies only to those oases where the 
■question involved is one of pure and simple 
jdisruption of a Hindu undivided family 
|unattended by conversion, or transforma- 
ition into a new entity. It is on this account 
|that sub-s. (l) of S. 25-A limits the enquiry 
to be made by an Income-tax Officer to 
the solitary question, whether separation 
of the members of a Hindu undivided 
family has taken place and the family 
property has been partitioned. The remain¬ 
ing two sub.sections are merely comple¬ 
mentary of sub-s. (l) and deal with only 
those matters which arise therefrom. If 
it is further borne in mind that it is not 
impossible that a Hindu undivided family 
may disrupt without transforming itself 
into a firm or converting itself into a 
Company, the interpretation put by us 
upon this section does not appear to be 
unreasonable. 

In the same manner, S. 26 is intended 
|to meet completely those cases which are 
specified in sub-as. (l) and (2) thereof res¬ 
pectively, in whatever way the situation 
envisaged there may arise. If therefore 
in the place of a Hindu undivided family, 
which is a person, a new firm is consti¬ 
tuted or a new Company brought into 
existence, which again is a person, it can. 
jnot be urged that the provisions of sub- 
is. (l) or sub-s. (2), as the case may be, are 
jnot attracted, simply because there exists 
la section which expressly deals with the 
disruption of a Hindu undivided family. 

The only question therefore that requires 
■determination in this connexion is whether 
a Hindu undivided family, so long as it 
remains undivided, can convert itself into 
a firm, or bo succeeded by a Company, or 
whether it must cease to exist or, in other 
words, disrupt itself entirely before it can 
take a new shape in its entirety. In our 
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view, a Hindu undivided family and a firm 
or a limited Company are mutually exclu¬ 
sive and cannot co.exist, the main feature 
of a Hindu undivided family being joint- 
noss of tenancy with a right of survivor, 
ship amongst its constituents and the chief 
characteristic of a firm or a Company 
being separateness of interest and no sur- 
vivorship. We are accordingly of opinion 
that without disruption the conversion of 
a Hindu undivided family into a firm or a 
Company in its entirety is inconceivable 
and that so long as it remains undivided, 
the question of succession to it as a whole 
by another entity does not arise. 


In the present case there is a clear 
finding of the Income-tax Officer that the 
family is still in the process of partition 
and that there has not been complete 
partition in the eye of the law. In these 
circumstances, we consider that it could 
not bo hold that the family had bean 
entirely replaced by a limited Company, 
The matter however does not end here. 
It is contended on behalf of the Commis¬ 
sioner that the family in this case can 
still be treated as having been succeeded 
by a limited Company to the extant that 
it is admitted to have bean replaced by a 
limited Company. He urges, as remarked 
before, that partial succession is not un. 
known to law and refers in this connexion 

to 3 I T C 341.' 3 I T C 441,2 6 I T C 92^ 
and6ITC27L" In 3 I T C 341', on a 

partition of a Hindu undivided family the 
assesses got the family business as his 
share, the other oo. parceners, the assesseo’s 
sons, relinquishing their rights therein 
and starting a separate business of their 
own. The assessee continued to carry on 
the business under the old name and style, 
retaining the account books with the right 
of realizing the business’s outstanding 
amounts. In those oiroumstances, it was 
held by a Division Bench of this Court 
that there was no discontinuance of the 
business within the meaning of S. 25, sub. 
s. (3), Income-tax Act, and that as a result 


1. Kala Mal Shori Mal v.Oommt, of Inoonie*tax, 
Punjab, AIR 1929 Lah 461=117 I 0 228=3 
IT 0 341. 
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tax, AIR 1929 Mad 769=122 I 0 793 = 57 
M L J 300=3 I T 0 441 (P B). 

3. Commt. of Income-tax v. Beat & Co., Ltd.. 
AIR 1932 Mad 434=138 I 0 485 = 56 Mad 
832=64 M L J 15=6 I T 0 92. 

4. Sind Light Ry. Co., Ltd. v. Commissioner of 
Income-tax. Bombay, AIR 1932 Sind 189= 
=138 I C 673=27 SLR 47=6 I T C 271. 
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of the partition, the assessee snooeeded to 
the family business within the meaning of 
8. 26. 

In 3 I T C 441,^ a Special Bench of the 
Madras High Court held that S, 26 was 
applicable to the case of an assessee, a 
member of a Hindu undivided family 
(which owned a share in a foreign money- 
lending business), who got inter alia the 
family interest in the foreign business as 
his share in tbe partition of the family. 
Sir C. V. Kumaraswami Sastriar, who 
delivered tbe judgment, remarked : 

Prior to the partition all the members of the 
joint family oonsiituted a firm. By reason of the 
partition certain members who oonsiituted the 
firm ceased to have interest in the firm and their 
interest by reason of the partition devolved on tbe 
person or persons to whom their share in tbe 
business have been allotted. 

In 6 I T C 92,5 Messrs. Beat & Co, Ltd. 
had sold one of their businesses to a new 
Company floated for acquiring that buai- 
ness as a going concern. 

In 6 ITC 271,^ the Sind Light Railway 
Company was the assessee. It had con. 
struoted on Government land two light 
railways in pursuance of two separate 
agreements with the Government of India. 
Some time later, Government took over 
one of the railways and paid the Company 
60 per cent, of the income for nine months 
as profit and compensation. It was held 
by the learned Judicial Commissioners of 
Sind that the Government had succeeded 
to the Company’s separate and distinct 
business within the meaning of S. 26, 
sub-B. (2), and consequently the Company 
was not assessable on tbe profits made for 
the period of nine months. 

It would appear that these oases do not 
throw any light on the question at issue 
before us, inasmuch as in the first two 
oases partition had already taken place 
and in tbe last two oases tbe assessee was 
not a Hindu undivided family. 

The assessee, on the other hand, con¬ 
tends that in the first instance partial 
partition and partial succession are not 
recognized by Hindu law, and secondly if 
a Hindu undivided family is succeeded by 
a Company wholly or partially, no change 
of ownership takes place within the mean¬ 
ing of sub-8. (2) of 8. 26. The assessee has 
nob cited any authority in support of his 
first contention, nor has he developed this 
point in the course of his arguments, 
while in connexion with his second con. 
tentioD he has relied on a recent decision 


of tbe Madras High Court in 0. P, 
No. 285 of 1936 as well as 9 I T 0 64,® 

Tbe question that was referred to the 
Special Bench in 0. P. No. 285 of 1935 
was: Whether when all the membere 
of a Hindu undivided family, after separa- 
Mod and partition, constitute bhemselvee 
into a firm in order to continue the busi¬ 
ness hitherto carried on by an undivided 
family, assessment of the total income of 
the undivided family up to the date of 
separation and partition should be mado 
(a) on tbe firm carrying on the businesa 
as successors of the undivided family 
within the meaning of S. 26 (2), Income- 
tax Act, or (b) on the members aforesaid 
as if no separation or partition had taken 
place according to S. 25.A, Income-tax 
Act. Relying on a previous judgment of 
their own Court reported in 70 M L J 
13,® the learned Judges held that the 
word ‘succession’ as used in S. 26 (2) con¬ 
noted 4 transfer of ownership which 
could nob be predicated of a succession by 
a firm to a Hindu undivided family which 
already owned the business. The answer 
they therefore gave to the question pro¬ 
pounded was that the assessment must be- 
in accordance with S. 25.A, sub-s. (2), 
Income-tax Act. With all respect, we 
are not prepared to endorse this opinion. 

^ Sitting as a Division Bench, we recently 
disposed of a case in which a similar 
question arose and we came to the con¬ 
clusion that where a Hindu undivided 
family is found to have disrupted and to 
have been replaced by a new firm, the 
case is taken out of the pale of S. 25.A 
and is governed by S. 26 : 8 I T C 

380.® Later, the same principle has been 
re.affirmed by a Full Bench of this 
Court, though worded differently, in Civil 
Reference No. 11 of 1936.^ The principle 
enunciated in these oases gains support 
from 21T 0 338® where a Division Bench 
of the Allahabad High Court in a case in 
which a certain firm fir st carried on busi- 

5. Jupudi Kesava Rao v, Oommi. of looome'taz, 

AIR 1936 Mad 67 = 159 I 0 840=69 Mad 
377=70 M L J 13=9 I T 0 64 (8 B). 

6 . Beli Ram and Brothers v. Oommr. of 
Income tax Punjab N. W. P. & Delhi Pro¬ 
vinces, AIR 1936 Lah 681=1601 0 617 = 
81 T 0 380. 

7. Mitter Chand-Lakhmi Das v. Commiesloner 
of Income-tax, Beported in A I R 1937 Lab 
172=167 I 0 36=ILR (19371 Lah 189. (PB). 

8 . In the matter of Nehal Chand KishorilaL 

AIR 1927 All 397=102 I 0 189=49 All 611 
=25 A L J 866=2 I T 0 338. 
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ness in the capacity of a Hindu undivided 
family and was later converted into a 
partnership with specified shares, held 
that the registered firm on the date that 
it was constituted became the successor of 
the Hindu undivided family in the carry, 
ing on of the business. Similarly in 1 
T C 343, decided by the High Court of 
Justice in England, it was held in a case 
where a private partnership had been 
converted into a company with limited 
liability, that such conversion created a 
succession contemplated by law. In the 
course of his judgment Grove, J. remarked 
as follows: 

There was undoubtedly a change in the part¬ 
nership and a very important change when the 
concern was convorted from an ordinary partner* 
ship into a limited liability company, 

The other case relied on by the assessee 
reported in 9 I T C 64® is also distinguish, 
able. There a notice had been served 
on G as manager of a Hindu undivided 
family. G died during the assessment 
proceedings leaving a son who continued 
to carry on the family business. A ques¬ 
tion arose whether the assessment could 
be made under S. 26, sub-s. (2J. It was 
held that in the circumstances of the case 
the assessee, who was already a part- 
owner of the business becoming entitled 
to the family business by survivorship, 
had not succeeded to the business within 
the meaning of 8. 26 {2}, and hence was 
not liable to be assessed thereunder. 
Though the authorities cited for the com¬ 
missioner do not afford any help to him, 
yet on general principles we are disposed 
to agree with the contention raised by 
him that partial succession to a Hindu 
undivided family is not repugnant to any 
notion of law. 

Under Hindu law, a Hindu undivided 
family can through its karta alienate a 
part of its property to a stranger without 
affecting its own status in any manner. 
The alienee can even claim partition on 
the basis of his own acquisition. If an 
alienation can be made to a stranger, we 
do not consider that a replacement by a 
stranger cannot take place. As already 
observed, a Hindu undivided family is a 
different person altogether from a com. 
pany; its rights, its obligations, its privileges 
and its constitution are altogether differ¬ 
ent from the rights, obligations, privileges 
and copstitution of a company, and as it 
is possible under the Income-tax law that 
a person conducting several businesses 


may be succeeded in a particular business 
which is divisible from the other busi. 
nesses of his, a Hindu undivided family 
as a person can in the matter of such 
business be succeeded by a company bo 
that extent. This conclusion in our view 
does not come into clash with the con¬ 
clusion at which we have arrived above 
that in case a finding is arrived at by an 
Income-tax Officer that a family has nob 
disrupted, a Hindu undivided family is to 
be deemed to continue to be a Hindu 
undivided family. The question of rate 
was also raised in the course of arguments 
but that need not be discussed at length, 
as it is concluded by the decision of their 
Lordships of the Privy Council in 52 Bom 
123. Even the language of sub s. (2J 
itself is clear on the point The assess¬ 
ment on the successor is to be made as if 
he had been carrying on the business, 
profession or vocation throughout the 
previous year and as if he had received 
the whole of the profits for that year. 

Our answer to question No. (l), there. 
ior 0 | is that there was do material on 
which the Income-tax Officer could find 
that the assessee company succeeded to 
the business of the family in its entirety ; 
and our reply to question No. (2) is that 
though the Hindu undivided family in 
this case had to be deemed to be an 
undivided family in face of the finding 
that no disruption had taken place, the 
assessment could be made upon the com. 
pany to that extent to which it was found 
in fact to have actually succeeded to 
those businesses which were separable 
from the rest. 


Question 5, In view of our answers to 
the first two questions, the answer to 
this question need not detain us long 
The language of sub-s. (2) of S. 26 ia too 
plain in this respect to require further 
elucidation. Our answer to this question 
therefore is that the limited company to 
the extent that it succeeds to the Hindu un 
divided family is liable to be charged as a 
successor in respect of the 1933-34 assess¬ 
ment made during 1934-35 under 8. 34. 


Question 4.—This question relates to the 
validity of the assessment in the absence of 
a formal notice served on the successor. The 
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assesses contends that inasmuch as before 
the assessment was made, the person on 
whom the notice had originally been 
served ceased to exist, though partially, 
and another person came into being in 
relation to those separable businesses to 
which he had succeeded, no order could be 
made qua the latter without serving upon 
him a fresh notice under S. 22 or S. 34. 
Apart from the fact that this objection 
was not raised at the time of the assess¬ 
ment and could not be raised before the 
Assistant Commissioner as a matter of 
right, there is no substance in it even on 
the merits. The Income-tax Act does not 
contemplate any fresh notice to be served 
upon the successor, inasmuch as the pro¬ 
ceedings once started against the predeoes- 
iSO'r continue against the successor even if 
the predecessor has ceased to exist. In the 
absence of any clear direction to the con¬ 
trary, no obligation is imposed upon the 
department in this behalf. We accord¬ 
ingly hold that no fresh notice was neoes- 
sary in the case of the successor who will 
now be liable as such to the extent indi« 
cated above. 

Questions 5 and 7 are questions of fact 
and cannot be raised before us. The only 
objection covered by these questions is 
that the Income-tax Officer was not right 
in holding that the assessee had failed to 
discharge the onus that lay upon him. 
There is abundant authority for the propo¬ 
sition that the question whether a party 
has discharged the onus or not is a ques- 
tion of fact. In 11 Lah 199,*® the Appel¬ 
late Court had come to the conclusion that 
the onus upon the appellant had not been 
discharged and their Lordships of the 
Privy Council, relying on a previous judg¬ 
ment of their own in 46 Cal 189,** observed 
that the question whether a fact has been 
proved when evidence for and against has 
been properly admitted is necessarily a 
pure question of fact. It may also be 
remarked in this connection that the 
assessee gave up Question 7 before us. 

Question 6 must be answered in the 
negative. The Commissioner had discussed 
the matter fully in the opinion submitted 
by him on that question, and we do not 
find any such flaw in the reasoning em- 

10. Wall Mahomed v. Mahomed Bakhsh, AIR 
1930 P 0 91=122 10 316=57 IA 86=11 Lah 
199 (P C). 

11. Nafar Chandra Pal v. Shukur Sheikh, AIR 
1918 PC 92=61 1 0 760=45 I A 183=46 
Cal 189 (P 0). 


ployed by him as to justify a different 
answer. We entirely agree with him that 
'*the income is to be computed with refer, 
ence to the position at the time it was 
earned, although by S. 26 the charge of 
tax computed on that basis is laid upon 
some one else.” 

Question 8 : The only matter referred to 
us in this question is whether the Assistant 
Commissioner validly refused to entertain 
a new contention not raised either at the 
assessment or in the grounds of appeal 
submitted to him. First, on the authority 
in 104 P R 1917,*^ wo consider that if an 
officer vested with the discretion to do or 
not to do a particular thing does not mis¬ 
direct himself in law, or in other words, 
does not exercise his discretion arbitrarily, 
we will not be justified in interfering with 
it. Secondly, on the interpretation that 
we put upon the relevant provision of 
sub-s. (2) of S. 30, we are of opinion that 
an Assistant Commissioner has no autho- 
rity under that sub-section to admit a new 
matter raised in the form of an additional 
ground of appeal after an appeal has once 
been admitted, whether within the period 
prescribed therefor, or after its expiry. 
All that he can do under this enabling 
provision is to admit an appeal for the 
first time even if it is presented after the 
period prescribed therefor. 

At first sight, this proposition may look 
startling, but a reference to the provisions 
relating to appeals under the Code of Civil 
Procedure will make our meaning clear. 
The period of limitation for presenting 
such appeals is prescribed in the Schedules 
appended to the Limitation Act. In the 
main Act, S. 5 has been enacted to confer 
authority upon the Appellate Courts to 
admit appeals in certain oiroumstanods 
even after the expiry of the period of 
limitation prescribed therefor. In spite of 
the power so vested in the Appellate Courts, 
the Legislature has specifically provided in 

R. 2 of 0. 41, Civil P. 0., for the admission 
of additional grounds of appeal and has 
enabled the appellants to urge any ground 
not taken before by leave of the Court. 
The discretion vested in the Courts in this 
matter is not circumscribed within those 
limits, within which it is hedged under 

S. 5, Limitation Act. No such provision, 
however, has been made in the Income-tax 
Act, which relating to the matters ex. 

12. Bcij Indar Singh v. Kanshi Ram, AIR 1917 
P C 156=42 I 0 43=44 I A 218=45 Oal 94 
=104 P R 1917 (P 0). 
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pressly dealfc with therein is self.oontained. 
It would be clear therefore that when 
once a memorandum of appeal has been 
put in under S. 30, no new matter can be 
raised afterwards. We accordingly hold 
that the Assistant Commissioner’s refusal 
which is being challenged in this question 
was warranted by law. 

We answer the questions propounded by 
the Commissioner accordingly. As a result, 
the assesses, in answer to Questions 1, 2 
and 3 will be liable to be assessed as a 
limited Company in relation only to his 
jewellery businesses in Lahore, which have 
been admitted before us to have been 
transferred to the company, and for the 
rest the assesses will be treated as a 
Hindu undivided family. The answer to 
all other questions will go against the 
assessee. In view of the peculiar circum¬ 
stances of the case, we leave the parties to 
bear their own costs. 

S.O./d.s. Answered accordingly. 
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Mt. Lhapan and another — Defendants 
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V. 

Bam — Plaintiff — Respondent. 

Second Appeal No. 283 of 1937, Decided 
on 10th June 1937, from decree of Dist. 
Judge, Karnal, D/- 8th December 1936. 

Mortgage—Adverie posseiiion*—Mortgagee 
not holding land adversely^Hit subsequent 
conduct not creating belief in mortgagor’s 
mind of bis holding land adversely^—Mort* 
gagee cannot deprive mortgagor of his land 
and alter his title as such. 

In order to deprive the mortgagor of the pro¬ 
perty, the mortgagee must clearly evince his in¬ 
tention of holding the land adversely to the mort¬ 
gagor and must do some act as a manifestation of 
that intention to the knowledge of the mortgagor. 
But where the conduct of the mortgagee not only 
does not manifest any intention of holding the 
land adversely to the mortgagor, on the other 
hand his entire conduct induces a belief in the 
mind of the mortgagor that he is merely holding 
it as a mortgagee, he cannot alter the oharaoter 
of his original title nor can he rely on a posses¬ 
sion adverse to the mortgagor to deprive him of 
his right to redeem the property : 65 P R 2908 
Bel. on; 27 P L R 235; 232 P LB 1911 and 
A J R 1925 Lah 53, Listing, [P 838 0 2; 
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Shamair Chand — for Appellants. 

Faqir Chand Mital — for Respondent. 


Abdul Rashid, J. — The following pe¬ 
digree table is necessary for the purposes 
of this appeal: 

JAMNA BRAHMIN 


Tirkha = Mt. Natho Eira Ganeshi = Jhanno 


Mt. Dhapan = Niyadar Chhotu Moti 

(Deft, 1) (Deft. 2.) 

In the year 1890-91 Tota Jat gifted the 
land in dispute, comprising an area of 
8 bighas 13 biswas, in favour of Tirkha 
by way of charity. On 20th October 
1898, Mt. Natho, the widow of Tirkha, 
mortgaged this land to Sri Ram plaintiff 
for Rs. 400 without possession. It was 
stipulated that, if the mortgagor failed to 
redeem the land within a period of five 
years, it would be considered to have been 
sold to Sri Ram for the sum of Rs. 400 
and interest due thereon. On 4th February 
1902, Mt. Natho made a report to the 
Patwari stating that she had sold the land 
in dispute to Sri Ram plaintiff for Rs, 637. 
This sum of Rs. 637 was made up of the 
old mortgage debt of Es. 400 and the in. 
terest due thereon. The parties appeared 
before the Revenue OfBoer on 9th May 
1902, and Mt. Natho made a statement 
that she had sold the land to Sri Ram for 
Rs. 637. Hira, her husband’s brother, 
objected saying that Mt. Natho had not 
received any consideration. The Revenue 
OflQoer was of the opinion that no muta¬ 
tion of sale could be sanctioned as the 
period of five years had not elapsed since 
the execution of the mortgage deed dated 
20th October 1898. He therefore ordered 
that a mutation be entered in the name 
of Sri Ram as a mortgagee with possession 
on the statement of Mt. Natho, the mort¬ 
gagor. 

On 12th February 1903 Hira, rever¬ 
sioner of Mt. Natho’s husband, instituted 
a suit against Sri Ram and Mt. Natho for 
a declaration that the mortgage deed exe. 
outed on 20th October 1898, in respect of 
which mutation had been sanctioned on 
4th February 1902 for Es. 637, was with¬ 
out consideration and necessity and shall 
not affect his reversionary rights after the 
death of the mortgagor. In her written 
statement, Mt. Natho supported Sri Ram 
by stating that the mortgage was for con¬ 
sideration and necessity, and was binding 
on her and the reversioners of her hus. 
band. It was not stated in this written 
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statement that she had sold the land in 
dispute to Sri Ram. A separate written 
statement was filed by Sri Ram on 22Dd 
May 1903. He stated that the mortgage 
was for consideration and necessity and 
was binding on Hira. He further alleged 
that the plaintiff was not entitled to any 
relief until he had repaid the entire mort¬ 
gage debt, amounting to Rs. 637. Sri 
Ram made no allegation in hia written 
statement that the land had been sold to 
him by Mt. Natho on 4th February 1902. 
L. Behari Lai, Munsiff, dismissed Hira’s 
suit on 15th August 1903. on the ground 
that the mortgage in dispute had been 
created by Mt. Natho for valid necessity, 
Mt Natho died in 1905, The land was 
thereupon mutated in the name of Hira 
who was shown as the mortgagor, Sri 
Ram being shown as the mortgagee. Hira 
died on 2Uth December 1918, and the land 
was mutated in the name of Mt. Dhapan, 
Chhotu and Moti. These three persons 
were shown as mortgagors and Sri Ram 
was shown as mortgagee in the revenue 
papers. Sri Ram continued to be shown 
ns mortgagee of the laud till 24th Novem¬ 
ber 1933, when the present suit was in- 
stitutttd by him. It appears that the 
defendants had agreed to sell the land in 
dispute to Harphul and Chhotu Jats for 
Rs. 2,700 in October 1933, and this com¬ 
pelled the plaintiff to bring the present 
suit. The case of the plaintiff is that he 
purchased the land from Mt Natho on 4th 
February 1902, and that he is the owner 
thereof. In the alternative, it is pleaded 
by hira that if the sale be treated as in¬ 
valid, he has been holding the land ad- 
vereely from 4th February 1902 and has 
become the owner thereof by adverse pos¬ 
session. The trial Court dismissed the 
plaintiff's suit. On appeal the suit was 
decreed by the lower Appellate Court. The 
defendants have preferred a second appeal 
to this Court. 

The sole question for consideration in 
this appeal is whether the plaintiff has 
been in adverse possession of the land in 
dispute from 4th February 1902. The 
facts alluded to above show that originally 
he was a mortgagee of this land without 
possession. In 1902 Mt. Natho agreed to 
sell the land to him for the sum of Rs. 637 
consisting of the said mortgage debt, and 
a report to that effect was made to the 
revenue authorities, but the Revenue 
Ofificer refused to sanction mutation so far 
as the sale was concerned and treated the 
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transaction as a mortgage with possession 
for Rs. 637. From 1902 to 1933, Sri Ram, 
plaintiff, was shown as a mortgagee with 
possession, and Mt. Natho and later on 
the reversioners of her husband were 
throughout shown as the owners of the 
land in suit. The written statements put 
in by Mt. Natho and Sri Ram in the suit 
brought by Hira show conclusively that 
Sri Ham submitted to the position assigned 
to him by the order of the Revenue Officer 
dated 9th May 1902. He regarded him. 
self not as an owner but merely a mort¬ 
gagee in possession. He did not lodge any 
appeal against the order of the Revenue 
Officer, He did not institute any suit to 
establish a sale in his favour. 

When Hira challenged the mortgage by 
means of a civil suit, Sri Bam did not take 
up the position that he had purchased the 
land in 1902 : he contented himself with 
pleading that Hira was not entitled to any 
relief until the sum of Rs. 637 had been 
paid to him. It must be remembered that 
even though Hira only challenged the 
mortgage as being without consideration 
and necessity, the plaintiff could get that 
suit dismissed by pleading that there was 
no subsisting mortgage and that he had 
become the owner of the land in dispute 
on account of the sale having taken place 
in his favour in the year 1902. The con. 
duct of Sri Ram from 1903 upto the time 
of the institution of the present suit shows 
in unmistakable terms that he regarded 
himself as a mortgagee of the land in dis- 
pute, and gave the reversioners of Mt. 
Natho the impression that he was a mere 
mortgagee and not the owner of the land. 

It was held by a Division Bench of the 
Punjab Chief Court in 65 P R 1908^ that 
a mortgagee, by conditional sale who is 
in possession of the property, cannot, by 
obtaining a decree in an illegal foreclosure 
proceeding or by asserting himself to be 
the proprietor and thereby obtaining muta¬ 
tion to that effect in his favour, alter the 
character of his original title, nor can he 
rely on a possession adverse to the mort¬ 
gagor to deprive him of his right to redeem 
the property. In order to deprive the 
mortgagor of the property the mortgagee 
must clearly evince his intention of hold- 
ing the land adversely to the mortgagor 
and must do some act as a manifestation 
of that intention to the knowledge of the 

1. Indar v. Assa Singh, (1903) 65 P R 1903=90 
P L R 1908=113 P W R 1908. 
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mortgagor. The conduct of Sri Ram from 
1.903 to 1933 not only does not manifest 
any intention of holding the land adversely 
to the mortgagor ; on the other hand his 
entire oonduot induoed a belief in the mind 
of the mortgagor that he was merely 
holding it as a mortgagee. The learned 
counsel for the respondent contended that 
as an oral sale had taken place in his 
client’s favour on 4th February 1902, he 
entered into possession as an owner, and 
that, thereafter his proprietary possession 
would continue, unless there was an ex¬ 
plicit agreement between the parties that 
in future he would hold the land as a 
mortgagee. This argument in my opi¬ 
nion ignores entirely the attitude adopted 
by Sri Ram plaintiff in his litigation with 
Hira in 1903. As mentioned already, it 
appears that after 9fch May 1902 Sri Ram 
reconciled himself to the order made by 
the Revenue Officer and regarded himself 
as a mortgagee with possession, the mort¬ 
gage debt being Rs. 637. 


dispute under an alleged oral sale by Mt. 
Natho, his subsequent conduct is inoom- 
patible with his ownership. 

For the reasons given above I would 
accept this appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the trial Court dis¬ 
missing the suit. Having regard to all the 
circumstances of the case 1 would leave 
the parties to bear their own costs through¬ 
out. 

Tek Chand, J .—I agree, 

R.W./fi.K, Appeal accepted. 
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Dalip Singh and Skemp, JJ. 

Sardar Sahib Sardar Khazan Singh — 

Appellant* 

V. 

Balia Ram and another —Decree-holders 

—Respondents, 


Sri Ram appeared as a witness in the 
present case, and was compelled to admit 
during the course of cross examination 
that at the time of the attestation of the 
different Jamabandis and the settlement 
records he was present. In the entries 
recorded therein he was shown as a mort¬ 
gagee of the land in dispute. He took no 
steps from the year 1903 upto the year 
1933 to get these entries rectified by hav¬ 
ing himself entered as an owner of the 
land in dispute. It was only when Mt. 
Dhapan and Chhotu entered into an agree¬ 
ment to sell the land for Rs. 2,700 in 
favour of Harphul, Chhotu and Jage Ram 
that he tried to secure the land for him¬ 
self by posing as the owner. The learned 
counsel for the respondent referred to a 
number of rulings, such as (1926) 27 P L R 
235.2 232 P L E 1911^ and 79 I C 39.^ 
All these oases are however distinguish¬ 
able as in these cases the possession was 
obtained by the person claiming to be the 
owner in assertion of his proprietary 
rights and there was no subsequent con¬ 
duct on his part showing that his rights 
fell short of full proprietary rights. In the 
present case, even if it be held that Sri 
Ram obtained possession of the land in 


2, Jowahar v. Amar Ohand, (1926) 27 P L 1 

236=91 I 0 934. / < ir u j 

3, Jiwa Khan v. Lakhmi Chand. (1911) 23 

^ ^ ® 1911=111 0 429=146 P W R 1911. 

Hamid Lai, AIR 1925 Lai 

o3“»i910 39i 


Letters Patent Appeal No. 151 of 1936, 
Decided on 16th June 1937, from order of 
Jai Lai, J., D/- 11th July 1936, reported 
in A I R 1937 Lah 419, 

Specific Relief Act (1877), S. 55-Decree 
granting mandatory injunction against cer¬ 
tain person—Execution of decree on ground 
of infringement of terms of decree - Person 
can plead that subject matter forming ground 
for mandatory injunction no longer exists: 
39 P L R 1 R L937 Rah 419, Reversed, 

It is always open in a decree granting an 
injunction against a certain person when execu¬ 
tion is taken out of that decree on the ground that 
that person has infringed the terms of the decree, 
to take as bis defence that the subject matter 
which formed the grounds for the mandatory 
iujuQction no longer existed and therefore that 
it was impossible for him to infringe the terms of 
any decree. [P 940 0 2] 

A window in respeofc of which a right of ease¬ 
ment existed and a mandatory injunction was 
granted from interfering with its enjoyment was 
4 feet in length and 2 feet in breadth and situated 
at a height of 10 feet from the ground. The 
window was subsequently changed to 4 ^ by 2^ 
feet dimensions and raised to a height of 16 feet 
from the ground when the house was re-built : 

^ Held', that the alteration in the location and 
dimensions of the window was such that the old 
easement pertaining to the old window oould not 
continue for the benefit of the new window : 
26 Bom 374, Bel, oni 39 P L R ?12^A I B 
2937 Lah 429, Reversed. [p 949 0 2] 

Gharn Singh — for Appellant. 

Shamair Chand for Respondents. 

Dalip Singh, J—In 1905 one Gokal 
Shah and one Kbushai Shah obtained a 
mandatory injunotion against one Khazan 
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Singh to the effect that they had acquired 
certain easements ^ith respect to various 
parnalas, roshandan and windows existing 
in their respective houses and that there, 
fore Khazan Singh could not build on his 
open site in such a fashion as to prejudice 
the rights of easements which had been 
acquired by Khushal Shah and Gokal 
Shah. The decree went on to state in 
what way Khazan Singh could build on 
his open site without infringing the vari¬ 
ous prescriptive rights enjoyed by Khushal 
Shah and Gokal Shah. Khushal Shah died 
and was succeeded by his son Balia Bam. 
Balia Bam purchased the house of Gokal 
Shah. He thus stood in the shoes both of 
Khushal Shah and Gokal Shah. In 1931 
Balia Bam brought the present applica¬ 
tions for execution of the decree passed in 
1905 alleging that Khazan Singh had 
built on his site in a manner which he was 
not allowed to do by the terms of the 
decree in 1905 and had thereby interfered 
with the prescriptive right enjoyed by the 
houses of Khushal Shah and Gokal Shah 
to both of whom Kalla Bam himself was 
the successor. Various defences were taken 
and various pleas urged which now no 
longer concern us. The trial Court held 
that the easements in both houses had 
been extinguished by change in the loca- 
tion of the ventilators, windows and par- 
nalas, also that the applications were 
barred by time and hence dismissed both 
the applications. On appeal the learned 
District Judge held that the easement had 
been extinguished by change in location 
and dimension of the windows and there¬ 
fore qua the window the question of limi¬ 
tation was immaterial. As regards the 
parnalas however he held that the appli¬ 
cations were within time. He proceeded 
however to dismiss the appeals in both the 
applications. 

So far as the application qua Gokal 
Shah's house was concerned, the matter 
went no further, but so far as the applica¬ 
tion qua Khushal Shah's house was con. 
cerned a second appeal was lodged in this 
Court. The learned Judge sitting in Single 
Bench who heard this appeal came to the 
conclusion that the findings of the Courts 
below were findings of fact and could not 
be disturbed, but that as a decree had been 
passed prescribing the terms on which 
Khazan Singh could build on his open site, 
all that the executing Court could now do 
was to fix its mind on the conditions as 
they existed in 1905 without regard to the 
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question whether those conditions now 
existed or not and proceed to determine 
whether the present building infringed any 
prescriptive rights, had the window and the 
parnalas existed now as they existed in 
1905. He therefore accepted the appeal 
and remanded the case for disposal back 
to the trial Court. From this decision a 
Letters Patent appeal has been taken in 
this Court and we have heard the argu¬ 
ments of the learned counsel for the appel- 
lant and of the respondent. The facts are 
a little difficult to ascertain from the judg¬ 
ment of the trial Court or the District. 
Court, because the Courts were dealing 
with the two houses of Khushal Shah 
and Gokal Shah together but it has been 
now conceded before us by the learned 
counsel on both sides and by the represen- 
tatives of the parties who are present that 
so far as Khushal Shah's house is concerned, 
there was in it in 1905 one window in the 
second storey and one parnala in the roof 
of the second storey. We are therefore 
only concerned with these two matters in 
this Letters Patent appeal. 

So far as the judgment of the learned 
Judge of this Court is concerned, it appears 
to me that it is always open in a deoreei 
granting an injunction against a certain 
person when execution was taken out of 
that decree on the ground that that person 
has infringed the terms of the decree, to 
take as his defence that the subject mat¬ 
ter which formed the grounds for the 
mandatory injunction no longer existed 
and therefore that it was impossible for 
him to infringe the terms of any decree. 
In the particular case before us, the ques¬ 
tion is whether the window and the 
parnala are so changed by reason of 
re-building or re-placing of them that the 
old easement which formed the subject 
of the mandatory injunction no longer 
exists. The question therefore is essenti- 
ally one of fact. Now the facts as ascer¬ 
tained in this Court are that the window 
originally was of the following dimensions: 
4 feet length and 2 feet width. It was 
situated at a height of 10 or 11 feet from 
the ground. The present window is of the. 
following dimensions : 4i feet length byj 
feet breadth and is situate at a height^ 
of 16 feet from the ground. It seems to! 
me that both the location and the dimen-: 
sions of the window have been altered in; 
such a fashion that it is impossible to say' 
or hold that the old easement pertaining 
to the old window continues for the bene*l 
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fife of the new window. If aufehorifey were Gokal Shah’s house is of course nofc dia- 
needed for this proposition, ib can be found fcurbed. 


in zo Eom 374^ where fehe matter is dis¬ 
cussed in the judgments of both the 
learned Judges who delivered judgment in 
that case. 

So far however as fehe parnala is con¬ 
cerned, the old parnala was in the second 
storey and was situate at the height of 
22 feet from the ground. The present par¬ 
nala is also situate in the second storey and 
the height of the story is now 26 feet 
from the ground. Of course it is impos¬ 
sible to lay down any general rule as to 
what difference of height in a parnala 
should be reckoned as substantially 
increasing the burden of the servient tene. 
ment and thereby either extinguishing the 
easement or furnishing ground for a 
counter injunction against the dominant 
tenant, bub in the circumstances of this 
particular case I cannot see that the rais¬ 
ing of the height by 4 feet can possibly 
be held to have so materially increased the 
burden on the servient tenement as to 
extinguish the easement. 

So far as the parnala in the first storey 
of the present building is concerned, there 
can be no question as it has been admitted 
before us by both parties that no such par¬ 
nala existed at all in 1905. There can be 
therefore no question of any easement 
with respect to it nor of any infringement 
of the decree which was passed in 1905. I 
would therefore accept this appeal and 
hold that the plaintiff's application qua 
fehe window is no longer good in the case 
of Khushal Shah's old house now repre¬ 
sented by Balia Barn’s new house. As 
regards the parnala, if that parnala has 
been blocked as held by the Courts below, 
which has not been contested before us, by 
fehe building of the wall called D L by 
the learned District Judge, then the execu¬ 
tion application is good qua the parnala 
and ife will be for the trial Court to deter¬ 
mine with reference to these facts whether 
that wall should be demolished or whe¬ 
ther the respondent Khazan Singh should 
provide some means for taking the water 
of this parnala on to his own house or 
land and disposing of ife as before. The 
parties will bear their own costs through¬ 
out so far as the application qua Khushal 
Shah's old house, now Balia Barn’s new 
house, is concerned. The order of costs qua 

1. Bai Hariganga v. Trikamlal, (1902) 26 Bom 

374=4 Bom L B 84* 


Skemp, J. — I agree. 

K.bVr.K. Appeal allowed* 

A. I. R. 1937 Lahore 841 

Bhide, J. 

Suraj Mal — Petitioner. 

V. 

Babu Eam and others — Respondents. 

Civil Miso. Petn. No. 225 of 1937, 
Decided on 11th May 1937, for staying 
execution proceedings in the Court of 
Senior Subordinate Judge, Delhi. 

Execution — Slay — Minor's estate under 
management of District Judge — The only 
creditor executing bis decree by attachment 
and sale of minor’s property — Stay of sale 
pending appeal by minor should be granted 
without insisting on fresh security. 

Where the estate of the minor is under the 
management of the District Judge and there are 
no other creditors of the minor except the decree- 
holder executing his decree by attachment and 
sale of the minor’s property, the stay of sale 
should be granted by allowing the property to 
remain under attachment pending the appeal 
filed by minor against decree under execution, 
without insisting on any other security, 

[P 841 G2; P 842 0 1] 
E. L. Anand I — for Petitioner. 

Darbari Lai and Mela Eam — 

for Bespondents. 
Order. This is an application for 
stay of execution of a decree for Bupees 
13,305-12.3 with costs and interest ob¬ 
tained by the plaintiff-respondent against 
the petitioner who is a minor. The res¬ 
pondent seeks to sell a house belonging to 
the petitioner and attach a sum of about 
Bs. 6,000 (six thousand), which is lying in 
deposit with the Imperial Bank of India. 
The application purported to be made 
under S. 151. Civil P. 0 , but this was due 
to the fact that the petitioner's appeal bad 
not been admitted when the petition was 
presented. The petition can be however 
treated to be one under 0. 41, Br. 5 and 6 
as requested. 

Order 41, B. 6 seems to be inapplioable 

as no application for stay of sale was 
made to the executing Court. As regards 

5, the sale can be stayed on 
furnishing security. But fehe learned coun¬ 
sel for the petitioner has requested that fehe 
house and the sum of Es. 6,000 may 
remain under attachment during the pen¬ 
dency of the appeal and that this will 
form adequate security. The estate of the 
minor is under the management of the 
Disferiofe Judge now and it is stated that 
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there are no other creditors of the minor. 
It is further stated that it will be difficult 
|for the minor petitioner to find any other 
Iseourity. In view of all the oiroumstanoes, 
|the request made on behalf of the minor 
I petitioner seems reasonable. I accordingly 
direct that bouse and the deposit in the 
Imperial Bank may be attached, but the 
property should not be sold or delivered 
till disposal of the appeal. I farther direct 
that the appeal should be expedited, 

b.d./r.k. Order accordingly. 
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Monroe, J. 

^^essrs. Tikam Chand.Bhag Chand — 

Defendants—Appellants. 

V. 

Firm Kakhan Lai.Din Dayal — 

Plaintiffs—Kespondenta. 

Second Appeal Nos. 183 and 184 of 
1937, Decided on 1st July 1937, from 
decree of Addl. Dist, Judge, Delhi, D/. 5th 
November 1936. 

(a) Practice- Appeal — Alternative plea — 
Failure to prove claim for damages based on 
re-sale Alternative plea for damages on 

basis of market price cannot be taken in 
appeal. 

Wboro in a case for damages for breach of con¬ 
tract a party claims damages on the basis of a re¬ 
sale aod lails to prove it, it cannot in appeal set 
up an alternative claim for damages on the basis 
of a market price, [p 342 0 2] 

(b) Contract—Breach — Word 'deposit* im¬ 
plies forfeiture in case of breach. 

The use of the word ‘deposit’ in contract 
implies an agreement that the sum deposited may 
bo forfeited in case of broach by the depositor : 
AIR 1919 All 265 ; Howe v. Smith, (1884)27 
Ch D 89 and Collins v. Sli?nson, (1883) 11 Q B D 
142, Bel. on. [p 342 0 2] 

M, C, Mahajan and 7. L. Kapur — 

for Appellants. 

M. C. Sud — for Eespondents. 

Judgment. — These appeals arise out of 
a suit relating to an agreement for the 
sale and purchase of 220 bales of yarn, 
the vendors being the appellants in both 
the appeals. The respondents contracted 
to purchase 220 bales in July 1933 at the 
rate of Rs. 2.15-6 per bundle and paid a 
sum of Es. 95C by way of deposit for 
which credit was to be given on comple¬ 
tion. The respondents as plaintiffs, alleged 
that the appellants supplied 52 bales and 
failed to deliver the rest and that the res- 
pondents cancelled the contract on 30th 
August 1933: the respondents claimed 
Es. 2,000 damages (including the sum of 
Es, 950 paid as deposit) for breach of con. 


tract. The appellants alleged that they 
were ready to perform the contract but 
the respondents broke the contract and 
refused to take delivery at the proper 
time. 

The trial Judge held that the respon¬ 
dents were guilty of a breach and the 
appellants were ready to perform the eon. 
tract: the breach was failure to deposit 
Es. 15 per bale according to the terms of 
the contract, which was a condition pre¬ 
cedent He dismissed the respondents’ suit 
He also dismissed the counter-claim on 
the ground that the appellants had not 
made a valid re.sale of the goods. Both 
sides appealed to the Additional District 
Judge, Delhi. He gave a decree to the 
respondents for Es. 950, the deposit. On 
the appellants* claim he held that the res. 
pondents failed to take delivery of the 
goods at the due time, but that the alleged 
re.sale of the goods had not been proved 
and therefore the claim for damages 
failed and he dismissed the present appel. 
lants’ appeal. So far as the appellants’ 
claim for damages is concerned, I am 
bound by the findings of fact and I uphold 
the decision of the learned Judge. The 
appellants claimed damages on the basis 
of a re-sale which they failed to prove 
they cannot now set up an alternative 
claim for damages on the basis of the 
market price. 

On the question of the deposit, I think 
that the learned Judge has fallen into 
serious error. He states that if there 
had been an agreement as to forfeiture, it 
must have been specifically pleaded, and 
was not. This is a narrow view of the 
pleading: the appellants throughout 
alleged that the sum of Es. 950 was a 
deposit and they refused to return it on 
that ground. The learned Judge also says 
that there is nothing on the record to 
show that the deposit was in the nature 
of earnest money and therefore this depo¬ 
sit was on the same footing as an advance. 
In the appellants’ letter of 13th July 1933, 
which contains their offer, the payment of 
a deposit, so described, is made a condition 
precedent. There is no suggestion that 
this sum was to be only an advance on 
the purchase money and in my opinion 
the description as ‘a deposit’ is conclusive. 
The use of the word ‘deposit’ implies an 
agreement that the sum deposited may be 
forfeited in case of breach by the depo¬ 
sitor. The learned Judge has identified an 
advance on foot of purchase money with a 
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deposit and in my opinion this view is 
incorrect : the cases cited by him in both 
of which the word used was 'advance*, only 
show that an advance of purchase money 
can be recovered. For the meaning and 
effect of the word 'deposit* I may refer to 
41 All 324* and (1884) 27 Ch D 89^ as 
well as the discussion by Bowen, L. J. in 
(1883) 11 Q B D 142.3 

I hold that the appellants were entitled 
to forfeit the deposit of Bs. 950. I there¬ 
fore allow the appellants' appeal (No. 184 
of 1937) against the decree for Es. 950 
and dismiss the respondents’ suit. I dis¬ 
miss the appeal (No. 183 of 1937) relating 
to the appellant’s counter-claim for 
damages. The respondents will pay the 
costs of the appellants in all Courts in 
Appeal No. 184 of 1937. 

3 C./r.k. _ Order accordingly, 

1« Mobaiuinad Habib'ul lah v. Mohammad 
Shafi, air 1919 All 265=60 I 0 918=41 
All 824=17 A L J 809. 

2, Howe V. Smith, (1884) 27 ChD89=63 L J Ch 

1055=60 L T 573=32 W R 802=48 J P 773. 

3. Collins V. Stimson. (1883) 11 Q B D 142=62 
L J Q B 440=48 L T 828. 
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Bhide, J. 

Bam Labhaya and another — 

Plaintiffs —’ Appellants. 

V 

Banna Lal Defendant—Respondent, 

First Appeal No. 224 of 1936, Decided 
on 8th February 1937, from order of 

1936°*^ ®**b.Judge, Sialkot, D/-21st August 

Civil P. C. (1908), Sch. 2. Para. 17-Agree¬ 
ment to refer dispute relating to division of 
properly of deceased testator to arbilralion 

Subsequent proceedings by one of parties 
for letters of administration of will of 
p®®®*®^~Apphcation by rest under Sch. 2, 
rara. 17, during administration proceedings, 
to file agreement regarding arbitration is 
quite competent — Proper course for Court 
!• to stop administration proceedings till 
application under Sch. 2, Para. 17 is decided. 

®uch as an arbitrator cannot 
oust the jurisdiction of Courts, but the rule 
applies only when the matter to be decided 
by the arbitrator is identical with the matter 
to be decided by the Court, [p 344 q 1 ] 

Parties .4, B and C interested in the estate left 
by the deceased entered into an agreement to 
refer their dispute relating to the division of 
the estate to the arbitration. G subsequently 
-applied for letters of administration regarding a 
win left by the deceased. A and B applied under 
Boh. 2. Para. 17, Civil P. 0., for Bling the agree¬ 
ment regarding reference to arbitration. It was 
contended for C that application under Sch. 2. 
-Para, 17, could not be entertained : 


Held : that the Court dealing with the applioa- 
tion for letters of administration bad simply to 
decide whether the will was duly executed, while 
the arbitrator had to divide the property accord* 
ing to the rule agreed to by the parties. There 
was thus no oonfliot of j'urisdiction between the 
arbitrator and the Court. The proper oourse for 
the Court was to stay its proceedings until the 
question of the validity of the agreement to refer 
the dispute to arbitration was decided in the 
proceedings under Boh. 2, Civil P. Q, \ A I R 
1922 hah 369 \ A I R 1923 Bom 365, Rel, on ; 
AIR 193i Lah 887 and A I R 1935 Lah 916, 
Dieting, [P 844 C 1, 2J 

J . N, Aggarwal — for Appellants. 

M, C. Mahajan and H, B. Mahajan 

— for Respondent. 

Judgment.—This appeal arises out of a 
dispute relating to the property of one 
Pandit Banshi Ram who died on 15th 
June 1936, Pandit Banshi Ram left 
three sons, namely Ram Labhaya and 
Cbaran Das by one wife and Panna Lal 
by another wife. On 29th June 1936, 
these sons entered into an agreement to 
refer their dispute relating to the division 
of the estate left by Banshi Ram to the 
arbitration of Lala Amin Chand. Subse¬ 
quently however on 7tb July 1937, 
Panna Lal applied for letters of admi¬ 
nistration with respect to a will left by 
Banshi Ram. On 9th July 1936, Ram 
Labhaya and Charan Das presented an 
application under Sch. 2, Para. 17, Civil 
P. C., to the Senior Subordinate Judge 
Sialkot, for filing the agreement regarding 
reference to arbitration. One of the con¬ 
tentions raised by Panna Lal was to the 
effect that the application could not be 
entertained as the proceedings on the 
application for letters of administration 
had already commenced and were pend¬ 
ing. The learned Senior Subordinate Judge 
upheld this contention and dismissed the 
application. From this decision, the present 
appeal has been preferred. 

The sole point for decision is whether 
the pendency of the proceedings on the 
application for letters of administration 
was a bar to the entertainment of the 
application under Sch. 2, Para. 17, Civil 
P. C., referred to above. The learned 
Senior Subordinate Judge has relied on 
T i ^ lp4 Lah 887* and A I R 1935 
Lah 916, but in my opinion these autho- 
rities do not support the view ta ken by 

1. GopiRam Guraoditta Mai v. Pokhar Daa 

AIR 1934 Lah 887 = 164 I 0 7 = 87 

PL R 138. 

2 . Ghaneaham Dasa-Goverdan Daaa v. Tefc 

Chand A I R 1936 Lah 916 = 167 I 0 867= 

17 Lah 291=38 P L R 636. 
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him. It is oorreot that a private tribunal 
auoh as an arbitrator cannot oust the 
jurisdiction of Courts, but the rule applies 
only \tben the matter to be decided by 
the arbitrator is identical with the matter 
to be decided by the Court : see 3 Lah 
296.^ In the present instance, the Court 
dealing with the application for letters of 
administration had simply to decide wbe. 
ther the will was duly executed by Banshi 
Earn while the arbitrator had to divide 
the property according to the Chundawand 
rule as agreed to by the parties. It is 
true that Panna Lai had raised a plea 
that the agreement was not binding on 
him as it was entered into under influence 
and this matter had to be considered by 
both the Courts. But this does not mean 
that there was any conflict of jurisdiction 
between the arbitrator and the Court. 
The question of the validity of the agree¬ 
ment was to be decided by the Court 
before the dispute could bo referred to 
arbitration. 

It was conceded by the learned counsel 
for the respondent that it was open to 
the parties to enter into an agreement for 
division of the property by arbitration 
contrary to the directions in the will and 
if in fact they had entered into any such 
agreement, the will would be superseded 
by the agreement and no letters of 
administration could be granted. All that 
can be reasonably urged in the eiroum. 
stances is that an issue arose as regards 
the validity of the agreement of reference 
to arbitration, which was to be decided by 
both the Courts and there was thus a 
conflict of jurisdiction between the Courts. 
But there was, I think, no conflict of 
jurisdiction as between the Courts and 
the Arbitrator. The proper course for 
the Court dealing with the application for 
letters of administration in the oircum- 
stances would have been, I think, to stay 
its proceedings until the question of the 
validity of the agreement to refer the 
dispute to arbitration was decided in the 
proceedings under Boh. 2, Civil P. 0., for 
this was the main issue in the latter pro¬ 
ceedings and it had to be decided before 
making a reference to arbitration. If the 
agreement is valid and supersedes the 
will, the proceedings regarding letters of 
administration would be obviously futile. 
It appears that an application for stay of 

3. Jai Earain Babu Lai v. Narain Das Jaini 

Mai, AIR 1922 Lah 869 = 69 I 0 583 = 

3 Lab 296. 
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proceedings relating to the application for 
letters of administration was made by 
the present appellants, but was rejected. 
The appellants did not apparently appeal 
or apply for revision of this order; hut it 
is still open to them to request the Court 
to postpone issue of the letters of admi¬ 
nistration at any rate till the question of 
the validity of the agreement to refer the 
matter to arbitration is decided in the 
proceedings under Sch. 2, Civil P. 0. 

The facts of the present case are very 
similar to those reported in a Division 
Bench ruling of the Bombay High Court 
reported as 73 I 0 416,^ cited for thei 
appellants and that ruling appears to me 
to support the appellants fully. In my 
opinion there was no conflict of jurisdic¬ 
tion as between the arbitrator and the 
Court in this case and the application 
under Sch. 2, Civil P. C., was maintain, 
able. I therefore accept this appeal and 
setting aside the order of the learned 
Senior Subordinate Judge remand the case 
to him for re-decision. Costs to follow 
final decision. Parties are directed to 
appear before the learned Senior Subordi¬ 
nate Judge on 23rd February 1937. 

v.b.b./r.k. _ Case Bemanded, 

4. Bhankat Bamobandra v. Bamobandra An* 
naji, AIR 1923 Bom 366=73 I 0 416 = 25 
Bom L R 437. 
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SPECIAL BENCH 

Young, C. J., Addison 
AND Din Mohammad, JJ. 

Syed Mohammad Habib, Publisher of 
Daily Siyasat, Lahore — Petitioner. 

V. 

Emperor, 

Criminal Case No. 9 of 1936, Decided' 
on 19bh February 1937. 

(a) Press (Emergency Powers) Act (23 of 
1931 as amended by Act 23 of 1932), S. 7 (3) 
^Notice annexed with translation of whole 
article is sufficient even though no spe* 
cific words are described in it. 

Where a notice iasaed under S. 7 (3), Press 
(Emergenoy Fowera) Aot as amended by the 
Criminal Law Amendment Aot ie annexed with a 
iranalation of the whole article, the notice is in 
sufficient compliance with the requirements of 
law and does not become defective merely beoauee 
it does not deaoribe the words, signs or visible re¬ 
presentations coming within the misohief of 
B. 4 (1) (d). [P 646 0 2] 

(b) Press (Emergency Powers) Act (23 
of 1931 as amended by Act 23 of 1932), 

S. 7 (3)—Offending article published during. 
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office of previous publisher — Successor in 
office can be ordered to deposit security. 

If a newspaper contains words coming with¬ 
in the mischief of 8. 4, Press (Emergency Powers) 
Act, it does not matter who the publisher hap¬ 
pens to be at the time of the notice under 8. 7 (3) 
of the Act. A change of publisher after the news¬ 
paper has inserted the offending article makes no 
difference and the new publisher can be required 
by the Looal Government to deposit the amount. 

[P 846 0 1] 

^ ^ (c) Press (Emergency Powers) Act (23 
of 1931 as amended by Act 23 of 1932). S. 7 
(1) and (3)—Powers of Magistrate and Local 
Government are not dependent upon each 
other Magistrate not taking security under 
S. 7 (1) from publisher-^Local Government is 
not debarred from proceeding under S. 7 (3). 

The Magistrate and the Local Government are 
completely independent of each other with res¬ 
pect to the functions exercised by each under the 
Press (Emergency Powers) Act. It is for the 
Magistrate and for him alone to decide what he is 
to do and it is for the Looal Government to de¬ 
cide what it is to do, each acting within the res¬ 
pective powers conferred upon them within the 
Act. 

The fact therefore that a Magistrate does not 
require security under 8. 7 (1) of the Act from a 
publisher cannot debar the Looal Government 
from taking action under 8. 7 (3) if it considers fit 
to take action under the powers given to it under 
8. 7 (3) : AIR 1935 Lah 333 {S S), Explained, 

[P 846 C 1, 2] 

M, M. Aslam Khun — for Petitioner. 

Dewan Bam Lai (Government Advo~ 
cate )— for the Crown. 

Young, C. J.— Syed Inayat Shah was 
printer and publisher of the newspaper 
styled the Urdu Daily Siyasat, Lahore. On 
15th October 1936, his brother Syed Mo. 
hammad Habib appeared before the Magis. 
trate under the provisions of S, 7 (1), 
Press (Emergency Powers) Act and made 
the necessary declarations that he was 
the printer and publisher of the said 
newspaper. The Magistrate did not re- 
quire him to deposit security. On 2Ath 
October 1936 the Punjab Government is¬ 
sued a notice under sub-s. (3) of S. 7 of 
the Act to Syed Inayat Shah calling upon 
him to deposit security to the amount of 
Bs. 3,000 as a particular article published 
in the issue of 8th October 1936 contained 
words of the nature described in 01. (d) 
sub-s. (l) of S. 4, Press (Emergency 
PowerB) Aotv Apparontly the Govornmenfe 
did not then note that he had ceased to 
be the publisher. Accordingly, on 7th 
November 1936, the Government issued a 
similar notice under sub-s. (3) of S. 7 of 
the Act to Syed Mohammad Habib alias 
Habib Shah as he was the publisher of 
the newspaper and he has put in this 
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petition under S. 23 of the Act, asking this 
Court to set aside the order demanding 
Rs. 3,000 as security from him under S. 7 (3). 

It was first objected that the notice was 
defective as it did not describe the words, 
signs or visible representations coming 
within the mischief of S. (4) (1) (d). There 
is no force in this contention as a transla- 
tion of the whole article was annexed to the 
notice and this was sufficient compliance 
with the requirements of the law in this 
respect. It was next argued that the Looal 
Government had no power to issue a second 
notice to Syed Mohammad Habib, seeing 
that it had already issued a notice to his 
brother Syed Inayat Shah. The first 
notice was obviously a mistake and of no 
effect as Syed Inayat Shah was not the 
publisher cf the paper at the time of the 
notice. The second notice was, therefore, 
the only valid notice, the first being a 
piece of waste paper. Thirdly, it was 
argued that the notice could not be issued 
to Syed Mohammad Habib as, on 8th 
October 1936, his brother Syed Inayat 
Shah was the publisher of the newspaper. 
This contention must be again repelled. 
Sub-s. (3) of S. 7 runs as follows : 

Whenever it appears to the Local Government 
that a newspaper published within its territories, 
in respect of which security under the provisions 
of this Act has not been required, or having been 
required has been refunded under sub-s. (2), con¬ 
tains any words, signs or visible representations 
of the nature described in S. 4, sub-s, (1), the 
Local Government may by notice in writing to 
the publisher of such newspaper, stating or des¬ 
cribing such words, signs or visible representa¬ 
tions, require the publisher to deposit with the 
Magistrate within whose jurisdiction the news¬ 
paper is published, security to such an amount 
not being less than five hundred or more than 
three thousand rupees, as the Looal Government 
may think fit to require. 

The meaning of this section is clear. It 
is that when a newspaper contains words 
coming within the mischief of S. 4, the 
Local Government may require, by notice 
in writing to the publisher of such news- 
paper security as set out in the section. 

In fact, it may bo said that it is the 
newspaper which is penalised. This is 
further clear from the wording of S. 23 (l) 
of the Act which runs as follows : 

. . . the publisher of a newspaper who has been 
ordered to deposit security under sub-s. (8) of 
8. 7 .. . may, within two months from the date 
of such order, apply to the High Court to set 
aside such order and the High Court shall decide 
If the newspaper... , in respect of which the 
order was made, did or did not contain any 
words, signs or visible representations of the 
nature described in 8. 4, sub-s. (I); 
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v?hile under the provisions of S. 25 of 
the Aot, the Special Benoh oan only seb 
aside the order if it appears to it that the 
words eto. were not of the nature des¬ 
cribed in S. 4 (l). It follows that it does 
not matter who the publisher happens to 
be at the time of the notice, if the news¬ 
paper contained words coming within the 
mischief of S. 4. Clearly a change of 
jpubliaher after the newspaper has inserted 
jthe offending article makes no difference; 
jthe new publisher can be required by the 
tocal Government to deposit the amount. 
If this were nob so, the object of enacting 
sub s. (3) of S. 7 could always be set at 
naught by a change of publishers and the 
new publisher could only be required by 
the Magistrate under sub-s. (l) to give 
security to the extent of Rs. 1,000. Apart, 
however, from this absurdity, the law is 
quite clear that the publisher, no matter 
who he is at the time of the notice, oan be 
required to deposit security if the news¬ 
paper contained any words coming within 
the mischief of S. 4. 

Fourthly, it was argued that the 
Local Government had no power to aot 
under sub.s. (3) of S. 7, seeing that the 
Magistrate under sub-s. (l) of the same 
section accepted on 15th October 1936 the 
declaration of Syed Mohammad Habib 
that he was the publisher without requir¬ 
ing security under that sub.section. In 
this connexion reference was made to 16 
Lah 270,^ where at p. 277 it is said that 
the District Magistrate under the Aot is 
ordinarily an agent of the Government, 
Tbe case itself does not afford any help in 
the decision of this case, but reliance is 
placed on the words already given. We 
however consider that the remark was 
not necessary for the decision of that case 
and is in the nature of an obiter dictum. 
Besides, it has been too broadly stated. 
A District Magistrate may be an agent of 
the Government when he is required to 
perform any functions on behalf of the 
Government in that capacity; but where 
he is invested with independent powers, 
he cannot be considered to be an agent of 
the Government in the discharge of those 
functions. It is clear from a perusal of 
the Aot that the Magistrate and the Local 
Government are completely independent 
of each other with respect to the functions 

1. In the matter of Virjanand Printing Press, 
Lahore, AIR 1935 Lah 338-1935 Or 0 672 
166 I 0 674=16 Lah 270=36 Or L J 971=37 
P L R 107 (8 B). 
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exercised by each. It is for the Magia. 
trate and for him alone to decide what 
he is to do and it is for the Local Govern, 
ment to decide what it is to do, each acting 
within the respective powers conferred 
upon them within the Aot. The fact 
therefore that the Magistrate did not 
require security under S. 7 (l) on 15th 
October 1936 from Syed Mohammad 
Habib did not debar the Local Govern¬ 
ment from taking action under aub-s. (3) if 
it considered it proper to take action under 
the powers given to it under that sub. 
section. The Magistrate may nob have 
been aware of the article at the time and 
the hands of the Local Government oan. 
not be tied by his action if the Local 
Government takes action under sub.s, (3) 
of S. 7. 

The last contention was that tbe article 
itself, though offensive, did not come with, 
in the mischief of S. 4 (l) (d) which runs 
as follows : 

Whenever any newspaper contains any words, 
signs or visible representations wbioh tend, 
directly or iodireotly, to bring into hatred or 
contempt His Majesty or the Government estab* 
lished by law in British India or the administra¬ 
tion of justice in British India or any class or 
section of His Majesty’s subjects in British India, 
or to exoite disaSeotion towards His Majesty or 
■the said Government , ., , 

The article commences with a bitter 
attack upon His Excellency the Governor 
but it does not end there. It also brings 
into hatred or contempt tbe Government 
of India and tbe Local Government: vide 
the passage printed at p. 7, line 19 et seq. 
of tbe paper book. Another such passage 
commences at line 28 of the same page. 
Tbe third such passage is printed at lines 
46 to 51. We have no hesitation in hold, 
ing that the article as a whole and these 
passages in particular, tend directly and in. 
directly to bring into hatred or contempt 
the Government established by law in 
British India and the administration of 
justice in British India and to exoite 
disaffection towards the said Government. 
This being so, tbe local Government had 
power to require the security in question. 
We therefore dismiss the application with 
costs. Gounsers fee Ba. 150. 

e.b./b.k. Application dismiczed. 
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Tek Chand, J. 


Meld Raw and anotheT — Defendanta- 
Appellants. 

V. 

Inayat Begam, Plaintiff and anotheT, 
Defendant—Respondents. 

Second Appeal No. 1558 of 1936. Deci¬ 
ded on 18th February 1937, from decree 

of Dist. Judge, Gujranwala, D/. 24th 
August 1936. 

Civil P. C. (1908), O. 21. R. 63-Gift of 
property by judgment-debtor to daughter 
after passing of decree - Property attached 
in execution—Daughter's objection dismissed 
— Suit under O 21, R 63 — Onus of proving 
bona fides of gift held lay heavily upon 
daughter—Remaining property of judgment- 
debtor being agricultural not available to 
creditors—Gift held not bona fide but made 
to defraud creditors. 

Certain urban property of the judgment-debtor 
was attached in execution of the decree but waa 
released as he agreed to pay the decree amount by 
jnstalmenta. After this the property was gifted 
by him to his daughter. The gift deed stated that 
It was made for the maintenance of the daughter 
as her relations with the husband were strained. 
It also stated that the possession of the property 
was given to the daughter. The property was 
again attached and the daughter objected to this* 
but her objection was dismissed. She then filed a 
suit under 0. 21. R 63, Civil P. 0. The relations 
of the daughter with her husband were strained 
Binoe long. The property was in possession of the 
tenants who paid rent to judgment-debtor and 
neither the daughter went in the witness-box nor 
led evidence to disprove this. The remaininc 
property of the judgment-debtor was agricultural 
and as such was not available for sale in exeou- 
BioD of the decree : 

J \ heavily upon the 

daughter to prove not only the factum of the gift 

but also to establish its bona fides and show 
that It was not made to defeat and delay the 
creditors of the donor especially as she was un- 
successful objector in execution proceedings and 
she failed to do so. [p g^g q 

Seld further .‘ that the gift being of the entire 
attachable and saleable property of the judgment- 
debtor made at the time when he waa in debt 
was obviously not bona fide and was made to 
defeat and delay the creditors of the donor. 

CP 848 C 2] 

Lai Chand Malhotra — for Appellants. 
Skahir Ahmed — for Respondents. 

Judgment. -The appellant had two 

money _ decrees for Es. 500 and Es. 400 
respectively, against Hakim Ali Gujiar of 
Mauza Dhama, District Gujrat (defen. 
dant 2 ). In execution of these decrees, he 
attached a shop and a vacant site situate at 
Karimpura, a suburb of Lala Musa, alleging 
that they were the property of the judg. 
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ment-debtor. Proceedings for execution of 
the two decrees had been taken in the Court 
of Lala Raghunath Lai and Sayyed Latif 
Shah, Subordinate Judges, respectively. 
In both cases Mt. Inayat Begam, daughter 
of the judgment.debtor, objected alleging 
that by a deed executed and registered on 
3rd July 1934, the attached sbop and site, 
together with two other shops and four 
houses, also situate at Karimpura, had 
been gifted by the judgment.debtor to her, 

and that they were not liable to attach¬ 
ment and sale in execution of the decrees 
obtained by the appellant against the 
judgment.debtor. After enquiry, both the 
Subordinate Judges, Lala Raghunath Lai 
and Sayyed Latif Shab, dismissed the 
objection, holding that the transfer by 
Hakim Ali in favour of Mb. Inayat Begam 
was gratuitous and had been made collu. 
sively with the intention of defeating and 
delaying his creditors. Mt. Inayat Begam 
instituted a suit under 0. 21, R. 63, Civil 
P. C. for a declaration that the shop and 
the site in question were her property and 
could not be attached and sold in exeou- 
tion of the decree. The decree-holder 
denied the plaintiff’s claim and pleaded 

that the alleged gift was fraudulent and 
not binding on him. 

The only issue framed in the case was • 
Was any gift made by Hakim Ali in 
favour of the plaintiff, Mt. Inayat Begam 
and was it validly made ? Onus of proof on 

Subordinate Judge, Chan, 
dhn Aziz Ahmad, held the issue unproved, 
and finding that the gift was not bona fide 
and had been made to defraud the credi 
tors, he dismissed the suit. The plaintiff 
went in appeal to the District Judge, who 
accepted the appeal and decreed the suit 
granting the plaintiff the declaration asked 
for. The decree.holder has preferred a 
second appeal, and it has been contended 
on his ^half that the decision of the 
learned District Judge is vitiated by his 
omission to consider material evidence on 
the record and by his having approached 
the case from an erroneous legal stand. 

POIQC* 


The deed of gift by Hakim Ali in favour 
of the plaintiff is dated 3rd July 1934 
The decree of the appellant had been pass.' 
ed Hakim Ali much earlier. Indeed 

it 18 admitted that execution of these 
decrees had been taken out before 1934 
and the shop in dispute had actually been 
attached. After the attachment the judg. 
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menfe.debtor appeared in Court, paid 
Re. 100 and undertook to pay the balance 
in a short time. On this undertaking, the 
decree-holder agreed that the attachment 
be raised and the shop released. Very 
soon afterwards however, the judgment- 
debtor executed the deed in question gift¬ 
ing his particular shop and two other 
shops, four houses and a site situate in 
Karimpura, to this daughter, the plaintiff. 
The reason for the gift, as given in the 
deed, was that the relations between 
Mt. Inayat Begam and her husband had 
been strained, that she had been living 
with her father and that the latter wanted 
to make provision for her, lest after his 
death his sons might decline to maintain 
her. In the deed of gift it was stated that 
possession of the property had been given 
to the donee. The decree-holder, however, 
denied this fact and led evidence to prove 
that the gifted property had been in actual 
possession of tenants since long before the 
execution of the deed of gift, and that 
these tenants were still paying rent to 
Hakim Ali. No effort was made by the 
plaintiff to prove the contrary. None of 
the tenants of the property comprised in 
the gift was examined at the trial nor any 
rent.deed in favour of the plaintiff pro¬ 
duced. Indeed, the plaintiff herself did 
not go into the witness-box to swear to 
the transfer of possession to her. This is 
a very serious defect in her case, especially 
when it is borne in mind that she being 
the unsuccessful objector in execution pro¬ 
ceedings and the plaintiff in the suit, the 
onus lay heavily on her to prove not only 
the factum of the gift, but also to establish 
its bona fides and show that it was not in¬ 
tended to defeat and delay the creditors of 
the donor. Again, it is admitted by 
Hakim Ali in bis statement as a witness, 
that the plaintiff was married 11 or 12 
years ago, that her relations with her hus¬ 
band had been strained from the very 
beginning and consequently she had been 
living with him ever since. It has not 
been explained why no provision was 
made for her before, and Hakim Ali 
suddenly thought of gifting to her all his 
urban property (which was the only pro- 
perty which could be made available for 
payment of his debts), so soon after a por. 
tion of this property had actually been 
attached in execution of decrees and had 
been released on his giving an undertak. 
ing that he would pay the decretal amount 
in instalments. All these important facts 


appear to have escaped the notice of the 
learned District Judge. 

The learned Judge has laid considerable 
stress on the statement of the judgment- 
debtor that he had 50 to 60 bighas of 
agricultural land, worth Rs. 8,000 to 
Rs. 10.000 besides four houses worth 
Rs. 4,000. The extent of the land, the 
houses and their value are stated by the 
defendants’ witnesses to be much lass. It 
is however not necessary to consider the 
question of valuation, as it ia admitted 
that agricultural land could not be sold in 
execution of a decree under the provisiona 
of the Punjab Alienation of Land Act. The 
houses are situate in Mauza Dhama and it 
is in evidence that they are occupied by 
the judgment-debtor and his family. Under 
the provisions of S. 35, Punjab Relief of 
Indebtedness Act, these houses are not 
liable to attachment in execution of a 
money decree except under certain oondi. 
tions, which have not been proved to exist 
in the case. None of this property, what¬ 
ever its value might be, was therefore 
available for the decree-holder appellant 
or the other unsecured creditors of Hakim 
Ali for satisfaction of their debts. The 
only property which could be attached 
and sold consisted of three shops, four 
houses and a site in Karimpura, and all 
these properties were gifted by Hakim 
Ali to his daughter by the deed in ques¬ 
tion. If he really wanted to make provi¬ 
sion for his daughter, it has not been 
explained why he did not give a portion of 
his agricultural land to her. 

The gift being of the entire attachable 
and saleable property of the judgment- 
debtor to his daughter, made at a time 
when he was in debt to the extent of 
Rs. 1,700 to unsecured creditors, besides 
certain sums due on mortgages, it is 
obvious that the transfer was not a bona 
fide transaction, but had been made to 
defeat and delay the donor's creditors. 
As stated already, the onus lay heavily on 
the plaintiff to prove the bona fides of the'; 
gift and she had failed to do so. 

I accept the appeal, set aside the judg¬ 
ment and decree of the learned District 
Judge and restore that of the Court of first 
instance dismissing the plaintiff’s suit 
with costs throughout. 

s.o./r.k. Appeal accepted. 
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A. L R. 1937 Lahore 849 

Tek Chand, Offg. C. J. 

Maru — Plaintiff — Appellant. 

V, 

Abdul Bahim and others — Defendants 

— Respondents. 

Second Appeals Nos. 1539 to 1545 of 
'1936, Decided on 6th April 1937, from 
■decree of Addl. Dist, Judge, Karnal at 
Ambala, D/. 15th July 1936. 

Punjab Tenancy Act (16 of 1887), S. 50*A 
— Second suit in Civil Court is barred only 
•on grounds fought in Revenue Court under 
Ss, 45 (6) and 50—Suit in Revenue Court 
under S, 50 dismissed —Second suit in Civil 
Court claiming possession on ground of 
•ownership by prescription is not barred. 

Seotion 60-A, Punjab Tenancy Act, must be 
read along with Ss. 45 (6) and 50, which are ex* 
.piessly mentioned in it, and the only reasonable 
interpretation whioh oan be put on it is that a 
-second trial between the parties is barred in the 
Civil Courts on the grounds on whioh they had 
fought it in the Revenue Court under S. 45 (6) or 
B. 60. Rejection by Revenue Court of the tenant’s 
•olaim under 8. 50 to contest his liability to eject¬ 
ment on the ground that he is an occupancy 
tenant does not bar bis suit in a Civil Court for 
possession of land on the ground that he has 
acquired ownership of the land by prescription : 
AIR 1933 hah 1016, Foil. \ AI B 1985 hah 
719, Dissent. [P 850 0 1, 2] 

Shamair Chand — for Appellanfc. 

Muhammad Amin Khan — 

for Respondents. 

Judgment.—The facts of the ease which 
has given rise to Second Appeals Nos. 1539 
to 1545 of 1986 are as follows: The defen¬ 
dants, claiming to be landlords of the land 
in dispute, had notices for ejectment served 
on the plaintiffs under S. 45, Punjab 
Tenancy Act. In pursuance of these notices, 
the plaintiffs were ejected. They then 
brought suits for recovery of possession in 
the Revenue Court under S. 50, Punjab 
Tenancy Act, denying their liability to be 
ejected on the ground that they were 
occupancy tenants. These suits were dis¬ 
missed. The plaintiffs have now sued in 
the Civil Courts for possession, alleging 
that they had become owners of the land 
by adverse possession and in t!he alterna- 
'tive claiming to be occupancy tenants. The 
suits were dismissed by the trial Judge on 
the preliminary ground that the Civil 
Court had no jurisdiction to entertain them 
by reason of the provisions of S. 50-A, 
Punjab Tenancy Act, which was added by 
(Punjab) Act 5 of 1929. The plaintiffs 
appealed to the District Court, but their 
appeals have been dismissed by the Addi- 
itional District Judge. 

1937 L/107 & 108 


There oan be no doubt as to the oorreot- 
ness of the decision of the Court below, so 
far as the alternative olaim is concerned : 
and indeed this was frankly conceded 
before me by the learned counsel for the 
appellants. In 9 Lah 38,^ a Full Bench of 
this Court had held in 1928 that under 
the law as it then stood, a Civil Court had 
jurisdiction to entertain and try a suit 
brought by a person who had been dispos¬ 
sessed from his tenancy after notice issued 
to him under S. 45, Tenancy Act, and who 
had been unsuccessful in a suit brought in 
the Revenue Court to contest his liability 
to ejectment, for possession of the land 
from which he had been ejected on the 
ground that he had a right of occupancy 
therein, but that the subsequent proceed¬ 
ings in the Civil Court would be regulated 
by the Proviso to sub-s. (3) of S. 77. It was 
to get rid of the effect of this decision, and 
to prohibit the same matter being agitated 
once again on the same grounds in the 
Civil Courts after it had been heard and 
decided in the Revenue Courts, that the 
Legislature enacted Act 5 of 1929, whereby 
S. 50-A was added to the Punjab Tenancy 
Act. That section laid down that : 

No person whose ejeotment has been ordered by 
a Revenue Oourt under S. 46, sub-s. (6), or whose 
suit has been dismissed under B. 60, may institute 
a suit in a Civil Court to contest his liability to 
ejeotment, or to recover possession or oooupanoy 
rights, or to recover compensation, 

Reading this seotion with S. 50, it is 
quite clear that a Civil Court has no juris¬ 
diction to entertain a suit on the ground 
that the plaintiff is not liable to ejectment 
because he is an occupancy tenant, after 
he has unsuccessfully sued in the Revenue 
Courts under S. 50 to contest his liability 
on the same ground. The question, how. 
ever, remains whether the bar applies 
equally if the suit in the Civil Court is 
based on the ground that the plaintiff had 
acquired ownership of the land in dispute 
by adverse possession. On this point there 
are two contradictory decisions by Single 
Benches of this Court. In A I R 1933 Lah 
1016,^ Dalip Singh, J. hold that rejection 
by a Revenue Court of the plaintiff’s olaim 
to contest his liability to ejectment on the 
ground that he is an occupancy tenant 
would not bar his suit in a Civil Oourt for 
a declaration that he had acquired owner- 
ship of the land by prescription. He 

1. Chefca V. Baija, AIR 1927 Lah 452=106 I 0 
607=9 Lah 38=29 P L R 489 (P B). 

2. Sultan Mahmud v. Ahmad Khan, AIR 1933 
Lah 1016=147 I 0 521. 
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expressed the opinion that 8. 60-A had no 
bearing to suit of this kind, it being 
inapplicable * as the suit in question was 
not of the class contemplated by that 
section". In AIR 1935 Lah719^ Currie, X, 
without reference to the previous decision 
of Dalip Singh, J. which does not appear 
to have been brought to his notice, held 
that where a suit to contest liability to 
ejectment has been dismissed by the 
Revenue Court, a subsequent suit in a Civil 
Court is not competent, even though on 
the face of it the suit is one for a declara¬ 
tion that the plaintiff is owner by virtue 
of adverse possession, but is in substance 
one to contest their liability to ejectment. 

The facts of the case decided by Dalip 
Singh, J. are not given in detail in the 
judgment as printed in the All India 
Reporter.* But on reference to the origi. 
nal record (Civil Appeal No. 1531 of 1932) 
I find that the point involved was substan. 
tially the same as in the case decided by 
Currie, J. in 1935. It appears that the 
defendants in that suit had got a notice of 
ejectment served on the plaintiffs under 
S. 45, The plaintiffs contested their 
liability to ejectment and within two 
months from the date of the service of 
the notice brought a suit under S. 45 (3) 
for cancellation of the notice and prayed 
that they be declared occupancy tenants. 
This suit was dismissed by the Revenue 
Court. A fresh notice for ejectment was 
then served on the plaintiffs, and they, 
instead of contesting the notice under 
S. 45 (3) or bringing a suit under S. 50 in 
the Revenue Court, sued in the Civil 
Court for a declaration that they were 
the owners of the land in dispute, hav- 
ing acquired title by adverse posses¬ 
sion. As stated above, the learned Judge 
held that the suit was not barred by sec. 
tion 50.A. 

It seems to me, with all respect, that 
the law has been laid down correctly by 
Dalip Singh, J. in the case cited. There 
is no doubt that S. 50-A is not very 
happily worded. But it must be read 
along with Ss. 45 (6) and 50, which are 
expressly mentioned in it, and the only 
reasonable interpretation which can be 
jput on it is that a second trial between 

3. Mehai Ehan v, Atta Muhammad Bbah, AIR 
1986 Lah 719=166 I 0 692=16 Lah 1086= 
87 P L R 607, 

• [The High Court Judgment did not give facts in 
detail nor were facts necessary for purposes of 
the report—£d.] 
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the parties is barred in the Civil Courts 
on^ the grounds on which they had fought ■ 
it in the Revenue Court under S. 45 (6) or 

5. 50. It is conceded that a Revenue 
Court has no jurisdiction to determine the 
question of the alleged acquisition of title 
by adverse'possession. Therefore, in the 
suit under S. 50, even if the plaintiff had 
claimed to contest his liability to be 
ejected on the ground that he had acquired 
title by prescription, the Revenue Court 
would have had to decline to go into the 
question and the proper course for it 
would have been to refer the parties to a 
Civil Court. In this connection reference 
may be made to the decision of Mr. Miles. 
Irving, Financial Commissioner, in n 
L L T 76.^ where he observed that "only, 
a Civil Court can adjudicate finally on the 
question of adverse possession;’’ and 

If in any case, e. g. suit by tenant to contest a 
notice of ejectment, it becomes necessary to deter¬ 
mine the question of adverse possession, the pro¬ 
per course of the Revenue Court is to follow the* 

procedure laid down in 8. 98, Punjab Tenancy 
Act 

and refer the parties to a civil suit. If? 
was also held that if instead of following 
this procedure the Revenue Court has 
decided forthwith the question of adverse 
possession, its decision is without jurisdio- 
tion. It is also admitted by the learned 
counsel for the respondents that if, after 
notice under S. 45 had been served on the 
plaintiffs, they had not brought any suit 
under S. 45 (6) or S. 50 in the Revenue 
Court, it would have been open to thenv 
to sue in the Civil Court straight off on 
the strength of their alleged title acquired 
by adverse possession. If this is so, I do 
not see why the mere fact that a suit has 
been previously brought in a Revenue 
Court to contest their liability to eject¬ 
ment on the ground that they were ocou- 
panoy tenants, should bar the jurisdiction 
of Civil Courts to entertam the suit based 
on adverse possession, this matter being 
in the cognizance of Civil Courts alone. 
In support of his decision to the contrary, 
Currie, J. has referred to 3 P R 1895.*^ 
But, if I may say so with all respect, a 
careful perusal of the judgment delivered 
in that case will show that it does not 
lay down that the Civil Court has no 
jurisdiction to entertain a suit like the 
one before us. On the other hand, tho 
following passage in the judgment of Ben- 

4. Sadhu Bam v. Meht Shah, II L L T 76. 

6. Thakar Qit v. Bal Bakhi, (1896) 8 P B 1696*. 


1937 


Lahore 851 


JowAHiR Singh v. Fleming Shaw & Co. 


ton, J. in that case (p. 16) makes it dear 
that such a suit is oompetent: 

Sir Meredybh Flowden has pointed out that a 
person who has received notice of ejectment and 
who sues in the Revenue Court, either gets 
decrees protecting him, or he fails and is ejected. 
If he claims to be a proprietor it is still open to 
him to sue in the Civil Court and claim the land 
as a proprietor, if this be his contention. The 
difieienoe between success and failure in the 
Revenue Court for such a person is that be appears 
in the Civil Court and contests his claim either 
with or without the vantage ground of possession 
which may be very important. 

After fully considering the matter I am 
of opinion that the law was correctly laid 
down by Dalip Singh, J. in A I E 1933 
Lah 1016,^ which I respectfully follow, in 
preference to A I E 1935 Lah 719.^ I 
accordingly accept these appeals, set aside 
the judgment of the Courts below and 
remand the oases to the Court of first 
instance under 0. 41 of E. 23, Civil P. G., 
for decision on the merits. Court.fee on 
each appeal will be refunded ; other costs 
will be costs in the cause. Before oonolud. 
ing I wish to make it clear that in 
accepting these appeals I am merely decid. 
ing the question of jurisdiction, and this 
judgment should not be taken as contain, 
ing the remotest indication of my opinion 
on the merits of the claims of the various 
plaintiffs. These are matters which will 
be decided by the trial Court on the evi¬ 
dence which might be produced before it. 

S.O./d.s. Cases remanded* 
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Tek Chand, Opfg, G. J. and 
Abdul Eashid, J. 

Firm Jowahir Singk.Sundar Singh — 
Plaintiffs — Petitioners. 

v. 

Fleming Shaw and Co. Ltd.^ Amritsar 
& Karachi — Defendant — Ees- 
pondent. 

Civil Eevn, No. 240 of 1937, Deoided on 
15th July 1937, from order of Sub-Judge, 
First Class, Amritsar, D/- 27th February 
1937. 

(a) Arbitration Dispute lubmitted to 
arbitration Suit relating to tame dispute 
filed in Civil Court— No order staying suit 
obtained-^Civil Court alone must decide dis* 
pute and is not hampered by award by arbi¬ 
tration—Arbitration proceedings subsequent 
to suit are invalid—Party wishing to proceed 
with arbitration—Court may grant stay leav¬ 
ing parties to proceed with arbitration from 
the stage at which proceedings were at date 
of suit. 


Wheio tho same matter comes before two 
tribunals, a publio tribunal appointed by the 
Sovereign and a domestio forum chosen by the 
parties, and no order is made staying the proceed¬ 
ings either under S. 19, Arbitration Act, or under 
Para. 3 of Boh. 2, Civil P. 0., before the one or 
the other, the publio tribunal alone must decide 
that matter and cannot be hampered by any 
adjudication thereupon made by the private 
tribunal. Neither can that adjudication be 
pleaded as a bar to the action nor can it be 
allowed to affect the merits of the decision given 
by the publio tribunal. Thus the effect of the 
institution of the suit is that all proceedings before 
the arbitrators subsequent to the institution of 
the suit are invalid. But if after the institution 
of the suit a party still wishes to proceed with 
the arbitration, bis remedy is to apply for stay, 
which the Oourt will grant, unless there are 
weighty reasons to the contrary, leaving the par¬ 
ties to proceed with the arbitration from the stage 
at which the proceedings were on the date of the 
institution of the suit : A I R 1919 Sind 67, 
Dissent.; Case law discussed. [P 856 0 1, 2; 

P 867 0 1] 

(b) Arbitration Act (1899), S. 19 — Stay of 
suit — Order under S. 19 cannot be passed 
after award—Proper course is to plead award 
in bar of suit. 

The object of passing an order staying the 
suit under 8.19, Arbitration Act, is to allow the 
parties to proceed with the arbitration. But if 
before the application for stay is made or has 
been disposed of the arbitrators have already 
made the award, there will be no point in mak¬ 
ing the stay order. In that event, the proper 
course for the opposite party would be to plead 
the award in bar of the suit and not to obtain an 
order staying the suit pending arbitration which 
had already terminated : AIR 1919 Sind 67, 
Dissent. [P 867 0 1, 2] 

(c) Arbitration Act (1899), S. 19 — Stay of 
suit—Allegations of fraud, misrepresentation 
and coercion—Stay should be refused if they 
relate to root of agreement to refer to arbi¬ 
tration or refer to matters outside scope — 
The only forum is Civil Court. 

If allegations of fraud and ooeroion go to the 
very root of the agreement to refer to arbitra¬ 
tion, or if they relate to matters outside the 
scope of the submission, the only forum to decide 
that matter is the Civil Oourt. In either of these 
oases S. 19 will ex necessitate rei be inapplic¬ 
able. If on the other hand, misrepresentation, 
fraud or ooeroion is alleged to have been com¬ 
mitted in reference to matters whioh are sought 
to be proved in proof or disproof of the conten¬ 
tions of the parties relating to a dispute whioh 
has been, or can be, validly referred to arbitration 
in accordance with the original agreement, this 
will not necessarily be a ground for declining to 
stay the suit: AIR 1922 Lah 869; AIR 1921 
Cal 266 and A I R 198i Sind 200, Eel. on. 

[P 868 0 1] 

(d) Arbitration Act (1899), S. 19 — Dispute 
submitted by defendant to arbitration under 
agreement — Suit relating to same dispute 
instituted in Civil Court by plaintiff— Appli¬ 
cation under O. 39, R. 1, Civil P. C., by 
plaintiff restraining arbitration to proceed— 
No order on application — Award delivered 
by arbitration — Application by defendant 
under S« 19 to stay suit — No written state- 
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ment or any other proceeding taken by de¬ 
fendant in suit relating to dispute filed by 
plaintiff — Award declared null and void, as 
no order under S. 19 obtained before award 
—Application of defendant under S. 19 held 
should not be dismissed but allowed to 
proceed. 

The defendant submitted a dispute to the 
arbitration under an agreement to do so. The 
plaintiff instituted a suit in the Civil Court relat¬ 
ing to the same dispute in breach of the agree¬ 
ment. The plaintiff subsequently filed an applica¬ 
tion under 0. 39, R. 1, Civil P. C. for injunotion, 
restraining the arbitration from continuing its 
proceedings, pending the suit. The arbitration 
proceedings continued in spite of this application, 
on which no order had been passed and an award 
was delivered. Subsequently during 0. 39, R. 1, 
Civil P. C. proceedings, the defendant filed an 
application under 8. 19, Arbitration Act, praying 
the stay of the suit, as the award had already 
been delivered. The defendant had taken no other 
proceeding or filed any written statement in the 
suit ooncerning the dispute. The award was 
declared null and void as an order staying the 
suit under 8. 19 of the Act was not obtained 
before the award: 

Held : that the declaration of the award null 
and void did not mean that the defendant’s 
application under 8. 19 should be dismissed. On 
the other hand the Court was bound to oonsider 
and decide it according to law. [P 858 0 2] 

Dev Raj Sawhney — for Petifcionera. 

Norman Edmunds — for Respondent. 

Tek Chand, Offg, C. J, — This is a 
petition for revision of the order of the 
Subordinate Judge, First Class, Amritsar, 
dated 27th February 1937 passed under 
S. 19, Arbitration Act 9 of 1899 staying 
a suit for rendition of aooounts, which the 
plaintiff, petitioner had instituted against 
the defendant-respondent in his Court. 
The defendant, Messrs. Fleming Shaw 
& Co., Ltd. is a company incorporated in 
England and carries on business in various 
places in India. Its principal office in this 
country is at Karachi and it has an agency 
and an office at Amritsar, of which one 
Mr. Brine was the Manager during the 
period covered by the present dispute. 
The plaintiff firm Jawahar Singh-Sundar 
Singh is a firm of importers, piece-goods 
dealers and brokers, registered under the 
Partnership Act, having its Head Office at 
Amritsar. By an agreement dated 25th 
November 1927 (Ex. D.l) the defendant 
Company appointed the plaintiff firm as 
guarantee, brokers in Amritsar and through¬ 
out the Punjab : 

In respect of all cotton and woollen piece goods, 
yarn and (hardware) sundries intended for, or 
ordered by the said merchants (defendant Oom- 
pany), or intended for or ordered by all indentors 


or other persons through the said merchant! 
during the continuation of the agreement. 

The plaintiff firm guaranteed the full 
and due payment, performance and dis¬ 
charge to the defendant Company by all 
indentors or other persons of their liabi¬ 
lities, and it was to receive from the 
defendant commission at certain specified 
rates. The agreement was to remain in 
force, in the first instance, for 12 calendar 
months from let December 1927 and 
thereafter to continue for each subsequent 
year until terminated on three months’ 
notice delivered by one party to the other. 
The defendant Company was to keep 
aooounts of the transactions covered by 
the agreement; the accounts between the 
parties were to be made up once in every 
six months on 1st January and 1st July 
each year; and the final settlement was to 
be taken after the payment of all sums due 
under indents or orders covered by the 
guarantee. For the due fulfilment of the 
terms of the agreement, the plaintiffs 
deposited with the defendants the sum of 
twenty-five thousand rupees. Cl, 21 of the 
agreement (Ex. D.l) provided that all 
disputes between the parties 

touching any matter or thing arising out of the 
agreement or the construction thereof shall be 
referred to the arbitration of two European arbi¬ 
trators, managers or assistants in firms, who are 
members of the Karachi Ohamber of Oommeroe, 
resident of Karachi, and one to be chosen by each 
party. 

In the event of one of the parties failing 
to name an arbitrator within seven days 
after receipt of notice from the other, the 
latter was empowered to nominate both 
arbitrators whose decision was to be final 
and binding upon the parties. All proceed¬ 
ings in connexion with the arbitration 
were to take place at Karachi and were to 
be deemed to be within the provisions of 
the Arbitration Act 9 of 1899”, It is 
common ground between the parties that 
the business under the agreement continued 
between them for more than seven years. 
In the cold weather of 1934-35 however, 
differences appear to have arisen and on 
23rd January 1935 the defendant Oom. 
pany wrote to the plaintiff firm intimating 
that it had appointed Mr. Reed of Karachi 
as arbitrator and asking the plaintiff to 
nominate a European merchant of Karachi 
as the second arbitrator, as provided in 
Cl. 21 of the agreement. The plaintiff firm 
having failed to appoint the second arbi. 
trator, the defendant’s pleader at Amritsar 
sent a telegraphic reminder to the plaintiff 
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on 7th February 1935. The plaintiff firm 
sent no reply to this telegram till the 11th. 
In the meantime, on 9th February 1935, 
the firm instituted a suit against the 
defendant Company in the Court of the 
Subordinate Judge at Amritsar for rendi¬ 
tion of accounts of the dealings under the 
guarantee agreement of 25th November 
1927 (Ex. D-l). In the plaint it was 
averred that the plaintiff firm had at all 
times observed the terms of the agree¬ 
ment, that the accounts sent by the defen. 
dant Company to it were incomplete and 
incorrect, that the confirmation of these 
accounts given by Harbhajan Singh, one of 
the partners of the plaintiff firm, was 
based on inaccurate information supplied 
by the defendants, who had withheld and 
misrepresented material facts, that the 
defendant Company had wrongly debited 
the plaintiffs with the losses of transac¬ 
tions not covered by the agreement, 
especially those with one Hari Saran 
Chowkra, in respect of which a number of 
documents had been secured from Ear- 
bhajan Singh by fraud, misrepresentation, 
duress and undue pressure exercised by 
certain persons connected with the defen. 
dant Company. 

On 22nd February 1935 the plaintiff 
firm presented an application under 0. 39, 
R. 1, Civil P. C., for issue of an injunction 
to the defendant Company, restraining it 
from starting or continuing the arbitration 
proceedings at Karachi which it intended 
to take, as intimated in the telegram sent 
by the Company’s pleader on 7th February 
1935. This application came up for pre- 
liminary hearing before the Subordinate 
Judge on 23rd February 1935, who direct¬ 
ed notice to issue to the defendant to 
appear on 9th March 1935 and show cause 
why the injunction asked for be not grant¬ 
ed. This notice was served on Mr. Brine, 
the Amritsar Manager of the defendant 
Company, on 23rd February 1935. In the 
meantime on 11th February 1935 the 
plaintiff firm had replied by wire to the 
defendant’s pleader’s telegram of the 7th, 
intimating that a suit for rendition of 
accounts had been filed on 9th February 
1935, and asking the defendant not to 
proceed with the arbitration which it was 
stated would be illegal. 

Notwithstanding the receipt of this 
reply, and the service of notice of the appli¬ 
cation for injunction on its agency manager 
at Amritsar, the defendant Company 
proceeded with the arbitration. Purport¬ 


ing to act under Cl. 21 of the agreement, 
the defendant on 8th February 1935 
made a reference to Messrs, Leslie Reed 
and R. H. Martin of Karachi as arbitra¬ 
tors. These arbitrators fixed 25th Febru¬ 
ary 1935 as the date of hearing, and later 
adjourned it to 8th March 1935. On that 
date Mr. Eadhey Lai pleader for the 
plaintiff firm appeared before the arbitra¬ 
tors and lodged a protest questioning their 
jurisdiction to proceed with the arbitra¬ 
tion after the institution of the suit at 
Amritsar, and raised various other legal 
objections to the proceedings before them. 
After making a statement to this effect, 
he withdrew. The arbitrators however 
proceeded ex parte, and on 9th March 
1935 delivered an award directing the 
plaintiff firm to pay to the defendant 
Company the sum of Rs. 20,446-2.6 with 
interest at 6 per cent, per annum from 18th 
December 1934, and the costs of the 
reference. 

As already stated, the Subordinate Judge 
at Amritsar had fixed the same date, i. e. 
9th March 1935, for the hearing of the 
plaintiff's application under 0. 39, R. 1, 
when the defendant Company was to 
show cause why an injunction should not 
issue directing it not to proceed with the 
arbitration. On 9th March the defendants 
duly appeared by a pleader who stated 
that arbitration proceedings had been held 
at Karachi on 8th March and that, there¬ 
fore the plaintiff's application for issue of 
an injunction had become infruotuous. 
The Subordinate Judge adjourned the fur¬ 
ther hearing of this application to 14th 
March to enable the defendant’s pleader 
to ascertain if the arbitration proceedings 
were still going on or the award had actu- 
ally been delivered. Before the adjourn¬ 
ment of the case, however, the defendant’s 
pleader filed an application under S. 19, 
Arbitration Act, praying that the suit be 
stayed as, in accordance with the provisions 
of clause 21 of the agreement (Ex. D.l), 
the dispute concerning the agreement had 
been referred to the arbitration of two 
European merchants at Karachi. 

The matter came up before the Subordi. 
nate Judge on 14th March 1935, when 
the defendant’s pleader intimated that the 
award had been delivered on 9th March. 
On this, the plaintiff’s pleader admitted 
that his application for injunction had 
become infructuous and he withdrew it. 
The defendant’s pleader, however, pressed 
his application under S. 19 for stay of the 
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suit. To this application the plaintiffs 
filed a lengthy reply on 28th March 1935, 
raising numerous objections. Thereupon 
the learned Subordinate Judge framed a 
preliminary issue: "Whether the suit 
should not be stayed for the reasons given 
in the plaintiffs’ written statement?" 
Proceedings on this application dragged on 
till 27th February 1937 when, by the 
order under revision, the learned Subordi. 
nate Judge granted the application and 
stayed the suit under S. 19. He held that 
an award having been obtained on 9th 
March 1935, the present suit could not 
proceed "for even if the plaintiff got a 
decree it would be a nullity unless the 
award was set aside". He also held that, 
though the plaintiff in his plaint had 
pleaded fraud, coercion, etc., these ques¬ 
tions could not be raised in a suit for 
accounts" and therefore need not be 
decided. Finally he observed that in any 
case as at the time the plaintiff brought 
the suit there was a submission pending 
before the arbitrators ", therefore, S. 19 
of the Act was applicable to the present 
suit. He accordingly passed an order stay, 
ing the suit under that section. 

Before us the plaintiff’s learned counsel 
has urged the following four points: 
(1) That the defendants not having shown 
that all matters involved in the suit had 
been referred to the arbitrators, the suit 
should not have been stayed under S. 19, 
even if it was otherwise applicable; 
(2} that assuming that the arbitration 
covered the same points as those involved 
in the suit, the arbitrators became funoti 
officio the moment the suit was instituted 
and all further proceedings taken by them, 
without an order of stay under 8. 19 
having been obtained, were illegal and the 
award delivered by them on 9th March 
1935 is a nullity; (3) that, assuming that 
the award is valid, it having been delivered 
on 9th March 1935 after which the arbi. 
trators had nothing more to do, the order 
passed by the lower Court on 27th Febru¬ 
ary 1937 staying the suit under 8,19 is 
meaningless and illegal; and (4) that in 
any case the suit raised difficult questions 
of fact and law, particularly those relating 
to the losses incurred in the defendant’s 
dealings with Hari Saran Ghowkra with 
whom the plaintiff firm had no concern 
and in respect of which Ex. D.6 and cer¬ 
tain other documents had been obtained 
from Harbhajan 8ingh, a partner of the 
plaintiff firm, by fraud, misrepresentation 


and duress, exercised on him by certain 
persons connected with the defendant 
Company and therefore this was a fit 
case to be decided in Court and not by 
arbitration, and for this reason also this 
suit should not have been stayed. 

Before deciding these points, it seems 
necessary to refer to certain well-estab. 
iished principles of law on which there is, 
or can be, no controversy. The general 
rule is that a party to a dispute has got 
the right to seek the assistance of Courts 
of law, constituted by established autho¬ 
rity, to have his disputes settled according 
to law. This right inheres in every suitor 
and any agreement by which a party is 
restricted absolutely from enforcing his 
rights under or in respect of any contract 
by usual legal proceedings in ordinary tri. 
bunals is to that extent void, being 
opposed to public policy. This is enacted 
in 8. 28, Contract Act. The law however 
permits the parties to make a valid agree, 
ment to have present or future disputes 
settled out of Court by private arbitration. 
This is clearly recognized in Exoeps. 1 
and 2 to 8. 28, which specifically provide 
that that section does not render illegal a 
contract by which two or more persons 
agree that any dispute, which has already 
arisen, or which may arise hereafter, shall 
be referred to arbitration. But while this 
is so, the existence of a valid agreement 
to refer existing or future disputes to 
arbitration does not oust the jurisdiction 
of the Courts to entertain a suit relating 
to the matters agreed to be referred to 
arbitration. Nor can such agreement be 
pleaded as a conclusive bar to the suit, 
unless the submission to arbitration has 
actually resulted in the rendition of an 
award. Accordingly, it has been enacted 
in 8. 21, Specific Relief Act, that no con. 
tract to refer present or future differences 
to arbitration shall be specifically enforced. 
But this does not mean that if a person, 
in breach of the agreement to refer to 
arbitration, institutes a suit in a Court, 
the opposite party is without a remedy. 
In such a case he may if he chooses 
apply for the stay of the suit pending 
arbitration, provided he does so at the 
earliest opportunity, and if there are no 
special reasons to the contrary, the Court 
will stay the suit. Provisions to this effect 
will be found in 8.19, Arbitration Act, as 
well as para. 18 of Soh. 2, Civil P. 0.; the 
former Act applies only to Presidency 
towns or other local areas to which its 
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provisions have been made applicable by 
the Local Governmenfe. It is common 
ground between the parties that the pre¬ 
sent case is governed by the Arbitration 
Act. S. 19 of that Act reads as follows: 

19 . If any party to a eubmission, to whioh this 
Aot applieSf or any person claiming under him. 
oommenoes any legal proceedings against any other 
party to the submission, or any person claiming 
■under him, in respect of any matter agreed to be 
referred, any party to such legal proceedings may, 
at any time after appearance and before filing a 
written statement or taking any other steps in 
the proceedings, apply to the Oourt to stay the 
proceedings: and the judicial authority before 
•which the proceedings are pending, if satisfied 
that there is no sufficient reason why the matter 
should not be referred in accordance with the sub* 
mission and that the applicant was at the time 
when the proceedings were commenced, and still 
'remains ready and willing to do all things neoes' 
sary to the proper conduct of the arbitration, may 
make an order staying the proceedings. 

It will be seen that the conditions which 
must be fulfilled before an application for 
stay can be made are: (1) that there must 
be a valid submission: (2) that legal pro¬ 
ceedings in Court have been commenced 
by a party to the submission in respect of 
a matter agreed to be referred; and (3) 
that the application for stay is made 
by^ the opposite party before filing his 
written statement or taking other steps in 
the proceedings. If these conditions are 
fulfilled, the Oourt will grant the applica¬ 
tion and stay the suit so as to enable the 
parties to have the dispute settled by 
arbitration, unless of course the opposite 
•party satisfies it that there are sufficient 
Teasons to the contrary. If however the 
opposite party does not avail himself of 
the provisions of S. 19, or fails to apply 
■under that section at the proper time, or 
where the application if made has been 
refused, the Court will proceed with the 
suit and its decision will be binding on 
the parties. And this is so not only whore 
'the action had been brought before the 
reference to arbitration, but also in cases 
where the arbitrators had been appointed 
before the institution of the suit and had 
-actually entered upon their duties (but had 
not given the award) before that date. It 
is well-settled that the existence of the 
submission or the pendency of arbitration 
.proceedings is no defence to an action in 
■breach thereof, unless the stay is obtained 
in accordance with the provisions of B. 19, 
Arbitration Aot (or Para. 18, Boh. 2, Civil 
iP. 0.) whioh correspond to B. 4, English 
Arbitration Aot. The leading authority 


on the subject is (1912) 3KB 257,^ where 
Fletcher Moulton, L. J. explained the law 
in the following terms at pp. 268-69; 

The present position therefore of agreements to 
refer to private tribunals may be shortly expres¬ 
sed thus. The law will not enforoe the specifio 
performance of such agreements but if duly 
appealed to, it has the power, in its discretion, to 
refuse to a patty the alternative of having the 
dispute settled by a Oourt of law, and thus to leave 
him in the position of having no other remedy 
than to proceed by arbitration. If the Court has 
refused to stay an action, or if the defendant has 
abstained from asking it to do so, the Oourt has 
seisin of the dispute, and it is by its deoision, and 
by its deoision alone, that the rights of the par¬ 
ties are settled. It follows therefore that in the 
latter oase the private tribunal, if it has ever come 
into existence, is funotus offioio, unless the par¬ 
ties agree de novo that the dispute shall be tried 
by arbitration, as in the oase where they agree 
that the action itself shall be referred. There 
oannot be two tribunals each with the jurisdiction 
to insist on deciding the rights of the parties and 
to compel them to accept its deoision. To my 
mind, this is clearly involved in the proposition 
that the Courts will not allow their jurisdiction 
to be ousted. Their jurisdiotlon is to hear and de¬ 
cide the matters of the action, and for a private 
tribunal to take that decision out of their hands, 
and decide the questions itself, is a olear ouster 
of jurisdiotion. Therefore to hold that the pri¬ 
vate tribunal is still effective after the dispute has 
come before the Oourt, would be to say that, in 
all oases in which 8. 4, Arbitration Aot 1889 
applies, the defendant may still force on an arbi¬ 
tration and, by obtaining an award from the 
arbitrators, oust the jurisdiotion of the Courts to 
decide the question they have in hand. In each 
oase where the Oourt has decided that it will 
retain in its own hands the deoision of the case, 
there would thus be a race between it and a pri¬ 
vate tribunal, which should be the first to give a 
decision in the matter. The learned Judge has 
decided that, if during the pendency of the action 
an award is obtained from the arbitrator, it can 
be pleaded in bar to the aotion, or, in other 
words, the deoision of the arbitrator, and not 
that of the Oourt, decides the rights of the 
parties. If this were good law, there would in 
every oase be the race between the public and 
private tribunals which 1 have described, and the 
deoision of the speediest would prevail. This 
would be ousting the jurisdiotion of the Oourt in 
a most ignominious way. 


It was aooordingly held in that ease 
that where an aotion has been oommenoed 
upon a contract containing a provision for 
reference to arbitration of any dispute 
arising under the contract and is ponding, 
no application to stay the aotion having 
been made under B. 4, or such an applica¬ 
tion having been refused and award made 
by the arbitrator under the provision 
for reference upon the subject matter of 
the action, subsequent to the oommenoe- 


1 , i^oieman & Sons v. Ossett Corporation. (1912) 
3KB 257=81 L J K B 1092=107 L T 681 
=76 J P 457=10 L Q R 916. 
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ment thereof, and without the oousent of 
the plaiutiff, is invalid and will not afford 
a defence to the action. The principle 
laid down in (1912) 3KB 257^ has been 
followed in numerous cases by this Court 
and other Courts in India. The leading 
case of this Court is 3 Lah 296,^ where 
the proposition laid down in the above 
case was adopted as “resting upon sound 
principle, the validity of which could not 
be impeached," and it was observed : 

It is clear that when the same matter comes 
before two tribunals, a public tribunal appointed 
by the Sovereign and a domestic forum chosen by 
the parties, and no order is made staying the pro* 
ceedings before the one or the other, the public 
tribunal alone must decide that matter and can¬ 
not be hampered by any adjudication thereupon 
made by the private tribunal. Neither can that 
adjudication be pleaded as a bar to the action, nor 
can it be allowed to affect the merits of the deci* 
sioD given by the public tribunal. 

The most recent instance of the appli. 
cation of this principle in this Court will 
be found in 17 Lah 291,® where it was 
held that unless the action is stayed by 
the Court, any award given during the 
pendency of the suit will be null and void, 
as a private tribunal cannot oust the 
jurisdiction of the ordinary Courts, The 
question has been frequently considered in 
the Calcutta High Court where the same 
view has been taken in a series of oases: 
see 46 Cal 1041,* 47 Cal 752,® 47 Cal 849® 
and 69 I C 863.^ The Madras High Court 
also has held in 41 Mad 115® that a pri. 
vate reference to arbitration of a subject 
of a dispute does not prevent either party 
filing a suit in a Court of law in respect 
of the same matter ; and on the institution 
of the suit, the arbitrators become funoti 
officio and any award by them made there¬ 
after is without jurisdiction, unless of 
course stay of the suit bad been obtained 

2. Jai Naraio Babu Lai v. Narain Las JainiMal, 

AIR 1922 Lah 369=69 I 0 533=3 Lah 296. 

3. Ghaneeham Lass Oowerdan Lass v. Tek 
Chand, A I R 1935 Lah 916=167 I 0 867= 
17 Lah 291=38 P L R 636. 

4. Dinabandhu Jana v. Durga Prasad Jana, 
AIR 1919 Cal 479=61 1 0 80=46 Cal 1041 
=29 0 L J 399=23 OWN 716. 

5. Ram Frosad Surajmull v. Mohan Lai Laohmi 

Narain, AIR 1921 Cal 770=60 I 0 895=47 
Cal 752=38 C L J 67. 

6. Jokiram Kaya v. Ghaneshamdas Kedarnath, 

AIR 1921 Cal 244=61 I 0 880=47 Cal 849 
=26 0 W N 62. 

7. Barat Chandra Sen v. Rajkumar Mookerjee, 
AIR 1923 Gal 135=69 I 0 863=36 0 L J 
482=26 OWN 967. 

8. Appavu Rowther v. Beeni Rowther, AIR 
1918 Mad 719=42 I 0 614=41 Mad 116=33 
M L J 177. 


at the earliest opportunity and before th» 
award bad been made. 

The learned counsel for the respondent 
contended however that these decisions- 
went much further than the rule laid down- 
in (1912) 3KB 257^ and are based upon 
a misapprehension of the judgment of 
Fletoher.Moalton, L. J. b that ease, and 
in support of his contention he relied upon 
a ruling of the Judicial Commissioners of 
Sind in 52 I 0 130,® which has been fol¬ 
lowed in subsequent decisions of that Court 
reported in 80 I 0 969^® and 87 I 0 83.^^* 
In that case it was held that the mere' 
fact of a suit being filed does not in¬ 
validate the arbitration proceedings. It 
was further held that an order under 8. 
can be made before, as well as after, the 
reference or award. After reading the 
leading judgment of Pratt, J. C. in that- 
case, with the respect to which all judg. 
ments of that learned Judge are entitled^ 
I find myself unable to accept his com- 
elusion on both these points, in preference 
to the contrary decisions of the Lahore, 
Calcutta and Madras Courts, which a» 
has been shown above, are based on prin.- 
oiples, the correctness of which is beyond 
dispute. The learned Judicial Commia. 
sioner appears to have thought that as e 
result of the adoption of the opposite view,, 
the provision for stay of the suit contained 
in B. 19, Arbitration Act (or Sch. 2', 
Para. 18, Civil P, 0.) “would become* 
unnecessary, and the arbitration proceed, 
ings and the agreement would be dead as- 
soon as the suit was filed,” But, if I may 
say so with all deference, this is by no 
means the case. If, after the institution 
of the suit, the opposite party still wishes 
to proceed with the arbitration, his remedy 
is to apply for stay, which the Court will 
grant, unless there are weighty reasons 
to the contrary. And as to the effect of 
the institution of the suit on proceedings 
already taken before the arbitrators, 
the correct position is thus explained by 
Mookerjee, J. in 47 Cal 849® at p. 855 : 

CoDBequently, when a lefeience to arbitration 
has been made and the private tribunal has oome- 


9. Ehillooram Loknram v. Louis Dreyfus & Go.,. 
AIR 1919 Sind 67=62 I 0 130=13 B L R 8. 

10. Tyebally Abdul Hussain v. James Finlay & 

Co., A I R 1924 Bind 105=80 I 0 969=IT 
S L R 16. 

11. Mitsui Bussan Eaisha, Ltd. v. Tataram 

Bhagwandas, AIR 1924 Bind 146=87 1 Q 
88=17 SLR 228. 



1937 JowAHiR Singh v. Fleming Shaw & Co. (Tek Chand, Offg. C. J.) Lahore 857 


into existence, the efiecb of the institution of 
the suit is that from that very moment the 
arbitrators become functi officio, that is, their 
authority to deal further with the matter becomes 
extinguished. The institution of the suit cannot 
however retrospectively aSect the validity of the 
reference which, when it was made, was in exact 
conformity with the agreement of the parties. If 
this view were not adopted, the result would 
follow that a party to a submission, who had 
appeared throughout and had taken his chance 
before the arbitrators might at the very last 
moment, when the award—possibly an adverse 
award*—was about to be made, and when there 
would be no time left for his opponent to obtain 
a stay order, institute a suit and thereby render 
infruotuouB the entire proceedings. Such a con* 
elusion cannot in our opinion be defended, either 

on principle, or on the authorities.In the 

case before us the arbitration proceedings were 
properly instituted and carried on till up to the 
moment of the institution of the suit; that suit 
could not, on any conceivable principle of law, 
relate back to the date of reference and afiect the 
validity of the proceedings which had followed 
thereon. 

It was accordingly held that all pro¬ 
ceedings before the arbitrators subsequent 
to the institution of the suit were invalid, 
and the award given by them was held 
to be null and void. The award having 
been cancelled, the learned Judges then 
proceeded to consider whether, in the 
circumstances of that case, there were 
adequate grounds for not staying the suit, 
and finding for the defendant, they stayed 
the suit, leaving the parties to proceed 
with the arbitration from the stage at 
which the proceedings were on the date 
of the institution of the suit. With great 
respect, I consider that this case states 
correctly the true legal position and I am 
unable to follow the contrary decision in 

52 I C 130.® 

Nor can I accept the view of the learned 
Judicial Commissioner in the above case, 
that an order of stay can be passed under 
S. 19, Arbitration Act, even after the 
award had been given {see p. 134 of the 
Report). There is nothing in the section 
which would justify this conclusion. The 
object of passing an order staying the 
suit under that section is to allow the 
parties to proceed with the arbitration: 
But if before the application for stay is 
made or has been disposed of the arbitra. 
tors have already made the award (which 
according to the view of the learned Judi¬ 
cial Commissioner is valid), there will be 
no point in making the stay order. In 
that event, the proper course for the 
opposite party would be to plead the 
award in bar of the suit, and not to obtain 


an order staying the suit pending arbitra. 
tion, which had already terminated. The 
learned Judicial Commissioner has observ¬ 
ed that the Lord Justices who decided 
(1912) 3KB 257^ “were of opinion that 
a stay order could be made not only after 
reference but even after award.” With 
great respect, I may say that there is 
nothing in the judgments of the Lord 
Justices in that case to warrant this con¬ 
clusion. Nor was the learned counsel for 
the respondent able to adduce any other 
argument in support of it. 

Applying these principles to the case 
before us, it must be held that the award 
delivered on 9th March 1935 more than a 
month after the institution of the suit, is 
a nullity and that it cannot be pleaded by 
the defendant either to obtain a stay order 
under S. 19, or in bar of the suit. As 
pointed out already, the suit had been 
instituted in the Court of the Subordinate 
Judge at Amritsar on 9th February 1935. 
Notice of the institution of this suit 
had been served on Mr. Brine the local 
Manager of the defendant, on 23rd Febru¬ 
ary 1935. If the defendant Company 
wanted to have the matter decided by the 
arbitrators and not by the Court, it should 
have obtained a stay order from the Court 
forthwith and then proceeded with the 
arbitration and obtained the award. In 
that event, the award would have been 
valid and binding. But instead of doing 
so, the defendant Company proceeded with 
the arbitration, and having obtained an 
award in its favour on 9th March, moved 
the Court several days later for stay of 
the suit under S. 19. The learned Subor¬ 
dinate Judge has granted the application 
being of the opinion that in the presence 
of the award, "any decree that the plain, 
tiff might get in the suit will be a nullity.” 
The correct legal position is however just 
the other way. The first ground on which 
the learned Judge has based his decision 
is therefore erroneous. 

Counsel for the petitioner has further 
contended that the arbitrators had taken 
cognizance of matters which are not 
covered by the guarantee agreement 
Ex. D.l, e. g., those relating to losses- 
alleged to have been incurred by the 
defendants in their dealings with Hari 
Saran Chowkra and in respect of whioh- 
certain documents had been obtained by 
the defendants from one of the partners 
of the plaintiff firm by fraud, misrepre- 
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aanbation and daress. Ha has urged that 
theae matters are outside the submission 
and therefore within the exclusive cogni¬ 
zance of the Civil Court, and consequently 
no order staying the suit in so far as it 
relates to these matters could have been 
passed under S. 19. The learned Sub¬ 
ordinate Judge has dealt with this part of 
the case very summarily. He has not 
gone into the merits of the objection, but 
has rejected it on the broad ground that 
points of fraud or coercion could not 
possibly arise in a suit for rendition of 
accounts". It is hardly necessary to say 
that this proposition cannot be accepted 
as correct, in the wide terms in which it 
is expressed. It is settled law that if such 
allegations go to the very root of the 
agreement to refer to arbitration, or if they 
relate to matters outside the scope of the 
submission, the only forum to decide that 
matter is the Civil Court. In either of these 
oases S. 19 will ex necessitate ret be in. 
applicable : see 3 Lab 296^ at pp. 298, 299, 
66 I C 741^2 and A I R 1934 Sind 200.^^ 

If on the other hand, misrepresentation, 
fraud, or coercion is alleged to have been 
committed in reference to matters which 
are sought to be proved in proof or dis¬ 
proof of the contentions of the parties 
relating to a dispute which has been, or 
can be, validly referred to arbitration in 
accordance with the original agreement, 
this will not necessarily be a ground for 
declining to stay the suit. Unfortunately, 
in the present case it is not possible to 
come to a definite decision on this point 
on the materials on the record. The exact 
terms of the reference to arbitration made 
by the defendant to Messrs. Leslie Reed 
and R. H. Martin on the 8 th February 
cannot be known, as the document con¬ 
taining them has not been produced. Nor 
can it be determined with any degree of 
certainty as to whether the defendant's 
dealings with Hari Saran Chowkra were 
or were not covered by the agreement, 
Ex. D.l. None of the parties appears to 
have been examined in detail as the oir. 
cumstances in which those transactions 
were conducted, and it is obviously unsafe 
to come to a definite finding on mere 

12, Juanendra Krishna Bose v. Binolair Murray 

& Co„ AIR 1921 Oal 266=66 I 0 741=34 

0 L J 173. 

13. Hormusji and Daruwalla v. Dietriofe Local 

Board Karaohi, AIR 1934 Sind 200=163 

I 0 911=28 SLR 223, 


inferences drawn from stray questions put 
to the witnesses in cross-examination. 

The decision of the lower Court there, 
fore cannot be sustained on any of the 
grounds on which it proceeds. It has 
already been held above that the so-called 
award of 9th March 1936 is a nullity. It 
must therefore be ignored. This how¬ 
ever does not mean that the defendant’s 
application under S. 19 should be dismissed 
forthwith. On the other hand, the appli. 
cation having been made before the filing 
of the written statement or the defendant 
having taken any other proceedings in the 
suit, the Court is bound to consider and 
decide it in accordance with law. In doing 
so, it must first decide whether all mattere 
raised in the suit had been referred to the 
arbitrators in accordance with the sub¬ 
mission clause in the agreement. Ex. D-l, 
If it comes to the conclusion that this was 
so, it would be for the plaintiff to show 
that sufficient grounds exist for not having 
the dispute settled by arbitration as 
agreed to by the parties in the aforesaid 
clause. If the plaintiff fails to satisfy the 
Court that any such ground exists, the 
Court must pass an order staying the suit 
and having the dispute settled by arbitra¬ 
tion. It may be mentioned here that in 
that event, the proper course would have 
been to restart the arbitration proceedings 
from the stage at which they were on 9 th 
February 1935 when the suit was in. 
stituted. But it was stated before us by 
the learned counsel for the respondent that 
one of the arbitrators appointed on that 
date is not in India now and therefore 
it is not possible to continue the proceed, 
ings before the same arbitrators. Accord¬ 
ingly, if the Court now decides to stay the 
suit the parties, shall have to appoint new 
arbitrators in accordance with the proce¬ 
dure laid down in Cl. 21 of the agreement 
and obtain a proper award from them. 
If on the other hand the Court finds that 
the suit comprises matters which are 
outside the agreement, the suit, in so far 
as it relates to those matters, shall proceed. 

For the reasons given above, I would 
accept this petition, set aside the order of 
the Court below, and remand the case to 
it for re-hearing and re-decision in accord¬ 
ance with the foregoing remarks. In the 
circumstances, I would leave the parties 
to bear their own costs in this Court. 

Both counsel have been directed to 
cause their respective clients to appear 
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before the lower Court on 16th August 
1937, when a date for further proceedings 
in the ease will be fixed. 

Abdul Rashid, J.—I agree. 

v.b.B./r.k, Case remanded. 
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Skemp, J. 

Sarh Krishan and another — 

Official Eeoeivera — Petitioners. 

V. 

Mt, Fatima — Respondent. 

^ Civil Revn. Petn. No. 627 of 1937. De- 
oided on 13th July 1937, from order of 
Diat. Judge, Ludhiana, D/- 6-2-1937, 

(a) Mabomedan Law — Dower— Deferred 
dower it payable after death, divorce or 
after period fixed for its payment. 

Deferred dower becomes payable only on the 
expiration of the period fixed for the same at the 
time of the marriage or after the dissolution of 
marriage by death or divorce. [P 860 0 1] 

(b) Insolvency — Fraudulent transfer — 
Transfer in lieu of deferred dower — Appli* 
cation for adjudication within one year of 
tranifer—Transfer held fraudulent and could 
be set aside. 

Where a transfer of property by an indebted 
husband to his wife in lieu of her deferred dower 
took place a few days after the demand of debt 
by the creditors, and within a year the husband 
applied to be adjudged insolvent, and, In all 
probability the husband retained a benefit to him* 
sell by the transfer : 

Held : that the transfer was tainted with 
fraud, and could be set aside under 8. 63, Pro* 
vinoial Insolvency Act : AIR 19S0 Lah 1027 
and A I 22 1929 P C 279, Bel on. [P 861 0 1] 

Achhru Bam — for Petitioners. 

D. N, Aggarwal — for Respondent. 

Order. — This petition has arisen from 
proceedings under S. 53, Provincial Insol¬ 
vency Act. It was lodged and admitted as 
a second appeal but on objection being 
taken at the hearing, Mr. Achhru Ram for 
the petitioner immediately agreed that no 
second appeal lies and this has been 
treated as a petition for revision under the 
Proviso to S. 75, Provincial Insolvency 
Act. The insolvent is one Ismail who was 
adjudicated on 21st October 1935 on his 
own petition dated 3rd June 1935. On 3rd 
August 1934, he had sold a house by a 
registered deed to his wife Mt. Fatima for 
Es. 1,500, being Rs. 900 dower and Rs. 600 
the value of ornaments. On 27th July 
1934 he had received a notice from some 
of his OMditors for payment of their debts, 
the notice having been despatched on 25th 
July 1934. After Ismail’s adjudication. 


the Official Receiver made an application 
under S. 53, Provincial Insolvency Act. 
Thera is no doubt that Ismail has been 
adjudged insolvent on the petition pre. 
sented within two years of the transfer 
(the time is less than one year), and the 
question is whether the transfer was made 
in favour of Mt. Fatima in good faith and 
for valuable consideration, Both good 
faith and consideration are requisite under 
S. 53, Provincial Insolvency Act. The case 
of the insolvent and his wife is that Rs. 600 
was due to her for her ornaments and 
Rs. 900 for dower. Ismail married Mt. 
Fatima in 1902 and a kabainnama was 
drawn up on that occasion which recites 
(a) that he had given her ornaments worth 
Rs. 200 and (b) that dower was fixed at 
Rs. 900 of which one-third was prompt, 
the balance deferred. Besides this, certain 
relatives said that they had given the 
bride ornaments worth Rs. 400 on the 
occasion of her marriage. Admittedly in 
1930 Ismail sent Rs. 1,000 to one of his 
creditors and he said that he sold these 
ornaments for Rs. 600 which went towards 
this sum. The Insolvency Judge did not 
believe that Mt. Fatima’s relatives gave 
her ornaments worth Rs. 400 and he did 
not believe the story of the sale of the 
ornaments for Rs. 600. As for the dower 
debt, he said Rs. 300 was prompt, and 
Rs. 600 deferred, and ordinarily demand 
for deferred dower is only made after the 
death of the husband or after divorce. He 
therefore set aside the transaction on the 
ground that it was fraudulent except that 
Mt. Fatima might prove as a creditor her 
prompt dower. 

The learned District Judge accepted the 
appeal of Mt. Fatima. He held that all 
the ornaments had been given to Mt. 
Fatima on the occasion of her marriage 
and that they were sold for Rs. 600. Fol¬ 
lowing certain rulings he also held that a 
Mahomedan wife had a right to demand 
deferred dower at any time. He therefore 
upheld the transaction in full. Mr. Achhru 
Ram for the petitioning creditor admitted 
that the District Judge’s finding about the 
sale of the ornaments for Rs. 600 was a 
finding of fact and binding, but he argued 
that Mt. Fatima had no right to demand 
deferred dower until the death of her hus¬ 
band or her divorce, that the consider¬ 
ation to the extent of the deferred dower 
was bad and that the transaction was 
tainted with fraud and must be set aside. 
Mr. D. N, Aggarwal for the respondent 
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argued that the District Judge had found 
that the transaotion was bona fide and 
that this was a finding of faot which 
could not be impugned in revision. It 
appears to me that the question of law is 
involved whether Mt. Fatima could de¬ 
mand her deferred dower before divorce 
or widowhood. Mulla’s Mahomedan Law 
(lOth Edn.j, para. 221 states : 

The amount of dower is usually split into two 
parts, one called “prompt" wbioh is payable on 
demand, and the other called "deferred" which 
is payable on dissolution of marriage by death or 
divorce; 

and the rule is stated in very similar 
terms in other works of authority on 
Mahomedan Law, e. g. Wilson’s Anglo- 
Mahomedan Law (6th Edn.) p. 120, para¬ 
graph 46 : see also Baillie's Digest of 
Mahomedan Law, 1875, p. 92 : 

It is usual however to divide the dower into two 
parts, one termed mooujjul or prompt wbioh is 
immediately exigible ; the other moowujjul or 
deferred, which is not exigible till the dissolution 
of the marriage. The payment even of the 
exigible part of the dower is not unfrequently 
postponed till that event : c. f. idem page 129, 

Macnaghten's Precedents of Mahomedan 
Law (Edn. 2) 1897 does not say when 
deferred dower is due. Syed Ameer Ali’s 
Edn. 5, Vol. 2, page 442, says : 

The portion which is payable immediately is 
called the mahr-i-muajjal ‘prompt’ or ‘exigible’ 
.... The other portion is called mahri* 
muwajjal 'deferred dower’ wbioh does not become 
due until the dissolution of the contract. , . . 
Generally speaking, among the Musulmans of 
India the deferred dower is a penal sum, which 
is allowed to remain unpaid with the object of 
compelling the husband to fulfil the terms of the 
marriage contract in their entirety. 

At page 447 the learned author writes : 

The prompt portion of the mahr may be realised 
by the wife at any time before or after ooneum* 
mation; the deferred portion remains unpaid until 
the dissolution of the contract or such other time 
as its payment may have been postponed to. 
There is no rule by which it necesBarily follows 
that postponed or deferred dower becomes realis* 
able only on the death of the husband, or if he 
happen to divorce the wife, on such divorce. The 
great difference between prompt and deferred 
dower is this ; the portion of the dower specified 
in the contract as prompt is payable and realis¬ 
able at once, and the wife can refuse all conjugal 
rights on the part of the husband until it is paid. 
As regards postponed dower, it becomes payable 
only on the expiration of the period specified. If 
no period is fixed, it becomes payable on the disso¬ 
lution of the contract. 

Mr. Aggarwal for the respondents relied 
on the second sentence of this paragraph 
as authority that a wife can demand 
deferred dower at any time. Read with 
its context and especially with the passage 
at page 442, 1 do not think it means this, 
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but only that deferred dower may be 
realised at any time fixed at the time of 
the marriage. Mr. Aggarwal also relied 
on a certain number of judicial authoritiea 
most of which come from Allahabad. In 
8 All 178^ where an indebted husband had 
transferred property to his wife in lieu of 
dower, it was held there was good consi¬ 
deration even though the dower was- 
deferred , but oases of insolvency wer& 
excepted, Straight, J. saying ; 

A genuine Bale made for good and valid consi- 

deration to one creditor, even if effected to delay 
and defeat another, apart of course from oasee 
in which either insolvency or bankruntov ia 
involved, is not void. ^ ^ 

In 43 I 0 280,^ a case relied on by th^ 
District Judge, Stuart, A. J. G. said ; 

In the Courts below .... it was agreed 
that the dower was prompt dower . . . 
But, whether It was prompt or deferred, a Maho- 
medan wife oan hardly be stated to be guilty ofi 
fraud if she asks her husband to pay her dower, 
even if (bat dower be deferred. Of course it may 
be said that ordinarily a Mahomedan wife does 
not olaim her dower during her husband’s life¬ 
time, and frequently never claims it at all. Bui 
that circumstance is immaterial. A Mahomedan 
wife has a right to claim dower, and she oan 

enforce that right as she wishes and how she 
pleases. 

These remarks are strong but obiter, 
the case being one of prompt dower. In 
A I R 1934 All 441,^a case of transfer to a 
wife in lieu of dower by an indebted hus¬ 
band but not under the Insolvency Act, 
8 All 178' was followed and it was said : 

A wife is not entitled as of right to demand the^ 
payment of her deferred dower debt and cannot 
enforce such a olaim. but if she does demand it 
and if the husband thinks fit to pay it or to make 
a transfer of property in her favour in lieu thereof, 
he is legally competent to do so and such transfer 
will be valid. 

This however was not under the InsoL 
venoy Act and no case was cited in which 
transfer of property by an insolvent or a 
man shortly afterwards adjudged insolvent 
to his wife has been upheld, the considera¬ 
tion being deferred dower. Another test in 
these oases is: did the debtor retain any 
advantage for himself : see 7 Rang 624 
(P C)* quoted in 12 Lah 194® at pp. 198- 

1. Suba Bibi v. Balgobind Das, (1886) 8 All 178 
=1886 A W N 61. 

2. Nasimunnissa v. Abdul Kadir, A 1 B 1918 

Oudh 29=43 I 0 280=20 0 C 296. 

3. Mangai Bai Hira Lai v. Bakina Begam, A I B 

1934 All 441=149 I 0 1211 = 1934 A L J 64, 

4. Ma Pwa May v. B. B. M. M. A. Chettyar 
Firm, A I B 1929 P 0 279 = 120 I 0 645=68 
I A 379=7 Bang 624 (P 0). 

6. Madan Gopal v. Lahrl Mai Jankl Daa, AIR 
1930 Lah 1027=130 I 0 62=31 P L B 776^ 
12 Lah 194. 
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199. Id the Privy Council case, there was 
moreover no question of bankruptcy. Now, 
in the present case, while making over the 
house to his wife there is a strong suspi- 
oion that the insolvent retained a benefit 
for himself. In his evidence indeed he 
said : 

I do not live with my wife since a year. I 
occasionally visit her, I do not sleep in the 
house at night. 

It is remarkable that a husband so fond 
:of his wife as to pay her deferred dower 
before it was actually due should never 
sleep a night in the house. Considering 
all the circumstances, that the transaction 
took place a few days after a demand by 
the creditors, that the husband applied to 
be adjudged insolvent within a year, that 
in all probability he retains a great advan. 
tage for himself, I am of opinion that the 
'transfer in so far as it was for deferred 
dower is tainted with fraud. That being 
so, the whole transaction must be set aside: 
12 Lah 194.® I therefore accept this peti¬ 
tion and hold that the transaction whereby 
Ismail transferred his house to Mt. Fatima 
is void. The costs throughout will be borne 
by her. 

B.d./r.k. Petition allowed. 
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Addison and Din Mohammad, JJ. 

Chanan Das — Creditor — Petitioner. 

V. 

Ghulam Mohammad, Debtor and others 

Creditors — Respondents. 

Civil Revision Petn. No. 419 of 1936, 
Decided on 16th February 1937, from 
order of Dist Judge, Jhang, at Sargodha, 
D/. 9th March 1936. 

Punjab Relief of Indebtedness Act (7 of 
1934), S 25—Insolvency Court is Civil Court 
—Insolvency proceedings shouldbesuspended 
under S. 25 when fact of application by debtor 
to Board has been brought to its notice. 

The mere fact that there is a special Act for 
insolvency does not mean that the Insolvency 
Court is not a Civil Court. All that the Insol¬ 
vency Aot does in this respect is to determine the 
Civil Court which shall hear insolvenoy petitions. 
The words ‘in respect of any such debt’ in 8. 26, 
Punjab Relief of Indebtedness Aot, mean in res¬ 
pect of any debt for the settlement of which 
application has been made to the Board. An 
insolvency application comes within the meaning 
of ‘other proceeding pending before a Civil Court 
in respect of any euch debt*. Insolvenoy proceed¬ 
ings should therefore be suspended under 8. 25 
when the fact of filing of an application to the 
Board by the debtor has been brought to the 
aotioe of the Insolvency Court. [P 8610 2] 

, J,L. Kapur — for Petitioner. 


Order.—Ghulam Muhammad applied to 
be adjudicated an insolvent. Subsequently 
he made an application under S. 9, Punjab 
Relief of Indebtedness Act to the Board 
appointed for the area in which he resided 
or held land to effect a settlement bet¬ 
ween him and his creditors. This was 
brought to the notice of the Insolvency 
Judge before whom the insolvency appli- 
cation of Ghulam Muhammad was pend¬ 
ing. Under S. 25, Punjab Relief of 
Indebtedness Aot, the Insolvenoy Judge 
suspended the proceedings pending before 
him. One of the creditors appealed to the 
District Judge against the order suspend¬ 
ing the insolvenoy proceedings and his 
appeal was dismissed. The same creditor 
then applied to this Court on the revision 
side for an order setting aside the suspen¬ 
sion of the proceedings in the Insolvenoy 
Court. It is this petition which is before 
us. The principal contention before us 
was that an Insolvency Court was not a 
Civil Court. It is obvious however that it 
is. Under the Insolvenoy Aot it is the 
Court of the District Judge which is the 
primary Insolvency Court, though provi- 
sion is made for a Subordinate Judge to be 
made such a Court. The mere fact that 
there is a special Act for insolvency, does 
not mean that the Insolvency Court is not 
a Civil Court. All that the Insolvenoy 
Aot does in this respect is to determine 
the Civil Court which shall hear insol- 
vency petitions. S. 25 is as follows: 

When an application has been made to a Board 
under S. 9, no Civil Court shall entertain any 
new suit or other proceeding brought for the 
recovery of any debt for the settlement of which 
application has been made to the Board, and any 
suit or other proceeding pending before a Civil 
Court in respect of any such debt shall be sus¬ 
pended until the Board has dismissed the applica¬ 
tion or an agreement has been made under 8.17, 

It is the second part of this section 
which applies to the case before us. The 
words "in respect of any such debt” mean 
in respect of any debt for the settlement 
of which application has been made to the 
Board. The insolvenoy application comes 
within the meaning of “other proceeding 
pending before a Civil Court in respect of 
any such debt". Under S. 25 therefore of 
the Punjab Relief of Indebtedness Act, the 
proceedings before the Insolvenoy Court 
were properly suspended. For the reasons 
given, we dismiss the petition. No order 
as to costs is necessary as the appeal has 
been heard ex parte. 

K,b./R;K, Petition dismissed. 
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Coldstream, J. 

Noble Millicans — Defendant — 

Appellant. 

V. 

Mrs. Gladys Millicans — Plaintiff — 

Respondent. 

First Appeal No. 77 of 1937, Decided 
on 5th July 1937, from order of Dist. 
Judge, Delhi, D/. 10th April 1937. 

(s) Divorce Act (1869), S, 55—Scope—S. 55 
deals with procedure and applies to Court to 
which appeals lie—Appeal lies from order 
fixing amount of maintenance. 

The language of S. 66, Divorce Act, provides 
expressly for an appeal from all orders passed by 
the Distriot Judge. It is one of the sections 
dealing with ‘procedure* and must apply only to 
the procedure to be followed and the Court to 
which appeals lie. An appeal lies from an order 
of the Oourt fixing amount of maintenance under 
8. 41. [P 862 0 2] 

(b) Divorce Act (1869), Ss. 41 and 43— 
Scope—High Court will not interfere with 
order passed by Court about maintenance 
under S. 41 unless it is passed in disregard of 
evidence or is unreasonable. 

The order passed by the Distriot Judge about 
maintenance under 6. 41, Divorce Act, terminates 
when a final order is passed under S. 43, and S. 41 
gives the Oourt a very wide discretion to fix such 
maintenance as it thinks fit. High Oourt will 
not therefore ordinarily interfere with an order 
fixing the amount of maintenance unless it 
appears to have been passed in disregard of the 
evidence and is clearly unreasonable. [P 862 0 2] 

Bhagwat Dayal — for Appellant. 

Mela Bam — for Respondent. 

Judgment.—On 27th February 1937, 
the Distriot Judge of Delhi granted a 
decree subject to oonhrmation by this 
Court dissolving the marriage between 
Gladys Millicans and Noble Millicans. In 
his judgment, the District Judge gave the 
custody of the three children of the par. 
ties to the petitioner Mrs. Millicans and 
in an order passed on 10th April 1937 
ordered the respondent to pay her Rs. 120 
to maintain them. Mr. Millicans has 
submitted an appeal against the decision 
of the Distriot Judge dissolving the mar- 
riage as well as the order about the ous- 
tody of the children and the amount fixed 
for their maintenance. 

On this appeal coming up for hearing, it 
is objected by Mr. Mela Bam for Mrs. 
Millicans that no appeal lies either against 
the decree dissolving the marriage or 
against the order about the custody of the 
children and their maintenance. He 
points out that S. 56, Divorce Act, bars 
an appeal against the decree dissolving 
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the marriage. The other orders are merely 
ad interim orders which will cease to have 
force when this Oourt hears the applioa. 
tion which has been submitted for the 
confirmation of the decree. For Mr. Mil. 
licans, Mr. Bhagwat Dayal admits that 
no appeal lies against the decree and states 
that the only matter which he wishes to 
agitate is that of the amount fixed by the 
order of 10th April 1937 as maintenance 
allowance for the children. He contends 
that the order regarding maintenance is 
open to appeal. He does not at this 
stage attack the order of the Judge giving 
Mrs. Millicans custody of the children (of 
which matter, I notice, S. 41 of the Act 
makes no specific mention). The language! 
of S. 55, Divorce Act, appears to me to 
provide expressly for an appeal from afl 
orders passed by the District Judge. The* 
words 

in the like manuer as the decree and order of 
the Court made in the exercise of Its oivU jatis- 
diotioD are enforced and appealed from under the 
laws, rules and orders for the time being in force 

in S. 55, which is one of the sections deal, 
ing with “procedure" must, I think, be 
held to apply only to the procedure to be 
followed and the Court to which appeals 
lie. The order passed by the Distriot 
Judge about maintenance will terminate 
when a final order is passed under S. 43, 
and S. 41 gives the Court a very wide dis- 
oretion to fix such maintenance as it 
thinks fit. This Court will not therefore 
ordinarily interfere with an order fixing 
amount of maintenance unless it appears 
to have been passed in disregard of the 
evidence and is clearly unreasonable. 
Counsel for Mrs. Millicans has not referred 
me to any evidence justifying the fixing of 
the amount at Rs. 120 per mensem except 
the fact that Mr. Millicans' gross salary ie 
Rs. 450 and I can find nothing on the 
record showing that Mr. Millicans paid 
Rs. 90 for the two elder children at school, 
one of the facts relied upon by the District 
Judge in fixing Bs. 120. Mr. Millicans 
has stated on oath that after deduc¬ 
tions made for his provident fund, income- 
tax, house rent and insurance and interest 
on a loan, he gets only Bs. 175 per men. 
sem. With his memorandum of the pre¬ 
sent appeal he submitted an affidavit 
detailing the deductions from his salary 
which amount to Bs. 266.6.0. Assuming 
that Bs. 20 are on account of interest on 
a loan which we may ignore, his net 
income is approximately Bs. 203. His 
affidavit shows that his wife's statement 
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that he paid Rs. 90 at one time for the 
education of two children is untrue—he 
was paying Ra. 70 and that they can be 
educated at good schools for Rs. 24 per 
mensem. No counter, affidavit has been 
put in; Mrs. Millioans is not dependent on 
her husband. It is true that any altera¬ 
tion in the amount paid must be small—a 
matter of Rs. 20 or Rs. 26 per mensem, but 
after considering the evidence and the 
peculiar circumstances of this case, I think 
that Mr. Millioans is entitled to a modi¬ 
fication of the order. I accept the appeal 
and fix the amount to be paid as main¬ 
tenance at Rs. 95 per mensem. 

S.O./r.k. Appeal allowed. 


^ A. I. R, 1937 Lahore 863 

Skemp, J. 

Firm Bam Sahai-Chuni Lal — 

Plaintiff — Appellant. 

V. 

Moti Bam — Defendant — Respondent. 

Second Appeal No. 392 of 1937, Decided 
on 15th July 1937, from decree of Diet. 
Judge, Rawalpindi, D/. 12th January 
1937. 

^ Umitalion Acl (1908) Art 75-Inita!- 
menl bond — Default clause enabling suit 
for entire amount Instalments defaulted— 
Suit brought more than three years after 
default—Claim for interest on entire amount 
from date of suit — Suit held governed by 
Art. 75, Urn. Act — Interest being claimed 
from date of suit, waiver clause in Art. 75 
not applicable — Suit brought for entire 
amount cannot be treated as suit for instal¬ 
ment. 

A bond payable by instalmente provided that if 
there was default in three oonsecutive instab 
ments, the creditor would have the option to sue 
for the full sum together with interest after 
deduction of any inatalmente actually paid. The 
bond was executed in March 1932, Nothing was 
paid and the suit was brought in November 1936, 
It was admitted that seven instalments were 
barred and the claim for balance of principal plus 
interest due on the whole sum from the original 
date of the bond was claimed. It was contended 
by the debtor that the suit was barred by time 
^ing brought beyond the time provided by 
Art. 76, Lim. Act. On the other side it was con¬ 
tended that the default clause was exclusively for 
the benefit of the creditor, and that he had waived 
the benefit of the provision, and as such the suit 
was within time. It was further contended that 

the suit should be regarded as a suit for each of 

the instalments still due at a date within three 
years from the date of the suit i 

Held : that the suit was governed by Art. 76. 
As the creditor had claimed interest on the entire 
amount from the date of suit, he could not take 
advantage of the waiver clause. When there was 
option either to sue for the whole or to wait 


and the creditor exercised the option and the 
whole amount became due, the question of a 
right to recover the instalments only did no 
longer arise and as suoh the suit was barred by 
time : A IB 1933 Lah 849 Dissent, \ A 1 R 1934 
All 661 {FB), Foil, ;AIR 1937 Lah 1 \ A I R 
1932 Hagl\A I R 1934 All 1039 and A 112 
1929 Cal 292, Bel, on \ AIR 1918 All 65 held 
virtually overruled by A I R 1934 All 661, 
{F B), [P864 0 1:P 866 C1] 

Achhru Bam — for Appellant. 

D, B, Sawhney — for Respondent, 


Judgment. — This second appeal has 
arisen from a suit on an instalment bond 
with a default clause. The bond was for 
Rs. 1,600 payable by monthly instalments 
and provided that if the instalments were 
paid regularly, the obligees would remit 
Rs. 400. It also provided that if there 
was default in three consecutive instal¬ 
ments, the obligees would have the option 
to sue for the full sum of Rs. 1.500 
together with interest after deduction of 
any instalments actually paid. The bond 
was executed in March 1932. Nothing 
was paid and the plaintiffs sued in Nov¬ 
ember 1935. The plaintiffs admitted that 
seven instalments amounting to Rs. 480 
were barred and the claim was for Rupees 
1,020, balance of principal, plus Rs. 630 
interest due on the whole sum from the 
original date of the bond. The defendant 
pleaded that the suit was barred by time, 
as being brought more than three years 
after default. The trial Judge held that 
the suit was within time and granted the 
plaintiffs a decree for Rs. 1,020 but dis¬ 
allowed interest as in his view of the case 
the plaintiffs could not rely on the default 
clause. On appeal, the learned District 
Judge held that the entire suit was barred 
by Mine. He accepted the appeal and the 
plaintiffs have come in second appeal. 


Will Btty ug OD06 


learned District Judge was right. Mr. 
Achhru Ram for the appellants relied on- 

the Privy Council judgment, 7 Luck 442,^ 

which deals with a mortgage. Their Lord- 
ships held that a clause empowering the 
mortgagees in case of default to bring the- 
property to sale was inserted ‘exclusively 
for the benefit of the mortgagees’ and 
that the mortgagor had no right to redeem 
on his own default because the mortgage 
money did not become due within the 
meanmg of Art. 132, Lim. Act, until both 
the mortgagor s right to redeem an d the 

Kunwar, A I B 1932^ 
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mortgagee’s right to enforce his security 
had accrued. Mr. Aohhru Ram contended 
that the same principle would apply to a 
simple money bond, and that the clause 
enabling the plaintiffs to sue in default 
was inserted for their exclusive advan. 
tage: but as pointed out by Sulaiman G. J. 
in 57 All 108^ at p. 110, the present suit 
is governed by another Article of the 
Limitation Act Their Lordships were 
dealing with Art. 132. Apparently Art. 75 
applies here. Certainly it is Art. 75 or 
Art. 74. Sulaiman C. J. pointed out that : 

The Limitation Aot is in a sense a purely arbit* 
rary enactment and that various periods for 
diSerent suits were a mere matter of choice depen* 
dent on public policy. 

Article 74, applicable to simple bonds 
payable by instalments, laid down that 
time should run from the expiration of 
the term of payment. Art. 75, applicable 
to bonds payable by instalments with a 
default clause, says that time begins to 
run 

when tbe default is made unless where the 
payee or obligee waives the benefit of tbe pro* 
vision .... 

In the present case waiver was not 
pleaded or mentioned in the plaint. Mr. 
Achhru Ram argued that waiver was to 
be inferred from tbe circumstances, but 
the District Judge pointed out that the 
plaintiffs sued for interest from the date 
of the bond which was inconsistent with 
any idea of waiver. 1 do not think that 
any waiver can be inferred. It was laid 
down by a Pull Bench of the Chief Court 
long ago that in similar oiroumstances 
forbearance to sue could not be regarded 
as waiver within the meaning of this 
Proviso: 183 P R 1883.^ This has been 
repeatedly followed. I am therefore of 
opinion that there is no waiver and that 
time began to run when the default was 
made, i. e., on 14th June 1932, when the 
third instalment fell due. The suit is, 
therefore, well out of time. Mr. Aohhru 
iRam’s argument was that the suit should 
|be regarded as a suit for each of the 
jinstalments still due at a date within 
three years before the date of suit, and as 
for the claim for interest that was, ho 
admitted, a claim which should not bo 
sustained and should bo ignored. Ho 

referred to various rulings, i.e. AIR 1930 

■ -—— 

2. Jawabat Lal v. Mathuca Prasad, AIR 1984 
All 661 = 151 I 0 585 = 57 All 108 = 1934 
A L J 1036 (F B). 

3. Kbaiiuddin v. Atamal, (1883) 188 P R 
1883 (F B). 
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Lah 124* which, however, is distinguish, 
able and I understood was ultimately 
given up. The bond in that ease provided 
that in case of default being made in the 
payment of two instalments, the whole 
amount would become due only if a 
demand for such amount ware made. The 
intention of the parties was that unless 
and until the plaintiff made a demand, the 
whole of the money should not be payable 
from the defendant to him. This clearly 
distinguishes the case, He also referred to 
AIR 1936 Lah 570® which was modified 
on appeal in A I R 1937 Lah 1.® I 
obviously follow the Letters Patent judg¬ 
ment. The bond provided that if the 
executant did not pay three instalments, 
the creditor would be entitled to realise 
the amount of these instalments and inter, 
est thereon or to realise the entire balance 
by means of a suit. The plaintiffs stated 
that the defendant had not paid any 
instalments. 27 instalments were barred 
by limitation. They sued for the balance 
together with interest. The Bench held 
that there was no question of waiver : 

The bond gave tbe oredltor option to demand 
payment of three instalments if default was made 
together with interest thereon from time to time. 
It also gave the creditor tbe option to bring a 
suit for tbe whole amount due under tbe bond if 
the creditor chose to exercise his right to call in 
tbe whole amount.... It was open to tbe ore* 
ditor to sue at any time for all those instalments 
which had become payable within three years of 
the institution of the suit. 

In my judgment, this case was decided 
on a special clause which differs mate- 
rially from the present clause. Mr. Aohhru 
Ram also reli^ on A I R 1933 Lah 849^ 
which is quite short and relies only on 
AIR 1930 Lah 124* already cited. With 
all due respect I think this oase—a Single 
Bench judgment—was erroneously decided. 
He also relies on 41 All lOl® which is 
also in his favour but which was virtually 
overruled in 57 All 108^ : see p. 121, and 
was disapproved of by a Full Bench of the 
Nagpur Judicial Commissioners’ Court in 
AIR 1932 Nag 1®. I agree with the 

4. Wasu Ram v. Mohammad Bakh^h, AIR 

1980 Lah 124=121 I 0 80=31 P L R 904. 

5. Qodar 8hah v. Fazal Ilahi, AIR 1936 Lah 
570=164 I 0 69=38 P L R 357. 

6. Fazal Ilahi v. Godar Shah, AIR 1937 Lah I 

=169 I 0 929=39 P L R 110. 

7. Cbhajju v. Nanak Bakbah, AIR 1933 Lah 
649=149 I 0 861. 

8. Mohan Lal v. Tika Ram, AIR 1918 AU 65= 
47 I 0 936=41 All 104=16 A L J 939. 

9. Vifihwanath v. Sadasbiva, AIR 1933 Nag 

1=135 I 0 414=28 N L R 44 (F B). 
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majority of the Judges in 57 All 108^ for 
'4he reasons given therein. The learned 
Chief Justice said: 

When there is option either to sue for the 
jwbole or to wait and the creditor exeroises the 
joption, the whole amount becomes due, and the 
iquestioD of a right to recover the instalments 
onl^ does no longer arise* 

King, J. said at page 144: 

The suggested interpretation of Art. 75 involves 
the view that although the instalment bond 
contains a default clause which entitled the 
creditor to sue for the whole amount as soon as 
the default was made, nevertheless it is open to 
the creditor to ignore the default clause and to 
treat the bond as if it were a simple instalment 
bond governed b; Art. 74. With all due respect 
I am unable to aooept the suggestion, as it seems 
to me that it confliots with the provisions of 
Art. 76. 

Again King, J. said at page 142 : 

The only option given is to sue for the whole 
€um either within the stipulated period or after 
'it... . This praotioaliy amounts to no option 
at all. 1 think it only amounts to this that the 
•creditor was to be entitled to sue for the whole 
sum even within the stipulated period as soon as 
default was made in the payment of two sue* 
oessive monthly instalments. 

These passages were quoted in 57 All 
561,^** a Division Bench ruling of the same 
Court. To the same effect are the Nagpur 
^ull Bench rulings already cited and two 
Division Bench judgments of the Calcutta 
High Court, namely, AIR 1926 Cal 789^^ 
and AIR 1929 Cal 292.'® In my opinion 
not only was waiver not pleaded but the 
: claim to interest from the date of the bond 
' is inconsistent with any idea of waiver. 
The suit is governed by Art. 75 and this 
second appeal must be dismissed with 
costs. 

B.D./r.k, Appeal dismissed, 

'10. Sukh Lai v. Bhoora, AIR 1934 All 1039 = 
153 I 0 206=67 All 561=1934 A L J 1066. 

11. Basania Kumar Singba v. Nabin Chandra, 

AIR 1926 Cal 789=96 I 0 694=63 Cal 277. 

12. Barat Lakshmi Dassya v. Narendra Singha, 
AIR 1929 Cal 292 = 121 1 C 666 = 33 
OWN 260. 
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Coldstream and Bhide, JJ. 

Kesar Singh — Plaintiff — Appellant. 

v. 

Sant Bam and others — Defendants — 

Respondents. 

First Appeal No. 2122 of 1935, Decided 
^on 7th December 1936, from decree of 
■Senior SubJudge, Gujranwala, D/- 6th 
February 1934. 

1937 L/109 & 110 


(a) Contract Act (1872), S. 25 (3) —* Mere 

implied promise is not sufficient. 

A mere implied promise suoh as is oonveyed by 
an unoonditional aoknowledgmentisnot sufhcienfc 
for the purposes of 8. 25 (3) of Contract Act: Case 
law referred, [P 866 0 1] 

(b) Stamp Act (1899), Sch. 1, Art. 5 — Suit 

on basis of bahi account against M — Ack¬ 
nowledgment by M — “Balance from above 

account at instance of AT . . , Rs.— 

Acknowledgment held not promise to pay 
nor agreement. 

The question whether an acknowledgment is 
tantamonnt to a promise to pay and whether it 
requires to be stamped as an agreement must be 
decided on the wording of the acknowledgment in 
question, [P 866 C 2] 

Where a person brought a suit for the recovery 
of certain sum on a basis of bahi account relating 
to ornaments ordered by M and the wording of 
the acknowledgment made by M was : “Balanoe 
from the above account at the instance of M 
under date Phagan 21, Sambat 1984 Rs. 6106”: 

Held : that the language used in the acknow¬ 
ledgment oould not be held to express a promise 
to pay nor oould the acknowledgment be treated 
as an agreement for purposes of stamp duty : 
AIR 1935 hah 567, Rel. on, [P 866 0 1, 2] 

Shamair Chanda Parkash Ghand and 
Qahul Ghand — for Appellant. 

7. L. Kaputt Yeshpal Gandhi and Din 
Dayal Khanna — for Reapondents. 

Bhide, J. — This is an appeal from a 
decree of the Senior Subordinate Judge 
Gujranwala, dismissing the plaintiff’s suit 
for recovery of Rs. 8,000 on the basis of 
a bahi account relating to gold and silver 
ornaments ordered by one Mul Raj. The 
account was of Sambat 1978-79 (=abou 6 
1921-22 A. D.), and the plaintiff's suit, 
instituted on 5th March 1931, was prima 
facie barred by time. He relied, however, 
on an acknowledgment of the debt by 
Mnl Raj dated Phagan 21, 1984 (=3rd 
March 1928) to bring bis suit within 
limitation. The learned Senior Subordi¬ 
nate Judge held that the acknowledgment 

having been made after the expiry of the 
period of limitation oould not serve to 
extend time under S. 19, Limitation Act. 
He further held that although an uncon¬ 
ditional acknowledgment implies a pro¬ 
mise to pay, suoh an implied promise was 
not sufficient to fulfil the requirements of 
S. 25 (3), Contract Act, and could not 
furnish a fresh cause of action under that 
section. The suit was accordingly dis¬ 
missed and the plaintiff has appealed. The 
sole point argued in appeal was that the 
learned Senior Subordinate Judge was in 
error in holding that the acknowledgment 
relied upon by the plaintiff was not suffi- 
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oienfe fco bring the case within the purview 
of S. 25 (3), Contract Act. The wording 
of the acknowledgment in question is as 
follows : Balance from the above account, 
at the instance of Chaudhri Mai Raj, 
under date Phagan 21, Sambat 1984, 
Rs. 6,106-3.6.” 

In support of his contention that the 
above entry creates a promise to pay 
within the meaning of S. 25 (3), Contract 
Act, the learned counsel for the appellant 
has relied chiefly on the ruling of their 
Lo^ships of the Privy Council reported in 
33 Cal 1047 in which it was held by their 
Lordships that an unconditional acknow¬ 
ledgment of a debt imports a promise to 
pay. That case however dealt with an 
acknowledgment which was made within 
limitation and their Lordships had no 
occasion to consider its effect for the pur¬ 
pose of S. 26 (3). Contract Act, which 
requires that there should be a promise to 
pay in writing signed by the debtor when 
the debt is time-barred. The question of 
the effect of the above mentioned ruling 
of their Lordships of the Privy Council 
with reference to the requirements of 
S. 25 (3), Contract Act, has been consi¬ 
dered by several High Courts in India 
and so far as I can find, there seems to be 
practically a consensus of opinion that a 
mere implied promise such as is conveyed 
by an unconditional acknowledgment is 
not suflSoient for the purposes of that sec¬ 
tion : see e. g. 23 All 502,^ 30 All 268,® 62 
All 169,^ 53 All 963,^ 57 All 434,® 57 Cal 
394,^ 60 Cal 714,® 8 Pat 706,® 12 Lab 239.^® 

1. Maniram v. Beth Rup Ohand, (1906) 33 Cal 

1047=33 I A 165=2 N L R 130=4 C L J 94 

=100 WN 874 (PO). 

2. Ganga Prasad v. Ram Dayal, (1901) 23 All 

602=1901 AWN 160. 

3. Govind Das v. Sarja Das, (1909) 80 All 268= 

1908 AWN 129=6 A L J 274. 

4. Govind Singh v. Bijoy Bahadur Singh, AIR 

1929 All 980=121 1 0 108=62 All 169=1929 

A L J 1279, 


6. Abdul Rafiq v. Bhajan, AIR 1932 All 199 = 
137 I 0 243=63 All 963=1932 A L J 77. 

6. Ghulam Murtaza v. Pasih'Un-niasa Bibi 
A I R 1936 All 129=162 I 0 370=67 All 434 
=1934 A LJ 1186. 

7. Sasi Kanta Acharjee v. Sonaulla Munahi 
A I R 1929 Oal 444=121 I 0 412=57 Cal 
394=33 OWN 966. 


8. Satyakel Dutt v. Romeah Chunder Ben. AIR 
1933 Oal 668=146 I 0 834=60 Oal 714=37 
OWN 826. 


9. Deoraj Tewari v. Indraaan Tewari. AIR 

1929 Pat 268=120 I C 470=8 Pat 706=10 P 
L T 169. 


10. Davinder Singh v. Lachhmi Devi, AIR 1980 
L^g986=129 I-O 281=12 Lah 239=32 P 


AIR 1933 Lah 209^^ and AIR 1936. 
Lah 164.*^ The learned counsel for thft. 
appellant was not able to cite a single 
ruling in which it was held that a mere 
acknowledgment implying a promise ta 
pay is sufficient to satisfy the requirements 
of S. 25 (3), Contract Act. He referred to 
AIR 1932 Lah 470,^® 16 Lah 258 132 

I C 844'® and A I R 1931 Lah 631,'® but 
none of these rulings is in point. In the 
first two rulings, the wording of the ac¬ 
knowledgment in question was held to 
amount to an express and not merely an 
implied promise to pay. The other two 
rulings related to the question of stamp 

duty required for an unconditional acknow. 

lodgment which imports a promise to pay. 
The ruling in AI R1931 Lah 631'® has at 
times been misunderstood, as has been poin¬ 
ted out in the Full Bench ruling reported 
in A I R 1935 Lah 667.'^ The question 
whether an acknowledgment is tantamount 
to a promise to pay and whether it requires 
to be stamped as an agreement must be - 
decided on the wording of the acknow -1 
lodgment in question. In the present in¬ 
stance, the wording of the acknowledgment 
does not go further than an admission by 
Ohaudhuri Mul Baj that the balance due 
on 21st Phagan 1984 was Rs. 6.106.3-6. 

I do not think the language used in this 
acknowledgment can be held to express a 
promise to pay as was held in A I R 1932 
Lah 470'® or in 16 Lah 258'* in view of 
the wording of the acknowledgments in 
those cases. In the present instance, it 
appears that the acknowledgment was 
treated as an agreement for the purposes- 
of stamp duty and penalty was levied by 
the Judge who dealt with the case in its 
initial stage ; but in view of the Pull 
Bench ruling AIR 1936 Lah 567,'^ his 
view appears to me to be erroneous. In 
any case it cannot affect the decision of 

11. Mukhi Lai Ohand v. Gul Mubhammad, AIR 
1933 Lah 209=1411 0 617=34 P L R 430. 

12. Baru Mai v. Daulat Ram, AIR 1936 Lah 164 
=161 1 0 703, 

13. Firm Kanahi Ram-Banabi Ram v. Arjan Dae* 
AIR 1932 Lah 470=137 I 0 840=33 P L R 
940. 

14. Nihalu Ram-Ohela Ram v. Badhu Ram- 
Hukmi Ram. AIR 1934 Lah 836=166 I 0 
1074=16 Lah 268, 

16. Milkhi Ram v. Basank Singh, AIR 1931 Lah 
686=132 I 0 844. 

16. Pahlad v. Bhib Lai, AIR 1931 Lah 631=132- 
10 881. 

17. Nanak Ohand v. Fattu, AIR 1936 Lah 867= 
168 I 0 234=17 Lah 1=38 P L R 890 (P B).. 
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Nand Lal V. Emperor (Jai Lai, J.) 


the question now before us. I would ao. 
cordingly dismiss the appeal with costs. 

Coldstream, J. —I agree. 

D.S./r.K. Appeal dismissed. 
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Jai Lal, J. 

Lala Nand Lal —Petitioner, 

V. 

Emperor, 

Criminal Revn. Petn. No. 1200 of 1937, 
Decided on 13th September 1937, from 
order of Senior Sub-Judge, Ambala, D/- 
12th August 1937. 

(a) Criminal P. C. (1898), S. 476—Court 
holding thorough inquiry and recording 
evidence for offence under S. 193, Penal 
Code — Before directing protecution Court 
muit find that conviction ii practically 
certain. 

Id a oivil suit an applioation was made by a 
party to the Oourt that a certain witness had 
made a false statement and that a complaint be 
made against him under 8. 193, Penal Code. The 
Oourt held a thorough inquiry and recorded the 
statements of witnesses. The Court considering 
that prima facie there were grounds for enquiry 
directed that a complaint be made, although the 
Oourt was not sure that the case was good for 
oonyiotion : 

Held I that under the olroumstances it was 
necessary for the Court to find that the conviotion 
of the witness was praotioally certain before it 
could direct his ptoseoution. [p ggg 0 2] 

(b) Criminal P. C. (1898), S. 476—Every 
case of perjury need not necessarily result in 
prosecution-In such cases Court should see 
that prosecution is undertaken in interests 
or justice and not to satisfy private grudge of 
litigant. 

Every case of perjury need not necessarily 
result in the proaeoution of the person who is 
guilty of the ofience. The Court has to see whether 
it is in the interests of justice to direct the prose¬ 
cution of the person concerned. It is the policy of 
the law, as appears from the amendment of the 
relevant sections of the Criminal Procedure Code, 
whereby suoh proseoutions have not now been 
left to private prosecutors but their oonduot has 
been entrusted to the Courts, that In dealing with 
Buoh matters the Court should see that the prose¬ 
cution is undertaken in the interests of justice and 
not to satisfy the private grudge of a litigant. 

[P 868 0 2; P 869 0 IJ 

J, N. Aggarwal and Lala Sham Lal— 
for Petitioner. 

Mohammad Monir (Asst, Advocate 
General)—iot the Crown. 

Order. This is a petition for revision 
made by Nand Lal of Ambala against an 
order passed under S. 476, Criminal P. C., 
directing that a complaint under S. 193,' 
Penal Code, be made against him. This 


order was made by a Subordinate Judge of 
Ambala and an appeal preferred by the 
petitioner to the Senior Subordinate Judge 
of Ambala was dismissed. Before me this 
petition is opposed on behalf of the Crown 
by the learned Assistant Advocate General 
and by Mr, Tek Chand, advocate, on behalf 
of one Munna Lal, The connexion of 
Munna Lal with these proceedings I will 
state presently. Mr. Tek Chand cited some 
authorities in support of his contention 
that this Court should not interfere on 
revision with the order in question. At 
one time he contended that this Court had 
no jurisdiction to entertain suoh a petition; 
but subsequently he modified his position 
by contending that when the two Courts 
below are agreed in directing the prose¬ 
cution of a person, this Court should not 
ordinarily interfere on revision. Ordinarily 
this Court is reluctant to interefere with 
orders where the Courts below, after a 
consideration of the entire material on the 
record, have come to the conclusion that 
an offence has been oommitted, which it is 
desirable, in the interests of justice, to send 
for inquiry to a Magistrate. 

Now, what are the facts of this case ? 
A suit for about Ea. 800 was instituted by 
one Amar Nath against Kailaah Picture 
Palace, Ltd. of Ambala. Nand Lal is a 
previous managing director of the above 
company, and Munna Lal was at the time 
of the suit its managing director. It is 
abundantly clear that the relations bet¬ 
ween Nand Lal and Munna Lal were not 
friendly; on the other hand, they were 
strained. There was a denial of the claim 
of Amar Nath by the defendant, and Nand 
Lal was cited as a witness by the plaintiff 
to prove his signatures on some documents 
which he relied upon in support of his 
claim, Nand Lal was examined partly on 
one day and the ease was adjourned for 
the continuation of his examination to 
another date. It appears that some body 
informed him that he would be asked ques¬ 
tions about his indebtedness in cross-exa¬ 
mination by the defendant company. It 
also appears that this second date of his 
examination was 15th January 1937. On 
that date, he admittedly owed monies to 
Gobind Ram, the Punjab National Bank, 
and the Commercial Bank of Ambala. The 
total indebtedness was somewhere bet- 
ween 20 and 25 thousand rupees to all 
these creditors. It appears that in order 
to avoid giving a disparaging answer to 
the unpleasant question he had, before ha 
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went to Court, recourse to a device. He 
paid off Gobind Ham in cash and he drew 


a hundi for Rs. 16,500 on a firm in Rawal. 
pindi and sent the same to the Commercial 
Bank of Ambala with instructions to dis¬ 
charge his liability to the Punjab National 
Bank and to the Commercial Bank of 
Ambala. This hundi was not apparently 
ultimately accepted by the Commercial 
Bank because a difference arose as to the 
commission that was to bo paid to the Bank 
on it. The result was that really there was 
no actual payment to the Commercial 
Bank and consequently to the Punjab 
National Bank also. Whether the dispute 
about the commission arose before Nand 
Lal gave his evidence in Court or after, 
wards is not clear; but it is obvious that 
neither the Punjab National Bank nor the 
Commercial Bank of Ambala have actually 
been paid and the hundi has not been sent 
either for acceptance or for payment to 
Rawalpindi. 

Now, on 15th January when Nand Lal 
went into the witness box, a question was 
asked from him whether he owed any 
money (a) to Gobind Ram, (b) to the Pun¬ 
jab National Bank and (o) to the Com¬ 
mercial Bank of Ambala: and he gave a 
negative reply to this question. No other 
questions were asked on the subject, and 
the matter was not pursued further. Before 
the civil suit was decided, an application 
was made by Munna Lal to the Subordi¬ 
nate Judge alleging that the statement 
made by Nand Lal about his indebtedness 
was false, and praying that a complaint 
be made against him under S. 193, I. P. G. 
The Subordinate Judge after giving notice 
to Nand Lal recorded evidence and came 
to the conclusion that the case should go 
to a Magistrate for inquiry. He accord, 
ingly directed that a complaint be made. 
Subsequent to the application but before 
the order directing the filing of a com. 
plaint, the suit of Amar Nath against the 
Kailash Picture Palace, Ltd. was decreed. 
Nand Lal then appealed to the Senior 
Subordinate Judge who in one respect dif. 
fered from the trial Judge. The trial Judge 
had held that the story about the pay. 
ment to Gobind Ram was false. The 
Senior Subordinate Judge did not agree 
with this conclusion. He held that if that 
alone had been the subject matter of the 
order directing the prosecution of Nand 
Lal, he would have ordered the with¬ 
drawal of the complaint. But he held 
that there was a good case to go to a 
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Magistrate with regard to the. other two 
items. 

Now, the trial Judge has held that the 
story relating to the drawing of a hundi 
and delivery thereof to the Commercial 
Bank of Ambala is a fabrication entirely. 
The Senior Subordinate Judge does not 
seem to agree with this conclusion. On 
the other hand, his view appears to be 
that though a hundi was given, it was not 
sent to be cashed to Rawalpindi and the 
transaction subsequently fell through and 
therefore Nand Lal had no reason to 
believe when he gave evidence in Court 
that he did not owe any money to the two 
Banks. One significant remark made by 

the trial Judge is that 
the Court has not to see that the case must 
neoessarily lead to oonviotion. Aotion oau betaken 
if the Court be of opinion that proseoution will be 
expedient in the interests of justice and that 
there are reasonable grounds for oonviotion. 

In other words, the learned Subordinate 
Judge is not sure that the case is good for 
oonviotion but he considers that prima 
facie there are grounds for inquiry. But in 
this case the Subordinate Judge had held 
a thorough inquiry and had recorded the 
statements of witnesses—therefore it was 
necessary for him to find that the oonvio¬ 
tion of the petitioner was practically oer. 
tain before he could direct his prosecution. 
I have stated above that on the facts the 
learned Senior Subordinate Judge has not 
supported the oonolusions of the trial 
Judge. As 1 have already stated, it was 
merely a device by Nand Lal to avoid a 
compromising answer to an unpleasant 
question, and it is possible that technically 
he is guilty of perjury, though it is also 
possible that by adopting the device 
already mentioned he honestly believed 
that he could truthfully return an answer 
to the question by saying that he did not 
owe anything to the three creditors oon. 
oerned. 

Every oase of perjury need not neces¬ 
sarily result in the proseention of the per. 
son who is guilty of the offenee. The Court 
has to see whether it is in the interests of 
justice to direct the prosecution of the per. 
son concerned. In considering this matter 
I cannot help being infinenoed by the fact 
that this application has been made by 
Manna Lal who is actuated by personal 
motives in proseonting the petitioner. This 
is farther indicated by the undue zeal 
shown in prosecuting the proceedings and 
presenting the oase against the petitioner 
before me. The petitioner, it appears 
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from the evidenoe, is the President of the 
Municipal Committee of Ambala. It is in 
evidence that he pays income-tax on an 
income of Ea. 20,000 a year and also that 
he owns immoveable property worth bet. 
ween AO and 50 thousand rupees and his 
stock-in-trade is valued at not less sthan 
a lakh. He was giving evidence in Court 
only as to his signatures on certain docu. 
ments which he had signed as the manag¬ 
ing director of the defendant company. 
The question of his solvency was not 
therefore material, and did not affect the 
result of the suit. Moreover, having regard 
to the value of the property of the peti¬ 
tioner and his income, his indebtedness to 
the three creditors did not prove that he 
was in straitened circumstances. Theques. 
tion was put to him at the instance of 
Munna Lai with the object of disgracing 
him and it is not surprising that he 
adopted a device, may be a reprehensible 
one, to get round it. It is the policy of the 
law, as appears from the amendment of 
the relevant sections of the Criminal Pro¬ 
cedure Code, whereby such prosecutions 
have not now been left to private prosecu¬ 
tors but their conduct has been entrusted 
to the Courts, that in dealing with such 
matters the Court should see that the pro- 
seoution is undertaken in the interests of 
justice and not to satisfy the private 
grudge of a litigant. 

Having considered all these matters, 1 
feel doubtful whether the prosecution will 
have a good chance of success in the Court 
of a Magistrate. In any case I think that 
it is not expedient in the interests of jus¬ 
tice in this case to direct the prosecution 
of the petitioner considering the several 
matters which I have mentioned above. I 
accordingly accept this petition and set¬ 
ting aside the orders of the Courts below, 
direct.that the complaint, if died, be with, 
drawn. 

S.O./r.k. Petition allowed, 
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Addison and Din Muhammad, JJ. 

Muhammad Saeed — Defendant — 
Appellant. 

V. 

Punjab I^ational Bank, Ltd., Plaintiff 
and others, Defendants—Respondents. 

First Appeal No. 283 of 1936, Decided 
on 11th January 1937, from preliminary 
decree of Sub. Judge, First Class, Lahore, 
D/- 27th February 1933. 


Contract Act (1872), Ss. 261 and 264— 
Equitable mortgage in favour of Bank by 
firm having father H and son A as partners 
—H dying leaving A and lunatic son S —Suit 
on cash credit account making A party in 
personal capacity as well as representing B 
and S os representative of 1/ only—Bank hav¬ 
ing knowledge of H's death more than three 
years before suit—Subsequent acknowledg¬ 
ment by A—“Mortgage invalid— S held not 
liable under acknowledgment by A under 
S. 261—Even if S. 264 held applicable, suit 
was time-barred againt iS. 

A firm consisted of H and his son A. There 
was an agreement in writing whereby the firm 
borrowed certain amount from a Bank by deposit 
of title deeds in 1928. H died in 1924 leaving A 
and another lunatio son S. S was not a partner 
of the firm. The agreement evidencing the mort¬ 
gage was not registered. There were acknowledg¬ 
ments made by A in January 1926 and in Janu¬ 
ary 1927. The Bank brought a suit in July 1929 
on the basis of a cash credit account to recover 
the amount by sale of the property equitably 
mortgaged. A was made a party in his personal 
oapaoity as well as representing his father and 3 
as a representative of the deceased father only. 
The Bank knew of the death of H more than 
three years before the filing of the suit. A preli¬ 
minary decree was passed on the basis of the 
mortgage. In an appeal by S from such a decree: 

Held: that there was no equitable mortgage as 
the document evidenoing the mortgage was not 
registered and as suoh was inadmissible in evi¬ 
dence. A was not a guardian of his lunatio brother 
S who was not also a partner of the firm. There¬ 
fore the acknowledgments made by A did not keep 
alive the debt in respect of iS. [P 670 0 1, 2] 

Eeld further : that that part of the estate of 
H which came to S would not ordinarily be liable 
in respeot of any acknowledgment made by A 
after the death of H in the absence of any agree¬ 
ment to that effect under 8. 261, Contract Aot, 
and even if 8. 264, Contract Aot, was held appli¬ 
cable and even if S was assumed to be liable for 
the debt by virtue of the acknowledgment made 
by A, the last acknowledgment that the Bank 
oonid rely upon for the suit against S was one 
made in January 1926. This acknowledgment 
being more than three years before the institution 
of the suit, the suit against S on the cash credit 
account was barred by time : AIR 1985 Lah 889, 
Bef, [P 871 0 1] 

Ghulam Mohy-ud,Din and Abdul Aziz 

— for Appellanfe. 

Lala Badri Das and Hargopal — 

— for Respondents. 

Judgment.—The facts of this case are 
fully stated in the judgment of this Court, 
dated 23rd July 1935, in First Civil Appeal 
No. 926 of 1933^ and will only be set out 
briefly in this appeal. 

The Punjab National Bank, Ltd., Lahore, 
sued to recover over Re, 1,50,000 on the 

1. Me. Jiwan v. Punjab National Bank, Ltd. 
Lahore, Reported in AIR 1936 Lah 889= 
16010 897. 
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basis of a cash credit account, by sale of 
certain property alleged to have been 
equitably mortgaged to it byHaji Muham¬ 
mad and bis son Muhammad Amin, who 
constituted the firm Haji Muhammad- 
Muhammad Amin. There had been deal¬ 
ings between this firm and the Bank prior 
to 27th August 1923, on which date an 
agreement was come to between the Bank 
and the firm under which the former was 
to advance Es. 1,25,000 on the security of 
the ^ title-deeds belonging to the latter. 
Haji Muhammad, the father, died on 11th 
May 1924, and his estate is now repre¬ 
sented by his two sons, Muhammad Amin, 
who was a partner of the firm, defendant 1, 
and Muhammad Saeed, defendant 2, who 
was not a partner of the firm and is a 
lunatic. Defendant 1 was sued in his per¬ 
sonal capacity as well as representing his 
deceased father, while Muhammad Saeed 
was only sued as a representative of his 
deceased father. The other defendants are 
persons to whom certain alienations of 
property, covered by the title-deeds depo¬ 
sited with the Bank, had been made after 
the date of the alleged equitable mortgage. 
Various defences were raised which were 
repelled by the trial Court and a prelimi¬ 
nary decree, on the basis of the alleged 
mortgage, was passed on 27th February 
1933. 

Against this preliminary decree two ap¬ 
peals were preferred : one was Civil Appeal 
No. 1191 of 1933^ on behalf of some of the 
subsequent purchasers; it was dismissed 
as time-barred: the second appeal was 
No. 926 of 1933 on behalf of certain other 
purchasers; it was accepted on 23rd July 
1935, and it was then held, so far as they 
were concerned, that the so-called equit¬ 
able mortgage could not be given effect to 
for want of registration of the agreement 
which evidenced the transaction. The pre¬ 
sent appellant Muhammad Saeed, second 
son of Haji Muhammad, had applied to 
institute an appeal against the decision in 
forma pauperis. His petition was rejected 
but he was allowed to appeal on payment 
of full court fees: these have now been 
paid. There are two appeals by him: one 
against the preliminary decree and one 
against the final decree. The first ground 
of appeal is that there was no equitable 
mortgage although there was a document 
evidencing a mortgage which was inadmis¬ 
sible in evidence on account of want of 
registration. The learned counsel appear- 
Dg on behalf of the Bank did not dispute 
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this contention and we uphold it. The rea¬ 
sons for doing so are fully set out in the 
judgment in Civil Appeal No. 926 of 1933i 
dated 23rd July 1936. 

The only other ground of appeal argued 
was thaj; the personal claim against the 
appellant Muhammad Saeed was barred 
by time. In the plaint it was admitted 
that Haji Muhammad was dead and it was 
stated that the two sons were his legal 
representatives. It was sought to bring 
the suit within time on the ground that 
Muhammad Amin, the elder son, who was 
a partner, had admitted the amounts due 
to the plaintiff Bank by letters, dated 17th 
January 1924, 20th August 1924, 18th 
February 1926,15th July 1925, 20th Janu¬ 
ary 1926, 15th January 1927, 4th August 
1927 and 13th March 1928. Certain issues 
were framed on 27th November 1929, but 
the appellant did not consider that they 
covered his case. The acknowledgments 
relied upon were denied on his behalf and 
it was pleaded that, even if his brother 
Muhammad Amin, who had made them, 
was bound, Muhammad Saeed, the appel¬ 
lant, was not bound by them. Of course, 
it was also pleaded that there was no 
mortgage to which effect could be given. 
A plea was specifically taken that the suit 
was not within time and issues 5 and 6 in 
this respect were then framed on 16th 
December 1929, namely: 5. Was defen¬ 
dant 2 a partner in the firm of Haji 
Muhammad-Muhammad Amin? 6. If the 
equitable mortgage is not proved, is the 
suit within time ? 

The Judge who tried the case mentioned 
that it was not the Bank’s case that the 
present appellant was a partner but he 
held that the present appellant was bound 
as the elder brother Muhammad Amin 
must be held to be the guardian of his 
insane brother, the present appellant, and 
that for this reason the acknowledgments 
of^ the elder brother kept the debt alive 
with respect to the insane brother as well. 
It was conceded before us by the learned 
counsel appearing for the Bank that the 
judgment could not stand on this ground. 
Obviously, the elder brother was not the 
guardian of his insane brother and it has 
also to be remembered that the insane 
brother was never a partner of the firm. 
The suit therefore of the Bank is barred 
by time as against the appellant unless it 
can be held that time has been extended 
by reason of any acknowledgment or 
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otherwise. Under S. 261, Contract Act, 
the estate of a partner, who has died, is 
not, in the absence of an express agree, 
meat, liable in respect of any obligation 
incurred by the hrcn after his death. 
I According to this section therefore that 
'part of the estate of the deceased Haji 
Muhammad which came to the appellant 
would not ordinarily be liable in respect of 
any acknowledgment made by another 
partner after his death. It was contended, 
however, that S. 264, Contract Act, ap¬ 
plied. It is to the efiteot that persons 
dealing with a firm will not be affected by 
dissolution of which no public notice has 
been given unless they themselves had 
notice of such dissolution. It was con¬ 
tended on behalf of the Bank that no pub¬ 
lic notice had been proved and that it had 
not been shown that they knew of the 
dissolution of the firm. 

It was held in A I R 1927 Bom 560^ 
that B. 264 must be construed in such a 
way as not to apply to cases of dormant 
partners nor to oases of death. The same 
Court in A I E 1935 Bom 357® took the 
opposite view and held that S. 264 applies 
even to cases of dissolution of partnership 
eooasioned by death of one of the partners. 
It is not necessary for us further to con- 
'siderthis question, as there is clear evi¬ 
dence on the record that the Bank knew 
of the death of Haji Muhammad prior to 
29th October 1926, when the elder brother 
wrote to it, mentioning that he was ready 
to give a registered deed of mortgage on 
behalf of himself and his insane youn¬ 
ger brother if they would forbear to press 
for immediate payment. It is clear from 
this letter that it was then known to the 
Bank that the father Haji Muhammad 
was dead and in fact it also appears from 
a note, dated 17th April 1926, by the 
Branch Manager on the back of a letter, 
■dated 16th April 1926, written by 
Muhammad Amin to the Bank, that the 
Bank knew of this as early as 17th April 
1926. This point however need not be 
stressed as the Bank certainly knew of his 
death prior to 29th October 1926. Any 
acknowledgment therefore by Muham¬ 
mad Amin subsequent to 3rd October 1926, 
would not keep the debt alive so far as 
'the present appellant is concerned. The 

2. Jwaladutt R. Pillani v. Banallal Motilal 
AIR 1927 Bom 660=104 10 620=29 Bom 
L R 1244. 

53. Babu V. Dayambai, AIR 1936 Bom 867= 
1681 0 169=60 Bom 6=37 Bom L R 516. 


acknowledgment relied upon, prior to 
29th October 1926, is dated 20th January 
1926. The Bank, therefore, even if we 
assume that the acknowledgment of 20th 
January 1926 kept alive the debt with 
respect to the appellant also, had to sue 
within three years of this acknowledg¬ 
ment so far as the appellant is concerned. 
The suit, however, was not instituted till 
10th July 1929, but this is more than 
three years after the acknowledgment of 
20th January 1926. The suit therefore 
on the cash credit account so far as the 
present appellant is concerned, is clearly 
barred by time. It might be mentioned 
here that the elder brother, Muhammad 
Amin, left the country and did not appeal 
against the preliminary decree on the 
basis of the alleged equitable mortgage 
passed by the trial Court and the present 
appellant is concerned only with half the 
property alleged to have been equitably 
mortgaged minus those portions which 
had been alienated to other persons. 

We accordingly accept the appeal of 
Muhammad Saeed and set aside the decree 
of the trial Court with respect to him in 
toto. This means that half of the pro¬ 
perty alleged to have been equitably mor- 
gaged, minus those portions thereof which 
had been subsequently alienated, are 
released from the preliminary mortgage 
decree, and it is further held that the 
appellant Muhammad Saeed is not per¬ 
sonally liable as the personal liability 
against him, as representative of his 
deceased father, is barred by time. The 
appellant will bear his own costs through¬ 
out except that the plaintiff Bank will pay 
him the oourt.fee on this appeal. The 
appeal against the final decree is also 
accepted and that decree is set aside so 
far as the appellant is concerned. There 
will be no order as to costs with respect 
to this appeal. 

S.C./r.k. Appeal allowed. 


^ A. I. R. 1937 Lahore 871 

Bhide, J. 

Tara Chand — Plaintiff — Appellant. 

V. 

Sundar Das and others — 

Defendants — Respondents. 
Second Appeal No. 93 of 1937, Decided 
on 16th June 1937, from decree of Diet. 
Judge, Ferozepore, D/-17th October 1936, 
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^ Hindu Law — Maintenance — Widow— 
Widow hac no right to tell family property 
for her maintenance. 

The widow of a deceased co-parcener who is 
ODly entitled to the right of residence and main* 
tenance in the family property is not entitled 
to sell the property for her maintenance in case 
of necessity. [P 872 0 2] 

Shamair Chand — for Appellant. 

B, L. An and I — for Eespondent 2. 

Judgment.—The plaintiff Tara Chand 
in execution of his decree against Sundar 
Das, defendant 1, got certain houses and 
shops attached. Mt. Fauna Devi, defend¬ 
ant 2, who is a widow of Kundan Lai, a 
deceased brother of Sundar Das, filed 
objections in the executing Court that she 
was entitled to one half share in the pro¬ 
perty and that the same should be 
released. The objection was allowed and 
thereupon Tara Chand instituted the 
present suit for a declaration that the 
above mentioned one half share was liable 
to be attached and sold in execution of 
his decree against Sundar Das. The trial 
Court held that Mt. Panna Devi was only 
entitled to a right of residence and main, 
tenance in the property and granted a 
decree declaring the property to be sub. 
jeot to such right. From this decision 
Mt. Panna Devi appealed to the District 
Judge who modified the decree to the f 
extent of directing that Mt. Panna Devil 
would be entitled to sell a part or the/: 
whole of the property in dispute if it waai’j 
necessary for her to do so in order tb;: 
maintain herself. Tara Chand haspre^( 
ferred a second appeal from this decree. 

The learned counsel for the appellant 
contended that the decree passed by the 
learned District Judge is contrary to law 
as Mt. Panna Devi in the exercise of her 
right of maintenance could only rely upon 
the income of the property and had no 
right to sell it. In support of this con. 
tention, he relied upon sub-clause (3) of 
para. 566 of Mulla’s Hindu Law. He 
pointed out that the learned District Judge 
had not set aside the finding of the trial 
Court that Sundar Das had succeeded his 
brother Kundan Lai by survivorship. The 
learned counsel for the respondent Sundar 
Das on the other hand relied on the find¬ 
ing of the learned District Judge to the 
effect that Mt. Panna Devi held ‘a life 
estate’ in the property in question. This 
finding is based on certain mutations by 
virtue of which land belonging to the hus¬ 
band of Mt. Panna Devi or the land which 
would have fallen to hia share was 


mutated in her name. It is however 
common knowledge that mutations of this- 
kind are very often effected as a matter of 
routine by the revenue officers. The real 
question for decision was whether ther^ 
had been a separation of the joint family 
and whether Mt. Panna Devi had inheri¬ 
ted a life estate owing to her husband’s^ 
separation from his brother. There is no 
finding to this effect by the learned Dis¬ 
trict Judge and it appears from the decree- 
passed by him that this was not his con. 
elusion; for if Kundan Lai had separated 
from Sundar Das and Mt. Panna Devi had- 
held a life estate, the one half share in 
the property claimed by her could not at 
all be aUaohed or sold in execution of the 
decree of Tara Chand and Tara Chand’e 
claim should have been, in that case, dis- 
missed altogether. The learned District > 
Judge however did not dismiss the suit. ! 
He only modified the decree of the trial 
Court by directing that Mt. Panna.Devi 
was entitled to sell the property for her 
maintenance in case of necessity. This, 
however, is not permissible according to 
Hindu law as stated in para. 666 (3) of 
Mulla’s Hindu Law referred to above. To 
the same effect is the statement of law 
on the point as given in para. 461 of 
Mayne’s Hindu Law. In the oiroumstances,. 
it appears to me that the decree passed by 
the trial Court was correct. I accept th& 
appeal and restore the decree of the trial 
Court. In view of all the oiroumstanoeB*. 
I award the plaintiff one half of his costs, 
throughout. 

k.b./b.k. Apipeal dllowed* 
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Seemp, J. 

Mu Jio — Defendant — Appellant. 

Nahi Bakhsh —Plaintiff—Eespondent,. 

First Appeal No. 190 of 1936, Decided 
on 13th January 1937, from order of 
Addl. Dist, Judge, Lahore, D/- 13th May 
1936. 

Civil P. C. (1908), S. 11, Expl. 4-Suil by IT 
against stepmother J for declaration that ho 
was exclusive owner of property left by hia 
father F on ground that J had been divorceil 
by F—Suit dismissed—Subsequent suit for 
declaration that J was entitled only to one- 
fifth share in lieu of maintenance and not to> 
one*balf, held barred. 

On death of one F his land passed to hia widow 
J and son N in equal shares. N brought a sulk 
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agaicBb J for declaration that he was the exclu- 
Bive owner of the land on the allegation that J 
had been divorced by F many years before his 
death and had nothing to do with his property. 
The suit was dismissed on ground that divorce 
was not proved. N brought a subsequent suit 
against J for declaration that / was only entitled 
to one*dftb share in F'shnd in lieu of mainte* 
nance as his widow and not to one-balf : 

Held: that the ground of action taken by N 
ought to have been made a ground of attack in the 
previous suit and hence the second suit was bar* 
ted by S. 11, Expl. 4, Civil P. 0.: 20 Cal 79 (P C) 
and 19 All 517, Eef.’, AIR 1927 Naq 322 and 
AIR 1931 Bom 1B7, Disting, [P 874 0 3] 

Qahul Chand for Mohammad Momr — 

for Appellant. 

A, B. Kapur — for Eespondent. 

Jadgment.—The facts which have led 
to the present second appeal are not in 
dispute. The plaintiff, Nabi Bakhsh, Is the 
son of Farid deceased while the defendant 
Mt. Jio is his stepmother. On the death 
of Farid his land passed by mutation to 
Nabi Bakhsh and Mt. Jio in equal shares. 
The plaintiff instituted a suit against 
Mt. Jio for a declaration that he was the 
exclusive owner of the land on the allega. 
tion that Mt. Jio had been divorced by 
Farid many years before his death and 
had nothing to do with his property. The 
trial Court held that the divorce was not 
proved and dismissed the plaintiff's suit; 
and this decree was upheld on appeal. 
Now Nabi Bakhsh has sued again for a 
declaration that Mt. Jio is only entitled to 
one-fifth share in Farid’s land in lieu of 
maintenance as his widow and not to one- 
half. The trial Judge dismissed the suit 
relying on S. 11 and 0, 2, E. 2, Civil P. C. 
On appeal the learned Additional District 
Judge took the 'contrary view and held 
that the present suit was not barred. He 
remanded the case to the trial Court for a 
decision on the merits. Against this deci¬ 
sion the present second appeal has been 
lodged, the sola point being whether the 
second suit is barred. 

After consideration of the learned Dis- 
triot Judge’s judgment and the authorities 
cited before me, I am of opinion that it is 
so barred. The matter is governed by 
Expl. 4 to S, 11, Civil P. C., which states 
that any matter which might and ought 
to have been made ground of defence or 
attack in such former suit shall be deemed 
to have been a matter directly and sub. 
stantially in issue in such suit. The lead, 
ing case is 20 Cal 79^ in the course of 

1. Kameswar Fetebad v. Bajkumari Rattan Eoer, 
(1893) 20 Cal 79=19 I A 234=6 Sar 241 (PO). 


which their Lordships of the Privy Counoil 
said; 

That it ‘might’ have been made a ground oi 
attack is clear. That it ‘ought’ to have been, 
appears to their Lordships, to depend upon the 
particular facts of each case. Where matters aro- 
80 dissimilar that their union might lead to con¬ 
fusion, the construction of the word ‘ought’ 
would become important; in this case the matters 
were the same. It was only an alternative way 
of seeking to impose a liability upon Ran Baha¬ 
dur, and it appears to their Lordships that th& 
matter ‘ought’ to have been made a ground of 
attack in the former suit, and therefore that it 
should be 'deemed to have been a matter directly 
and substantially in issue’ in the former suit, and 
is res judicata. 

This passage or part) of ife has been 
quoted in moat of the successive ruliugs. 
In 19 All 517^ the plaintiff sued for posses, 
sion of a property as owner. He failed 
and then brought a suit for possession a& 
mortgagee. The learned Judges were of 
opinion 

that the claim in the alternative to hold as 
mortgagee not merely ’might’ but ‘ought’ to have- 
been added to the prayer in the former Buit as a 
ground of attack on the defendant. 

In 25 Bom 189^ the plaintiffs in the 
first suit claimed land on the ground that 
they were sole surviving members of a 
joint family. The suit was dismissed. They 
were deprived of possession and then 
brought a suit for recovery of the same- 
land alleging a title by heirship as distincb 
from survivorship. The leading judgment 
was written by Sir Lawrence Jenkins, who 
after referring to 20 Cal 79^ said that: 

The test therefore proposed whereby to determine 
whether it ’ought’ to have been matter of attack 
is this: are the matters so dissimilar that their 
union might lead to confusion ? To my mind 
there is in this case but one answer bo that ques¬ 
tion: that absolutely no confusion would hav& 
arisen had the plaintiff in the former suit pleaded 
in the alternative the title he now sets up. 

Ifc is clear that if Nabi Bakhsh had 
included in his first suit a claim in the 
alternative that even if the divorce of 
Mt. Jio was not proved, she was nob 
entitled to so much as half the land for 
maintenance, there would have been no 
confusion whatever. The issues and the 
evidence on this point would have been 
entirely separate. This really governs the 
case. The learned District Judge and the 
respondent relied on A I E 1927 Nag 322* 

2. Imam Khan v. Ayub Khan, (1897) 19 All 517 

=1897 AWN 143. 

3. Guddappa v Pirkappa, (1901) 26 Bom 189=2 

Bom L R 872. 

4. Gangaprasad v. Kodulal, AIR 1927 Nag 322 

=10310 888. 
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and A I E 1931 Bom 187.® The Nagpur 

ruling only oonaista of a few sentences and 
does not state the facts. It merely enun¬ 
ciates the rule that a person is not bound 
to sue on an alternative cause of action 
and failure to do so in the former suit does 
not bar a subsequent suit. In the Bombay 
ruling, the plaintiffs sued to recover pos¬ 
session of the whole of the property on 
the ground that she had purchased it in 
1907, that she was the exclusive owner of 
the property and that her sister, the 
defendant, had no interest therein. The 
defence was that the mother was the 
owner of the property, that the mother 
and the defendant had purchased another 
plot which was exchanged for the land in 
suit, that the exchange was effected by 
the defendant herself and that the plain¬ 
tiff had no share therein. The trial Judge 
held that the plaintiff’s purchase was not 
proved, but granted her possession of half 
the share on the ground that the property 
belonged to the mother. That decision 
was reversed in appeal on the ground that 
the plaintiff failed on the case set out in 
the plaint, and could not sot up any other 
claim which was inconsistent with it. The 
second suit was brought by the plaintiff 
on the ground that the mother was the 
owner of the property, that the plaintiff 
and the defendant were her heirs, that they 
had exchanged the land for the plaint land 
and therefore the plaintiff was entitled to 
recover half the share in the plaint land. 
The Bench held that the second suit was 
not barred. Parker, J. said: 

Where the introduction of a ground of attack in 
the previous suit would have been incongruous to 
the subject matter of the previous suit, it could 
not be said that the matter ought to have been set 
up as a ground of attack in the previous suit. 

Baker, J. said that the two alternative 
oases would have been mutually destruc¬ 
tive and the evidence in support of them 
contradictory. I think this case may be 
distinguished on the facts from the present 
one because, as already remarked, the two 
issues whether Mt. Jio had been divorced 
and, if not divorced, what share of the 
land she is entitled to for maintenance are 
entirely distinct and separate issues. The 
plaintiff’s learned counsel also referred to 
41 I A 142,*^ a ruling not on S. 11 but on 
S. 34, Ceylon Civil P. C., which is in 

6 . Ningaya Bharmauna v. M. Gurappa, AIR 
1931 Bom 187=130 I 0 605=30 Bom L R 
201 . 

'6. Saminatban Chetti v. Palaniappa Gheitl, 
(1914) 411 A 142=26 I 0 228 (P 0). 


the same terms as 0. 2, B, 2, Civil 
P. 0. It was there held that where 
plaintiffs had owing to a taohnioality 
failed in a suit on promissory notes, they 
might base their claim on the original 
cause of action on which the pro-notes 
were based. Their Lordships said “So 
long as the notes were outstanding, 
there was no right of action otherwise 
than upon the notes , It was therefore 
impossible in their Lordships' opinion to 
hold that the claim for the amount due 
was the same cause of action as the claim 
upon the notes and ought to have included 
in the prior action, In my judgment the 
ground of action now taken by the plaintiff 
ought to have been made a ground of 
attack in the previous suit and the present 
suit is barred. I accept the appeal, set' 
aside the order of remand passed by the 
learned Additional District Judge and 
restore the order of the trial Judge dismis¬ 
sing the suit. The plaintiff is to bear the 
defendant’s costs throughout. 

d.s./r.e. Appeal accepted. 
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Tek Ohand, j. 

Chaman Lai — Decree-holder — 

Appellant. 

V. 

Ali Muhammad — Judgment-debtor — 

Respondent. 

Second Appeal No. 1320 of 1936, Decid¬ 
ed on 8th February 1937, against order of 
Dist. Judge, Shahpur at Sargodha, D/. 
22nd May 1936. 

Civil P. C. (1908), O. 34, Rr. 4 and 5-Final 
decree may be pasted by consent of parties 
without preliminary decree — When such 
decree is not appealed against, executing 
Court cannot question its validity. 

In a mortgage Guit a ‘final’ decree may be 
passed by a Court by consent of parties without 
a preliminary decree being formally passed as 
required by 0. 84, B. 4, Civil P. 0. In such 
a oase final decree may be passed straight ofi 
either authorizing the sale ol the property forth* 
with or deferring the sale for a specified time 
daring which the judgment-debtor undertakes to 
pay the amount. If the jadgment-debtor fails to 
pay the amount within the stipulated period, the 
deoree-holder is entitled to execute the final 
decree. When the decree la not appealed against, 
the executing Court cannot question its validity 
even if any irregularity in procedure bad been 
committed in passing it: Cass law referred, 

[P 876 0 23 

Battan Lai Ghawla — for Appellant. 

Allah Din — for Respondent. 
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Chaman Lal V. Ali Muhammad (Tek Chand, J.) 


Judgment.— On 5fch August 1932, 
Chaman Lal brought a suit against Ali 
Muhammad for recovery of Rs. 259, being 
the amount of principal and interest due 
on foot of a mortgage of a house effected 
by Ali Muhammad in his favour on 10th 
August 1926. The mortgagor. Ali Muham¬ 
mad, appeared before the Court on 5th 
October 1932 and admitted the claim and 
by consent a final decree was passed for 
the sum claimed with interest recoverable 
from the mortgaged house, if the decretal 
amount was not paid within six months 
■from that date. In terms of this oom- 
tpromise, the Court passed a decree des¬ 
cribed as ‘decree qatai' (final) for Es. 259 
and costs in favour of the plaintiff against 
the defendant recoverable from the mort¬ 
gaged house if the amount due was not 
paid on or before 5th April 1933. In May 
1935, the decree-holder took out execution 
of the decree by sale of the house. A 
■notice under 0, 21, R. 66 was issued to 
the judgment-debtor, who objected that 
the decree, as passed on October 1932, 
was not executable, as no final decree in 
-terms of E. 5 of 0. 34 had been passed. 
The executing Court dismissed the appli¬ 
cation in a brief order holding that it was 
not maintainable. 

The judgment-debtor appealed to the 
District Judge who held that in the 
printed form of the decree-sheet the word 
preliminary' had been struck off and the 
word ‘final’ written instead, but the fact 
that only one decree was drawn up in this 
case suggested that it should be regarded 
as a preliminary decree. He accordingly 
held that the decree was not executable. 
On this finding he accepted the appeal, 
set aside the order of the executing Court, 
leaving it to the decree.holder to move 
the Court, which had passed the decree, 
to grant a proper final decree on which he 
might take out execution. The decree- 
holder has come in second appeal and it 
has been contended on his behalf that in 
view of the compromise arrived at bet- 
ween the parties on 5th October 1932, it 
was not necessary for the Court to pass a 
preliminary decree in terms of R. 4 of 
0. 34 and subsequently to pass a final 
decree as laid down in E, 5. He urges 
that the decree passed in this case was a 
consent decree and it was clearly intended 
that in default of the judgment-debtor 
paying the amount fixed within six months 
the decree-holder could proceed straight 
off to bring the property to sale and 


realise the amount due thereon. He fur. 
tber contended that the executing Court 
could not go behind the decree which was 
passed by a Court with jurisdiction and, 
therefore, the order of the District Judge 
is wrong. 

After hearing both counsel, and exa- 
mining the record, I have no doubt that 
the contentions of the appellant are well 
founded and this appeal must succeed. It 
IS settled law that on a mortgage suit a 
final decree may be passed by a Court by 
consent of parties, without a preliminary 
decree being formally passed as required 
by E. 4 : see A I R 1926 Cal 1179;^ 60 Cal 
650;^ 2 Pat 538;^ 6 Pat 383^ at p. 394 and 
49 All 297.® In such a case a final decree 
may be passed straight off either autho. 
rizing the sale of the property forthwith, 
or deferring the sale for a specified time 
during which the judgment-debtor under¬ 
takes to pay the amount. This is what 
was done in this case and as the judg¬ 
ment-debtor failed to pay the amount 
within the stipulated period of six months, 
the decree-holder was entitled to execute 
the final decree. Further the decree was 
not appealed against and even if any 
irregularity in procedure had been com. 
mitted in passing it, the executing Court 
could not question its validity. I accept 
the appeal, set aside the order of the 
learned District Judge and restore that of 
the executing Court, dated 9th December 
1935. The appellant will get his costs 
from the respondent in all Courts. 

S.C./r.k. Appeal allowed, 

1. Abdul Halim Abdul Huasaia v. Hemeudra 
Kumar Ray, A I R 1926 Cal 1179=96 I 0 
686 . 

2 . Hemeudra Lal Singh Deo v. Fakir Chandra 
Datta, AIR 1923 Cal 626=74 I 0 929=50 
Oal 660=27 OWN 621. 

3. Ishan Chandra Kundu v, Nilratan Adhikari, 

AIR 1923 Pat 376=72 I 0 1049=2 Pat 638 
=4 P L T 311. 

4. Ganganand Singh v. Rameshwar Singh, AIR 
1927 Pat 271=102 I 0 449=6 Pat 388=8 
P L T 730. 

6 . Askati Hasan v. Jahangiri Mai, AIR 1927 
All 167=10010 69=49 All 297=25 A L J 
107 (F B). 



876 Lahore Merchants Mohini Flour Mills v. L T. Commr. (Skomp, J.) 1981 


K. I. R. 1937 Lahore 876 

Dalip Singh and Skemp, JJ. 

Merchants Mohini Flour Mills Co., 
Ltd. — Petiifeioner. 

V. 

Commissioner of Income-tax — Res¬ 
pondent. 

Civil Miao. No. 231 o£ 1937, Decided on 
13th July 1937, in the matter of 1935.36 
assessment against the Merchants Mohini 
Flour Mills Co., Ltd., Sargodha. 

(a) Income*tax — Limitation — Application 
under S. 66, Income-tax Act—Commisiioner 
cannot extend time S. 5, Limitation Act, 
U not applicable. 

The Commissioner of Income-tax has no power 
to extend limitation in reference to an applica¬ 
tion under 8, 66, Income-tax Act. S. 80 (2) of 
the Act does confer powers on the Assistant Com¬ 
missioner to admit an appeal after the expiration 
of the usual period if he is satisfied that the ap¬ 
pellant had Buffioient cause, i. e., for such appeals 
there is a provision analogous to that of 8. 6, 
Lim. Act; but there is no such provision for applica¬ 
tions to the Commissioner. 8. 6, Lim. Aot, is 
also not applicable for extension of time in 
Income-tax ; AIR 1927 Mad 5^5, Rel. on, 

[P 876 0 a] 

^ (b) Income-tax — Court-fee — Assistant 
Commissioner is Revenue Court — Applica¬ 
tion for certified copy must be stamped. 

Assistant Commissioner of Income-tax is a 
Revenue Court for purposes of the Court*fees Aot. 
The application for certified copy of Assistant 
Oommissioner’e order therefore requires a stamp 
under Art. 1 (a), 8cb. 2 of Court-fees Aot, Punjab : 
56 Mad 72 \ UP R 1905 (Cr) and A I B 19U 
Bom 138, Rel. on, [P 878 0 1] 

Kirpa Ram Bajaj — for Petitioner. 

J, N. Aggarwal — for Respondent. 

Skemp, J. — This is a petition under 
S. 66 (3-A), Income-tax Aot, made in 
consequence of a refusal by the Commis¬ 
sioner of Income-tax to make a reference 
to the High Court under S. 66 (2). The 
Commissioner rejected the application to 
him (a) as barred by time and (b) on the 
merits. A preliminary objection that the 
present petition was barred by time was 
withdrawn and I will proceed to consider 
whether the Commissioner was right in 
holding that the application to him was 
barred by time. His reasoning was that 
the appellate order of the Assistant Com¬ 
missioner of Income-tax was communi. 
oated to the assessee on 12th August 
1936, and the application made to the 
Commissioner on 19th October. The aa- 
sessee had applied for a copy of the Assis. 
tant Commissioner’s order by unstamped 
letter on 12th August, received on the 13th. 
The Income-tax Officer replied on the 19th, 


delivered on the 22nd, pointing out thab 
court-fee stamp was necessary. An appli¬ 
cation duly stamped with a two annas- 
stamp was made on 24th August and the 
copy delivered on the 27th. The period of 
limitation for an application under B. 66 (2} 
is 60 days which expired on 10th August 
so that the application was late by nine 
days, only four days being allowable. 

The learned counsel for the assessee ex¬ 
plained that the certified copy of tho 
Assistant Commissioner’s order which wa» 
sent to him by his client was marked,, 
date of application 13 bh August 1936, 
Relying on this as correct, he thought he 
had from the 13th to 27 th August to 
deduct as the period requisite for taking & 
copy and thus the application was within 
time. He farther stated that the Com. 
missioner had disposed of the application 
without calling on him personally. Under 
the law as it stands, the Commissioner 
of Income-tax has no power to extend 
limitation in reference to an application 
under 8. 66. S, 30 (2) of the Act does 
confer powers on the Assistant Commis¬ 
sioner to admit an appeal after the expir¬ 
ation of usual period if he is satisfied that 
the appellant had sufficient oause, i. e. for 
such appeals there is a provision analogous 
to that of S. 5, Lim. Aot ; but there is no 
such provision for applications to the Com. 
missioner. This has already been held by 
a Full Bench of the Madras High Court in 
50 Mad 335.^ The learned Sir Coutta. 
Trotter, C. J. said : 

The third question is whether there waa any 
power to extend the period in this oaae or whether 
the OommiBsioner had no dUoietion in the 
matter. The answer is that the Statute fixes » 
time and it would be an obviously undesirable 
burden on the Income-tax Commissioner to pub 
upon him the consideration of questions as to 
whether be should exercise disoretion in the 
direction of leniency in one case and not in an¬ 
other. The Statute is express and there is no 
provision in it for any official or even for the 
Court to extend the time. 

1 do not myself understand why a dis. 
oretion should be denied to the Commis¬ 
sioner which is granted to the Assistant 
Commissioner, but there it is. Nor does- 
S. 5, Lim. Aot, apply. It applies to 

any appeal or application for a review of judg¬ 
ment or for leave to appeal or any other applica¬ 
tion to which this section may be made appUoabla 
by or under any enactment for the time being in 
force. 

1. Commissioner of Income-tax, Madras v. Ganga 
Baja, AIR 1927 Mad 645=10010 991=6(V 
Mad 836=52 M L J 278 (F B). 
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Therefore, prima facie, the Income-tax 
Commissioner was right in holding the 
application to be time-barred though the 
petitioner’s counsel was misled by the 
date of application given by the Income- 
tax Department on the certified copy. It 
was then argued that the application for 
a copy did not require to be stamped and 
thus the application was within time. 
Stamp duty of two annas on the applica. 
tion purports to be levied under Art. 1 (a) 
of Soh. 2, Court-fees Act, as amended for 
the Punjab. This applies in terms to an 
application 

presented to any Civil, Criminal or Revenue 
Court or to any Board or Eieoutive Officer for the 
purpose of obtaining a copy or translation of any 
judgment, decree or order passed by such Court, 
Board or Officer. 

The question is whether the Assistant 
Commissioner of Income-tax is a Revenue 
Court or an Executive Officer. Obviously 
he does not fall within the other part of 
the definition. In 11 Pat 40^—a reference 
under the Income-tax Act—where the facts 
are very similar, the Patna High Court 
held that an application had to be stamped 
and that an unstamped application was an 
invalid application. The learned Chief 
Justice said : 

The most material words of the paragraph are 
the words "judgments, decrees or order passed by 
such Court, Board or Officer" and they are in¬ 
tended to cover every case of every kind in which 
a judgment, decree or order has been passed by 
any Court, Board or Officer capable of passing such 
judgment, decree or order and having regard to 
what I think is the proper meaning of the words, 
it certainly covers an application to an Assistant 
Oommissioner of Income-tax who has power to 
make the order and a copy of whose order is 
necessary for the purpose of preferring an appeal 
to the Oommissioner under the Income-tax Aot. 

With due respect to the learned Chief 
Justice, I would look at the matter in a 
rather different way and say that the 
question is whether the Assistant Com¬ 
missioner is a Revenue Court or an Exe- 
outive Officer. It has twioe been held 
that a Collector or a Collector of Income- 
tax was a Revenue Court under the In. 
oome-tax Aot of 1886 and once that he 
was a Court. In 44 P R 1905 Or,® Sir 
William Clark said : 

The Collector in hearing the objection was 
acting under Oh. 4, Inoome-tax Aot 2 of 1866; 
the objection was required to be verified in the 
manner required by law for the verification of 

2. Basant Lai Eamjidaa v. Oommissioner of 
Inoome-tax B. & 0. A I B 1932 Fat 103=136 
I 0 302=11 Pat 40=18 P L T 437. 

3. Emperor v. Rup Singh, (1905) 44 P R 1906 Ct 
=3 Or L J 128=187 P L R 1906. 


plaints [8. 25 (1) ]. The Collector had power to 
compel witnesses to give evidence (S. 28) and the 
proceedings are to be deemed to be judicial pro¬ 
ceedings within the meaning of Ss. 193 and 228, 
I. P. 0. 

The present Act, the Income-tax Act of 
1922, by S. 30 (3) requires verification in 
a prescribed manner and S. 37 confers on 
officers the same powers as are vested in 
a Court under the Code of Civil Proce¬ 
dure, 1908, for enforcing the attendance 
of witnesses, examining them on oath, 
compelling the production of documents 
and issuing commissions for the examina¬ 
tion of witnesses. This ruling therefore 
appears to cover the point. The reason¬ 
ing in 38 Bom 642^ is similar: see Hea¬ 
ton, J.’s judgment (p. 645). The learned 
Chief Justice in his judgment (p. 651) 
considered the question of *' Revenue 
Courts” as set-up under the Punjab Ten¬ 
ancy Act and other provincial enactments 
and held that an Income-tax Collector 
was a Revenue Court although it is quite 
obvious and must have been present to the 
minds of the Judges who decided 44 P R 
1905 Cr® that a Collector is not the same 
as a Revenue Court under the Punjab 
Tenancy Act. The Bombay ruling dis¬ 
sented from an earlier ruling of the same 
Court, 8 Bom L R 477,® which however 
gave no reasons. In 36 Mad 72® at pages 
84-86 it was held that a Divisional Officer 
under the Inoome-tax Aot was a Court. 
Sundara Ayyar, J. held that the test for 
deciding whether the Income tax Officer 
was a Court or not was whether he was 
a tribunal empowered to deal with a parti- 
onlar matter and authorized to receive 
evidence bearing on that matter in order 
to enable him to arrive at a determina¬ 
tion. He proceeded : 

In my opinion there was a lis in this case. It 
is not necessary that there should be two parties 
arrayed as opponents in the matter to be decided 
by the officer. The petitioner had a right that 
he should not be made to pay a heavier tax than 
was properly assessable on his income. The officer 
had to decide as between the petitioner and 
Government what the petitioner’s income was. 

I think the reasoning of these last three 
rulings is convincing. It is true that they 
all dealt with applications for criminal 
prosecution, but it is hard to say that a 
particular officer is a Revenue Court for 

4. In re Punam Ohand Manek Lai, AIR 1914 

Bom 138=26 I 0 333=38 Bom 642=16 Or 

L J 681=16 Bom L R 446 (P B). 

5. In re Kalidaa Rewadas, (1906) 8 Bom L R 

477=4 Or L J 34. 

6 . In re Nataraja Aiyar, (1913) 36 Mad 72=16 

10 765=13 Or L J 723=23 M L J 393, 
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purposes of S. 476, Criminal P. C., and yet 
not a Revenue Court for purposes of the 
Court-fees Act. I would therefore hold 
that the Assistant Commissioner of In¬ 
come-tax is a Revenue Court for purposes 
of the Court-fees Act. The application 
therefore required a stamp and the petition 
to the Commissioner is rightly held by him 
to be barred by time. We have no power 
to extend time and therefore the present 
petition must be dismissed. But as the 
petitioner who has paid Rs. 100 to the 
Department has not even had a hearing 
on this application and as the Department 
is partly to blame for the application being 
put in late, I would direct that the parties 
bear their own costs of this application. 

Dalip Singh, J.—I agree, 

b.d./r.k. Petition dismissed. 


^ A. I. R. 1937 Lahore 878 

Coldstream and Din Mohammad, JJ. 

Banke Behari Lai — Petitioner. 

V. 

Commr. of IncomeUax Punjab^ North 
West Frontier and Delhi Provinces 
— Respondent. 

Civil Ref. No. 7 of 1937, Decided on 
28th April 1937, made by Commissioner of 
Income-tax, Punjab, North West Frontier 
and Delhi Provinces, D/- 11th February 
1937. 

^ Income*tax — Asaessee, a GoverDment 
servant, requesting head of his office to pay 
his February salary in April—Head of office 
drawing salary in March but paying it to 
assessee in April—Salary drawn by head of 
office in March held could not be regarded 
to have been held In trust or bailment for 
assessee—February salary received by assessee 
in April held could not be included in year’s 
assessment. 

Upon a true oonstruotion of S. 7 (1) read with 
Be. 18 (2) and 60 (2), lDoome*tax Aot, salary is 
not assessable to iDOome*taz until it has been 
paid to and reoeived by the employee, the scheme 
of the Aot being to levy inoome-taz not upon 
potential but actual profits. [P 879 0 1, 2] 

An assessee, a Government servant, requested 
the head of his office to pay him his February 
salary on lat April instead of on Ist March. The 
head of the office drew the salary in March and 
paid it to the assessee on let April as requested. 
The income taz officer included the salary for 
February in the year’s assessment on the ground 
that as it was drawn in March it must be 
regarded as having been paid in that month, 
because it was held by head of the office in trust 
or bailment for the assessee until it was actually 
paid to the latter: 

Held : that the head of the office in the oiroum* 
stances of the case could not be regarded as a 


bailee or trustee. The obligation to pay a certain 
sum of money to the assessee could not make him 
a bailee, for bailment could be of specific property 
only. He was clearly not acting as the assessoo’s 
agent in drawing the salary for February, for he 
had nob been authorized by the assessee either to 
draw the February salary in March or to keep it 
on the assessee’s behalf. According to B. 70 
Civil Account Code, the asBessee’s February salary 
did not belong to him in March. In these circum¬ 
stances the February salary received by the 
assessee In April could not be included in year’s 
assessment i A I R 1933 Rang 4$ on 

IP 879 0 i. 2] 

Bhagwat Dayal — for Petitioner. 

S. M, Sikri for /, N, Aggarwal — 
for Respondent. 

Coldfltream, J.—This is a reference 
made to this Court by the Commissioner of 
Income-tax Punjab, North West Frontier 
and Delhi Provinces under S. 66 (2), 
Income-tax Aot of 1922, arising out of the 
assessment to income-tax of a Government 
servant. The oiroumstances stated by the 
Commissioner are as follows: The assessee 
is an Assistant Superintendent in the office 
of the Auditor General. His monthly pay 
during 1934.35 (assessable for 1935-36 
assessment) was Rs. 427-8-0. His pay for 
the 12 months would accordingly amount 
to Rs. 5,130 chargeable at nine pies per 
rupee plus 25 per cent. If however hie 
February pay, normally payable in March, 
were deferred to 1935-36, his salary in 
1934-35 would be taxable at the rate of 
six pies plus 25 per cent, and the remain¬ 
ing Rs. 428 would be taxable at whatever 
rate was found appropriate to the 1936-37 
assessment which in ordinary expectation 
would bo nine pies plus one-sixth. In May 
1935 the assessee made a return inoludlng 
his salary for March 1934 (paid normally 
in April) to January 1935 accompanied by 
a letter submitted through the head of bis 
office who noted on it that pay for Febru¬ 
ary 1935 was ‘disbursed to him'onlsh 
April 1935. Assessment was made origin, 
ally on the basis of that return. Mean, 
while the Income-tax Officer, under 
instructions from the Commissioner, served 
notice on the assessee for inclusion of the 
salary for February. In his reply the 
assessee stated that in a letter dated 5th 
February he had asked the head of the 
office to pay him bis February salary on 
1st April instead of on lat March 1935 
and that the head of his office had oom- 
plied with his request. The letter of 5th 
February ran: 

I beg to reqneat that my pay for the month of 
Febiaaiy 1986 may kindly be paid to me on let 
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April 1935 instead of on let March 1935. By 
doing so my total income for the financial year 
ending on 31st March 1935 will be less than 
Hs. 5,000 and 1 will be assessed to inoome-tax at 
the rate of six pies per rupee instead of nine pies 
per rupee. 

The aasesaee’s salary was drawn by fehe 
head of his office either on 21at or 27bh 
March. The Income-tax Officer included 
the salary for February in the year’s 
assessment on the ground that as it was 
drawn in March it must be regarded as 
having been paid in that month, because 
it was held by the head of the office in 
trust for the assessee until it was actually 
received by the latter. The assessee 
appealed pointing out that under Art. 70, 
Civil Account Code the head of the office 
is responsible to Government for pay 
drawn by him until he ha^ paid it to the 
person entitled to receive it and obtained 
his receipt, that in exactly similar circum¬ 
stances salary for 11 months only had 
been assessed in previoos years and the 
action of the Income-tax Officer had over, 
ruled the decision of his predecessors. The 
Assistant Commissioner rejected the appeal 
and the assessee asked for a reference to 
this Court. The question referred by the 
Commissioner is; 

V7aa it impossible as an issue of law for the 
Assistant Commissioner to find that the assessee’s 
salary for February 1935 was paid by or on behalf 
of Government before the end of March 1936 ? 

The Commissioner’s opinion is that as 
S. 7, Income-tax Act, does not require 
salary which is taxable to be received by 
the assessee but paid by the employer 
within the period concerned, and, as it 
was the duty of the head of the office 
to disburse the salary with reasonable 
promptitude and return it to the Treasury 
if he could not disburse it, and as it was 
at the assessee’s request that he retained 
it longer than was necessary, the head of 
the office can have retained it only as a 
bailee or agent for the assessee. In his 
opinion therefore payment was made when 
the money was drawn from the Treasury 
and the head of the office began to hold it 
as the assessee’s agent. 

I am unable to see why the head of the 
office in the circumstances of this case 
must be regarded as a bailee or trustee. 
The obligation to pay a certain sum of 
money to the assessee could not make him 
a bailee, for bailment can be of specific 
property only. He was clearly not acting 
as the assessee’s agent in drawing the 
salary for February, for he had not been 


authorized by the assessee either to draw 
the February salary in March or to keep 
it on the assesaee’s behalf, and if the view 
taken by the Income-tax Authorities that 
the salary was in law paid when it was 
drawn be correct, he was acting in a 
manner prejudicial to the asseasee. That 
income-tax is to be asseaaed upon salary 
with reference to the time at which it is 
actually received by the employee seems 
clear from the provisions of S. 18 (2) and 
S. 60 (2) of the Act, S. 18 (2) lays down 
that income-tax is to be deducted at the 
time of payment and as no deduction was 
made in Marcb, in this case it follows that 
the February salary was paid not in 
March but in April. S. 60 (2) clearly indi¬ 
cates that the assessment is to be on the 
amount actually received during the period 
for which the tax is assessed. 

Buie 70, Civil Account Code makes ifci 
clear that the assessee’s February salaryi 
did not under the rules belong to him in 
March, for, had the head of the office lost 
it, the responsibility would have been his, 
no receipt for it having been given by the 
assessee. Here I may say that we have 
not beeii referred to any law or rule 
making it obligatory for an employee to 
demand payment of his salary in the 
month following that for which it is pay¬ 
able or forbidding him to ask for its pay¬ 
ment to be postponed. In support of the 
Commissioner’s view, counsel for the Crown 
has cited 7 I T C 184,' but that judgment 
does not deal with the taxation of salaries 
for which S. 7 of the Act specially provides* 

The Full Bench judgment of the 
Eangoon High Court in 11 Bang 172^ on 
which reliance is placed by counsel for the 
asseasee dealt with a case relating not to 
the assessment of salaries but to the assess¬ 
ment of contributions by the employer 
to his employee’s provident fund, but 
much of what is said in that judgment 
goes to support the present assessee. The 
opinion was there expressed that upon a 
true construction of S. 7 (1) read with 
S. 18 (2), salary is not assessable to income- 
tax until it has been paid to and received 
by the employee, the scheme of the Act 
being to levy income-tax not upon poten. 
tial but actual profits. 

1. Bhikam Ohand Laxmi Ohand v. Oommr of 
Inoome-tax, 0. P, and U. P., (1934) 7 I T 0 
184. 

2. ^mmr. of Income-tax, Burma v. Bombay 
Burma Trading Corporation Ltd., AIR 1933 
Rang 45=143 I 0 632=11 Rang 172 (P B). 
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Lastly it is to be noticed that the pre¬ 
scribed form for the return of income-tax 
on salaries includes not the months of the 
income-tax year for which salary is pay¬ 
able but the months March to February 
■in which the salary is paid. For the rea- 
sons I have indicated, I would answer the 
question referred in the affirmative. The 
asseasee will have his costs and his deposit 
will be returned to him. 

Din Mohammad, J.—I agree, 

P.R./d.s. Answered in affirmative, 

^ A. I. R. 1937 Lahore 880 

Tek Chand and Abdul Rashid, JJ. 


as an investment, subsequently sold it at a profit: 
Case law referred., [P 882 01] 

(c) Income-tax Act (1922), S, 4—Patentee 
granting working license for number of years 
in consideration of royalty on percentage 
basis on net profits—Royalty ii taxable. 

If a transaction is a working license for a 
number of years in which no fixed sum is to be 
paid to patentee but he is to receive a royalty on a 
percentage basis on the net profits made by the 
grantee, the amount of the royalty so received 
would clearly be assessable in the hands of the 
grantors '.7 Tat. Cas SIO, Ref, [p 892 0 2] 

# (d) Income-tax Act (1922), S. 4 (3) (vii) — 
Patentee assigning patent rights to another 
for indefinite period without losing corpus of 
patent in consideration of annual payment— 
Annual receipts so received are income, pro¬ 
fits or gains and are not exempted from 
taxation under S. 4 (3) (vii). 


■ Messrs, Anani Ram-Khem Chand — 

Asseaseea—Petitioner, 
v. 

Commissioner of Income-tax, Lahore — 

Reapondent. 

Civil Ref. No. 11 of 1937, Decided on 
15th June 1937, made by Commiaaioner of 
Income-tax, Punjab, North Weab Frontier 
and Delhi Provinoea, D/- lOhh February 

1937, 

(a) Income-tax Act (1922), S. 4—'Income* 
end 'capital receipt' — Sale of patent by 
■patentee for fixed price — Price payable not 
in lumpsum but in instalments—Even in such 
case instalment received during accounting 
year is not taxable 'income*, but 'capital 
receipt'—If transaction is merely 'working 
license' granted for annual payment, it is 
taxable 'income'* 

If a trausactioQ is an out and out sale of the 
patent by the patentee for a definite fixed price, 
even though it is not payable in lump sum bat in 
instalments, there can be no doubt that any suoh 
instalment received during the aooounting period 
cannot be treated as taxable 'income', but is a 
'capital receipt’ and as such exempt from assess¬ 
ment. If, on the other hand, it is merely a 
'working license' granted for an annual payment, 
it is clearly 'inoome' and as such Is taxable : 
Scohle V. Secretary of State, (1903) 1 KB 494, 
Ref. [P 882 0 1] 

(b) Income-tax Act (1922), S. 4—Taxable 
income—If assessee is carrying on business of 
acquiring and selling of patents as regular 
trade, price received by him by sale of any 
particular patent would be taxable income. 

If the assessee has been carrying on the business 
of acquiring and selling of patents as a regular 
trade, the prioe received by him by the sale of any 
partionlar patent would be inoome within the 
meaning of the Inoome-tax Act and assessable as 
such. In that event, the case would be similar to 
that of a speculator in immoveable properties, 
who purohases and sells suoh properties as a 
regular trade. The profit made by him in any 
transaotion would clearly be his taxable inoome. 
But this would not be so if a person who had 
inherited immoveable property or bad acquired it 


An assessee who owned patent rights whlob 
were originally used in his business conveyed the 
working rights under license to another person 
agaiost payment of profit shares. He subsequently 
cancelled this agreement and converted bis rights 
under that conveyance into license under an 
agreement against an annual payment during 
subsistence of agreement. Thus what was trans¬ 
ferred by the assessee was not the corpus but the 
usufruct of the patent for an uncertain period 
in consideration of amount which had not been 
definitely known : 

Held : that the annual receipts under the 
agreement were income, profits or gains and were 
not exempted by S. 4 (3) (vii), Inoome-tax Act. 

[P 883 0 2; P 884 0 1] 

Kirpa Ram Bajaj —for Petitioner. 

J, N, Aggarwal and S. M, Sikri — 

for Respondent. 

Tek Chand, J. — This is a referenoe by 
the Income-tax Oommissioner, Punjab and 
North West Frontier Province, under 
S. 66 (2), Income-tax Act, referring to this 
Court a question of law arising from the 
petitioner's appeal against the assessment 
for 1935-36, made on his inoome for the 
"accounting period” 1934-35. The assessee 
is an undivided Hindu family, known as 
Anant Ram-Khem Chand, which for bre¬ 
vity’s sake will be described hereinafter as 
"Khem Chand”. The facts, as disclosed 
in the "stated case” and its annexures. or 
admitted by both counsel before us, are 
that Khem Chand was the patentee of a 
tube-well boring strainer, known as the 
" Khem Patent The Letters Patent 
relating to this strainer were granted to 
Khem Chand by the Governor-General on 
20th November 1929, but were to have 
effect from 10th August 1927 for a period 
of 16 years, i. e., till 9th August 1943- 
Khem Chand manufactured strainers of 
this patent, and used and sold them till 
20th April 1933, when he conveyed the 
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pafeenfc rights to one Pandit Diwan Chand 
of Lahore for the remaining term of the 
patent, in consideration of Diwan Chand 
agreeing to pay to him 10 per cent, of the 
net price realized on the actual sales. This 
arrangement continued till 5th March 
1934, when it was cancelled by mutual 
consent. On that date, a tripartite agree¬ 
ment was entered into between the original 
patentee (Khem Chand), the first transferee 
(Diwan Chand), and a private limited 
company known as Reliable Water Supply 
Service of India, Limited, Lahore (which 
for brevity's sake will be called hereinafter 
the Company”). This Company had itself 
taken out a patent for another tube-well 
boring strainer, known as the “Tej Patent” 
for a period of 16 years, commencing 12th 
May 1925, and had been manufaoturing 
and selling these strainers on a large scale. 
In order to avoid competition by the 
strainers of the "Khem Patent”, the Com¬ 
pany came to an arrangement with Khem 
Chand and his transferee Diwan Chand; 
and all three executed the agreement above 
referred to on 5th March 1935, which is 
printed verbatim at pages 6 to 12 of the 
paper-book. By this agreement, the earlier 
agreement between Khem Chand and 
Diwan Chand, dated 20th April 1933, was 

cancelled, and Khem Chand granted 
unto the Oompaay lull lioenee and authority to 
make, mauufaoture or cause to be manufactured, 
use, exercise and vend strainers for tube*wella 
under and according to the epeoifioation of the 
Khem Patent during the term now unexpiied of 
the Tej Patent and any prolonged or extended 
period thereof. 

In consideration of Diwan Chand can¬ 
celling his agreement, the Company agreed 
to pay to him (Diwan Chand) Es. 4,000 a 
year: and in consideration of the convey¬ 
ance of the patent by Khem Chand to the 
Company it agreed to pay him Es. 4,500 
per annum "on the conditions and coven, 
ants and for the term set forth in the 
dooument”. Such of these conditions as 
are material for the disposal of this case 
will be mentioned later. In accordance 
with the terms of this agreement, the Com- 
pany paid the first instalment of Es. 4,500 
to Khem Chand daring the accounting 
period”, 1934-35. In the coarse of the 
assessment for the year 1935-36, which 
was to be made on his income for 1934.35, 
Khem Chand claimed before the Income- 
tax Officer that this sum was exempt from 
assessment. He contended that it was not 
"income” within the meaning of S. 4 (3), 
Income-tax Act, but that it was a "capital 
1937 L/Ul & 112 


receipt”, being a part of the sale-price of 
the patent, which instead of having been 
paid in one lump sum, had been made pay¬ 
able in annual instalments of Es. 4,500 till 
the expiry of the patent. The Income-tax 
Officer overruled this contention, and 
included this item in the assessable income 
of Khem Chand. It appears from his order 
that he treated the transaction between 
Khem Chand and the Company as one of 
sale of his patent rights, but he held that 
as these rights had not been sold "for a 
lump sum consideration”, but "on the 
other hand the assessee is to get it (pay. 
ment) regularly every year” for a number 
of years, it was "in the nature of a fixed 
royalty” and therefore liable to assess¬ 
ment. On appeal the Assistant Commis¬ 
sioner held that the payment being 
in the form of money received for the use of a 
capital asset, as for instance rent realized for the 
use of house property, and these receipts being of 
recurring nature, paid every year for benefit 
derived from the patent, 

it was taxable profits. He accordingly dis¬ 
missed the appeal. The assessee applied to 
the Commissioner under S. 66 (2) for mak¬ 
ing a reference to this Court to decide the 
question of law involved, and contended 
that the Income-tax Officer and the Assis¬ 
tant Commissioner had misunderstood the 
real nature of the transaction which was 
one of "sale of a capital asset, and the 
annual receipts were instalments of the 
sale-price”. The Commissioner has made 
this reference, but has expressed his opinion 
against the assessee'a contention. He has 
observed that on a proper reading of the 
conveyance, the transaction was not one 
of ‘sale”, but was rightly described as a 
license”, on which royalty is payable 
annually to the assessee. He has also ex¬ 
pressed the opinion that even if the 
ooQveyanoe bo not regarded as a continuing license 
but an outright transfer of rights onoe and for all, 
still, the receipts lay properly in revenue account! 
being profits and gains therefrom which arose in 
the course of the assessee's business. 

With this expression of opinion, the 
learned Commissioner has formulated the 
following question of law for determination 
by this Court: 

The assessee having owned patent tights whioh 
were originally used in his business: having con¬ 
veyed the working rights under license against 
payment of profit-shares, and having converted 
his rights under that conveyance into license 
under the annexed agreement against an annual 
payment; (query) ate the annual receipts under the 
said agreement such that in principle and law it 
was impossible for the Assistant Oommiasioner to 
find that they were ‘Income, Profits or Gains; 
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and were not established to be exempted by S* 4 
(3) (vii) of the Act? 

The answer to this question depends on 
the determination of the nature of the 
transaction as disclosed in the agreement 
of 5th March 1934. If the transaction was 
an out and out sale of the patent by Khem 
Chand to the Company for a dehnite fixed 
price, even though it was not payable in 
|lump sum but in instalments, there can be 
no doubt that any such instalment received 
during the accounting period cannot be 
treated as taxable "income”, but is a 
capital receipt” and as such exempt from 
assessment. If on the other hand it was 
merely a working license” granted for an 
annual payment, it is clearly "income” 
and as such is taxable. I may remark here 
that the Income-tax Officer was clearly in 
error in his law, when he, while treating 
the transaction as one of sale, considered 
that the amount received would be exempt 
only if the patent rights had been sold "for 
a lump sum consideration”. This matter 
was decided long ago in the celebrated case 
in (1903) 1 KB 494,^ which is regarded as 
the leading authority on the subject and 
has since been followed in numerous oases 
in England as well as in India. Similarly 
I think the learned Commissioner was not 
right in laying too much emphasis on the 
circumstance that the asseasee had origi¬ 
nally used the patent rights in question in 
his own business of manufacture and sale 
of the strainer, or that in 1933 he had 
conveyed the working rights under the 
license to Diwan Chand against payment 
of a share in the profits. It is not alleged 
that the asseasee has been carrying on 
'the business of acquiring and selling of 
patents as a regular trade. If that were 
so, there can be no doubt that the price 
received by him by the sale of any parti¬ 
cular patent would be income within the 
meaning of the Act and assessable as such. 
In that event, the case would be similar 
to that of a speculator in immoveable pro¬ 
perties, who purchases and sells such pro¬ 
perties as a regular trade. The profit made 
by him in any transaction would clearly 
be his taxable income. But this would 
not be so if a person who had inherited 
jimmoveable property or had acquired it as 
an investment, subsequently sold it at a 
profit: see 5 Tax G as 159,^ 5 Tax Gas 424® 

1, Booble V. Beoy. of State, (1903) 1 KB 494. 

2, Californian Copper Syndicate v. Harris, (1911) 

6 Tax Cas 169=6 F 894. 

3, The Hudson’s Bay Co., Ltd. v. Stevens, (1911) 

6 Tax Cas 424. 
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and 5 Tax Cas 658.^ The fact therefore 
that Khem Chand himself had manufac¬ 
tured and sold strainers of this patent 
from 1927 to 1933 is immaterial for the 
decision of the point before us. Similarly 
the terms of his transaction with Diwan 
Chand can have no bearing on it. That 
transaction was, as pointed out by the 
learned Commissioner himself, a working 
license for a number of years in which no 
fixed sum was to be paid to Khem Chand 
but he was to receive a royalty on a per.' 
oentage basis on the net profits made by 
the grantee. The amount of the royalty 
so received would clearly be assessable in 
the hands of the grantors: (1919) 7 Tax 
Cas 310.® 

For ascertaining the real nature of the 
transaction between Khem Chand and the 
Company, we must look to the agreement 
of 5th March 1934. In this document, the 
transaction is described as a "license” and 
the amount payable annually by the Com- 
Ijany to the grantor is stated to be 
‘ royalty”. But, as rightly pointed out by 
the learned Commissioner himself, too much 
stress cannot be laid on the use of these 
words. We must look to the substance of 
the transaction as is disclosed in the 
agreement read as a whole. If we find, 
as is contended by the assessee's learned 
counsel, that it was an out and out sale 
for an ascertained sum, the payment of 
which was spread over a number of years, 
we must hold that by this transaction hie 
capital asset was transmuted from the 
form of a patent to a sum of money pay* 
able in fixed instalments. If however we 
come to the conclusion that it was noth¬ 
ing more than the grant of a working 
license for a number of years on certain 
conditions, the property in the patent not 
being transferred absolutely to the grantee 
but still remaining in the grantor, the ver¬ 
dict must be against him. 

Now a perusal of paras. 3, 4. 6, 7, 9 and 
16 of the agreement clearly shows that 
the assesses, Khem Chand, had not trans¬ 
ferred completely the ownership of the 
patent to the Company, nor can it be said 
that the price payable was a fixed, defi¬ 
nite amount, payment of which had been 
spread over a number of years. Para. 3 
provides that the sum of Bs. 4,500 was- 
payable annually by the grantee to the^ 

4. Teberau (Johore) Rubber Bindioate, Ltd. v. 

Farmer, (1910) 8 0 906=5 Tax Gas 668. 

6. William John Jones v. Commr. of Inland 

Revenue, (1919) 7 Tax Gas 310. 
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grantor during the eubsistenoe of the 
agreement. In para. 6 it is stated that: 

The date of espirj of the agreement shall be 
the date on whiob either of the two patents (Tej 
Patent and Khem Patent) first expires, otherwise 
than for non-payment of renewal fees. Extension 
granted to either or both shall be considered as 
keeping alive the patent or patents so extended. 

As alrerdy stated, the Tej Patent was 
taken out on 12th May 1925, and the 
Khem Patent on 10th August 1927. Under 
S. 14, Patents and Designs Act, 2 of 1911, 
therefore, they are to expire on 11th May 

1941 and 9th August 1943 respectively. 
Consequently, under part 1 of para. 6, the 
agreement between Khem Chand and the 
Company would expire in May 1941; but 

part 2 keeps it alive for such further 
period for which an extension might be 
granted to either or both of the parties, 
Under S. 15 of the Act, the term of 16 
years may be extended by the Governor- 
General or the High Court, to a period not 
exceeding five years, which in exceptional 
cases might be enlarged to 10 years. It is 
thus clear that the agreement would not 
necessarily determine in 1941; it might be 
kept alive for a further unknown period 
which may expire at any time between 

1942 to 1953, during which time the Com¬ 
pany would be liable to pay to the asses- 
see Es. 4,600 per annum. Obviously, it 
eannot be said that the transfer was for an 
ascertained, fixed and definite sum. Fur¬ 
ther, in para. 16 of the agreement it is 
provided that: 

Notwithstanding that the license hereby granted 
ceases on the expiry of the Tej Patent, the Com¬ 
pany shall nevertheless by giving three months’ 
previous notice in writing to Ehem Chand have 
the option to continue the manufacture, vend and 
use of the strainer as heretofore on payment of 
the royalty and of the sum at the rates hereinbe¬ 
fore mentioned. 

Again, para. 7 lays down that if at any 
time during the currency of the agreement, 
the Company goes into liquidation, the 
licence shall stand determined and on such 
determination Khem Chand shall have the 
right to sue and vend the strainers of this 
patent. All these conditions make both 
the duration of the 'license’, and the total 
amount payable still more uncertain. Nor 
can it be said that the grantor had parted 
with the corpus of the patent. The property 
in it still remains in him, and in para. 9 it 
is provided that if any improvements are 
made in respect of these strainers during 
the currency of the agreement, such 
improvements shall belong to Khem Chand, 
who alone will have the exclusive right of 
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having them patented, though, of course, 
the Company will have the right to use 
and vend the improved strainer during the 
subsistence of the license without payment 
of any additional royalty. For the assegsee 
it was urged that these and other similar 
provisions were merely entered for the 
protection of the rights of an unpaid ven¬ 
dor. But after consideration I do not 
think that this is so. It seems that what: 
was transferred to the Company was not 
the corpus but the usufruct of the patent 
for an uncertain period in consideration of 
an amount, which had not been, nor could 
be, definitely known. The learned counsel 
for the assesses laid much stress on para. 15 
of the agreement, which is to the effect 
that the Company shall "be entitled in' 
assign, grant license, sell, dispose of or in 
any manner deal with the rights hereby 
assigned to it". 

This however is not conclusive of the 
matter. It merely gives the Company the 
right to grant a sub.license of the working 
rights in the patent during the subsistence 
of the license, and provides that the sub¬ 
license shall be subject to the same oondi. 
tions and limitations under which the 
license had been granted to the Company. 
Nor can he derive any support from paras. 
12 and 14, according to which the Company 
was to pay all renewal fees and cost of 
extension applications, and was empowered 
to bring suits against third parties for any 
infringement or threatened infringement of 
the patent. 

Both counsel cited a number of rulings 
before us, but I do not think it necessary 
to discuss them in detail, as the governing 
principles are well settled and the decision 
in each case turned on its own peculiar 
facts. For the asseasee, reliance was placed 
principally upon 9 Tax Cas 520.® In that 
case certain patents were assigned for a 
capital sum of £25.000 payable in ten 
equal instalments and in addition, a royalty 
was payable^"so long as the patent may 
survive, be it 16 years or be it a longer 
period”. It was held that the annual 
instalments of £2.500, in which the capital 
sum was to be paid, were not taxable, but 
that the royalty of £1,000 payable during 
the subsistence of the patent was liable to 
assessment. This decision, in my opinion, 
is clearly against the contention of the 
asseasee in this case. Here, as already 

6. Collins V. Prith-Brearley Stainless Steel Syndi¬ 
cate, Ltd., (1925) 9 Tar Oas 520=133 L T 

616. 
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stated, the assignment was not for a capi¬ 
tal sum, but was for Bs. 4,500 payable 
annually so long as the Khem or the Tej 
Patent may survive. It is therefore 
clearly like the royalty payable in the case 
cited and is assessable. In this connexion, 
reference may also be made to the deci¬ 
sion of the House of Lords in 11 Tax Cas 
730’ at p. 746 where it was held that if 
Vvhat was assigned was merely the use of 
the invention for a period of time, and the 
corpus of the patent was not taken away 
from the grantor but still remained his 
property, it was ‘income’ and as such 
assessable. 

In this view of the case, no question of 
exemption under S. 4 (3) (vii) arises, as 
the receipt cannot possibly be said to be 
‘casual’ or 'non-recurring'. For the fore¬ 
going reasons, I would answer the question 
referred to us against the assessee, holding 
that the annual receipt of Bs. 4,500 under 
the agreement is “income, profits and 
gains”, and that it is not exempt from 
assessment under S. 4 (3) (vii). I think 
however that this is a fit case in which 
the parties should be left to bear their own 
costs in this Court. 

Abdul Rashid, J.—I agree. 

D.S./r.k. Answer accordingly. 

7, OonBtantinesco v. Rex, (1927) U Tax Oas 730 
=43TLR 727, 


A. I. R. 1937 Lahore 884 

Coldstream and Din Mohammad, JJ. 

Spedding Dinga Singh & Co. — 

Assessee — Petitioner. 

V. 

Commissioner of Income.tax — 

Respondent. 

Civil Ref. No. 2 of 1937, Decided on 18th 
May 1937, from Commissioner of Income- 
tax, Punjab, North West Frontier and 
Delhi Provinces, D/- 15th December 1936, 

Income-tax Act (1922), S. Foreign busi> 
ness — Remittance of money to British India 
from assessee’s business in foreign country-" 
Presumption is that such remittance is of 
profits—No such presumption arises in cate 
of imported stock in trade. 

Where money or Bomething equivalent to 
money, that is eometbing wbioh oan forthwith be 
used as an ascertained sum of money, is remitted 
to British India from a foreign country where a 
firm does business and profits are available in 
that country, the onus lies upon the person deny¬ 
ing that the remittance is of profits to prove his 
case, but no such presumption arises that stock in 


trade brought into India by a firm whose normal 
business is investing in a commodity, importing 
it and selling it, is profit : Case law referred. ** 

[P 886 G 2 ; P 887 0 1] 

J. G. Sethi and M. L. Sethi — 

for Petitioner. 

J, N. Aggarwal and S, M. Sikri — 

for Respondent. 

Coldstream, J.—This is a reference by 
the Commissioner of Income-tax, Punjab, 
Delhi and North West Frontier Provinces' 
under S. 66 (2), Income-tax Act, 1922. The 
oiroumstanoes leading to the reference are 
as follows : The assessee is a firm regis¬ 
tered in Lahore as Spedding Dinga Singh 
and Company. The firm takes leases of 
forests in Kashmir and elsewhere, fells 
trees marked for it by the forest autho¬ 
rities and sells the timber. We are con¬ 
cerned at present with the assessment of 
profits arising out of two leases in Kaah. 
mir, one of the Lolab forests and the other 
of the Kamraj forest. Some of the timber 
is sold in Kashmir, part of the profits 
being utilized locally for farther extraction 
expenses, but the greater part is floated 
down the Jhelum river and sold at the 
Arm’s depot at Jhelum in the Punjab. The 
working expenses are remitted from British 
India, the ^ firm’s headquarters being at 
Lahore during the winter when very little 
work is done in Kashmir. The Jhelum 
depot is financed from Lahore also. Ao. 
counts are kept in Lahore in the winter 
but the books are taken to Srinagar in 
Kashmir in the summer, where some or 
all of the partners spend the hot weather. 
During the accounting period with which 
we are now concerned, July 1931 to June 
1932, the firm made a profit of more than 
three lakhs in British India and Rupees 
67,095 in Kashmir. There is no dbpute 
about the assessment of the profits in Bri. 
tish India. The oontest is about the Kash- 
mir profits, which the Commissioner of 
Income-tax has taxed holding on the rea. 
Bouing made clear below that the whole of 
these profits were received in India. 

The amount assessed to tax by the 
Income-tax Officer in the first instance in¬ 
cluded a sum of Rs. 20,102 in addition to 
the ascertained profits of the firm arising 
in British India. The Income-tax Officer 
calculated this sum as follows : He found 
that Rs. 11,17,765 had been remitted to 
Kashmir to cover working expenses includ¬ 
ing royalty payable to the Kashmir State, 
and that the timber imported had been 

sold at Jhelum for Bs. 11,00,867. At a 
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time when there was money in excess in 
Kashmir a sum of Es. 37,000 had been 
sent from there to British India (Lahore) 
to clear or help to clear a bank overdraft. 
Adding this sum to the sale price of the 
timber, he found that there had been re¬ 
mittances to British India to the value of 
Es. 11,37,867, This amount exceeded the 
amount remitted to Kashmir for working 
expenses by Es. 20,102, and assuming that 
the difference, which he called “inwards 
excess," represented profits brought into 
British India, he added the sum to the 
profits admittedly made in British India 
and liable to be taxed. 

The assessee appealed. The contentions 
urged were that the cash remittance of 
Es. 37,000 was not a remittance of profits, 
the money having been sent to India to 
repay capital borrowed and that in com¬ 
puting the difference between the “out. 
ward" and “inward" remittances regard 
should be had to the cost price of the 
wood sold and not its sale price. The As¬ 
sistant Commissioner issued notice to the 
assessee to show cause why the whole of 
the Kashmir profits should not be assessed 
to tax. After considering the assessee’s 
arguments, his conclusion was that the 
whole of Es. 37,000 was profits brought 
into British India, because (1) the purpose 
for which the sum of Es. 67,000 was 
brought into India and used was not a test 
of its being or not being profits, (2) be¬ 
cause the timber brought into India repre¬ 
sented a remittance of profits equal to the 
amount for which it was actually sold and 
(3) because all the profits of the business, 
including the Kashmir profits, had been 
brought into the accounts kept in Lahore 
where control of the whole business was 
centralized and bad been allocated to the 
partners as their profits. 

On a further appeal to the Commis¬ 
sioner, it was again argued for the assessee 
that the remittance of Es. 37,000 was not 
a remittance of profits, that the distri¬ 
bution of the profits of the business in 
accounts kept in Lahore did not prove 
the receipt of the comprised profits at 
the place of account, that there was no 
excess inwards" because regard should 
have been had to the cost price and not to 
the sale price of the timber brought into 
British India, which cost price was shown 
by the accepted accounts to have been less 
than the cost price calculated by the 
Inoome.tax Ofificer, that in any case the 


timber imported was not profits imported 
but capital, and that the Kashmir profits 
were not ascertained when the timber was 
brought into British India. 

During the hearing of the appeal the 
Commissioner asked the assessee to fur¬ 
nish further figures. From his appellate 
order, it appears that what he asked for 
were figures showing the remittances sent 
to Kashmir for working expenses as distinct 
from the money sent to the forest mana¬ 
gers from the Kashmir office. The figures 
were sent to the Commissioner by the 
aasessee's auditor who, in a covering letter 
dated 14th May 1936, a portion of which 
is quoted in the Commissioner’s order of 
reference (appendix para. 7), noticed that 
the figures showed an apparent inward 
excess of about a lakh in the difference 
between outward remittances from British 
India and the cost price of the timber 
brought into British India, which was 
taken to be Es. 8,34,000. From the figures 
supplied, the Commissioner concluded and 
(this is common ground) that the remit¬ 
tances from British India to Kashmir 
amounted to Es. 7,37,488. On these figures 
the excess inwards was prima facie Eupees 
96.612. 

Here I may mention that the figure 
Rs. 8,34,000 was calculated by deducting 
Es. 2,66,000 (approximately, the exact 
figure being Es. 2,66,587) which was the 
admitted amount of the profits made by 
the sale of Kashmir timber in British 
India, from the sale price of the timber 
Ra. 11,00,000 (exactly Es. 11,00,867). 
There is no dispute, I may add, about the 
figures, although as will be made clear 
hereafter, the assessee’s case is that 
Es. 8,34,000 included working expenses 
incurred in British India which ought to 
have been deducted in order to arrive at a 
correct estimate of the cost price of the 
timber when it came into British India. 
The Commissioner dismissed the appeal. 
His order is not throughout easy to follow. 
It seems however that he accepted the 
assessee’s contentions that the distribu¬ 
tion of profits in the head office accounts 
did not by itself imply a receipt of those 
profits in British India and that in calcu¬ 
lating excess inwards or outwards it was 
the cost price of the timber and not its 
sale price that should be considered. It 
also appears that he did not accept either 
the Income-tax Officer’s assessment or the 
assessment by the Assistant Commissioner 
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as having been made on a proper basis. 
His conclusion he expressed as follows : 

Receipts in British India were in excess of the 
available profits, Rs. 67,095. The assossee has 
failed to establish that what was received did not 
include these profits, therefore it must be held to 
include them and they are assessable. 

At the same time in view of “the nature 
of the enhancement practically as a new 
basis intact,” he expressed his willingness 
to refer the case under S. 66 , Income-tax 
Act, not only in respect of the enhance¬ 
ment but so as to cover the whole amount. 
The assesseo petitioned the Commissioner 
asking for a reference under S. 66 (2) 
formulating two questions : (l) Whether 
as a matter of law it was impossible to 
find that the assesaee’s evidence had not 
disproved the presumption that the cash 
and moneys worth which he received 
in British India from Kashmir comprised 
the available Kashmir profits amounting 
to the agreed figure assessed ? ( 2 ) Whether 
in the circumstances of the case any pre¬ 
sumption arises that any profits were 
received in British India ? 

The Commissioner drafted a statement 
accordingly reversing the order of the 
questions proposed. To this statement the 
petitioner’s counsel took objections in a 
letter addressed to the Commissioner. The 
Commissioner, after hearing Mr. Sethi, 
refused to entertain the objections bnt 
added to his statement an appendix incor¬ 
porating this letter and giving his reasons 
for rejecting the objections. Counsel’s sub¬ 
missions were that the figures on which 
the Commissioner had relied in estimating 
the cost price of the timber for the pur¬ 
pose of deciding whether there had been 
an excess inwards’ were incomplete. It 
was explained that included in the cost 
price of the timber at the date of its sale 
was a sum of Es. 1 , 22,000 which had been 
spent in British India on working expenses 
at the Jhelum depot, that the cost price 
of the timber whdn it entered British 
India was therefore not Es. 8,34,000 but 
Es. 8,34,000 minus Rs. 1,22,000 or Rupees 
7,12,000, that is to say considerably less 
than the remittances from British India 
to Kashmir which remittances according to 
the auditor’s figures, accepted by the Com¬ 
missioner, amounted to Es. 7,37,488. The 
letter also asked that the facts and figures 
given by the auditor in his letter of *14th 
May might be printed. This request the 
Commissioner has refused. 


Before us, assessee’s counsel, while con. 
ceding that there is good authority for the 
proposition that where money, or some, 
thing equivalent to money, that is to say 
something which can forthwith be used as 
an ascertained sum of money, is remitted 
to British India from a foreign country 
where a firm does business and profits are 
available in that country, the onus lies 
upon the person denying that the remit- 
tance is of profits to prove his case 
contends in the first place that no pre¬ 
sumption arises that stock in trade brought 
into India by a firm whose normal busi- 
ness is investing in a commodity, impor. 
ting it and selling it, is profit, and in the 
second, that the evidence finally accepted 
by the Commissioner proves positively that 
no part of the Rs. 67,000 profit in Kashmir 
was received in British India, the timber 
received being merely stock in trade the 
profit made by selling which has been 
taxed in India. 

Before proceeding further, it is neces¬ 
sary to notice the following facts. The 
assessment in this case is based on the 
aasessee’s ^accounts which have been ac¬ 
cepted as duly and properly maintained”, 
and not one based on an estimate of pro¬ 
fits made under the provisions of S. 13, 
Income-tax Act, nor one made to the best 
of the Income-tax Officer’s judgment under 
B. 23 (4). Parties are agreed that the 
figures adopted by the Commissioner may 
be assumed to be correct and nothing 
turns upon their accuracy so far as we are 
concerned. Again, it is not suggested that 
any part of the Kashmir profits has been 
brought into India by any of the partners. 
The partners put in an affidavit to this 
effect and the truth of it has not been 
questioned by the Commissioner. It is true 
that the Commissioner in his order under 
S. 32 {see para. 8 ) appears to have rejected 
the assessee’s argument that the remit¬ 
tance of Es. 37,000 could not be a remit¬ 
tance of profits because it was used or 
mostly used to pay off a bank overdraft, 
but be has not taxed that remittance; 
what he has taxed is not this sum or any 
other particular item of the accounts but 
a sum which in his view was represented 
by or comprised in the timber imported 
for sale—and he has done so only, so I 
understand, because he believed it probable 
that the value of that timber exceeded the 
remittances outwards by more than the 
available (although at that time unasoer. 
tained) profits in Kashmir. That this is 
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80 is obvioas from his sfeatement of the 
case where he remarks that he attaches 
no particular significance to this back re- 
■mittance'. See also para. 2 at p. 2 and 
para. 10 of his printed order under S. 32. 
It is admitted by counsel for the Income- 
tax Commissioner that it is to the remit- 
tanoe of Rs. 37,000 that the words ‘back 
remittance’ refer. Much more than this 
8um I may note was subsequently re¬ 
mitted to Kashmir for working expenses, 
and we may take it that so far as this sum 
is concerned, the assesses ultimately dis¬ 
charged to the satisfaction of the Commis¬ 
sioner the onus of proving that it was not 
a profit received in British India. 

Having cleared the ground with these 
observations, I return to the Commis- 
sioner’s statement and the objections 
{)re8sed on behalf of the assesses. That the 
Commissioner was entitled in the absence 
of any proof to the contrary to presume 
that the remittance of Rs. 37,000 was a 
remittance of profits is, as I have already 
indicated, not disputed; but as the Com. 
missioner has made it clear that he does 
not now base his assessment on such a 
presumption, the question whether the 
presumption arose in respect of this remit- 
tanoe becomes immaterial. In view of the 
final acceptance of the assessee’s case (and 
I think that the language of the state¬ 
ment justifies the assumption that he has 
accepted it), that the remittance was 
merely a temporary transfer of capital, the 
answer to the first question, so far as it 
relates to the Rs. 37,000, should be ‘no’. 

' For the proposition that there is a legal 
presumption in the oiroumstanoes of this 
case that the timber imported comprised 
; all available profits in Lahore, I know of 
no judicial authority. That the timber 
was stock in trade seems to be admitted by 
the Commissioner (para. 10 and para. 18 
at p. 10), and how such a presumption can 
attach to what is admittedly stock in 
trade by the sale of which profit has not 
been but is hoped to be made, I find diflS- 
oult to comprehend. The rulings cited by 
counsel for the Income-tax Commissioner 
in support of the Commissioner’s proposi- 
tion that until it is shown that stock in 
kind imported is not profit, it must.be pre- 
eumed to be profit even if there is no evi- 
dence that it is profit, do not appear to 
me to have any bearing on the point, 
dealing as they do with cases in which 
what is brought in is either money or 


securities or something which can take the 
place of money. No doubt, profits can be 
received in forms other than money; they 
can be in the shape of goods, but the 
rulings cited nowhere lay down that im¬ 
ported stock in trade is to be taxed as 
profits unless it is proved that it is not 
profits. We are dealing here, it is to be 
remembered, with undisputed facts and 
figures, not with a case where facts have 
been concealed or accounts found unsatis¬ 
factory. I would accordingly answer the 
first question so far as it relates to the 
timber also in the negative. 

This brings us to the second question 
referred to us. Whether in this case pro¬ 
fits were imported is no doubt a question 
of fact, but our judgment is asked upon it, 
and I have no doubt that we are at liberty 
to examine whether there was any evi¬ 
dence before the Commissioner to support 
his conclusion that the cash and money’s 
worth received by the asaessee in British 
India comprised the available Kashmir 
profits amounting to Rs. 67,095 and whe¬ 
ther this conclusion could be based on any 
legal presumption drawn from the admitted 
or proved facts : see 4 Tax Cas 591.^ In 
view of the Commissioner’s finding as to 
the remittance of Rs. 37,000, it is unneces- 
sary to consider the question so far as it 
concerns that remittance, for as I have 
made clear, that sum has not been taxed 
as profits received. What has been taxed 
is an unascertained portion of the value of 
the imported timber, it having been pre¬ 
sumed that the timber represented at least 
Rs. 67,000 of profits made in Kashmir. 
The Commissioner's decision in his order 
under S. 32 that the timber imported com¬ 
prised the Kashmir profits was based 
partly on the evidence of the accounts 
showing that the cost value of the timber 
when it came to British India exceeded 
the amount of the remittances to Kashmir 
and showing that the Kashmir profits were 
distributed among the partners in the 
account books in British India, partly on 
the contents of the auditor’s letter of 14th 
May 1936, and partly on a purely theoreti¬ 
cal presumption that because the timber 
was worth more than the Kashmir profits 
Rs. 67,000 and the assessee had failed to 
establish that its value did not include 
those profits—those profits are assessable 
as received in British India. 

1. Scottish Provident Institution v. Allan, (1903) 
AO 129=72 LJPC 70=88 LT 478=67 
J P 341=4 Tax Cas 691=19 T L R 432. 
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In his statement of the case which is 
before us of which the appendix must, I 
think, be regarded as an integral part, the 
Commissioner first seeks to justify his order 
under S. 32 on the ground that the full 
facts were not before him when he passed 
the order, while there was, on the other 
hand, an admission by the Auditor that 
there was an inward excess of nearly a 
lakh of rupees. Then, in his appendix, 
having acknowledged that the auditor’s 
admission was erroneous, he refuses to re¬ 
consider the case because the assessee's 
petition asking for a reference to be made 
to this Court did not set forth the specific 
contentions in which he has in the end 
apparently found some force. We are not 
sitting as a superior Court dealing with an 
appeal against the order under S. 32 and 
we have to give our decision on the merits 
of the case now laid before us in the state¬ 
ment of the case including the appendix. 

It is argued by counsel for the Income- 
tax Commissioner that the Commissioner’s 
decision as to there having been an 'excess 
inwards' is one of fact which cannot be 
questioned here. This is correct so far as 
the order under S. 32 is concerned. When 
the case came before the Commissioner on 
appeal, no attempt it seems was made to 
bring it to his notice that a sum of Bupees 
1 ,22,000 which was included in the ‘cost 
price’ (Rs. 8,34,000) of the timber at the 
time of its sale in Jhelum had been sup¬ 
plied to the Jhelum depot from Lahore, 
and that the real cost price’ of the timber 
when it was brought into British India 
was therefore not Bs. 8,34,000 but Rupees 
7,12,000 a sum leas than the amount 
accepted by the Commissioner as repre. 
senting the remittances outwards. More¬ 
over, the Commissioner had before him the 
auditor's letter which admitted that on 
the assumptions that Bs. 7,37,488 had 
gone out, and that timber to the cost value 
of Bs. 8,34,000 had come in, there was 
prima facie an inward excess of approxi¬ 
mately Bs. 96,500. We have it from the 
Commissioner's statement of the case (para¬ 
graph 7 of the appendix and see also para¬ 
graph 26 (2) of the order under S. 32) that 
while he was aware that some expenditure 
had been incurred at headquarters and at 
the Jhelum depot, no reference had been 
made to this depot in any part of the com- 
plete audited accounts. It is clear, there¬ 
fore, that when he dealt with the case 
under S. 32, he had material for his con. 
elusion in the auditor’s letters and the 


accounts before him. But he has now 
conceded that the Auditor’s admission wae 
erroneous, and accepted as true the firm’s 
figures showing that Bs. 1,22,000 were 
spent on the timber in British India and 
that therefore there was not an ‘excess 
inwards’ of Bs. 96,000 (para. 7 of the 
appendix). In his statement he goes on» 
however, to remark: 

This does nob enable me to say that there was 
not an excess inwards or to say what the excess 
really was. 

But if the admission in the auditor’s 
letter be excluded, what evidence is there 
that there was an excess? I can find none 
and neither can oounsel for the Income-tax 
Commissioner. It is remarkable that even 
in his order under S. 32 the Commissioner 
himself, somewhat inconsistently, dis¬ 
counts the importance of the question whe. 
ther there was or was not any excess 
(para. 23): 

Thus, I look on the 'excess’ detail as only one 
of the various considerations in evidence in sup* 
port of the assessee's attempt to show that what 
came in did not comprise profits, 

and that in the beginning of his order ho 
makes it quite clear that the conclusion as 
to what the excess was is not based on 
any evidence other than the auditor’s 
admission (para. 2 at p. 2). He did not “find 
it necessary to come to any finding of what 
the respective outward and inward totals 
were”. It seems obvious then that if the 
assessee’s figures are correct (the Commis- 
sioner has accepted them and their genuine¬ 
ness is not disputed before us) and the 
admission by the auditor is found errone¬ 
ous, there is no material left for the con. 
elusion that there was an excess inwards. 
The question of the value, as evidence, of 
the material in the shape of the admission 
(before the admission was discovered to b& 
erroneous) is not, I think, open to us lor 
consideration, but I am constrained to 
observe that it is difficult to see why the 
auditor’s remark should in any way estop 
the assessee, as the Commissioner appears 
to hold that it does, from implementing 
his statement with farther true details, lb 
was known, when the auditor wrote hie 
letter, on what “new basis intact” the 
Commissioner was about to assess the tax. 
As a matter of fact the auditor’s 'admis¬ 
sion* (be was not examined about this) 
was simply that between the totals of the 
outward remittances (Rs. 7,37,488) and 
the cost price of the timber at the date of 
sale (Bs. 8,34,000), there was an appaienb 
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inward excess of more than Ea. 96,000 
and this fact could never be denied. It 
follows that as the case submitted stands, 
there is no evidence proving that there 
was an inward excess. The fact that the 
Kashmir profits were distributed among 
the partners in the firm's account books 
in British India is not by itself proof that 
profits were received in British India. For 
this proposition there is ample authority 
and as I have already noticed the Com¬ 
missioner himself does not dispute it. 

The only other ‘material’ relied on by 
the Commissioner for. his decision that 
this imported timber comprised the Rupees 
67,000 Kashmir profits is the fact that 
the assessee failed to show that it did not 
do so. This brings us back to the question 
whether there was a legal presumption 
against the assessee. My view is that there 
was none. On the other hand, the evidence 
establishes the assessee’s case that what 
was received in the shape of timber was 
capital. The Commissioner has admitted 
that it was stock in trade. None of the 
rulings, to which our attention has been 
drawn by counsel for the Income-tax 
Commissioner, dealt with a case on all 
fours with the present case. That on 
which reliance has been mainly placed is 
the New Mexico case, 2 Tax Gas 165.^ But I 
find no feature in common between that 


case and the present one, in which then 
has been no conversion of money receivet 
in one country as capital into an equiva 
lent for interest on investments in another 
The profits stayed in Kashmir. No usi 
was made of them in British India anc 
the Bs. 67,000 was not made a debit entr^ 
in the Lahore books. 4 Tax Caa 446,^ the 
next case cited, appears to me to go againsi 
the Commissioner. No doubt it waf 
remarked in his judgment by Lord Tray, 
nor (p. 457) that it is not necessary thal 
what is brought in must be in forma 
specifica before it can be treated as profit 
for purposes of income-tax and these word£ 
are authority for the proposition that pro. 
fits may be received in other forms than 
in cash. But the question still remains 
whether this profit of Es. 67,000 was 
brought into India in the shape of timber. 
Nor can I see how the judgment in 5 Tax 
Cas ISO,’* referred to by counsel for the 

2. Scottish Mortgage Co. of New Mexioo v. 

Mr. Kelvie, (1884) 2 Tax Cas 166. 

8. Standard Life Assurance Co. v. Allen, (1904) 

4 Tax Cas 446=3 P 805. 

4. Californian Copper Syndicate v. Harris, (1905) 

5 Tax Oas 169=6 P 894. ' 


Income-tax Commissioner, helps him. That- 
merely decided that where there is a com¬ 
pany whose business is the organizing and 
selling of mining property and a sale of 
such property is made at a profit, the 
price being received in shares, the differ, 
ence in the exchange is assessable to in¬ 
come-tax. A I E 1936 Mad 776'’ has also 
been cited, but that case is nob to the 
point here, the question there having been 
simply whether money in the shape of 
house sites was received in a particular 
year. 


Pressed to its logical conclusion, the 
Commissioner's decision would appear to 
justify the assessment to tax of a sum 
equal to the value of all the timber 
imported. He has not however assessed 
the tax on this basis and he has deliber¬ 
ately declined to estimate what proportion 
of the value of the timber represented 
profits. Once it was found that the timber 
was capital, and that the account did nob 
prove an inward excess, the onus lay on 
the department to satisfy itself as to whab 
amount, if any, of the timber represented 
profits. Bub having no evidence to go upon, 
the department oould not do this. The 
Legislature makes taxable only gains, 
profits and income, and nothing else {see 19 
Tax Cas 33®) and what we have to decide in 
this case is simply whether the timber or 
its market value was as a fact profits. Can 
it be said on the evidence that the timber 
in this case was the produce of carrying 
on the assessee s business, and not merely 
an element in the process of production 7 
I^ think not. The case might have been 
different if, as soon as it came into British 
India the timber had been allotted forth¬ 
with to the partners of a syndicate whose 
object had been, say simply the purchase 
of timber at a cheap rate, bub the business 
of the assessee is nob the acquisition of 
timber but the sale of it and the profits 
of the business accrue and are ascertained 
nob by the bringing of the timber into 
British India but by the selling of it. The 
profits thus made by the assessee have 
been duly taxed. I may add that there is 
no evidence, nor is it the case pub forward 
for the Income-tax Commissioner, that any 


V* X/A1AU9114uoioiu \ju\svilaT 


Income-tax, Madras, AIR 1936 Mad 776= 

?Q ^ 1022=59 Mad 263= 71 M L J 35 
(8 B)# 

6. Kneen v. Martin, (1935) 1 KB 499=19 Tax 
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part of the Ra. 67,000 profits was invested 
in this or any other timber imported into 
British India. My conclusion is that the 
second question should be answered in the 
affirmative. The Income-tax Commissioner 
will pay costs of this reference. 

Din Mohammad, J.—In my view the 
questions propounded by the Commis¬ 
sioner are not happily worded. As these 
questions stand, they appear to me to be 
inter-dependent. If, for instance, the 
answer to question 1 be in the negative, 
question 2 does not arise. Question 2 pre- 
eupposes that there is in existence as a 
matter of law a presumption that the cash 
and money’s worth, which the assessee 
received in British India from Kashmir, 
comprised the available Kashmir profits 
and that that presumption was indisputable 
and undisputed. This however is not the 
case. The assessee in suggesting question 1 
joined issue with the Commissioner on the 
existence of this presumption and in my 
view therefore the principal point for 
determination is whether in the oiroum. 
stances of the case before us it is possible 
to raise a legal presumption against the 
assesses that what he received in British 
India in the shape of saleable timber was 
as a whole or in part profits, gains or in¬ 
come liable to be assessed to income-tax. 
This is what question 1 seeks to decide. 
Whatever is laid down in other decided 
cases, and howsoever permissible the pre¬ 
sumption may be in different circum¬ 
stances, I am definitely of opinion that on 
the facts of the present case it is not pos¬ 
sible to hold that such a presumption 
arises. The Commissioner himself has 
stated unequivocally that he attaches no 
importance to the cash remittance of 
Rs. 37,000. In sub-para. 1 of para. 10 of 
his appellate order, he says: 

As below, I do not think the cash really comes 
into any separate consideration. If it stood alone 
in the middle of a year with general cash con¬ 
signment outwards, nobody would imagine that 
it represented a dtawal of profits. 

In sub-para. 2 of the same paragraph 

he even admits that: 

If what is sent can be specifically identified as a 
discrete slab of original capital, then even though 
profits were there and could have been taken it, can¬ 
not be found that the remittance was of profits. 

In the face of these statements, it can. 
not be said that the legal presumption 
envisaged in the first question could arise 
in this case. As I take the facts of the 
case to be, the presumption is just the 
other way. The second question therefore 


does not arise, but, if it arose for the sake 
of argument, I am at one with my learned 
brother Coldstream, J. that it should be 
answered in the affirmative. 

k.B./r.H. Anstoer in affirmative. 


A. I. R. 1937 Lahore 890 
Bhide, J. 

Sardar Amar Singh — Plaintiff 

Appellant. 

V. 

Sardarni Shiv Datt Kaur and others — 

Defendants — Respondents. 

Second Appeal No. 931 of 1936, Decided 
on 3rd May 1937, from decree of Addl. 
Dist. Judge, Lahore, D/- 11th May 1936. 

(a) Co-sharer — Adverse possession — Re¬ 
moval of absentee co-sharer*t name from 
revenue records at instance of other co- 
sharers in possession amounts to ouster and 
commences adverse poiiession of co*sbarers 
in possession even if no notice of removal is 
sent to absentee co-sharer. 

The removal of the name of the absentee oo- 
ebarer from the revenue records at the instanoe of 
other oo-eharers in possession of the land is an 
overt aot amounting to ouster and commences 
adverse possession of oo-sharers in possession even 
if no notice of removal is sent to the absentee co- 
sharer whose name has been removed. The reason 
is that the removal of name is done openly and if 
the absentee oo-sharer takes any interest at all in 
the land he oannot fail to have notice of it in the 
ordinary course and hence his knowledge of the 
adverse claim by other oo-sharers may be reason¬ 
ably presumed : 46 P R 1875, Ref. [P 892 0 1] 

(b) Co-sharer ^ Adverse poitession~Non- 
participation in rents and profits by co- 
sharer for long time is evidence of bis ouster 
and abandonment. 

The non-participation in rents and profits by a 
co-sharer for a very long time may justify an 
inference of ouster. The faot is also an evidence of 
'abandonment*, i. e. an intentional quitting of 
possession by a proprietor coupled with an inten¬ 
tion not to resume it: Gulley v. Deo dTaylerson, 
52 R R 566 and 29 Bom SOO, Rel, on ; 29 P R 
1910, Ref, tP 892 0 1, 2] 

Tirath Bam and J, N. Talwar — 

for Appellant. 

Ghulam Mohy-ud-din — 

for Respondents. 

Judgment.—Sardar Amar Singh, plain, 
tiff in this case sued for possession of 
ll/72nd share in 7228 kanals of land 
situated in the village Tbea Khnrerian. 
wala in the Lahore District. The smt 
was decreed by the trial Court but dis- 
missed on appeal by the Additional District 
Judge. Plaintiff has preferred a second 
appeal. The material facts are that plain- 
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tiff’s father Sardar Narain Singh was a 
cosharer in this land but he had migrated 
to the United Provinces and he was shown 
as an absentee in Eevenue Records from 
the time of the earliest settlement. The 
entry continued up to 1907, when on a 
report made by the Patwari, notices were 
issued and the name of Sardar Narain 
Singh was struck off as it was found that 
the other co. sharers denied his title and 
were holding the land in their own right. 
Sardar Narain Singh died in 1906. The 
.plaintiff was a minor at the time. His 
estate was under the administration of the 
Court of Wards till 1912. In 1930 plain- 
tiff made an attempt to get his name 
entered in the revenue records as a co- 
sharer of the land in dispute, but his 
application was rejected. Thereupon he 
instituted the present suit. 

The fact that plaintiff’s father was 
entered in the revenue records as a co¬ 
sharer of the land in dispute, and that his 
■name was struck off in 1907 have been 
proved beyond any doubt. Plaintiff’s con. 
Mention was that the possession of one 
co.sharer cannot be adverse unless there 
is some act amounting to an ‘ouster’ on 
his part and this is brought to the know- 
ledge of the oo-sharer ousted. Reliance 
was placed on 61 P R 1918^ in support of 
this contention and it prevailed in the 
trial Court. The learned Additional Dis¬ 
trict Judge was however of opinion that as 
■the plaintiff’s father’s name was struck off 
in 1907, and plaintiff was not shown in 
the revenue records as a co-sharer, his 
status was not that of a co-sharer and the 
principle laid down in the above ruling 
does not apply to the case. The learned 
Judge further held that the erasure’ of the 
name of the plaintiff’s father from the 
revenue records was an overt act’ on the 
part of the other co-sharers and that as 
the plaintiff did not claim the land within 
12 years of this act, his suit was time- 
barred. He also relied on para. 242 of 
Eattigan’s Digest of Customary Law, in 
which it is stated that the immediate heir 
of an absentee oo.sharer injist sue within 
12 years of the death of the absentee oo- 
fiharer or within three years after attaining 
majority if he was a minor at the time of 
the death of the absentee oo.sharer. 

The learned counsel for the plaintiff- 
appellant has contended that the above 

1, Haidit Bingh v. Gurmukh Singh, AIR 1918 
P C 1=47 I 0 626=64 P R 1918 (P 0). 


findings of the learned Additional District 
Judge are unsound. As regards the status 
of the plaintiff, it is pointed out that 
plaintiff's father was admittedly a co- 
sharer, and it was urged that the mere 
removal of his name from the revenue 
records without notice to the plaintiff’s 
father or plaintiff himself cannot affect his 
rights as a co-sharer. It was also urged 
that the removal of plaintiff’s father’s 
name cannot amount to an ‘overt act,’ 
commencing ‘adverse possession' of the 
other co-sharers, as the act was never 
brought to the knowledge of the plaintiff 
or his father. In support of this conten. 
tion the learned counsel strongly relied on 
AIR 1934 Lah 456,^ the facts of which 
were similar. In that case the name of 
the absentee owner had been removed at 
the instance of the co-sharers in possession, 
but it was found that no notice had been 
proved to have been given either to the 
absentee oo.sharer or his descendants, and 
therefore it was held that the possession 
of the CO. sharers was not adverse. In the 
present oase also, there is no evidence of 
any notice as regards the removal of the 
name being sent to Narain Singh or the 
plaintiff. 

The crucial point which seems to me to 
require decision in the case is whether the 
removal of plaintiff’s name from the reve¬ 
nue records can or cannot be considered 
to be an “overt act” on the part of the 
other co-sharers amounting to "ouster”. 
It was urged on behalf of the appellant 
that the revenue authorities removed the 
name of Narain Singh of their own accord. 
But this is not correct. In the first place, 
the plaintiff himself alleged in the plaint 
that it was the defendants who had got 
his name removed. Secondly, although the 
initial report was made by the village 
Patwari, it appears from the record that 
notices were sent to the co-sharers in 
possession and they denied the title of 
Narain Singh and claimed that they 
were holding the land as their own pro¬ 
perty. Notice was at first ordered to be 
issued to Narain Singh as well; but his 
address was apparently not known and 
there is nothing on the record to show 
that any notices were issued. The learned 
Additional District Judge has relied upon 
46 P E 1875^ in support of his view that 
the removal of the name of Narain Singh 

2. Beli Ram v, Munshi, AIR 1934 Lah 456= 

154 10 983=15 Lah 907=37 P L R 195. 

3, Hait Ram v, Chaitan, (1875) 46 P R 1875. 
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at the iDstance of the defendants was it¬ 
self an overt act” by which they asserted 
their adverse possession and amounted to 
ouster This aspect of the question is 
not discussed in A I B 1934 Lah 456.2 
1 do not see why the removal of the name 
of Narain Singh should not be considered 
to be an overt act amounting to “ouster”. 
It was done openly, and if the plaintiff 
had taken any interest at all in the land, 
he could not have failed to learn about 
,it. For, the records of right are attested 
every four years and there vj&s also a 

settlement of the Lahore District about 
the year 1912.13. 

The Privy Council authority on which 
the learned counsel for the appellant has 
chiefly relied, viz. 64 P R I9i8,i only lays 
down that uninterrupted sole possession 
of property by a joint owner without more 
must be referred to his lawful title. But 
in the present instance there was besides 
an overt act on the part of the co-sharers 
in possession by which they claimed ad¬ 
verse title in 1907. It is true that no 
notice is proved to have been given to the 
plaintiff or his father; but for reasons 
given above, it seems to me that the remo. 
val of the plaintiff’s name from a public 
record was bound to come to plaintiff’s 
notice in the ordinary course, if he took 
any interest in the land, and hence his 
knowledge of the adverse claim set up by 
the defendants may be reasonably pre. 
sumed. It may be noted in this conneo. 
tion that although plaintiff was a minor 
in 1907, he appears to have become a major 
in 1912, when his property was released 
from the Court of Wards, Plaintiff how. 
ever took no action to assert his claim 
till 1930. The defendant's title therefore 
became perfected by adverse possession 
for over 12 years in the meantime. 


1987 

inference of ouster. They are also good 
evidence of “abandonment”, i.e. an inten. 
tional quitting of possession by a proprle! 
tor coupled with an intention nottoresuma 
it : c/. 29 P B 1910.« This evidence as 
to abandonment is further strengthened 
by the fact that plaintiff has been taking 
interest in other property in the Punjab 
viz. in the village Attari, some 30 miles 
from the village where the land in dispute 
is situated. There is evidence on the record 
to show that plaintiff and his father have 
been looking after the land in Attari 
through a mukhtar, that the land was 
leased and that plaintiff has been visiting 
Attari from time to time. I see no rea¬ 
son to disbelieve this evidence. No expla¬ 
nation whatever is forthcoming why the 
plaintiff or his father should not have 
similarly taken steps to assert their rights 
in or claim a share of the rents and profits 
of the land in dispute for about 80 years 
if there was no “abandonment” in the 
sense explained above. The learned Addi¬ 
tional District Judge baa given no finding 
on the question of “abandonment,” but 
after considering the evidence on the 
record, I am of opinion that it must be 
held that the land had been abandoned 
even before 1907, and consequently the 
possession of the other co-sharers was ad¬ 
verse since then. In view of all the facts 
discussed above, I do not see sufficient 
grounds for interfering with the decision 
of the learned Additional District Judge 
and therefore dismiss this appeal. But in 
view of all the oircumstanoes, I leave the 
parties to bear their costs, 

t.m./d.s, _ Appeal dismissed. 

6. Bhabzada Buraya Jab v. Azim, (1910) 29 P B 
1910=6 I 0 888=61 P L R 1910=17 P W R 
1910. 


It was held in 52 R B 566^ and 29 Bom 
300^ that even non-participation in rents 
and profits for a very long time may 
justify an inference of ouster. In the pre¬ 
sent instance, plaintiff and his father have 
been out of possession for over 80 years 
|and it is not disputed that they took no 
interest in the land during this period and 
did not receive any share of its rents and 
and profits. These facts I think would in 
the oircumstanoes of the case justify an 

4. Oulley V. Deo d Taylerson, (1840) 11 A & E 

1008=8 P & D 539=9 L J Q B 288=52 R R 

666 . 

6. Gaugadhar v. Paraaharam, (1906) 29 Bom 300 
=7 Bom L R 262. 
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Abdul Rashid and Tek Ohand, JJ. 

Mohd, Hayat Khan and others — 

Plaintiffs — Appellants. 

V. 

Khair Din—Defendant — Eespondenfc, 

Second Appeal No. 141 of 1937. Decided 
on 28th June 1937, from decree of Diet. 
Judge, Sialkot, D/-llth November 1936. 


(a) Negotiable Initrumeiits Act (1881). 
S. 76(d)-Word "drawer” in S. 76 (d) doM 
not include "maker” of pro-note : 37 P L R 

31—A I R 1933 Lah 153 —15310 1005, Over¬ 
ruled, 
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The word drawer” as used in Cl. (d) of 8. 76, 
Negotiable Instruments Act, does not include the 
“maker” of a pro-note \ 37 P L B 31—AIR 1935 
Lah 153 = 152 I G 1006, Overruled ; A I R 
1937 Lah 259, Foil. [P 893 C 2] 

4 fb) Negotiable Instruments Act (1881), 
S. 69 Pro-note payable at S —Maker of pro¬ 
note residing at K having no place of busi¬ 
ness at jS — Promisee resident all along of S 
“Possession of pro-note by promisee at S 
ss sufficient compliance with provisions of 
S, 69—Presentment of pro-note to maker at 
S is not necessary. 

A pro-note was payable at S, The maker of 
the pro-note was a resident of K. The promisee 
was all along a resident of S and in possession of 
the pro-note. The maker had no place of busi¬ 
ness at Si On the suit by the promisee for 
recovery of the amount of the pro-note, it was 
oontended by the maker that the suit was liable 
to be dismissed as the pro-note was not duly 
presented to him : 

Held ; that the provisions of 8. 69, Negotiable 
Instruments Act, were sufiBciently complied with 
as the promisee had the pro-note in his possession 
at S from its execution to the date of suit and 
was in a position to present it to the maker if be 
visited that place. Presentment of the pro-note 
to the maker was not necessary and the suit was 
proper : A I R 1937 Lah 259, Rel, on. 

[P 893 0 2 ; P 894 0 1] 

Shamair Chand — for Appellants. 

Dr, Shuja-ud-Din — for Respondent. 

Abdul Rashid, J. —On 5th January 
1933 Khair Din, resident of Mauza Koreki 
in the Daska Tahsil of the Sialkot district, 
executed a pronote for Rs. 600 in favour 
of Mohd. Hayat Khan, Pathan of Sialkot 
Oity. The pronote was payable at Sial¬ 
kot with interest at the rate of 12 per 
cent, per annum. On 6th January 1936, 
Mohammad Hayat Khan instituted the 
suit, which has given rise to the pre¬ 
sent appeal, for recovery of Rs. 816-9.6 
on the basis of the pro-note. Khair Din, 
defendant, denied having executed any 
pro.note in favour of the plaintiff. He 
further pleaded that no consideration had 
passed and that in any case the suit of 
the plaintiff was liable to dismissal as the 
pro-note had not been duly presented to 
him. The trial Court held that it had 
been established that the pro.note had 
been executed by the defendant for con¬ 
sideration. It further held that the pro¬ 
note had not been presented to the 
defendant by the plaintiff. The trial 
Court relied on A I E 1935 Lah 153^ in 
holding that the presentment of the pro¬ 
note to the defendant was not necessary 
in the present case. On these findings, the 

1. Shiv Nath v. Bishambat Das, AIK 1935 
Lah 153=1935 Or 0 239=152 10 1006 = 36 

■OrL J217=37PLR31. 


plaintiff’s suit was decreed. The defend¬ 
ant preferred an appeal in the Court of 
the learned District Judge. The learned 
District Judge aflSrmed the findings of the 
trial Court so far as the questions of the 
execution of the pro.note and considera¬ 
tion therefor were concerned. The 
learned District Judge, however, held that 
as the pro-note had not been presented to 
the defendant, the plaintiff was not entitled 
to a decree. Accordingly the appeal was 
accepted and plaintiff’s suit was dismissed. 
Against this decision, the plaintiff has pre¬ 
ferred a second appeal to this Court. 

The case relied upon by the trial Court 
was decided by me sitting in Single Bench. 
In that case I held that the definition of 
drawer” in S. 7, Negotiable Instruments 
Act was not exhaustive and the “ maker ” 
of the pro-note could also be called a 
drawer" and that consequently no 
presentment was necessary in view of the 
provisions of S. 76 (d), Negotiable Instru¬ 
ments Act, in a case where the maker of 
the pro.note was the defendant. This 
question was considered by a Division 
Bench of this Court in A I R 1937 Lah 
259.^ After going through the judgment 
of the Division Bench, and on a fuller 
consideration of the question, I have 
altered my opinion and agree that the 
word ‘‘drawer” as used in 01. (d) of S. 76, 
Negotiable Instruments Act, does not 
include the maker "of a pro-note. In 
the present case, the plaintiff lives in 
Sialkot City. The pro-note being payable 
at Sialkot City could only be presented to 
the defendant at that place. The defend¬ 
ant is a resident of mauza Koreki which 
IS situated at a distance of about 15 miles 
from Sialkot. The defendant has no place 
of business in Sialkot, It was therefore 
impossible for the plaintiff to present the 
pro.note to the defendant at Sialkot Oity. 
In these circumstances I agree respect¬ 
fully with the observations made in the 
Division Bench ruling referred to above, 
AIR 1937 Lah 259,^ to the effect that 
the provisions of S. 69, Negotiable Instru¬ 
ments Act, are sufficiently complied with,* 
if the plaintiff had the pro-note in his' 
possession at Sialkot and was in a position! 
to present it to the defendant if he visited 
that place. It is clear in the present case 
that from the time of the execution of the 
pro-note up to the time of the institution 

2, Sheikh Mohammad Ismail Maula Bakhsh v 
Abdul Majid Khan, AIR 1937 Lah 259, 



894 Lahore Mt. Santi v. Mulkh Raj (Coldstream, J.) 



of the suit the pro-note was throughout in 
the possession of the plaintiff who lives 
at Sialkot. His possession of the pro.note 
at Sialkot from the time of its execution 
up to the time of the institution of the 
suit is sufficient compliance with the law. 
For the reasons given above, I would 
accept the appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the trial Court with 
costs throughout. 

Tek Chand, J,—I agree. 

a.l./b.k. Appeal allowed, 
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Coldstream, J. 


tion vested in the Court by 0. 34, R. 11 (b) as oq» 
does not know what rate the Judge who gave the- 
decree might have thought suitable. [P 896 0 l,a] 

N, G, Pandit — for Petitioner. 

Shamair Chand — for Respondent. 

Order.—The present petitioner Mt. Santi 
brought a suit in the Court of the Senior 
Subordinate Judge, Amritsar, against the 
respondent Mulkh Raj to recover a debt 
of Rs. 3,740 on the basis of a mortgage deed. 
The suit was contested but before its deoi. 
sion counsel for Mulkh Raj made a state, 
ment that "the claim is admitted. A decree 
may be passed in favour of the plaintiff" 
but six months' time may be allowed". 
The trial Court on 7th April 1934 there! 
fore passed an order as follows: 


Mt, iSa7^^^ “Decree-holder—Petitioner. 

V, 

Mulkh Eaj — Judgment.debtor — 

Respondent. 

Civil Revn. No. 309 of 1937, Decided on 
14th July 1937, from order of Senior Sub- 
Judge, Amritsar, D/. 12th February 1937. 

(a) Civil P. C. (1908), S. 115 — Revision lies 
from order rejecting application to amend 
decree under Ss. 151 and 152. 

Revision lies from an order of the Court reject¬ 
ing an application to amend the decree under 
8s. 151 and 152. The question of limitation does 
not arise in such applioations, for an amendment 
under S. 152 can be made at any time '.AIR 
1929 Lah 400, Foil.; 37 P L B 623, Ref. 

(P 894 C 2; P 895 Cl] 

(b) Civil P. C. (1908), S. 152 — No right to 
party to have mistake corrected—Discretion 
is with Court {Obiter), 

Obiter.—A party has no right under the Civil 
Procedure Code to have a mistake corrected what¬ 
ever the circumstances may be; the matter is left 
to the disoretion of the Court, and this discretion 
has to be exercised in view of the particular facts 
of each case ‘.AIR 1933 Oudh 529, Bel, on. 

[P 896 C 1] 

(c) Civil P. C. (1908), O. 34. R. 11 (b)-Rate 
of interest after date fixed for payment by 
preliminary decree is matter for discretion 
of Court — No mention of future interest in 
decree — Court must be assumed to have 
allowed no interest—Successor of Judge pas¬ 
sing decree cannot exercise discretion vested 
in Court by O, 34, R, 11 (b). 

The rate of interest after the date fixed for the 
payment of the amount due by the preliminary 
mortgage decree is a matter for the disoretion of 
the Court under 0. 34, R. 11 (b). Civil P. C., and 
where the space where in ordinary course the 
rate of future interest until realization is men¬ 
tioned is left blank, it cannot be said that the 
Court intended to allow such interest but acoi- 
dentally forgot to do so. Even though there is 
mention of such interest in,latter part of the decree, 
it must be assumed that the Court did not allow 
any future interest. The successor of the Judge 
who passed the decree cannot exercise the disoie- 


I accordingly grant in favour of the plaintiff 
against the defendant a preliminary decree for 
Bs. 3,740-7-0 and costs, and direct that if he 
(defendant) pays into Court this sum together 
with interest up to date at the agreed rate on or 
before 8th Ootober 1934, the plaintiff shall deliver 
up the documents relating to the mortgaged pro¬ 
perty. In default all the oonsequences contem¬ 
plated by 0. 34, R. 4, Civil P. C., shall follow. 

A preliminary decree in the usual form 
was drawn up. It left blank the placo 
where in ordinary course the rate of future 
interest until realization would have been 
mentioned. But it stated that the pro¬ 
ceeds of the property if put to sale would 
be applied in payment of the debt found 
due together with subsequent interest. 
This preliminary decree was made final 
on 8th December 1934, Mt. Santi pro¬ 
ceeded to execute the decree on 9th Jan¬ 
uary 1935. In her appliotftion subsequent 
interest was claimed at six per cent. 
Fifteen months later on 14th April 1936, 
Mt, Santi submitted an application asking 
the Senior Subordinate Judge to amend 
the decree in exercise of his powers under 
Bs. 151 and 152, Civil P. C. so as to have 
inserted in the place left blank the rate 
of interest stipulated in the mortgage deed 
which was 14 annas per mensem per cent. 
This application was rejected by the 
Senior Subordinate Judge and Mt. Santi 
has petitioned this Court for revision. 

1 have heard learned oounael’s argu¬ 
ments on the point whether a revision is 
competent in the circumstances. As I am 
about to dismiss the petition on the merits, 
there is no need to discuss this question at 
length. Suffice it to say that in A I E 
1929 Lah 400^ it has been held by this 

Court (Addison, J.) that a revision lies in 
_ • 

1. Ganesb Das v. Kakl Bai, AIR 1929 Lah 400. 
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Buch a case and that the judgment in 9 
Lah 308,^ which lays down that an errone¬ 
ous decision of law or fact by a Court 
having jurisdiction is not open to revision 
under 8. 115, Civil P. C., does not appear 
to me to have any application to a case 
like the present one. It is also correct to 
say that the question of limitation does 
not arise in such applications, for an 
amendment under S. 152 can be made at 
any time. On the other hand, I have no 
doubt that, as held in A I R 1933 Oudh 
529,® a party has no right under the Civil 
P. C. to have a mistake corrected, what¬ 
ever the circumstances may be, that the 
matter is left to the discretion of the 
Court, and this discretion has to be exer¬ 
cised in view of the particular facts of 
each case : see for example 37 P L R 623,^ 

In this case the respondent admitted 
the debt for which the petitioner sued 
him. It is unfortunate that nothing was 
said by his counsel regarding the form of 
the decree, but it must be assumed that 
he accepted the decision of the Court that 
the decree was to be in the form pres¬ 
cribed for a mortgage decree. Certainly 
there was no mention of future interest 
after the lapse of the six months grace 
which the judgment-debtor asked for and 
the plaintiff granted. It is true that the 
mortgage contract expressly provided for 
interest up to date of realization, but the 
rate of interest after the fixed date is a 
matter for the discretion of the Court 
(0. 34, R. 11 (b)), and it cannot be said 
that the Court intended to allow such 
interest but accidentally forgot to do so. 
Here I may note that the decree does not 
say that the interest after the fixed date 
is nil as the learned Senior Subordinate 
Judge’s order seems to imply, but as made 
clear above, the place for the rate of 
interest was left blank. Now this decree 
was accepted by the plaintiff petitioner at 
the time. She had ample time to ask for 
amendment when she applied for the 
decree to be made final. It is clear that 
she understood all along that the compro¬ 
mise on which the decree was passed did 
not stipulate for interest at the rate stated 
in the mortgage deed, for in applying for 

2. Sant Singh v. Mubarak Singh, AIR 1928 Lah 

140=1061 C 901=9 Lah 308=29 P L B 42. 

3. Ala Bakhsh Khuda Bakhsh v. Lurga Bakhsh 

Singh, AIR 1933 Oudh 529=147 10 961= 

9 Luok 162=10 OWN 1087. 

4. Mahomed Mahmud Khan v, Munshi Ram 

(1935) 37 P L R 623. 


execution, she asked for interest at six per 
cent. I cannot see how the successor of 
the Judge who passed the decree can exer. 
cise the discretion vested in the Court by 
R. 11 (b) of 0. 34. We do not know what 
rate the Judge who gave the decree might 
have thought suitable and it must be 
assumed that he allowed no further inter¬ 
est in spite of the mention of it in the lat¬ 
ter part of the decree. Having regard to 
the conduct of the plaintiff in allowing the 
decree to become final without asking for 
its amendment, and only asked for it when 
the property was about to be sold (and no 
doubt she realized that the proceeds 
would not cover the debt), I see no suffi¬ 
cient reason for interfering in revision 
with the lower Court’s order and dismiss* 
this petition with costs. 

S.O./r.K. Petition dismissed^ 
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Tek Chand, J. 

Sodhi Lal Singh — Appellant. 

V. 

Firm Lala Bihari LaULahshari Mad 
and another — Respondents. 

First Appeal No. 282 of 1936. Decided 
on 4th March 1937, from order of Addl, 
Diet. Judge, Ferozepore, D/. Ist October 
1936. 

(a) Provincial Insolvency Act (1920), S. 75 (3) 
—All orders passed by District Court except 
those specified in Sch. 1 are appealable— 
Prayer for leave made in memorandum of 
appeal—No order granting leave made but 
appeal admitted—Leave must be taken to be 
granted. 

Bub-a. (3) of 8 . 75, Provincial Inaolvenoy Act 
is very wide in its terms, and makes appealable to 
the High Court (with the leave of the District 
Court or High Court) orders passed by the District 
Court, other than those specified in Sch. 1 . 

[P 896 0 2] 

Where in an appeal to the High Court, prayer 
for leave to appeal is made in the memorandum 
but no express order granting such leave is made 
and appeal is admitted, the leave must be taken 
to have been granted by the order admitting the 
appeal. [p 995 q gj 

(b) Civil P. C. (1908), O. 6, R. I7-Applica- 
tion for adjudication in time—Amendment 
to correct misdescription of property allowed 
beyond lime—Amendment takes effect nunc 
pro tunc. 

^ Where an original application for adjudication 
18 made in time but the Court allows the amend¬ 
ment to correct the misdescription of the property 
after expiry of limitation, such amendment neither 
alters the character of the claim nor introduces a 
new cause of action, and in such oases the amend- 
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mont takes effect nunc pro tunc : A I R 19H 
Lah 263 and A I R 1922 All 81, Rel. on. 

[P 896 C 2] 

(c) Civil P. C. (1908), O. 6, R. 17-Parly 

accepting costs subject to which amendment 
was allowed—He cannot challenge order in 
appeal. 

Where <an amendment is allowed by the Court 
subject to the payment of adjournment costs, the 
party accepting such costs and thus adopting the 
order cannot challenge it by way of appeal : AIR 
■1928 Lah 813 and A / R 193i Lah 97i, Rel. on. 

[P 896 0 2; P 897 0 1] 

Vishnu Datta — for Appellant. 

Fakir Chand Mittal — 

for Eeapondents. 

Judgment.— On 17th March 1936, the 
respondents, who are some of thetreditors 
of the appellant, applied for his adjudica¬ 
tion as insolvent. In the application it 
was stated that the debt due by the appel¬ 
lant to the respondents amounted to more 
than Rs, 500 and that within three months 
of the making of the application, immove¬ 
able property of the appellant had been 
sold in execution of money decrees passed 
against him^ by Civil Courts. In para. 3 
of the application, the property sold was 
described as follows : 

1. Agricultural land situatoinMouzaManawan, 
sold on 17th December 1935, in execution of a 
decree obtained by Mt. Pritam Kaur against the 
appellant. 


interlocutory and is not ap-pealable. In my 
opinion, this objection is without force 
Sub-s. (3) of S. 75, Provincial Insolvency 
Act, is very wide in its terms, and makes 
appealable to the High Court (with the 
leave of the District Court or High Court) 
orders passed by the District Court, other 
than those specified in Soh. 1. In this case ^ 
a prayer for such leave was made in the 
memorandum of appeal, and though no 
express order granting leave to appeal was 
passed, the Motion Bench must be taken 
to have done so by the order admitting the 
appeal. I overrule the objection. 

On the merits, however, I am of opinion 
that the appeal has no force. The amend, 
ment allowed by the lower Court did not 
introduce a new cause of action or alter 
the character of the claim. All that was 
done was to correct a misdescription of the 
immoveable property, which had been sold 
in execution of a money decree against the 
appellant. It is admitted that the name 
of the decree-holder (Mt. Pritam Kaur), 
the name of the Court which had passed 
the decree (Senior Subordinate Judge, 
Ferozepore), the date on which the decree 
was passed (17th December 1935), were 
all correctly given in the original applica¬ 
tion. The only mistake was in the name 



2. A haveli situate at Ferozepore, sold on 11th 
January 1936, in execution of a decree obtained 
by the Punjab National Bank. 

On 27th August 1936, the petitioning 
creditors applied for amendment of the 
original application for insolvency, stating 
that there was a misdescription of the land 
sold in execution of Pritam Kaur’s decree, 
inasmuch as the land sold was situate in 
Mauza Sukh Chain but had been wrongly 
stated to be in Mauza Manawan. The 
learned Additional District Judge issued 
notice to the appellant, and after hearing 
him granted the application on Ist Octo¬ 
ber 1936, allowing the amendment on pay¬ 
ment of Rs. 15 as costs. This order was 
duly complied with. The petitioning credi¬ 
tors paid Rs. 15 to the appellant's pleader 
on 28th October 1936, and the necessary 
correction was made in the original appli¬ 
cation. About a month after receiving the 
amount of costs, the appellant filed an 
appeal in this Court on 30th November 
1936, contending that the amendment 
should not have been allowed in the cir¬ 
cumstances of the case. 

Counsel for the respondents raises a 
preliminary objection that the order of 
amendment passed by the lower Court is 


of the village where the land sold was 
situate. It was wrongly shown as Mana¬ 
wan instead of Sukh Chain. It is argued 
that the amendment was made more than 
three months after the alleged act of insol- 
vency, that the application for adjudication 
must be taken to have been instituted 
when the amendment was made and there¬ 
fore it was barred by time. But the origi¬ 
nal application had been presented within 
three months, and in such oases the 
amendment takes effect nwno pro tunc : see 
62 P S 19141 and 66 I 0 208,=* where 
similar amendments correcting misdesorip. 
tion of property were allowed to be made 
even on appeal, long after the period of 
limitation for instituting the suit had 
passed. I see no force in the contention. 

Moreover, in this case the appellant had 
accepted Rs. 15 which had been allowed 
by the lower Court as costs of adjournment 
necessitated by the amendment. He haying 
thus adopted the order and enjoyed the 
benefit under it, cannot be allowed now to f- 
challenge it by way of appeal: A I E1928 / 

1. Jalal Din v. Qaim Din, AIR 1914 Lah 263= I 

26 I 0 439=62 P R 1914=266 P L R 1914, • 

2. Bhagirathi Shnkal v. Chandra HarihaiPatak, 

AIR 1922 All 81=66 I 0 208=20 A L J169, 
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^937 

Lah813^and AIBl934 Lah 974.^ The 

appeal fails and is dismissed with costa. 
S.O./RK. Appeal dnmissed. 

3, Sohan Lai v. Dbari Mal-Iahar Daa, AIR 

3928 Lab 813=109 1 0 819. 

4. Ghulam Qadir v. Fateh Baoo, AIR 1934 Lab 
974=156 I 0 342=36 P L R 264, 
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Dalip Singh and Skemp, JJ. 

Sardar Kirpal Singh and others — 

Assessees—Petitioners. 

V. 

Commissioner of Income-tax — 

Respondent. 

Civil Ref. No. 14 of 1936, Decided on 
4th May 1937, made by Commissioner of 
Income-tax, Punjab, North West frontier 
and Delhi Provinces, D/. 24th March 1936, 

(a) Income-tax Act (1922), S, 25*A-Hindu 
joint family constituting itself into company 
with specific shares to members including 
mother—Supposition is that joint family has 
disrupted — Members of such company own¬ 
ing foreign businesses and having personal 
kbatas — Loan to company standing in name 
of mother — Equalization of credit amounts 
tn personal khatas, accumulation of interest 
by mother and remittance of cash and goods 
by foreign businesses to company and vice 
versa held not sufficient material to hold that 
joint Hindu family still existed. 

Wbea a Hiodu joint family constitutes itself 
into a company with epeoifio shares belonging to 
the individual members of the undivided joint 
Hindu family, the normal supposition would be 
that the transaction showed that the Hindu joint 
family bad disrupted. This normal supposition 
oould be rebutted by evidenoe showing that the 
whole of this transaction was a mere oamou* 
flage. Butin oase where inoometax authorities 
have themselves adopted the supposition as being 
genuine for some years there must be strong evi¬ 
dence to show that the transaction was really not 
bona fide. [P 899 0 1] 

A joint Hindu family oonstituted itself into a 
limited company with speoifio shares belonging to 
the sons, their wives and the mother. The sons 
had their personal kbatas. A portion of cash 
assets stood in the name of the mother as a loan 
to the company. There were also two foreign 
'firms belonging to the members. For six years 
the members were assessed separately, but subse* 
quently they were assessed as a joiut Hindu family 
on the following grounds : (1) That in some year 
there was equalization of the credit amounts in 
the personal khatas of the sons ; (2) that the 
interest on loan by mother was not drawn but 
allowed to be aooumulated, and (9) the cash and 
.goods were remitted by the foreign businesses to 
the company and vice versa. The Income-tax 
Officer held on this material that the company 
was a mere oamoufiage ; The sons were not called 
upon to explain their accounts in the light of 
hypothesis that they were separate : 

1937 L/113 & 114 


Held : that there was no sufficient material to 
show conclusively that the joint Hindu family 
still existed in the disguised form. [P 899 0 2j 

(b| Income-tax Act (1922), S. 22—Notices to 
individual members — Whether income of 
individual member can be charged as income 
of joint family without fresh notice [Quaere.) 

Quaere. — Whether, where notices have been 
Issued to the individual members of the family as 
such, it is open to the Income-tax Officer without 
issuing a new notice to the Hindu joint family 
through its manager or any adult member of the 
family to charge the income received by the 
individuals as income of the joint Hindu family ? 

[P 900 0 1] 

(c) Income-tax Act (1922), Ss. 22 and 63 (2) 
— Notice —- Individual served with notice 
found to be member of Hindu joint family— 
Fresh notice may be issued to joint family as 
provided by S. 63 (2). 

If the Income-tax Officer comes to the oonolu- 
sioQ that the separate individual to whom he had 
issued notice was really a member of a Hindu 
joint family, a fresh notice may be issued to 
Hindu joint family through the person whom he 
oonsiders to be its manager or through any other 
adult member of the family as provided in 
8 . 63 (2), Inoome-tax Act. [P 900 C 2] 

M, C, Mahajan — for Petitioners, 

J, N. Aggarwal — for Respondent. 

Dalip Singh, J. — The facts of this ra- 
fereooe are stated at length in the order of 
referenoe of the learned Commissioner and 
need only be briefly recapitulated here. It 
appears that one Jawanda Mai was oarry. 
ing on a business. He was presumably a 
member of a joint Hindu family along 
with his sons. In March 1927 or there* 
abouts, Jawanda Mai formed the inten. 
tioD of giving all the cash assets of the 
business to a limited liability company of 
which, it is stated, he himself and three 
of his sons originally were to be the main 
share-holders. A portion of the cash 
assets left over was to stand in the name 
of the wife of Jawanda Mai as a loan to 
the company and she was given a share in 
the company and the remaining three per. 
sons necessary to constitute a company 
consisted of the wives of the three sons. 
Subsequently, when the company oame to 
be registered, it is again alleged, though it 
is not conceded on the part of the Income, 
tax authorities, that oue son Balwant 
Singh, who had been absent in England, 
was also given a share. Jawanda Mai 
divested himself of a considerable portion 
of bis share in this fashion in favour of 
his four sons, a small amount being re. 
tained by himself in his own name. The 
four sons had equal shares practically except 
that one Balwant Singh had 495 shares, 
to the other sons 496. The wives had 
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only one nominal share each. Shortly'after 
this Jawanda Mai died and the shares 
standing in his name continued to stand 
as before. The sons or some of them who 
acted as directors drew salaries and one 
minor son, it appears, did not draw any 
salary. In the books of the company, each 
son had a personal khata in which credits 
and debits were entered to his personal 
account. It would appear from the above 
statement that seemingly, at any rate, the 
Hindu joint family had disrupted and had 
been replaced, so far as the cash assets of 
the business were concerned, by a limited 
liability company consisting of eight mem¬ 
bers. 

It is alleged now on behalf of the 
Income-tax authorities that this was mere 
camouflage and that really the Hindu joint 
family did not disrupt and the nominal 
shares assigned to the mother and the 
wives of the three sons were all benami 
to camouflage the continued existence of 
the undivided Hindu joint family. How. 
ever, from 1927 on to 1933, that is for six 
years, the sons of Jawanda Mai were asses¬ 
sed on the basis of a disruption of the joint 
Hindu family as separate individuals. In 
1934-35 assessment, the Income-tax OfiBoer 
however appeairs to have for the first time 
suspected that the Hindu joint family still 
subsisted. It is unnecessary to enter at any 
great length into the reasons given by the 
Income-tax Officer for this conclusion. 
They have been upheld in the main by 
the Assistant Commissioner on appeal and 
by the learned Commissioner in the order 
of reference. The main point, however, 
that emerges from the arguments addressed 
to us appears to be that in 1933 in spite 
of the fact that the personal khatas of the 
sons contained varying amounts standing 
to their credit due to the fact that they 
had drawn different amounts for their 
personal expenditure, if any, the credit 
amounts were yet by some means equa¬ 
lized in the books of the company so 
that the same sum was shown as 
standing as a credit balance in favour 
of the three sons. It is, therefore, con¬ 
tended on behalf of the income-tax autho¬ 
rities that there was some material for 
the Income-tax Officer to come to the 
conclusion that the four sons of Jawanda 
Mai still formed a joint Hindu family. On 
the other hand, on behalf of the assessee 
it is contended that when the question 
arises whether a Hindu family has dis¬ 
rupted or not and when the point at issue 


is whether those individual members of 
that joint Hindu family have continued ae 
a partnership, that is to say a tenancy in 
common instead of the previous joint ten. 
ancy, then the mere fact that some evi. 
denoe exists to show a tenancy in common 
is not sufficient to prove that a joint 
tenancy still exists. 

The question that really arises for deci¬ 
sion may be put in the form of an illustra¬ 
tion. If it is alleged by any person that 
he was once a member of a joint Hindu 
family but has since separated and has no 
connexion with the other members of that 
joint Hindu family normally, and it is 
proved that as a matter of fact he still 
resides in the same house with them and 
has a secret partnership with them in all 
their seemingly separate businesses, this 
would be good material for holding that 
the Hindu family which was alleged to 
have disrupted has not really disrupted at 
all. The question, however, is obviously 
quite different when the individual who 
alleges a separation asserts that he has 
separated from a joint Hindu family but 
has continued as a partner along with tho 
other members or some of the members o2 
that joint Hindu family. Evidence which 
in the first case might very well be held 
to be good material for holding that the 
alleged disruption was false, would not be 
good enough evidence in the second case 
for showing that the alleged disruption 
was similarly false. In this particular 
case, the mere fact that the credit amounts 
in the personal khatas were equalized does 
not, in my opinion, show conolnsiyely that 
the Hindu joint family still existed in a 
disguised form. After all, when a Hindu 
joint family or the members thereof con¬ 
stitute themselves into a company with 
the assets of the joint Hindu family, they 
do create a situation in which, ordinarily 
speaking, the rights and liabilities of tho 
members inter se have altered consider¬ 
ably. For instance, in the case of a father, 
the sons who own a share in the company 
can alienate that share without reference 
to the father thus practically securing a 
partition which, according to the law in 
this province, they could not do if they 
constituted a joint Hindu family during 
the lifetime of the father without his con. 
sent. Secondly, the karta of the family 
would be liable to account to the mem. 
hers of the company for all expenditure 
and income received by the oompanyi 
whereas, if the Hindu joint family exiatedv 
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the karfca would not be ao liable to 
aooount under normal conditiona. There, 
fore, when a Hindu joint family consti. 
tutes itself into a company with specific 
shares belonging to the individual mem- 
bers, and further introduces into the com. 
pany persons who are not members of the 
undivided joint Hindu family, the normal 
supposition would bo that the transaction 
showed that the Hindu joint family had 
disrupted. It is of course true that this 
normal supposition could be rebutted by 
evidence showing that the whole of this 
transaction was a mere camouflage. But 
in the present case, when for six years 
the income-tax authorities had themselves 
adopted the supposition as being genuine, 
there must be strong evidence to show 
that the transaction was really not bona 
fide. As stated above, all that could bo 
relied on by the income-tax authorities in 
this case was the equalization of the cre¬ 
dit amounts in the personal khatas. 

The learned counsel for the assessee 
has explained that what happened in this 
case was that one of the minor sons who 
had been away in England from 1929 
returned in 1933, and raised some disputes 
as to the expenditure and income of the 
company by which his brothers or one of 
his brothers, according to him, profited at 
his expense and that to avoid a family 
dispute and the laborious task of going 
into the accounts for over six or more 
years, the brothers decided to settle the 
matter by equalizing all the credit amounts 
in the personal khatas so as to give a 
fresh start to all the individual members 
of the family. Here again, normally 
speaking, the equalization of four accounts 
would naturally show that four accounts 
really existed and therefore the first sup- 
position yould be that these four accounts 
really existed as four separate accounts. 

If^ this were so, then of course the Hindu 
joint family could not bo said to exist. 
Now it cannot be said that four accounts 
did not really exist merely because the 
credit amounts of all the four accounts 
had, by some process of agreement bet- 
ween the parties, been equalized. The 
ncatter is at least capable of other explana¬ 
tions, and I must add that in the cir¬ 
cumstances of this case if the Income- 
tax Officer had reason to believe that this 
was a suspicions circumstance, it was only 
fair to call upon the assessee to explain, if 
possible, the suspicions circumstance aris¬ 
ing in the mind of the Income-tax Officer 


and then to either accept or reject his ex¬ 
planation. All that appears to have been 
done was that the Income-tax Officer 
wrote a letter demanding proof of disrup¬ 
tion to which the four brothers replied 
with duplicate letters stating the facts 
about the company and about the joint 
partnership in two foreign concerns. It 
does not appear that they were ever called 
upon to explain their accounts in the light 
of the hypothesis that they were separate 
and not joint. This being so, I am of 
opinion that in the circumstances of thisl 
case there was no sufficient material for 
the Income-tax Officer to come to the con- 
elusion that the Hindu joint family had 
not beau disrupted. This finding really 
disposes of the whole case, but for com¬ 
pleteness^ it is desirable, in my opinion, to 

give findings on the other points raised 
also. 

The next question is whether interest 
on loan is really a benami transaction, the 
asset really not belonging to the mother 
as shown in the books but belonging to 
the undivided joint Hindu family. There 
is no material at all upon this point to 
which our attention has been drawn except 
that it is stated that the fact that there is 
an accumulation of interest on the account 
standing in the name of the mother shows 
that the mother has never drawn upon 
the interest accruing to her from the 
alleged loan and that therefore this proves 
that the asset really belonged not to the 
mother but to the four sous. I am again 
unable to hold that this conclusively proves 
or even points to the conclusion reached. 

A Hindu widow on good terms with her 
sons would normally have no occasion to 
draw any money. There is nothing to 
show that the mother is living separata 
from her sons and an orthodox widow 
might well have no dealings with money 
at all and would allow the interest on her 
shares to accumulate not because it does 
not belong to her but because she had no 
need to draw on it and the sentiments of 
the people would be against her personally 
handling money in the state of widow¬ 
hood. Moreover, it is not proved that she 
has never drawn any portion of the so- 
called interest on her loan. It is only an 
assumption that because there is an accu¬ 
mulation of interest in her name, therefore 
she has never drawn any portion of it at 
all. Under these circumstances, I am un¬ 
able to hold that the loan which was 
given by the mother to the company was 
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really not a bona fide transaofcion, and, as 
a matter of fact, she held no money at all 
and that there is no loan item by her to 
the company and that the item really be¬ 
longs to the undivided Hindu joint family. 

The next point raised is the question of 
remittances from two foreign firms, one in 
London and one in Colombo, to the com¬ 
pany. It is contended that the books of 
the company show that cash and goods 
were remitted both by the company to 
these foreign businesses and cash and goods 
were remitted by the foreign businesses to 
the company and from this it is contended 
it was open to the Income-tax Officer to 
draw the inference that some of these 
remittances were really disguised profits. 
Now, no doubt, it might be open to the 
Income-tax Officer to draw the inference 
that the remittances to the company con¬ 
tained disguised profits, but it would not 
follow from that that these remittances 
were really to the members of the undivided 
joint Hindu family unless it was further 
held that the company itself was nothing 
more than a camouflage for the undis¬ 
rupted Hindu joint family. The matter 
therefore comes back to the first question 
upon which it has already been held that 
there is no sufficient material to show that 
the Hindu joint family was not disrupted 
and that the company was nothing more 
or less than a camouflage for it. The 
answer therefore to this question must 
also be that there was no material to 
justify the Income-tax Officer in holding 
that an item of Es. 10,000 charged as 
an asset of the Hindu joint family as 
disguised profits by way of remittances 
really existed. 

The last question raised in the order of 
reference is the question of the notice to 
the firm. It was urged originally, when 
the case first came before the High Court, 
that the notices having been issued to the 
individual members of the family as such, 
it was not open to the Income-tax Officer 
Iwithout issuing a new notice to the Hindu 
joint family through its manager or any 
adult member of the family to charge the 
income received by the individuals as in¬ 
come of the joint Hindu family. I do not 
consider that it is necessary to decide this 
point at all. It is true that the High Court 
issued a mandamus to the Commissioner 
to refer this question of notice also. The 
learned Commissioner has given reasons 
for holding that the notice, as originally 
issued, contained a heading "family" as 
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well as a notice to the individuals. A 
notice has actually been produced before 
us and it does not appear to contain any 
address "family"' in it at all. It is im¬ 
possible for us to decide on the material 
before us whether this is the notice that 
was served on the individual members or 
not. I should however like to point out 
that the second argument of the learned 
Commissioner, namely that it would be 
impossible to work the Act if a notice 
issued to an individual as such could not 
form the basis of an assessment of the same 
individual along with others as members 
of a joint Hindu family, does not appear to 
be correct. It would be perfectly easy for 
the Income-tax Officer, if he came to the 
conclusion that the separate individual to 
whom he had issued notice really was a^ 
member of a joint Hindu family, to issue' 
a fresh notice to the joint Hindu family, 
through the person whom he considered to 
be its manager or through any other adult 
member of the family as provided in 
S. 63 (2). This would, normally speaking, 
take place long before the year allowed 
under S. 34 had elapsed, and the learned 
counsel for the income-tax authorities was 
not able to show us how the Act would 
become unworkable if this simple proce¬ 
dure of issuing a fresh notice were fol¬ 
lowed ordinarily. I would therefore answer 
the questions as follows ; Question No. (l) 
in the affirmative ; question No. (2) also 
in the affirmative ; question No. (3) in its 
changed form is left undecided ; question 
No. ( 4 ) is answered in the affirmative; and 
question No. (5) is answered in the nega- 
tive. The assessee shall have the costs of 
this reference. 

Skemp, J.—I agree. 

S.O./r.K. Reference ai^wered. 
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Piara Ram — Objector — Appellant. 

V. 

Amir Chand and otherst Auction-pur¬ 
chasers and others, Creditors and 
another, Debtor — Eespondents. 

Miso. First Appeal No. 155 of 1936, 
Decided on 2l8t October 1936. from order 
of Dist. Judge, Mianwali, D/- 10 th June 
1936. 

^ Minor — Iniolvency — Insolvency of co¬ 
parcenary firm having one member minor^ 
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Effect of—Debts incurred for family busi ness 

Entire family property vests in receiver 
and is saleable. 

A minor who cannot be adjudged insolvent, can 
be deemed to be insolvent, when he is a member 
of a CO* parcenary firm which is adjudged insol* 
vent. The property of the firm, i. e. of its part¬ 
ners vesta in the receiver, excepting in the case of 
a minor member, such property as has been 
acquired by him otherwise than as a member of 
the firm. [P 901 0 2 ; P 902 0 2] 

A manager of a firm consisting of two co»par« 
ceners, one of whom was a minor, incurred some 
debts for family business. The firm was adjudged 
insolvent, and the receiver sold the property 
belonging to the firm, The minor applied to can¬ 
cel the sale of his share in the property : 

Held ; that the entire family property, includ¬ 
ing the share of a minor, vested in the receiver 
and was saleable by him : A I B 1933 Lah 901, 
Bel on ; Case law referred, [P 903 0 1] 

Mehr Chand Mahajan —for Appellant. 

Lala Badri Das — for Eeepondenta 
(Auotion. purohasera). 

Judgment.—In 1927 or 1928 there was 
a firm called Daulat Ram-Udai Bhan in a 
village in the Mianwali District. When 
this firm was started is a question that 
will have to be decided in this appeal. 
This firm was adjudicated insolvent by an 
order made by the District Judge of Mian¬ 
wali on 25th April 1928. It is to be noted 
that the application was to adjudicate the 
firm and not the individual partners there, 
of, and the order of the District Judge also 
18 to the same effect, though in one place 
it is stated that the insolvent firm is 
Daulat Ram.Udai Bhan through certain 
persons. These persons are Wishan Das 
and Piara Bam. The pedigree-table of the 
parties is as follows : 

DAULAT RAM 


Udai Bhan Tbakar Das 

I 


Wishan Asa Piara Nihal 

Das Nand Ram Chand. 

Daulat Bam died on 4th June 1907. 
Udai Bhan died on 13fch November 1914. 
Asa Nand and Nihal Chand also are dead. 
Piara Ram was born according to one 
account in 1914, according to the other in 
1915. There can be no doubt therefore, 
that even if he was born in the life-time 
of Udai Bhan he was an infant. At the 
same time, there is no dispute that Piara 
Bam is a son of Udai Bhan. Piara Ram 
was a minor when the order of adjudica- 


tion was made. Subsequently, the receiver 
in whom the estate of the insolvent firm 
vested sold certain properties which 
according to him belonged to the insol¬ 
vent firm. In order to attack the action 
of the receiver, the first step that Piara 
Ram took was to apply that his adjudica¬ 
tion be annulled because being a minor be 
could not be adjudicated an insolvent. This 
contention was accepted by the District 
Judge but it is a question whether he 
actually annulled the adjudication of Piara 
Bam. Under the ciroumstanoes and in 
view of the fact that it was the firm 
which had been adjudicated insolventi no 
question of annulment of adjudication of 
Piara Bam could arise. Probably there¬ 
fore, realizing this difficulty, the learned 
District Judge passed the order in the fol¬ 
lowing form : 

Id the order of adjudication it ia stated that 
Wishan Das major and Piara Ram minor were 
the proprietors of the firm. An adjudication of 
the firm means adjudioation of its partners. This 

is well settled law. .. The law is clear 

that a minor could not be declared an insolvent. 
As a matter of fact the order of adjudication does 
not make it clear that the minor as such was 
adjudged ineolvent. Only the firm of Udai Bhan- 
Daulat Bam was adjudicated and it was merely 
mentioned that Piara Ram minor was one of the 
partners. In order however to set the matter at 
zest I now make it clear that if the inference is to 
be derived that Piara Ram was also declared 
insolvent, this would be wrong. I therefore 
declare that the order of adjudication in so far as 
it might by implication be said to declare Piara 
Ram minor as such, ineolvent, was illegal and if 
that was the meaning of the order then i have no 
hesitation in declaring the adjudication of Piara 
Bam minor as such annulled. This I hope clari¬ 
fies the position. 

It would be observed from the above 
that the learned District Judge emphasized 
the fact that the firm had been adjudi. 
Gated insolvent and that there was no 
order of adjudication against Piara Bam 
minor as such”. In these proceedings 
therefore I must proceed on the assump- 
tion that the firm Udai Bhan-Daulat Ram 
is the insolvent firm and the assets of that 
firm are being dealt with by the receiver. 
It has been held that the two partners of 
the insolvent firm are .Wishan Das and hia 
minor brother Piara Bam. The effect of 
the insolvency proceedings therefore is 
that the property of the insolvent firm, 
which means the property of its partners, 
as such vests in the receiver, but the pro¬ 
perty of the minor Piara Bam does not 
vest in him, that is to say, the property 
which has come to him otherwise than 
as a member of the insolvent firm. After 
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this order of the so-called aanalment was 
passed by the District Judge, Piara Bam 
applied that sale of his share in the pro¬ 
perty sold by the receiver should be oan- 
oelled and the same returned to him. The 
learned District Judge declined to proceed 
with the case and directed Piara Ram to seek 
his remedy by suit if he was so advised. 
From this order an appeal was preferred to 
this Court and I remanded the case to the 
District Judge, holding that he should 
decide the question whether the receiver 
was legally competent to sell the property 
claimed by the minor and, if he was not, 
to restore the same to him in so far as 
such restoration could be effected. The 
District Judge has now held an enquiry in 
the presence of the parties and is of 
opinion that the receiver was competent 
to sell the entire property in dispute. He 
has held that the firm Udai Bhan.Daulat 
Ram was started by Udai Bhan and that 
after Udai Bhan’s death it descended as a 
joint family business to his sons and thus 
became ancestral family business in the 
hands of the sons. He doubts whether 
the firm was started by Daulat Ram. 
The learned District Judge therefore has 
held that as the debts were due from the 
firm and it was to pay off those debts 
that the property has been sold by the 
receiver, Piara Ram is not legally compe¬ 
tent to object to the sale. Piara Ram has 
again come up to this Court in appeal. 

In my opinion this appeal must fail. 
It is first contended by the learned coun¬ 
sel for the appellant that the view of the 
learned District Judge that the firm was 
started by Udai Bhan was erroneous, it 
being alleged that the firm was started 
by Wishan Das. In my opinion there is 
ample evidence in support of the conclu¬ 
sion of the learned District Judge that 
the firm was started by Udai Bhan. It 
is not necessary to discuss this evidence 
as I agree with the reasons given by the 
Court below. In the witness box Piara 
Ram has admitted that he is a member of 
a joint Hindu family with Wishan Das. 
In my opinion under the ciroumstanoes 
this firm must be deemed to be a co¬ 
parcenary firm of Wishan Das and Piara 
Ram. Wishan Das was the managing 
member of the firm and the family after 
the death of Udai Bhan and if it be 
established that the debts were incurred 
for the family business, then the entire 
family property, including the shares of 
Wishan Das and Piara Ram, if it is legally 
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possible to say that these two brothers 
have any shares in the property, vests in 
the receiver and is saleable by him. It 
is however contended by Mr. Mehr 
Chand Mahajan, counsel for the appellant, 
that there is no proof that the debts were 
taken for the family business. In con¬ 
nexion with this contention it must be 
remembered that the proceedings in this 
case have arisen out of an adjudication 
order. The insolvent is the firm Udai 
Bhan Daulat Ram. The creditors of that 
firm had to prove their debts in order to 
have the same entered in the schedule of 
the liabilities of the firm and the persons 
who claimed to be the creditors of the 
firm filed affidavits in support of their 
claims which were admitted by the 
receiver and entered in the schedule. It 
must therefore be assumed for the pur. 
pose of these proceedings that the debts 
entered in the schedule are the debts of 
the firm and were incurred on behalf 
of the firm by the manager. In my opi¬ 
nion, under the circumstances, Piara Ram 
is not entitled to claim that there should 
be an independent enquiry by the Court in 
his presence in which the creditors should 
be called upon to prove the existence of 
their debts and the fact that the debts 
were taken for the family business or 
were applied to it. The only plea that 
appears to me to be legally open to Piara 
Ram in these proceedings is that he is not 
liable or rather bis property is not liable 
to satisfy the debts of the firm, but I have 
already held he is liable for the payment 
of the debts of the firm to the extent of 
his share in the joint family property. 

But another contention which is very 
strenuously urged before me is that even 
if Piara Ram is a partner in the co¬ 
parcenary firm and his share in the joint 
property is liable to satisfy its debts, in 
the insolvency proceedings the receiver is 
not entitled to sell his share because he is 
not the insolvent. As I have already 
stated, for that limited purpose he must 
be deemed to be an insolvent as the firm 
of which he is a member has been adjudi¬ 
cated as insolvent. Authorities have been 
cited at the Bar in which it has been 
held that when a father who owns co¬ 
parcenary property jointly with his son 
has been adjudicated insolvent, the son's 
share in the property does not vest in the 
receiver but the right of the father to 
sell the share of the son to discharge his 
debts vests in the receiver. Reference 
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was made to 7 Lah 376,^ AIR 1927 
Lah 152,^ AIR 1930 Lah 645^ and 13 
Lah 464.^ It has also been held that a 
receiver is entitled to sell a minor bro¬ 
ther 8 share to pay the debts due from a 
firm in which the minor brother was a 
partner. This was held in 15 Lah 9^ 
and incidentally in 53 All 868® at p. 885. 
A contrary view appears to have been 
expressed in 15 Pat 363.^ But this view 
appears to be opposed to the consensus of 
opinion which prevails in other Courts as 
for instance in 63 All 239,® 53 All 868,® 
49 Mad 849 ® 9 Luck 304^® and 55 Bom 
110. It is not however necessary to 
eonsider this point, because iu my opinion 
in the circumstances of the present case it 
does not arise. It is not that Wishan 
Das alone has been adjudicated an insol¬ 
vent. The firm has been adjudicated in¬ 
solvent and the firm being a oo-parcenary 
firm, the minor's interest in the family 
property is saleable by the receiver. 
I hold therefore that the view of the 
learned District Judge is substantially cor. 
reot and I dismiss this appeal with costs. 

S.c./a.l. Appeal dismiszed. 
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Kundan Lal — Plaintiff — Appellant. 

V. 

Har Parshad and another — 

Defendants — Respondents. 

Second Appeal No. 232 of 1936, Decided 
on 14th December 1936, from decree of 
Dist. Judge, Hissar,'D/. 29th November 
1935. 

Practice — Remand — Suit to set aside ex 
parte decree on ground of fraud — Plaintiff 
alleging that he was minor and was not re¬ 
presented in former suit — No issue framed 
and tried by Court on point of minority —* 
Remand held necessary. 

In a suit to set aside an ex parte decree on the 
ground of fraud, the plaint averred that the plain* 
tiS was minor on the date of the former suit, 
that he wag wrongly described ag major and that 
no guardian ad litem bad been appointed. The 
trial Oourt did not frame an issue as to the 
minority of the plaintifi at the date of the former 
suit, even though it was denied by the defendant. 
The trial Court held that the plaintiff had failed 
to prove his minority : 

Held : that as the Oourt had failed to frame an 
issue on an important matter which would have 
entitled the plaintiff to have the decree set aside 
as null and void irrespective of any fraud on the 
part of the then plaintiff, there was no proper 
trial of the case and a remand was neoesaary. 

[P 905 0 2] 

D, N, Aggarwal and Faqir Chand 
Mital — for Appellant. 

Vishnu Datta for Nawal Kishore and 
E. L. Anand I — for Respondents. 

Judgment. — This second appeal arises 
out of a suit instituted by Kundan Lal 
appellant against Harparshad and Maba 
Deo defendants for a declaration that the 
ex parte decree obtained by Harparshad 
against the plaintiff.appellant in Civil 
Suit No. 227 of 1931 from the Oourt of 
Khan Abdus Samad Khan, Subordinate 
Judge, Fourth Class, Hissar, had been ob¬ 
tained by fraud and was not binding on 
him. The suit was dismissed by the Sub. 
ordinate Judge and the appeal has also 
been dismissed by the learned District 
Judge. The relevant facts are that Maha 
Deo, defendant 1, and his nephew Kundan 
Lal, plaintiff, are residents of Sirsa and 
were joint owners of a house situate at 
Sirsa. On 28th March 1919, Maha Deo for 
himself and as guardian of Kundan Lal, 
who was a minor at the time, mortgaged 
the house without possession to Harpar¬ 
shad for Es. 500. In the mortgage deed 
it was stated that the amount raised on 
the mortgage was required for the marriage 
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of Teko, son of Maha Deo. It is common 

ground between the parties that at the 

time of the mortgage Kundan Lal was a 
minor. 

On 30th March 1931, Harparshad 
brought a suit for possession of the house 
as mortgagee against Maha Deo and Kun¬ 
dan Lal. In the plaint both the defen¬ 
dants were described as majors, residing 
at Fazilka. Notices were issued to both 
of them at Fazilka but were returned un- 
served with the report that they had gone 
to Bahawalnagar in the Bahawalpur State. 
The then plaintiff Harparshad was given 
dasti summons apparently at bis request 
for service on the defendant but service 
was not effected. He was then ordered to 
give the correct particulars of the address 
of the defendants in Bahawalnagar and 
also to deposit fresh process.fee for service 
in the ordinary way as well as by registered 
post. He neither deposited the process-fee 
nor filed the stamped envelopes for service 
by post. The Court then ordered that 
substituted service be effected by inserting 
an advertisement in a Lahore newspaper 
called Talim. The advertisement however 

in the newspaper In- 
qilab. When the case came up for hear¬ 
ing before the Subordinate Judge, neither 
defendant appeared, and an ex parte decree 
was passed against both on 6th February 
1932. On 3rd March 1933, Maha Deo 
applied to have the ex parte decree set 
aside. This application was eventually 
dismissed on appeal by the Senior Sub- 
ordinate Judge on Slat March 1934 on the 
ground that the applicant had not proved 
that he had knowledge of the decree within 
30 days of the application. The learned 
Judge however held that due service had 
not been effected on him. On 22nd Feb¬ 
ruary 1934, Kundan Lal brought the pre¬ 
sent suit for having the ex parte decree 
set aside alleging that it had been obtained 
by fraud. It was averred in the plaint 
that the plaintifif was in fact a minor on 
the date of the former suit, that he was 
wrongly described as a major, and that no 
guardian ad litem had been appointed. It 
was also stated that Harparshad had deli¬ 
berately supplied a wrong address and that 
all this vpaa done in order to obtain a decree 
behind his back, as on the merits Kundan 
Lal had a very good defence to the suit, 
his uncle, Maha Deo, having no authority 
to mortgage the plaintiff’s share in the 
joint house in order to raise money for the 
marriage of his own son. 


The suit was resisted by Harparshad 
who denied that the decree had been ob¬ 
tained by fraud. He also denied that the 
plaintiff was a minor at the institution of 
the previous suit. The learned Subordinate 
Judge framed the following issues : 

(1) Whether the decree was obtained by fraud ?’ 
(2) Whether the plaintifi can object to the lega¬ 
lity of the mortgage and its consideration ; if so. 
18 the mortgage deed invalid and without consi¬ 
deration ? (3) Relief and against whom ? 

It is noteworthy that one of the prin¬ 
cipal allegations in the plaint was that the 
plaintiff was a minor at the time of the 
previous suit and had been wrongly dee- 
oribed as a major. This allegation wae 
denied by the defendant ; but unfortu¬ 
nately no clear issue was struck on the 
point. On the issues framed, the Bubordi. 
nate Judge found that the plaintifif had 
failed to prove that he was a minor at the 
time of the institution of the previous suit 
or the passing of the decree therein. He 
also found that the mere fact that the 
plaintiff had given a wrong address of the 
defendant was by itself not sufficient to 
prove fraud, unless it was shown that the 
plaintifif in that suit had taken part in 
serving the summons on the defendant. 
On issue 2 the Subordinate Judge found 
that the question of the validity of the 
mortgage could nob be gone into in this 
suit. On these findings he dismissed the 
suit. 

On appeal the learned District Judge 
appears to have entirely misapprehended 
the facts of the case and misunderstood the 
judgment of the trial Court. He has held 
that the plaintiff's suit was barred be¬ 
cause it was brought three years after the 
attainment of majority;" and has observed 
that this "finding is fully justified on the 
evidence on the record" Now, as has been 
shown already, the Subordinate Judge had 
nob decided that the suit was barred by 
time. Indeed, no plea of bar by limitation 
had been raised by the defendant, nor any 
issue framed on the point. The ex parts 
decree which was alleged by the plaintiffs 
to have been obtained by fraud by Har. 
parshad defendant had been passed by Mr, 
Abdus Samad Khan, Subordinate Judge on 
6 th January 1932. The present suit had 
been brought on 22Dd February 1934, a 
considerable time before the expiry of 
three years from the passing of the ex 
parte decree. The suit was therefore well 
within time, and it is nob clear as to what 
the learned District Judge meant by hold- 
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ing that) fche suit wa3 time, barred. He 
appears to have misunderstood the signi¬ 
ficance of the finding of the trial Judge 
that the plaintiff was over 21 years old at 
the time of the institution of the previous 
suit and that his allegation that he was a 
minor at that time was incorrect. This 
finding however had nothing to do with 
the present suit being within or beyond 
time. Under Art. 95, Lim. Act, the period 
prescribed for a suit to have a decree set 
aside on the ground that it had been ob¬ 
tained by fraud is three years from the 
date when the fraud became known to 
the plaintiff. If the learned Judge had 
merely looked at the date on which the 
former decision was passed and the date 
on which the present suit was instituted 
and referred to the relevant provision of 
the Limitation Act, he would not have 
made the double mistake of dismissing the 
appeal on a point which did not arise in 
the case and had nob been raised in the 
plaint or mentioned by the trial Judge, 
and on which his own decision is mani¬ 
festly erroneous. I am constrained to hold 
that the learned Judge does not appear to 
have applied his mind to the case. On this 
ground alone his judgment is liable to be 
Bet aside. 

On the second point decided against the 
plaintiff, both the Courts below appear to 
have mechanically applied the head-note 
in A I R 1933 Cal 274\ a Single Bench 
decision of the Calcutta High Court, with¬ 
out appreciating the particular facts in re¬ 
ference to which the observations cited 
were made. The facts here are entirely 
different and no attempt whatever appears 
to have been made to ascertain or discuss 
them. In order to decide whether Har- 
parshad, the plaintiff in the former suit, 
was or was not guilty of fraud in suppres¬ 
sing the summons, it was necessary for 
the Courts to refer to the proceedings in 
the previous suit, some of which I have 
summarized in the earlier part of the judg¬ 
ment and if they had done so, it is obvious 
that they would not have dismissed the 
suit on the authority of a ruling which 
had no bearing on the case before them. 
Again, it is clear from the allegations in 
the plaint that apart from the question of 
fraud in this case, it was of the utmost 
importance to determine the exact age of 
the plaintiff on the date of the institution 

1. TarunaDgaDath Banerji v. Premnarayanlal, 

AIR 1933 Cal 274=143 I 0 710=60 Cal 98. 


of the previous suit. He was admittedly a 
minor at the time of the execution of the 
mortgage in 1919. If ha was still a minorj 
on Slet March 1931, as alleged by him,! 
and was wrongly described as a major, and 
no guardian ad litem had been appointed, 
the decree obtained against him would be 
a nullity, irrespective of any fraud on the 
part of the then plaintiff and that a fresh 
suit lies to have the decree set aside and 
declared ineffectual. No issue however was 
framed on the point. No doubt some wit¬ 
nesses vaguely referred to the age of the 
plaintiff and this evidence is not of a very 
satisfactory character, but having regard 
to the importance of the matter, it was 
necessary to put the matter in issue. 
Thera has been no proper trial of this 
part of the case. A remand to the lower' 
Court is therefore necessary. 

I accept the appeal, set aside the judg¬ 
ment and decree of the learned District 
Judge and send it back to him for disposal 
in accordance with law. He will frame a 
clear issue on the question of minority and 
under 0. 41, R. 25, Civil P, C., remit it to 
the Court of first instance for recording 
such evidence bearing thereon as the par. 
ties may wish to produce. On receipt of 
the remand report, the learned Judge will 
give his own decision on all the points in. 
volved in the case. Court, fee on this ap¬ 
peal will be refunded ; other costs will be 
costs in the cause. Both counsel have 
been directed to cause their respectivo 
clients to appear before the District Judge, 
Ferozepore, on 25th January 1937. 

k.b./r.k. Case remanded. 
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Coldstream and Din Mohammad, JJ. 

Kanwar Kartar Singh — Assessee — 
Petitioner. 

V. 

Commissioner of Income-tax, Punjab, 
North West Frontier and Delhi Pro^ 
vinces, Lahore — Respondent. 

Civil Ref. No. 9 of 1937, Decided on 4th 
June 1937, made by Commissioner of 
Income-tax, Punjab, N. W. F. and Delhi 
Provinces, D/. 3rd February 1937. 

❖ (a) Income-tax Act (1922), S. 4 (3) (viii)^ 
Agricultural income—Maintenance allowance 
granted to younger brother under S. 8-A (b) 
Punjab Laws Act — Allowance is part of 

assignment which Is agricultural income and 
exempt as such. 
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Where the aseessee receives certain sum every 
year under 8. 8 A{b), Punjab Laws ^ot, underthe 
order of the Gov 0 rnor*in-Oounoil from his elder 
brother on whom the impartible estate devolves 
under 8. 8, Punjab Laws Aot, as maintenanoe out 
of the assignment, which is agricultural inoome 
and exempt as such, the allowance is a part of the 
assignment and cannot be taxed : Case law dis¬ 
cussed. [P 908 0 1; P 909 0 1] 

(b) Income-tax Act (1922), S. 14 (1) — 
Impartible estate granted by Crown subject 
to law of primogeniture— No blending is possi¬ 
ble Unfailing lest forappHcability of S 14(1) 
is whether allowance would cease if assessee 
failed to be member of Hindu undivided 
family ~ Assessee granted by his elder brother 
annual maintenance allowance under S. 8-A, 
Punjab Laws Act Both brothers receiving 
separate incomes separately assessed — No 
joint family income assessed as such—Assessee 
held not receiving allowance as member of 
Hindu undivided family. 

There is a distinction between a customary 
impartible estate and an estate granted by the 
Crown subject to descent by primogeniture. While 
blending may be possible in the former, it is not 
BO in the case of the latter. [P 910 0 1, 2] 

What 8. 14 (1), Income-tax Aot, contemplates 
is that the receipt should be from the jointincome 
of the family and not otherwise. The unfailing 
test for the applicability of 8. 14 (11, Income-tax 
Act, is to determine whether the allowance would 
cease if the assessee ceased to be a member of the 
undivided family, if any. [P 910 C 2] 

The assesses was granted by his elder brother, 
succeeding to the impartible estate under the law 
of primogeniture, certain annual allowance out of 
the agsignment under 8. S-A, Punjab Laws Aot. 
The assesses claimed that this income was received 
by him as member of the Hindu undivided family 
and as such exempt under 8. 14 (I), Income-tax 
Act. Both brothers were in receipt of separate 
incomes on which they were separately assessed. 
There was no joint family income which was 
assessed as such: 

Held : that the allowance was the gift of the 
Government and not the gift of the holder of the 
assignment, or in other words, the karts of the 
family, and this being so the assesses was not 
receiving the income as a member of a Hindu 
undivided family : Case law referred. [P 910 0 2] 

Mehr Chand Mahajan and Eirpa Earn 
Bajaj — for Petitioner. 

S. M. Sikri for J. N, Aggarwal — for 
Bespondent. 

Din Mohammad, J. —This order will dis¬ 
pose of Civil Migoellaneous No. 530 of 1936 
which ia an application under 8, 66 (3), 
Income-tax Act, for the issue of a man¬ 
damus to the Commissioner, Income-tax, 
as well as Civil Reference No. 9 of 1937, 
which is a statement of the case drawn up 
by the Commissioner under S. 66 (2) in 
relation to the same assessment. The 
assessee, Kanwar Kartar Singh, ia the 
younger of the two sons of Sardar Bahadur 
Bardar Jiwan Singh of Shahzadpur, the 
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elder being Colonel Bam Singh. Sardar 
Bahadur Sardar Jiwan Singh was a Jagir. 
dar, the descent of whose Jagir was regu¬ 
lated by the Descent of Jagirs Act, 1900 
(since incorporated in the Punjab Daws Aot, 
1872). His estate was impartible. Under 
the provisions of the above mentioned Aot, 
on the death of Sardar Bahadur Sardar 
Jiwan Singh in 1927, the Jagir devolved 
on the elder son to the exclusion of the 
younger son, but the condition imposed 
under the Aot on this devolution was that 
the holder of the Jagir should pay Rupaea 
6,000 per annum out of the Jagir to his 
younger brother for maintenanoe. In the 
assessment for 1934-35, the Inoome-tax 
Officer, presumably for the first time since 
1927, included this sum in the total assess¬ 
able income of the assessee. To this the 
assessee demurred on two grounds: (1) that 
as the allowance was made out of the 
assignment it was exempt from tax under 
S. 4 (3) (viii), Income-tax Aot, in the same 
manner as the original assignment was 
exempt and (2) that he receives this allow¬ 
ance as a member of a Hindu uudivided 
family, and such receipts were exempt 
under S. 14 (1) of the Aot. 

The Income-tax Officer overruled both 
these contentions. On the first point, he 
held that as the assessee received the 
allowance from his brother and not direct 
from the revenue authorities, and as the 
'proximate relation’ and not the ultimate 
source’ was the determining factor in such 
matters, the allowance lost its original 
character in the hands of the assessee and 
was consequently not exempt from taxa¬ 
tion. On the second point he observed 
that the term 'Hindu undivided family*, aa 
used in the Aot, carried a restricted mean¬ 
ing and as the assessee was not a oo-par- 
oener in the impartible estate, the allow¬ 
ance that he received for his maintenanoe 
was not covered by S. 14 (l). The assessee 
appealed to the Assistant Commissioner 
against the order of the Income-tax Officer, 
but that officer too upheld the order. The 
assessee then applied to the Commissioner 
under S. 66 (2), but the Commissioner 
refused to make a reference to this Court}. 
Thereupon, the assessee presented an 
application to this Court under S. 66 (3) 
and asked for the issue of a mandamus to 
the Commissioner on the following ques¬ 
tion ; 

Whether the malDtecance allowauce of Bapeea 
6000 whioh the assessee receives out of the Jagit 
income from bis brother. Colonel Bam Slogh, 
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who, according to law and custom of primogeni¬ 
ture, has inherited the impartible estate of the 
family, is not exempt under Ss. 2 (1) and U (1) 
Income-tax Aot. ’ 

^ This application was laid before a Divi¬ 
sion Bench of this Court for preliminary 
hearing on 16th October 1936, and the 
Bench admitted it and issued a notice to 
the Commissioner. On receipt of this 
notice, the Commissioner intimated to 
this Court by a letter dated the 12th 
November that the matter might be ad. 
iourned as he was making a reference 
under S. 66 (2). The hearing of the appli¬ 
cation under S. 66 (3} was accordingly 
adjourned and on 26th January 1937 the 
Commissioner drew up a statement of the 
case, propounding the following two ques. 
tions for our decision : 

(1) Has the aseessee established that the sum of 
Rs, 6,000 paid to him under agreement of 12tb 
May 1927 by his elder brother was received by 
him as a member of the Hindu undivided family 
constituted of him and that brother (with their 

descendants) and therefore exempt under sec¬ 
tion 14 (1) ? 

(2) If not, has the assossee established (by evi¬ 
dence snch that in law the contrary could not be 
found) that the sum of Rs. 6,COO paid to him 
under agreement of 12th May 1927 by hia brother 
was an assignment to him of Land Revenues, by 
and in privity with Government, and not a fixed 
sum of maintenance allowance by and under the 

said agreement and, therefore, exempt under 
o. 4 (B) (viii) ? 

Before I proceed further, it will be 
necessary to settle what question really 
arises in the case and in what form, espe¬ 
cially as the assesses takes exception to 
the form of the questions propounded by 
the Commissioner and invites a decision 
first on his own application under S. 66 (3), 

It would appear from the questions repro¬ 
duced above that the Commissioner has 
founded both the questions propounded by 
him on an agreement said to have been 
executed on 12th May 1927. This was 
really an application made to the Deputy 
Commissioner by Sardar Ram Singh ask. 
ing him to fix the allowance of his younger 
brother at Rs. 6,000 which the latter had 
agreed to receive in lieu of his relinquish, 
ing all claim to the moveable and immove¬ 
able property, etc., left by his deceased 
father. Sardar Kartar Singh also ex¬ 
pressed his consent to this arrangement. 
Ultimately, the allowance was fixed at 
that figure, although the usual practice 
was to fix it at 10 per cent, as indicated in 
the application alluded to above. In spite 
of this, however. I am disposed to think 
that it is wrong to assume that the 
allowance paid to the assessee was based 


on any agreement arrived at between the 
two brothers. 

At pp. 13-15 of the statement of the 
case, all the relevant sections of the Des¬ 
cent of Jagirs Aot and the Government 
Notifications have been set out and their 
perusal would show that not only the 
allowing of the maintenance depended on 
the will of the Government but even the 
sum was to be fixed by it. The rule of 
descent declared under the Act to prevail 
in this family ‘involved the devolution of 
the assignment of land revenue’ to a single 
person only as impartible property and 
the Government was empowered under 
the Act farther to declare that that devo¬ 
lution shall be subject to the condition 
that the successor to the assignment shall 
be approved and accepted as such by the 
Government and that the successor so 
approved and accepted shall, if so required 
by the Government, make such provision 
out of the assignment as the Government 
may consider suitable for the maintenance 
of the widow or widows or other members 
of the family of the last or any previous 
holder of the assignment. In the exercise 
of this power, the Punjab Government in 
1904 issued two Notifications Nos. 98 and 
99 (printed at p. 15) and declared that 
the rule of descent shall be primogeniture 
and that it shall be subject to both the 
conditions mentioned above. On the death 
of Sardar Jiwan Singh, Colonel Ram Singh 
was approved as bis successor under the 
first condition and he was further required 
to pay Rs. 6000 under the second condi¬ 
tion. The sum no doubt had been fixed 
by consent of the parties but the final 
word lay with the Government. It was 
open to the Government not to have fixed 
the maintenance at that figure—it could 
even leave the younger eon quite unpro¬ 
vided for by making no such requirement 
as is contemplated in 8. 8-A (b). It is 
misleading therefore to say that the 
assessee was paid the sum in question 
under that agreement. 

The question propounded by the assesses 
also errs in this respect that it seeks to 
place the onus on the Department to prove 
that the allowance is liable to tax. To 
me however the true legal position ap¬ 
pears to be this: the assessee receives 
Rs 6000 per annum and normally this in. 
come would be assessable. If the assessee 
claims exemption, he must establish under 
what provision of the Income-tax Aot it 
is so exempt. 
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In view oi wbat has been stated above, 

I ooDsider that the real question arising in 
this case is whether the sum of Bs. 6.000 
received by the assesses every year under 
the order of the Governor.in.Counoil from 
his elder brother by way of maintenance 
out of the assignment is exempt under 
B. 4 (3) (viii) or 8. 14 (l), Income-tax Act. 
Had the Commissioner not drawn up the 
statement of the case suo motu after 
having refused to do it at once, it would 
have been necessary for us to issue a 
mandamus to the Commissioner on this 
question, but now that the Commissioner 
has submitted a full statement of the case, 
it would be useless to call upon the Com¬ 
missioner to observe that formality once 
more. As has been held in several oases, 
it is open to this Court to determine the 
real question at issue and to answer it. 
Beference in this connexion may be made 
to 6 I T C 178^ in which this course was 
approved. I would accordingly proceed 
to decide the case on the lines indicated 
above. 

There are two matters that deserve 
consideration : (l) Whether this sum of 
Bs. 6,000 is agricultural income, and (2) 
whether this sum is being received by the 
assessed as a member of a Hindu undivided 
family. If either of these questions is 
replied in favour of the assesses, this 
assessment cannot stand. 

I first take up the question whether the 
allowance is agricultural income. The 
assessee contends that as be receives the 
allowance under the order of theGovernor- 
in.Council out of the assignment, it is 
agricultural income and thus exempt from 
tax. It is common ground that the assign- 
*ment as such is exempt, and the only 
question that falls to be determined there, 
fore is whether the allowance retains its 
original character in the hands of the 
assessee or loses it in transmission. No 
direct authority on this point having been 
cited to us, I am compelled to formulate 
my own conclusion from the facta proved 
in the case. After considering all the 
circumstances of the case, I am inclined to 
hold that the allowance is a part of the 
assignment and as such cannot be taxed. 
As explained above, the provision of this 
maintenance allowance is to be made out 
of the assignment and the present holder 

1. Oommr. of lDcome*fax, Bengal v. Shaw 
Wallace & Co.. A I R 1932 P 0 138=136 I C 
742=59 I A 2C6=59 Cal 1343=6 ITO 178 
(P C). 
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of the assignment is bound under the 
orders of the Government to pay to the 
assessee out of the assignment*. It is as 
if the holder is under the terms of his own 
grant required to out off this slice and 
pass it on to the assessee. The assignment 
being impartible, cannot be divided among 
the various claimants. The rule of descent 
being primogeniture, the entire block must 
go to the first-born. Bub the Act achieves the 
object of apportioning a part of the assign¬ 
ment to the other members of the last or 
any previous holder of the assignment by 
imposing a condition on the present holder 
to make provision 'out of the assignment’' 
for other members of the family. The 
insertion of the words out of the assign¬ 
ment’ leaves no doubt in my mind that 
what is intended by the Government is 
that the assignment as such should pass to 
the other members, so that if default is 
made by the holder, arrangement could be 
made to divert it to the claimants at the 
very source. 

The Commissioner has referred to cer¬ 
tain decided cases in support of his action, 
but in my view none of them is relevant. 
In 7 I T C 111* the assessee who was a 
widow of a taluqdar bad in a oompromise 
effected in the course of a litigation given 
up all her claims to the estate and aocep. 
ted in lieu thereof a sum of Bs. 4,000 per 
mensem as a maintenance allowance. She 
claimed exemption for this allowance on 
the ground that it came out of the agricul¬ 
tural income. It was held, and rightly bo, 
that it was not agricultural income in her 
hands. In 52 Mad 827^ a life.estate was 
given to a widow who was directed to give 
Bs. 600 per mensem to the daughter of the 
last male.holder. The learned Judges who 
decided the case remarked that the mere 
fact that a certain pecuniary legacy 
bequeathed by a zamindar bad to be paid 
by his executor out of agricultural income 
did not make the legacy itself “agricultural 
income” within 8. 2 (1). In 5 I T 0 493* 
it was observed that a monthly mainten¬ 
ance allowance under a decree of Court 
not specifying whether the allowance was 
payable out of the corpus or the income of 

2. Baltanat Begam v. Commr. of lncome*(ax» 

Central and United Provinces, AIR 1933 
Oudh 475=146 I 0 661=9 Luck 116=10 
OWN 1003=7 I T C 111. 

3. Lakehmi Narasayamma Rao v. Commr. of 
Income-tax, A 1 R 1929 Mad 698=119 I 0 
387=62 Mad 827=67 M L J 36 (8 B). 

4. Bnndrabai v. Commr. of Income-tax, Bombay, 

(1981) 6 I T 0 493. 
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her husband s estate oonsisting inter alia 
of agricultural landg was assessable to tax. 
In 14 Pat 552,® the aasessee had trans. 
lerred his^ estate to another person in 

consideration of, among other things, the 

payment to him for life of an annuity of 
Rs, 2,40^000 th© sDDuifcy haviog bssn 
made a charge on the lands transferred by 
a separate deed. Their Lordships of the 
Privy Council remarked that the annuity 
was not agricultural income but money 

payable under a contract imposing a per. 

sonal liability the discharge of which was 
secured by a charge on land. In 14 Lah 
255, an allowance made to a younger 
brother was held to be his income and not 
that of the elder brother. The principle 
of law enunciated in this case, to my mind, 
goes against the contention put forward 
on behalf of the Commissioner. In the 
same manner as the allowance could not 
be treated as the income of the elder 
brother, the assignment in this case cannot 
be treated as the income of Colonel Ram 
Singh. This being so, it cannot be assessed, 
as the younger brother receives that slice 
out of the assignment itself which to this 
extent does not go to his elder brother. 

The assesses places his reliance on 8 
I T C 399,^ and though that case proceeds 
on different facts, certain remarks made 
therein may be of some help to him. It 
was observed there that the agricultural 
income did not lose its original character 
merely because those who were entitled to 
receive it did not receive it in its crude 
form. I would hold therefore that the 
allowance is a part of the agricultural 
income and as such immune from tax. 

On the second question, whether the 
aasessee receives the allowance as a mem¬ 
ber of a Hindu undivided family, my 
opinion is against him. The assesses relies 
in support of his contention on 59 Cal 
1399,^ 56 All 468,» U Pat 785,^° 56 Al l 

6. Gopal Saran Narain Singh v. Commr. of 
Inoome tax, B. & Q., A 1 R 1936 PC 143 = 
166 I 0 fi66=62 I A 207=14 Pat 662 (PC). 

6. Kishen Kiehore v. Oommr. of Inoome-tax 
AIR 1933 Lah 284=14 Lah 265. 

7, Ii. H G. Conville v. Commr. of Income’tax 
Punjab, N. W. F.^and DelhiProvinoes.'A I R 
1935 Lah 978=8 ITC 399. 

8. Shiba Prasad Singh v. Prayag Kumari AIR 
1932 P C 216=1381 0 861=691 A 331 = 59 
Cal 1399 {P C). 

9, Oolleotor of Gorakhpur v. Ram Bandar, AIR 
1984 P C 167=611 A 286=66 All 468 {P C). 

10. Commr. of Income-tax, B. <fe 0. v. Visheswar 
Singh, AIR 1936 Pat 342 = 166 10 116=14 
Pat 785=16 P L T 361 (8 B). 


1009^* and 57 Mad 1023 * 2 . 3 [ ^ 3 

123*2 and 14 Pat 313'“* have been cited on 
behalf of the Commissioner. In 59 Cal 
1399® their Lordships of the Privy Council 
held that the right of survivorship is not 
inconsistent with a custom of impartibility 
and it applies to the devolution of an 
impartible estate in a Mitakshara joint 
family. In order to establish that the 
family has ceased to be joint, it is neces¬ 
sary^ to prove an intention, express or 
implied, on the part of the junior members 
to renounce their right of succession and 
it is not sufficient to show a separation in 
food and worship merely. In 56 All 468® 
the claim of a Hindu to succeed by survi¬ 
vorship to an ancestral impartible estate 
wag in^ issue. The family admittedly had 
been joint. ^ It appeared however that for 
a long period there had been a complete 
separation in worship, food and social 
intercourse between the claimant’s branch 
of the family and that of the deceased 
holder.^ It was held by their Lordships of 
the Privy Council that there was not to be 
implied from the circumstances stated 
above a renunciation of the right to succeed 
BO as to terminate the joint status for the 
purposes of that right. This authority 
was ^ based on 59 Cal 1399.® In 14 Pat 
785, the assessment was cancelled as it 
was held that in the case of an impartible 
Eaj the fact that the holder for the time 
being is exclusively entitled to the estate 
was not inconsistent with other members 
of the family being joint with him. The 
case reported in 66 AH 468® was followed. 
In 66 All 1009,** it was observed that the 
asaessee as a member of the Vizianagaram 
family having acquired a right in the 
ancestral property by birth could not but 
be considered to ha a member of a Hindu 
undivided family. He would cease to be 
a member of such an undivided family 
only if he expressly or impliedly renounced 
his right of succession to the estate. This 
decision was again based on 69 Cal 1399 ® 

In 57 Mad 1023*® a sum received as 
maintenance by an assessee as the brother 

H. In the matter of Inoome-tax Reference of 

Vijaya Ananda Gajapathi, AIR 19U aii 

81fi=U9 I 0 306=6 VaI1 1009 = 1934 1 L J 

12. Oommr. of Income-tax Madras v. NaraTana 

Gajapathi Raju. A I R 1934 Mad 608 = 161 
lo ^ 926—67 Mad 1023 = 67 M L J 306 (8 Bl 

W N 617 3 I T R 123 = 40 

U. Commr. of Income-tax. B. & 0. v. Lakehmibai 

l»t Ms’iio P L ¥m! ® ° 
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of the last; holder of an ancestral impar¬ 
tible estate entitled under the law to 
receive maintenance out of such estate was 
considered to be a sum received by him as 
a member of a Hindu undivided family. 
It was remarked that the right to main- 
tenance which the son of a zamindar still 
possessed was not the creature of custom 
but it was an incident to the ordinary 
joint family property which had been left 
untouched by custom despite its encroach¬ 
ment on the other incidents. The Com¬ 
missioner had in that case urged that as 
there was no coparcenary, there was no 
Hindu undivided family. This contention 
was repelled. It may be observed here 
that a contrary proposition was laid down 
in 3 I T B 123,^® which is otherwise 
referred to in the statement of the Com¬ 
missioner as Mulji’s case}^ A Division 
Bench of the Calcutta High Court had 
held that where in the sections of the 
Income.tax Act a Hindu undivided family 
is mentioned, a Hindu co-parcenary is 
meant. The expression is not used in its 
wider sense including every Hindu joint 
family. It is not necessary however for 
the purposes of this case to enter into the 
discussion of this abstruse problem of 
Hindu law, as the question now before us 
can be disposed of on other grounds. In 
14 Pat 313^^ it was held that sub-s. (l) 
of S. 14, Income-tax Act has no applica- 
tion to a sum in which the assessee has no 
interest until it is actually received, which 
is so in the case of a person who receives 
a maintenance allowance out of income in 
which he has no vested right. 

In this case I cannot persuade myself to 
believe that the assignment is a part of 
the ancestral estate, nor is there any 
material on the record to indicate that 
there is any co-parcenary or even joint 
family or joint family property, except the 
bare presumption that every Hindu family 
is joint. On the other band, the fact that 
both brothers are in receipt of separate 
incomes on which they are separately 
assessed and that there is no joint family 
income which is being assessed as such, 
leads me to think that there is no founda¬ 
tion for the contention that there is a joint 
family property. In fact there could be no 
blending of separate acquisitions with the 
assignment in question so as to make the 
entire property owned by the family as 
ancestral property. As observed by their 
iLordships of the Privy Council in 59 Cal 
'1399,^ at page 1421, there is a distinotion 
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in this respect between a customary 
impartible estate and an estate granted by 
the Crown subject to descent by primo. 
geniture, and while blending may be pos¬ 
sible in the case of the former, it is not so 
in the case of the latter. Further, the one 
unfailing test that can be applied in this 
case is to determine whether the allowance 
would cease, if the assessee ceased to be a 
member of the undivided family, if any. 
The answer is clearly in the negative as 
the allowance is the gift of the Govern, 
ment and not the gift of the holder of the 
assignment or in other words, the karta of 
the family and this being so, it cannot be 
held in any circumstances that the assessee 
is receiving this income as a member of a 
Hindu undivided family. 

Moreover, what S. 14 (l) oontemplatesi 
is that the receipt should be from the joint 
income of the family and not otherwise. 
I am aware that in 57 Mad 1023^® it was 
observed that the question is not whether 
tie income belongs to the zamindar or 
whether it belongs to the joint family of 
which the assessee is a member, but whe¬ 
ther the assessee received bis payment as 
a member of a Hindu undivided family. 
But with all respect I am disposed to 
think that in making this exemption the 
Legislature did contemplate that the allow, 
ance receivable by a member must come 
out of the income of the Hindu undivided 
family and not otherwise. Besides, in this 
case there is a clear renunciation of the 
assessee's claim to all moveable and im¬ 
moveable property of the family in lieu of 
the allowance as has been stated by him 
unequivocally in the application of 12th 
May 1927, referred to above. 

On all these grounds I am dehnitely of 
opinion that the assessee does not receive 
this allowance as a member of a Hindu 
undivided family but merely as a member 
of the last holder's family under the terms 
of S. 8-A (b) and this allowance he would 
have received even if there were no joint 
family and the allowance would not cease 
even if he separates, were there a joint 
family. I would, accordingly, answer the 
question arising in the case and formulated 
by me above as follows : The allowance 
is exempt from tax under B. 4 (3) (viii) but 
not under S. 14 (l), Income-tax Act. I 
would allow the assessee his costs. 

Coldstream, J.—I agree. 

v.b.b./r.k. Beferenoe answered. 
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Abdul Rashid, J, 

BdUTilcu aud oihets — Defendants — 

Appellants. 

V. 

Jamba - PlaiutifF - Respondent. 
Second Appeal No. 1240 of 1936, Decided 

on 27th January 1937. from decree of 

^^°Sra at Dharamsala, 
Vf. 26th June 1936. 

and’ S» 50 

cominoi • occupancy tenant 

Ihe^^f ‘’«“P»nc, land, after 

landul!) disposscion by 

undtr S ~ j""® P<>‘»e“'on i. one 

Relnue Court? “ »>, 

Where the sons of an oooupanoy tenant are in 
poBsesBion of the occupancy land after the death 
of their father and mutations are effected in their 

landlord dbposseeeea them from 
the land, a euit by the sons to recover possession 
Of the occupancy land is one under 8. 60, Punjab 
lenanoy Act, for recovery of possession of occu¬ 
pancy rights and is triable exclusively by a 

‘ A I B 1919 Lah 4,75 {F B) 

ti O”; d I fl 1927 Lah 

402 (J’ B), Dtsnng, [p gjj q gj 

(b) Punjab Tenancy Act (16 of 1887), S. 100 

trit'i ^ Revenue Court 

tried by Civil Court-Suit involving question 

of res judicala-Decree passed therein can- 

unierTlod" “ 

Where a euit under S. 60, Punjab Tenancy Act, 
which IB exoluaively triable by Revenue Court 
has been tried by a Civil Court, the decree passed 
therein cannot be registered as the decree of a 
Bevenue Court under 8. 100 of the Act when 
there is a question of res judicata raised in such 
suit owing to some decree of the Revenue Court 

The parties will be seriously prejudiced if such 

question is not determined by the Revenue Court. 

[P 912 0 n 

Mehr Chand Sud — for Appellants. 
Arjan Das for Respondent, 

Judgment.— The facts bearing on the 
question of law involved in this appeal 
may be shortly stated. Two brothers 
namely Kalu and Achhru, were oooupanoy 
^nanta of a certain area of land. Narain 
Das and others, defendants, were the 
landlords. On 11th April 1913 a report 
was made to the revenue authorities that 
Aohhru had died about a year ago and 
that mutation of the land occupied by 
Aohhru as an occupancy tenant might be 
made in favour of his four sons, namely 
Jamba, plaintiff, Basanto, Madho and 
Dira. The land of Aohhru was conse. 

of Jamba, 

plaintiff, and the other three sons of 
Aohhru. It appears that in the year 1921 
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Kalu also died. After the death of Kain, 

the landlords took possession of the land 

which was originally cultivated by Kalu 
and Aohhru. 

On 30th July 1934 the sons of Achhru 
and the sons of Kalu brought a suit 
against the present defendants for posses¬ 
sion of 45 kanals 8 marks of land on the 
ground that their fathers were the oocu. 
pancy tenants of this land and the knd- 
lorda had no right to dispossess them from 
this holding. This area of 45 kanals 8 
marks included the land now in dispute 
amounting to 5 kanals 9 marks. The 
khasra numbers of this area of 5 kanals 9 

’20, 721 and 
ihis suit was compromised and the 
Revenue Court passed a decree on 18th 

Achhru acd the eons of Kalu for the 
entire area with the exception of these 
SIX khasra numbers comprising an area of 
5 kanals 9 marks. 

The suit which has given rise to this 
second appeal was instituted by Jamba, 

0^1/8^® T ° possession 

of l/8th share of 5 kanals 9 marlas con. 
sisting of khasra Nos. 710 71.3 7 iQ 
720, 721 and 722. The defendants pleaded’ 
inter aha that this smt was cognizable by 
a Eevenue Court only, in view of the 

provisions of Ss. 60 and 77 (3) (g), Punjab 

Tenan^ Act. The trial Court did not 
give effect to this objection and passed a 
decree in favour of the plaintiff. The 
defendants appeal having been dismissed 

by t he Senior Subordinate Judge, they have 

preferred a second appeal to this Court, 

After going through the plaint, I am' of, 
^0 opinion that this case is triable by al 
Eevenue Court only. It is clearly stated 
in the plaint that the sons of Achhru 

after, 

the death of their father and that they 
were subsequently dispossessed by the 
landlords after the death of Kalu, Thei 
present suit therefore is a suit by a ten¬ 
ant under 8. 50 for recovery of possession) 
of oconpancy rights. Eeferenoe may be 
made in this connexion to 90 P R iqiRi 

and A IE 1926 Lah 6A The lower Courts 
have relied on a Pall Bench ruling of this 
Court reported in 9 Lab 38.^ That ruling 


1. Akbar Hussain v. Karm Dad. AIR IQlQ Tak 
475=48 I 0 8=90 P B 1918 (F B) 

^“ 0 * 884 “®’' ^ ® 

^ ® Lah 452=106 I 0 
507=9 Lah 38=29 P L B 489 (P B). 
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has, however, no applicability to the facts 
of the present case. 

The learned counsel for the respondent 
contended that even if this suit is cogni¬ 
zable by a Revenue Court, only the decree 
of the trial Court should be registered as 
a decree of an Assistant Collector under 
S. 100, Punjab Tenancy Act. In my opi¬ 
nion however if the decree of the learned 
Subordinate Judge be registered as a decree 
of the Assistant Collector, serious preju- 
jdice will be caused to the defendants. One 
'of the contentions raised on behalf of the 
idefendants has throughout been that the 
'present suit is barred by res judicata in 
view of the decree passed by the Revenue 
jCourt on 18th August 1934. The question 
'as to whether the previous litigation bars 
the present suit must be determined by a 
Revenue Court. It has not so far been 
determined. In these circumstances this 
is not a dt case for this Court to take 
action under S. 100, Punjab Tenancy Act. 

For the reasons given above I accept 
this appeal, set aside the judgments and 
the decrees of the Courts below and order 
that the plaint be returned to the plain¬ 
tiff for presentation to the proper Court. 
In view of all the circumstances I leave 
the parties to bear their own costs 
throughout. 

K.B./a.L. Appeal allowed. 
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Skemp, J. 

Eassan Mohammad — Judgment- 

debtor — Appellant. 

V. 

Co-operative Credit Society of Jurian 

— Respondent. 

Second Appeal No. 1223 of 1936, Deci¬ 
ded on 26th January 1937, from order of 
Dist. Judge, Gujranwala, D/. 19th June 
1936. 

(a) Co'Operative Societies Act (1912), S, 42 
(2) (b) and (6) —*Pait member* in S. 42 (2) (b) 
meant past member liable for debts under 
S. 23—Person claiming not to be past member 
—Civil Court has jurisdiction to investigate 
matter. 

Section 42 (2) (b), Co*operative Societies Aofc, ia 
governed by S. 23 of the same Aot and the words 
*pa8t member’ in 8. 42 (2) (b) mean a past member 
liable for debts under B. 23 of the Aot. [P 912 0 2] 

A person who does not claim to be a past 
member liable under 8. 23 of the Act has a right 
to have his claim investigated by a Oivil Court • 
Ain 1933 Lah 442 and AIR 1936 Mad 674, 
Bel, on \ A I B 1935 Lah 330^ Disting, 

[P 918 0 1] 


(b) Interpretation of Statutes—Harmonious 

construction—Construction of statute mutt 
be made of all parts together. 

The ooDstruotioD of a statute must be made of 
all the parts together, and not of one part only by 
itself. The true meaning of any passage is that 
which (being permissible) best harmonizes with 
the subject, and with every other passage of the 
statute. [P 912 0 2] 

Shuja-Ud-Din — for Appellant. 

Abdul Aziz — for Respondent. 

Judgment. — A Co. operative Credit 

Society went into liquidation. A liquida¬ 
tor was appointed and made awards deter¬ 
mining the liabilities of past and present 
members of the Society. On 2nd May I 935 
he made an award directing Hassan 
Mohammad to pay Rs. 2,000. Subse¬ 
quently he died the award in Court pray, 
ing that it be enforced as a decree. Hassan 
Mohammad objected to execution on the 
allegation that he had ceased to be a 
member of the Society long before the 
date of the award. The Subordinate Judge 
dismissed the objection on the ground that 
under S. 42 (2) (b). Co-operative Societies 
Aot, the liquidator had power to determine 
the contributions to be made by the past 
members of the Society and that under 
sub.B. ( 6 ) no Civil Court bad jurisdiction 
with regard to any such matter. The 
learned District Judge maintained this on 
appeal. The appellant has come here in 
second appeal through Dr. Shuja-ud Din. 
He points out that the lower Courts over¬ 
looked the effect of 3. 23, Co-operative 
Societies Aot. This section runs; 

The liability of a past member for the debts of 
a registered society as they existed at the time 
when be oeased to be a member shall oontinue for 
a period of two years from the date of his ceasing 
to be a member. 

It is, in my opinion, clear that a 'past 
member' in 8 . 42 (2) (b) means a past 
member liable for the debts under S. 23. 
Mr. Abdul Aziz for the respondent wishes 
to construe 'past member’ under B. 42 (2) 
(b) in its dictionary meaning. But the 
construction of the statute must be made 
of all the parts together, and not of one 
part only by itself: 

The true meaniog of any passage is that whioh 
(being permissible) best harmonizes with the sub- 
jeot, and with every other passage of the statute: 
Maxwell on the Interpretation of Statutes. Edn. 7, 
pp. 25 and 26. 

Dr. Shuja-ud.Din invited my attention 
to 14 Lah 703,^ in whioh a Division Benoh 

1. Mutand Lai v. Malbotra Bank, Hafisabad. 
AIR 1933 Lah 442=^144 10 264^=14 Lah 
703=34 P L R 717. 
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laid down that a person claiming not fco be 
a member of a Society had a right to have 
,his claim investigated by a Civil Court. 
[The same principle would, in my opinion, 
lapply to a person claiming not to be a past 
member liable under S. 23. Mr. Abdul 
Aziz on a ruling of Bhide, J, reported 
in A I R 1935 Lah 330,^ but that ruling 
may be distinguished as the plaintifif in 
that case ceased to be a member less than 
a year before the dissolution. AIR 1936 
Mad 574® is also directly in point. The 
appellants there pleaded that they had 
iceased to be members five years before 
the Society was dissolved, and a Bench of 
the Madras High Court held that a Civil 
Court had jurisdiction to investigate the 
matter. The suggestion that the time 
should run backward from the date of the 
award is untenable. The award merely 
sets forth what sums the members and 
past members were liable to pay on the 
date of dissolution, i. e. the date when the 
registration of the Society was cancelled. 

There is no material on the record to 
show when the registration of the Society 
was cancelled and the case must be re¬ 
manded to^ determine this and also the 
date on which Hassan Mohammad ceased 
to be a member. I set aside the orders of 
the lower Courts and remand this case 
through the District Judge to the Court of 
the Subordinate Judge, Hafizabad, to deter¬ 
mine (a) the date when Hassan Moham¬ 
mad ceased to be a member of the Society, 
and (b) the date on which the registration 
of the Society was cancelled. He is then 
to give a decision in accordance with law. 
Stamp on appeal to be refunded and other 
costs to be costs in the cause. The parties 
have been told to appear in the Court of 
the Subordinate Judge at Hafizabad on 23rd . 
February 1937 in order to obtain a date. 

K.B./a.L, _ Case remanded, 

2. Muhammad Barkat Ali Khan v. Anjuman 

Imdad, Aarza Delhi, AIR 1936 Lah 330. 

3, Vaikunta BhaC v. K. Sarvothama Rao, AIR 
1936 Mad 674=69 Mad 896=70 M L J 604. 
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Tek Chand, J. 

<janda Bam — Creditor — Appellant. 

7 . 

Taj Din and others — Respondents. 

Second Appeal No. 28 of 1936. Decided 
■on 9th December 1936, from order of 

-Addl. Dist. Judge, Lyallpur, D/. 10th 
March 1936. 
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(a) Provincial Insolvency Act (1920), Ss. 4 
and 54 - Transfer of debts due to insolvent 
during pendency of application for adjudica¬ 
tion as insolvent - Application by Receiver 
tor refund of amounts realized by transferees 
and for making them personally liable for 

entire debts is covered not by S. 54 but by 
b. 4—Second appeal is competent from such 

order passed under S, 4, 

Section 4, Provincial Insolvency Act, is very 
wide in Its terms. Where an insolvent during 
the pendency of an applioation for adjudication 
as insolvent transfers certain debts due to him 
and the Official Receiver makes an application 
praying that the transferees be directed to refund 
the amounts realized by them and that the trans- 
fereea are personally liable for the entire amounts 
of the debts transferred to them, the adjudication 
of these matters is covered not by 8. 64 but by 
8 . 4, and hence against orders passed under 8.4 
a second appeal is competent \AIR 1933 Lah 
4 //, Rel. on. Q 2 j 

(b) Insolvency — Assignment of debts due 
to insolvent in favour of some creditors — 
Assignment subsequently annulled — As- 
signees are not personally liable to pay 
entire debts to Receiver. 

The effect of an order setting aside a transfer by 
the insolvent is to restore the status quo ante bet¬ 
ween all the parties concerned. The mere fact that 
some of the creditors managed to get certain debts 
of the insolvent assigned in their favour which 
asBignments have been annulled flubsequently 
cannot make the assignees liable to pay the entire 
amount of the debts to the Receiver from their 
own pocket. [p 914 0 2; P 916 0 1] 

S. L. Puri — for Appellant. 

J. L. Kapur and Faqir ChandMital— 

for Respondents. 
Judgment,—Ramditta Mai and his son 

Jowala Das carried on a joint business 
under the name and style of "Maya Das 
Ramditta Mai”. In execution of a money 
decree, Ramditta Mai was arrested and 
brought before the executing Court. He 
asked for time to apply for insolvency and 
this was granted. On 10th December 
1932 Ramditta Mai applied for adjudioa- 
tion as an insolvent. This applioation 
was opposed by the creditors. An enquiry 
into the allegations made in the applioa- 
tion was started and an interim receiver 
appointed on 19th December 1932. Before 
the decision of the application for insol¬ 
vency, Jowala Das, son of Ramditta Mai 
on 4th January 1933, transferred four debts 
due by certain debtors to Firm Maya Das 
Ramditta Mai to three of his creditors 
Vishen Das-Ladha Ram, Jiwan Das and 
Firm Mukand Lai. Ram Rakha, as follows ; 

Rs. 600 and costs, obtained by 
Firm Maya Das-Ramditta Mai against Hakam 
Khan wasassigned by Jowala Das to Firm Vishen 
Das-Ladha Earn to whom Ramditta Mal-Jowala 
DasB owned a certain debt* 
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2. A debt of Rs. 200 due by Taj*nd-dm to Ram* 
ditta Mal-Jowala Das was transferred by Jowala 
Das to Jiwan Das. 

3. A debt of Rs. 200 due by Alam Ehan and 
Abmad Kban to Ramditta Mal-Jowala Das was 
transferred by Jowala Das to Jiwan Das. 

4. A debt of Rs. 27 due by Allab Ditta to Bam* 
ditta Mal'Jowala Das was transferred by Jowala 
Das to Firm Mukund Lai-Bam Bakha. 

On 12th August 1933 Ramditta Mai 
was adjudicated an insolvent, and his pro. 
perty vested in the Ofi&oial Receiver. On 
21st May 1934 the Official Receiver made 
four applications under Ss. 4 and 54, Pro¬ 
vincial Insolvency Act, for avoiding the 
aforesaid transfers of debts by Jowala Das 
urging that the debts in question were due 
to the insolvent and that the transfers by 
his son, made during the pendency of his 
application for adjudication as insolvent, 
gave fraudulent preference to the trans- 
feree-creditors over the other creditors. It 
was also prayed that if any of the trans¬ 
ferees had received the whole or a part 
of the amount due from the original 
debtors, they be directed to pay them to 
the Receiver. The applications were con¬ 
tested by the transferees who contended 
that no fraudulent preference had been 
given to them and that the transfers were 
valid and binding. They also contested the 
Receiver’s right to claim from them any 
amount which they might have realized 
from the original debtors after the trans¬ 
fers. The Insolvency Judge held that the 
transfers were void as they unduly pre¬ 
ferred the transferee-creditors and accord¬ 
ingly he set them aside. He however 
rejected the additional prayer of the Recei¬ 
ver directing the transferees to pay to 
him any amount which they might have 
realized from the original debtors, or 
making the transferees personally liable 
for the amount due on those debts, and 
directed that the debts shall be sold and 
the sale proceeds credited to the insol- 
vent’s estate. Ganda Ram, one of the 
creditors of the insolvent, preferred four 
appeals to the District Judge praying that 
in the circumstances the Insolvency Judge 
should have ordered that the transferees 
were personally responsible for the entire 
amounts of the debts which had been 
transferred to them. Two of the trans¬ 
ferees, Jiwan Das and Firm Vishen Das- 
Ladha Ram, also appealed against the 
order of the Insolvency Judge setting aside 
the transfers in their favour. The learned 
District Judge agreed with the Insolvency 
Judge on all points and dismissed the 


appeals. Ganda Ram has preferred second, 
appeals to this Court, and oross-objeotione- 
have been filed by Jiwan Das and Firm. 
Vishen Das-Ladha Ram, transferees. 

A preliminary objection has been raised 
by counsel for the respondents that no- 
appeal lies as the order of the Insolvency 
Judge was really passed under S, 54, Pro¬ 
vincial Insolvency Act and against such an 
order only one appeal is allowed. In this 
case however, the original applications by 
the Official Receiver were made under 
Ss. 4 and 54. The prayer that the trans- 
ferees be directed to refund the amounts 
realized by them, and also the further 
point subsequently raised that they were 
personally liable for the entire amounts of 
the debts transferred to them were not 
covered by S. 54, and it was evidently for 
this reason that the applications were 
made under S. 4 also. This section is 
very wide in its terms, and as held in 14 
Lah 724,^ it covers adjudication of ques¬ 
tions of this kind. Admittedly against 
orders passed under S. 4, a second appeal 
is competent. I overrule the preliminary 
objection, and hold that the orders of the 
learned District Judge are appealable to 
this Court. 

On the merits, it will bo convenient first 
to dispose of the oross-objection filed by 
two of the transferees against the concur, 
rent finding of the Courts below that the 
transfers in question by Jowala Das gave 
undue preference to the transferee-oredi-. 
tors and were therefore void under S. 54.. 
After hearing Mr. Kapur, I see no force in 
the cross.objeotions and uphold the find¬ 
ing of the learned District Judge, which 
is based on a consideration of the direct 
and circumstantial evidence in the case,, 

^ and on which, if I may say so, no other 
conclusion was, in my opinion, possible. 

In support of the appeals, Mr. Bhambu 
Lai Puri has contended that in the oir. 
oumstances of this case the transferees 
should have been made personally liable 
for the amounts of the debts transferred to 
them. I do not however see on what 
principle this prayer could be granted,. 
As observed by the learned District Judge, 
the effect of the order setting aside the 
transfers is to restore the status quo ante 
between all the parties concerned. The 
mere fact that some of the oreditorsi 

1. Sardai Mohamed v. Labhu Ram, AIR 1938 
Lah 477=144 I 0 680=14 Lah 794=84 
P L R 1076. 
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managed to get certain debts of the insol. 
vent assigned in their favour, which 
assignments have been annulled subse¬ 
quently, cannot make the assignees liable 
to pay the entire amount of the debts to 
the receiver from their own pocket. In 
applying the rule that the status quo 
ante should be restored, the Courts below 
however have not considered the events 
which appear to have occurred after the 
transfers. It is stated by the appellants 
that the transferee Firm Vishen Das- 
Ladha Earn took out proceedings for execu- 
tion of the decree (which had been oh. 
tamed by the^ insolvent against Hakam 
Khan and which had been assigned by 
Jowala Das to them) and in these pro- 
oeedings they got Hakam Khan arrested, 
and he was subsequently released on one 
Kudhe Khan executing a bond for Es. 690 
in favour of Vishen Das Ladha Earn, 
Wow, if the facts are as stated above, all 
that the receiver is entitled to is to have 
the bond by Budhe Khan assigned by 
Vishen Das-Ladha Earn to him, subject to 
his paying him the taxed costs of the 
execution against Hakam Khan and the 
expenses, if any, incurred in getting the 
bond executed by Budhe Khan. 

With regard to the debt due by Taj.ud. 
Dm which has been transferred to Jiwan 
Das, it is admitted that Es. 80 has been 
realized by Jiwan Das. This amount 
Jiwan Das is liable to refund to the 
Eeoeiver, subject to the deduction of any 
legitimate expenses incurred by him. It 
is stated that the payment of Es. 80 was 
received in full and complete discharge of 
the entire debt by compromise, and the 
balance remitted, as the debtor was an 
agriculturist from whom no other realiza¬ 
tion could possibly be made. This matter 
obviously required investigation by the 
Courts below. The order passed by them 
for the sale of the original debt by Taj- 
ud-Din is meaningless if the debt has 
been discharged wholly or in part. Jiwan 
O&B is also skated to have obtained a 
decree against Alam Khan and Ahmad 
Khan, subsequent to the transfer of the 
debt by him. An enquiry was necessary 
as to whether any portion of this decree 
has been realized and Jiwan Das should 
have been ordered to pay it to the Eeoeiver 
after deducting the taxed costs of the suit, 
and for the remainder to transfer the 
decree to the receiver. I accept the 
appeals and remand the oases to the Dis¬ 
trict Judge with the direction that they 


be remitted to the trial Judge for disposal 
in accordance with law, in reference to 
foregoing remarks. The oross-objeotions 
fail and are dismissed. Having regard to 
all the circumstances. I leave the parties 
to bear their own coats throughout. 

D.s./e.K. Cases remanded. 
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Addison and Abdul Rashid, JJ, 

B.J, Beer a do The Delhi Electric 
Supply and Traction Co., Ltd., Delhi 

— Assessee — Petitioner. 

V. 

Commissioner of Income, tax — 

Respondent, 

13th May 1936. made by Commissioner of 
Income-tax, Punjab, N. W, P. and Delhi 
Provinces, Lahore. D/. 18th March 1936. 

Provident Funds Act (1925), S. 2 (f)^ 
icenie granted to company on certain con¬ 
ditions does not create contractual relalion- 

sbip-Company administering tramway under 
hcense granted under Tramways Act is not 

Railway administration’. 

/uflli?®?granted to a company on oertain con- 
ditioDs does not create oontraotual relationship. 

An electric supply and traction company 
administering a tramway in British India under 

a jioense granted under the Tramways Aot is not 

a Ra way administration’ within the purview of 
8. 2 (f), Provident Funds Aot, as the Tramways 

Aot 18 not a special Aot but an Aot dealing with 
the construction of tramways in general and as 
the license granted to the company under the 
Tramways Aot is a unilateral aot which cannot be 

rprded as a contract between the company and 

the Local Government, [p 0 12] 

M. C, Mahajan — for Petitioner. 

5. M, Sihri — for Respondent. 

Abdul Rashid, J.— Under S. 66 (2), 

Income-tax Aot, the Commissioner of 

Income-tax, Punjab, North-West Frontier 

and Delhi Provinces, has referred the 

following question of law to this Court : 

la the Delhi Electric Supply and Traction Co. 
by virtue of its lioense under the Indian Elec¬ 
tricity Aot of 1903 and order under the Indian 
Tramways Act of 1886, a ‘Railway Administra¬ 
tion within the terms of 01. 2(f), Provident 
Funds Aot 19 of 1926; and its Provident Fund 
thereby a Railway Provident Fund” within 
01 . 2 (g) thereof ? 

The assessee, Mr. B. J. Heera. was an 
employee of the Delhi Electric Supply and 
Traction Co. during the accounting period. 
Out of bis salary, the assessee contributed 
a sum of Es. 428 to the Employors Pro¬ 
vident Fund. The claim of the assessee is 
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that this fund falls within the pnryiew of 
S. 15 ( 1 ), Income-tax Act and the sum of 
Es. 428 is not liable to income-tax. The 
Employers Provident Fund of the Delhi 
Electric Supply and Traction Co. admit¬ 
tedly is not one registered under Ch. 9-A, 
Income-tax Act. The Provident Funds 
Act of 1897 was replaced by the Provident 
Funds Act 19 of 1925. It was contended 
by the learned counsel for the assessee 
that the Delhi Electric Supply and Trac- 
tion Co. fell within the purview of the 
definition of the words "Eailway adminis¬ 
tration” as given in S. 2 (f), Provident 
Funds Act (1925). It is laid down by 
this Act that : 

‘Railway administration’ means any company 
administering a railway or tramway in British 
India either under a Special Act of Parliament or 
of the Indian or a local Legislature, or under con¬ 
tract with the Secretary of State for India in 
Council, the Governor General in Council or a 
Local Government. 

It was contended that by being granted 
an "order” under the Tramways Act (1886), 
the company became one which was 
administering a tramway in British India 
under a Special Act of the Indian Legisla¬ 
ture. We are of the opinion that this 
contention is devoid of all force. The 
Tramways Act deals with the construction 
of tramways in general. It is applicable to 
the whole of British India and was not 
enacted for the purposes of the construc¬ 
tion of any particular tramway. An act 
of this nature cannot be called a "Special 
Act”. The only other point agitated by 
the learned counsel for the assessee was 
that at any rate the Delhi Electric Supply 
and Traction Co. was administering a 
tramway under contract with a Local 
Government and that the company must 
therefore be regarded as a "Bailway 
administration” within the meaning of 
S. 2 (f), Provident Funds Act. Reference 
was made in this connexion to Ss. 7, 23, 
35 and 39, Tramways Act. After consi¬ 
dering all the relevant sections we are of 
the opinion that the Delhi Electric Supply 
and Traction Co. was administering a 
tramway under a license granted to the 
promoters on 2nd July 1906, and that 
the company was not administering the 
tramway under contract with the Local 
Government. No contract was ever entered 
into between the company and the Local 
Government, and the license granted to 
the company under the Tramways Act 
was a unilateral act which could not be 
regarded as a contract between the com- 
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pany and the Local Government. A license 
granted to a company on certain condL 
tions does not create contractual relation, 
ship. Such a relationship can only be 
created by an agreement between two 
parties and no such agreement is referred 
to in the "order” whereby the promoters 
of the Delhi Tramways were granted a 
license on 2nd July 1906. 

For the reasons given above, we hold 
that the Delhi Electric Supply and Trac¬ 
tion Go. is not a "Railway administration” 
within the purview of 8. 2 (f), Provident 
Funds Act (1925) and its provident fund is 
not a "Railway Provident Fund” within 
the meaning of S. 2 (g) thereof. We 
answer the question referred to us accord, 
ingly. The assessee shall pay the costs of 
the Commissioner of Income-tax. 

K.R./r.k. Answer in the negative* 

A. I. R. 1937 Lahore 916 

TEK ChAND AND Skemp, JJ. 

Banarsi Dass & Sons — Petitioners. 

V. 

Delhi Iron Syndicate and another — 

Respondents. 

Civil Miso. No. 391 of 1936, Decided on 
28th October 1936, for leave to appeal to 
His Majesty in Council against decree of 
Tek Chand and Dalip Singh, JJ., D/- 9th 
April 1936. 

Civil P. C, (1908), S. 110-—Suit for recovery 
of Rs. 34,000 — Decree by trial Court for 
Re. 11,950—Both parties appealing to High 
Court—Plaintiff’s appeal dismissed and de¬ 
fendants’ accepted in part, Rs. 11,950 being 
reduced to Rs. 6,080—Held no appeal lay as 
of right under S. 110, as appeal and cross¬ 
appeal could not be considered together in 
spite of decree being composite. 

In a suit for recovery of Be. 34,000 the trial 
Judge passed a decree in favour of the plaintifi for 
Rs. 11,960. Both the parties appealed to the High 
Court. Both appeals were heard together and the 
plaintiff’s appeal was dismissed while that of the 
defendant was accepted in part, the amount of 
Bs. 11,950 being reduced to Rs. 6,080. The plain¬ 
tiff applied for leave to appeal and the questions 
raised in the memorandum of appeal were all 
questions of fact : 

Held : that leave could not be granted as no 
appeal lay as of right under S. 110. The appeal 
and the oross^appeal could not be considered 
together for purposes of 8. 110 nor did the fact 
that a oomposite decree was prepared in both the 
appeals make any difference : A I B 1935 All 374 
[F B); AIR 1918 All 945 and A I R 1930 Lah 
654t Rel* on; AIR 1929 Pat 661, Disting, 

[P 917 0 1, a] 

Shamsher Bahadur — for Fetitdoners. 

Bishan Narain — for Besponddnlis* 
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Tek Chand, J —This is an application 
under Ss. 109 and 110 and 0. 45. R. 3, 
Civil P. C., for leave to appeal to His 
Majesty in Council from the decrees of this 
Court in Civil Appeal No. 898 of 1935 and 
Civil Appeal No. 985 of 1935. Both these 
appeals arose from a suit which was in¬ 
stituted by the plaintiff against the de¬ 
fendants for recovery of Rs. 34,000 as 
damages for non-performance of three con¬ 
tracts. The trial Judge passed a decree 
in favour of the plaintiff for Rs. 11,950. 
From this decree both parties appealed to 
this Court. Civil Appeal No. 985 of 1935 
was by the plaintiff in which he prayed 
that the decretal amount be raised from 
Rs. 11,950 to Rs. 34,000. Civil Appeal 
No, 898 of 1935 was by defendant 1, the 
Delhi Iron Syndicate which prayed for the 
dismissal of the suit. The two appeals 
were heard together by a Division Bench 
of this Court. The plaintiff’s appeal was 
dismissed, while that of the defendant was 
accepted in part, the amount decreed by 
the trial Court, i. e. Rs. 11,960 being 
reduced to Rs. 6,068-12.0. The questions 
raised in the memorandum of the pro¬ 
posed appeal are all questions of fact. 
Admittedly no question of law arises on 
the findings recorded by this Court. On 
behalf of the respondent it is urged that 
no appeal lies as of right under S. 110, 
Civil P. C., and in support of this conten¬ 
tion reliance is placed on 57 All 873,^ 48 
I C 124^ and 11 Lah 465.® In our opinion 
this contention is well-founded and must 
prevail. 

As already pointed out, both parties had 
filed cross-appeals in this Court. The 
amount of the subject matter of the plain, 
tiff’s appeal was Bs. 22,050; that appeal 
was dismissed. The decree in that appeal 
therefore was one affirming the decision 
of the trial Court and it is clear that from 
the decree of this Court in that appeal, 
no appeal lies on facts to His Majesty in 
Council. In the defendant's cross-appeal 
the amount involved was Rs. 11,950 and 
the appeal was successful in part, viz. to 
the extent of (Rs. 11,950—6,068=) Rupees 
5,882 only. The plaintiff, in the proposed 
appeal to His Majesty in Council, seeks to 

1. Benarea Bank Ltd., Agra v. Eajnath Kunziu, 

AIR 1936 All 374=166 I 0 487=67 All 873 
=1935 A L J 352 (F B). 

2. Ghiranji Lai v. Behati Lai, AIR 1918 All 
245=48 I 0 124=16 A L J 864. 

3. Asa Bam v. Kishen Chand, A I B 1930 Lah 

564=123 I 0 523=11 Lah 465=31 P L R 
236. 


have this decision reversed; the subject 
matter of the appeal in so far as it attacks 
the decree in Civil Appeal No. 898 of 1935, 
is therefore far below Rs. 10,000. Counsel 
for the petitioner contends that the appeal 
and the cross-appeal must be considered 
together for the purposes of S. 110, Civil 
P. C. But in view of the clear wording 
of 8. 110, and for the reasons given by 
the Pull Bench of the Allahabad High 
Court in 57 All 873,^ we are unable to 
accept this argument. Nor does the fact 
that a composite decree was prepared in 
both appeals make any difference, as 
pointed out in 11 Lah 465.® The peti¬ 
tioner’s counsel relied upon 9 Pat 558,* 
but the facts of that case are distinguish, 
able, as there the amount by which the 
decree of the trial Court was varied in 
one of the appeals was over Rs. 10,000. 
Further, the view taken in 11 Lah 465® 
has long been held in this Court and we 
do not see any reason to dissent from it. 
In our opinion the petitioner is not en¬ 
titled to a certificate under Ss. 109 and 
110, Civil P. C., and we dismiss the appli¬ 
cation with costs. 

r.M./d.S. Application dismissed. 

4. Jamuna Prasad Singh v. Jagarnath Prasad, 
AIR 1929 Pat 661=117 I 0 193=9 Pat 668 
=11PLT 727. 
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Skemp, j. 

Jati and another — Defendants — 

Appellants. 

V. 

Girja Singh — Plaintiff — Respondent. 

Second Appeal No. 753 of 1936, Decided 
on 2nd December 1936, from decree of 
Diet. Judge, Ludhiana, D/. 26th March 
1936. 

Custom (Punjab)—Ancestral land — Land 
owned jointly by cousins at first settlement 
according to tbeir shares in ancestral land—~ 
Presumption is that land is ancestral. 

Where a certain proprietary land is owned 
jointly at the time of the first settlement by first 
cousins from the common ancestor in precisely 
the same shares as ancestral land would be held, 
the land must bo presumed to have descended 
from the common ancestor in the absence of any 
indication that the land is self^acquired : A IR 
1931 Lah 966; AIR 1930 Lah 793 and 4 I R 
1931 Lah 599, Rel. on; AIR 1933 Lah 333 and 
AIR 192? Lah 477, Ref. [P 918 0 2] 

Jhanda Singh — for Appellanfee. 

Krishen Swamp — for Respondent. 
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Hiran Devi v. Ohanan Shah (Jai Lai, J.) 


Judgment.—The only question in this 
second appeal is whether the land gifted 
by Jati to his daughter is ancestral pro¬ 
perty or not. The pedigree table below 
will prove helpful : 


JAGU 


Sura 


)■ 

Bam Singh 


Mebtab Singh 
(died isBUeless) 


I 

Jati 

(defendant 1) 


Kapura 


Eanna 

(died isBueless) 


Jiwan Singh 


I 

Kikka 


Girja Singh 
(Plaintiff) 


I 

Sunder 


Mt. Cbando 
(daughter) 


Kiehna 

(died issueless) 


Hardit Singh 


It is proved that at the first settlement 
in 1852 the land in suit was partly shami. 
lat and partly a khata jointly owned by 
Kahna son of Kapura one-half, and Earn 
Singh and Jiwan Singh sons of Sura one- 
half, in equal shares. It is conceded that 
the one. half held by the sons of Sura in 
equal shares must be presumed to have 
been held by their father and the appel¬ 
lants do not urge that this half is not 
ancestral. They urge that the other half 
has not been proved to be ancestral. They 
further point out that the finding of the 
learned District Judge loses its force in 
part owing to an error, namely he said 
that the land was held by Kapura and not 
Kahna. 


The appellants' learned counsel relies on 
A I E 1933 Lah 333,^ a judgment by a 
Single Judge, that where the only evidence 
was that at the first settlement land was 
held by two sets of brothers or first 
cousins in equal shares, this was insufficient 
to prove that it had been held by their 
grandfather. On the other hand Mr. 
Krishen Sarup for the respondent urges 
that there is no evidence of any kind that 
any member of this family acquired any 
land except by inheritance. He relies on 
three recent rulings, all delivered since 8 


1 . Karnailu v. Bhagwan Siugh, AIR 1933 Lah 
338=144 I 0 308=84 P L R 186. 


Lah 584* which held that the mere men. 
tion of the common ancestor in the pe, 
digree-table is not suflScient to prove the 
ancestral character of the land. The three 
rulings relied on by the respondent’s 
counsel are 12 Lah 625,® A I E 1930 Lah 
793^ and A I E 1931 Lah 599.® The first 
of these rulings was delivered by a Divi- 
sion Bench presided over by Sir Shadi 
Lai. At the first settlement', the land was 
held by uncle and nephew, a third son of 
the common ancestor having died childless. 
It was adjudged to be ancestral. A I E 
1930 Lah 793^ is another Division Bench 
ruling in which part of the land being held 
at the first settlement by the descendants 
of the common ancestor, Sir Shadi Lai said: 

There is ample authority for the proposition 
that when a plot of land was owned, at the time 
of the first settlement, jointly by persons who 
were brothers or cousins, the presumption, in the 
absence of any indication that the land was self' 
acquired property of the owners, is that it was 
originally held by their common ancestor. 

This ruling was followed by Bhide, J. 
in A I E 1931 Lah 599.® In the present 
case the proprietary land was held by 
Kahna and his cousins in precisely the 
same shares as ancestral land would be 
held. In circumstances like the present, 
the balance of authority definitely is that 
the land is presumed to have descended 
from the common ancestor, i. e. there 
being no indication that the land is self- 
acquired. The lower Courts concurrently 
came to this conclusion, and I see no rea¬ 
son for dissenting from it. The appeal is 
rejected with costs. 

K.B./r.k. _ Appeal dismissed. 

2. Chanda Singh v. Banto, AIR 1927 Lah 477 

=102 I 0 813=8 Lah 684=28 P L R 643. 

3. Bakhsh v. Mohamad Khan, AIR 1931 Lah 
266=134 1 0 831=12 Lah 625=32 PL R 
770. 

4. Hayat v. Rahman, AIR 1930 Lah 793=122 
I 0 479=31 P L R 189. 

6 . Bhan Singh v. Ram Singh, AIR 1931 Lah 
699=131 1 0 634=32 P L R 610. 
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Jai Lal, J. 

Sm. Hiran Devi — Appellant. 

V. 

Chanan Shah and others — 

Eespondeuts. 

First Appeal No. 156 of 1936, Decided 
on 26th November 1936, from order of 
Bub.Judge, First Class. Jhelum, D/. 8th 
May 1936. 
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Nathu Ram v. I. 

Hindu Law*—Minority and Guardianship— 
Joint family—Whether guardian of property or 
of person of minor member can be appointed, 
stated *— No appointment of guardian under 
Guardians and Wards Act is necessary to en¬ 
able minor to sue for partition. 

No guardian of the property of the minor can be 
appointed in the oaee of oo’paroenary property so 
as to deprive the managing member of the family 
of his right to manage the property. [P 919 G 1] 

There may be no prohibition in the Hindu law 
to the appointment of a guardian of the person of 
a minor member'of a joint Hindu family, but 
where it is not shown that any circumstances 
exist which take the case out of the rule that 
ordinarily no such action should be taken in the 
case of a minor member of a joint Hindu family, 
no guardian of the person should be appointed. 

[P919 0 1, 2] 

The appointment of a guardian under the 
'Guardians and Wards Act is not necessary for the 
purpose of enabling the minor to sue for partition 
of the co-parcenary property. [P 919 C 2] 

Ram Lai Anand 1 — for Appellant. 

Arjan Das — for Respondents. 

Judgment.—This appeal arises out of 
an application made by the appellant Shri. 
mati Hiran Devi for being appointed guar, 
dian of the person and property of her 
minor sons and a minor daughter. The 
application was opposed by the step-bro¬ 
thers of the minors, the eldest of whom, 
the respondent before me, Ohanan Shah, 
olaimed that the minors were members of 
a joint Hindu family with him and that 
the entire property was co-parcenary pro¬ 
perty. The learned trial Judge dismissed 
'the application holding that the entire 
property was oo-parcenary property and 
that the allegation of the appellant that 
the entire property left by the father of 
the minors, B. S. Dhera Shah, came by 
survivorship to the minors was not proved. 
The ground on which it was sought to 
deprive the respondents of an interest in 
the property was that they had been sepa. 
rated from their father during his lifetime. 
This has rightly been held by the trial 
Judge not to have been proved. 

There is no doubt that no guardian of 
property can be appointed in the case of 
oo-paroenary property so as to deprive the 
managing member of the family of his 
right to manage the property. But it is 
contended by the learned counsel for the 
appellant that in any case she should have 
been appointed a guardian of the persons 
of the minors, as there is no prohibition in 
the Hindu law to this course. It may be 
that there is no prohibition in the Hindu 
law to the appointment of a guardian of a 
minor member of a joint Hindu family, 


\ Commissioner 

but in the present case it has not been 
shown that any circumstances exist which 
take this case out of the rule that ordi¬ 
narily such action should not be taken in 
the case of a member of a joint Hindu 
family. The appellant's counsel suggests 
that such a course is necessary in order to 
enable the mother to sue for the partition 
of the co-parcenary property, but I am 
unable to see that the appointment of a 
guardian under the Guardians and Wards 
Act is necessary for the purpose. If cir¬ 
cumstances arise hereafter, it may be 
necessary to appoint somebody, probably 
the mother, as the guardian of the persons 
of the minors, but at the present stage I 
see no necessity for such an appointment 
being made. It may incidentally be re- 
marked that the trial Judge has expressed 
the opinion that the interests of the 
mother clash with the minors and that 
she is not a fit person to be appointed 
their guardian. On the materials placed 
on the record, this view of the learned 
Judge cannot be sustained. The question 
however does not arise under the circum¬ 
stances of the case. The opinion expressed 
by the trial Judge on this matter shall not 
therefore affect any future proceedings 
that the parties may take. Formally I 
dismiss this appeal with costs. 

S.O./r.k. Appeal dismissed. 
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Young, C. J. and Monroe, J. 

Pandit Nathu Ram — Petitioner. 

V. 

Commissioner of Income4ax Lahore — 

Respondents. 

Civil Ref. No. 14 of 1935, Decided on 
11th December 1935, made by Commis¬ 
sioner of Income-tax, Punjab, North West 
Frontier and Delhi Provinces, Lahore, 
D/- 13th March 1935. 

Income-tax Act (1922), S. 13—Accounts— 
Money brought into cash account—Satisfac¬ 
tory explanation must be given as to why it 
came in — In absence of such explanation, 
account can be regarded as unsatisfactory. 

The procedure of the assessiog authority is a 
judicial one and he ought to act on evidence. But 
where money is brought into cash account, he 
has the right to require a satisfactory explanation 
of how and why it came in; and in the absence 
of a satisfactory explanation or if he receives an 
explanation which he cannot believe, the assess¬ 
ing officer is entitled to regard the aooouot as un¬ 
satisfactory. If he finds that a money lender is 
in the habit of showing in his books that loans 
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carrying interest have been repaid without in¬ 
terest or that a loan eeoured by a note has been 
renewed by a new note without any provision for 
interest, he is at liberty to oonsidet the aooounts 
unsatisfactory. ggo 0 2] 


Kirpa Ram Bajaj — for Petitioner. 

J . N, Aggarwal and S, M, Sihri — 

for Bespondents. 

Monroe, J. -The following question has 
been referred to this Court by the Com¬ 
missioner of Income-tax under S. 66 (2). 
Income-tax Act: 


Was there any material for the finding of faot 

that the aooounts tendered by the assessee were 

not a true and complete record of hie business 
transactions? 


The assessee Nathu Bam is a money 
lender and, if we were to accept the argu¬ 
ments of his counsel, a philanthropist. The 

a capital of 

^8. 1,09,874 in cash which produced in 
the year of the assessment a net sum of 
B8. 697, He had been able to persuade 
the Commissioner of Income-tax that as 
regards Bs. 40,000 of this sum, which was 
outstanding on loan, that loan was carry¬ 
ing no interest. So even allowing for this, 
the large capital of roughly Es. 70,000 
produced a net revenue of about Es. 600. 
It is not surprising that the Income-tax 
Officer was dissatisfied and his examina¬ 
tion of the assessee’s books revealed fur¬ 
ther that in 1931-1932 the capital account 
was increased by Bs, 12,280 made up of 
small items, and in 1932-1933 by Eupees 
12,498 similarly made up of small items, 
and in 1933-1934 by Es. 3,143 also made 
up of small items. The explanation given 
of all this was that he had all this money 
lying at home in cash and brought it into 
his cash balances as required. The Income- 
tax Officer also found that the assessee 
usually accepted on his notes the principal 
advanced only, giving up interest altoge¬ 
ther, He cites two instances, a note or 
notes for the sum of Es. 3,366 on which no 
interest was received when the capital 
was paid off, and the renewal of notes for 
Bs. 4,883 without any payment of interest 
being shown in the books and without any 
interest being added to the capital sum 
secured by the notes. As a result of the 
^amination of the books, the Income-tax 
Officer came to the conclusion that they 
did not disclose the true state of the as- 
sessee's income and this decision has been 
upheld on appeal by the Assistant Com¬ 
missioner and the Commissioner of Income, 
tax. 


The argument placed before us for thq 
assessee is that the books, which were* 
arithmetically correct, were produced to 
the Income-tax authorities and unless 
they could show that items in those books 
were incorrect, they were bound to accept 
the books ; in other words it was neces¬ 
sary for the Income-tax authorities to 
produce evidence or cause to be produced 
evidence before themselves showing that 
the statements in the books or some of 
them were false. We cannot agree with, 
the proposition advanced by the learned 
counsel, though we do certainly agree 
with his contention that the procedure of 
the assessing authority is a judicial one 
and that he ought to act on evidence. But 
in our opinion in a case such as this, 
where money is brought into cash account, 
he has the right to require a satisfactory 
explanation of how and why it came in; 
and in the absence of a satisfactory expla¬ 
nation or if he receives an explanation 
which he cannot believe, the assessing 
officer is entitled to regard the account as 
unsatisfactory. If he finds that a money 
lender is in the habit of showing in his 
books that loans carrying interest have 
been repaid without interest, or that a 
loan secured by a note has been renewed 
by a new note without any provision for 
interest, he is in our opinion at liberty to 
consider the aooounts unsatisfactory. That 
is all that has been done in the present 
case by the Income-tax Officer and it is 
clear that he had ample material, as 
shown in his assessment order in Anne- 
xure B in the printed book, for tbe finding 
of faot that the accounts were not a true 
and complete record. 

Accordingly we answer the question in 
the affirmative. There will be no order ' 
as to costs, the assessment being on a rosy 
estimate of the assessee’s income. 

K.B./r.k. Anstoer in affirmative^ 
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Tbk Chand, J. 

Hans Raj —Plaintiff—Appellant. 

V. 

Banarsi Lal and of?iers—Defendants— 

EespondeniSi 

Second Appeal No. 746 of 1936, Decided 
on 20th January 1937, from order ol 
Senior Sub.Judge, Jfaelum, D/- 7th April 
1936. 
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(») Granl-Construclion-Two conflicting 

deicriptions of subject matter of grant^That 

which is more certain, stable and least likely 

to have been inserted inadvertently, must 
prevail. 


Where there are two conflicting descriptions of 
the subject matter of a grant, or two conflicting 
parts of the same description, that which is the 
more certain and stable, and the least likely to 
have been inserted inadvertently, must prevail if 
it sufficiently identifies the subject matter. Apply¬ 
ing this rule to documents in which there is a 
conflict between the description of the boundaries 
of the land conveyed and the description of the 
quantity, it has been held that the description of 
the boundaries, if it is precise and accurate, domi¬ 
nates the description of the quantity. But if the 
description of the boundaries is vague and uncer- 
tai^ It yields to the description of the quantity • 

^ ^ and 

liWR5{P C), ReU on. [p 922 0 1 ] 


(b) Evidence Act (1872), S. 90 — Execution 
and contents of lost ancient document are 
not proved merely by production of 30 years* 
old copy — With other evidence it may raise 
presumption of genuineness of original. 

The execution and contents of a lost ancient 
document cannot be proved merely by the produc¬ 
tion of a copy, which itself is over 30 years oldj 
but this copy, considered with the other evidence, 
may give rise to a presumption as to the genuine¬ 
ness of the original: AIR 1936 Oudh 87, hel on; 
AIR 1935 P G 132, Expl,; Case law referred* 

[P 924 0 1] 

Arjan Das—for Appellant. 

Amar Nath Chona —for Eeapondents. 

Judgment. — The following pedigreo- 
table will be helpful in understanding tha 
facts of this case : 


Nanak Ohand 


Prithmi 

Ohand 

_ I _ 

I I 

Mul Baj Bodh Baj 
(defdt. 2) fdefdt. 1) 


ATMA BAM 


Kaku Mai 

I 


I 

Sahib Dayal 


I 

Manak Ohand 

I 


Eihal Ohand 


Bahadur Ohand 


I I i 

Harbhagwan Banarsi Lai, plfl. 2 Bam Lal 

_I_(defdt. 6) 

I I I 

Behari Lal Bam Saran Mela Bam 
(defdt. 3) (defdt. 4) (defdt. 6) 


I 


Gokal 

Ohand 

I 

Hazari 

Lal 

(defdt. 10) 


Mehr 

Ohand— 

(widow) 

Mt. Gulab DevS 
(defdt. 9) 


I i-^1 

Hans Baj (plfi. 1) Dewan Ohand (defdt. 7) Siti Bam (defdt. 8.) 


On 2nd October 1932 Mt. Gulab Devi, 
widow of Mehr Ohand, and Hazari Lal, 
son of Gokal Cband (defendants 9 and 10), 
mortgaged a plot of vacant site, 2 kanals 
in area, marked ABEGHIFDC on 
the plan, Ex. P. A., to Baisakhi Bam 
(defendant 11), for Es. 99. In the mortgage 
deed it was stated that the mortgaged site 
belonged to the mortgagors. On 14th 
November 1934 Hans Eaj, son of Nihal 
Ohand, and Benarsi Lal, son of Manak 
Ohand (plaintiffs), brought a suit for decla¬ 
ration that the site belonged to them and 
defendants 1 to 8, that they all were in 
joint possession, and that defendants 9 
and 10 had no right to mortgage it to 
defendant 11. The suit was contested by 
defendants 9, 10 and 11 who denied the 
plaintiffs’ allegation that they were co- 
sharers in the site in dispute and pleaded 
that it belonged exclusively to defendants 9 
and 10, who had validly mortgaged it to 
defendant 11. The trial Judge granted 
the plaintiffs a declaration that they were 
joint owners to the extent of 2/9th in the 
northern portion of the site in dispute, 


(18 marlas in area) marked E B A 0 D F 
on the plan and of 2/9th share in one-half 
of the remaining site, marked E G H F, 
(22 marlas in area), that defendants 1 to & 
were the owners of the remainder, and 
that defendants 9 and 10 had no con¬ 
cern with any part of the suit property. 
The plaintiffs and defendants 9 and 10 
filed cross-appeals before the senior Subor¬ 
dinate Judge, who found that the plain¬ 
tiffs were joint owners to the extent of 
2/9th share in the plot B B A 0 D F (18’ 
marlas in area), the remaining 7/9th sharo 
in this plot being the property of defen¬ 
dants 1 to 8, and to this extent he main¬ 
tained the decree of the trial Court. With 
regard to the southern portion, E G H F, 
he held that the plaintiffs had failed to 
prove that they had any share in it and 
accordingly he dismissed their suit so far 
as this plot was concerned. The plaintiff, 
Hans Eaj, has preferred a second appeal 
and prays that the suit be decreed in full. 
Defendants 9 and 10 have filed cross- 
objections urging that the suit be dismissed’ 
in its entirety. 
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Both the Courts below have found as a 
fact that in S. 1902 (1845 A. D.) the Sikh 
ruler of the day made a grant of a plot of 
land to Kaku Mai, ancestor of the plain¬ 
tiffs and defendants 1 to 8, from whom 
plaintiffs 1 and 2 had inherited l/9th 
share each, and the remaining 7/9th had 
devolved on defendants 1 to 8. The ori¬ 
ginal grant is stated to have been lost, but 
a certified copy of it, which is on the re¬ 
cord of a ease decided judicially in 1874, 
has been produced. The boundaries of the 
plot which was the subject of the grant, 
as given in the copy, have been found to 
tally with those of the entire site in dis¬ 
pute (which is 2 kanals or 40 marlas in 
extent), but the area is stated in the copy 
to be 18 mandlas only. The learned 
senior Subordinate Judge has held that a 
Tnaudla is another name for a mafia and 
that the area as given in the gift deed 
should prevail against the boundaries. He 
has accordingly held that the plaintiffs 
are owners of 2/9th of 18 marlas only, 
which he has marked as E B A 0 D F. In 
this connexion it is necessary to bear in 
miod the general rule of construction that 
where there are two conflicting descrip, 
tions of the subject matter of a grant, or 
two conflicting parts of the same descrip, 
tion, that which is the more certain and 
stable and the least likely to have been 
inserted inadvertently must prevail, if it 
sufficiently identifies the subject matter. 
Applying this rule to documents in which 
there is a conflict between the description 
of the boundaries of the land conveyed 
and the description of the quantity, it has 
been held that the description of the 
boundaries, if it is precise and accurate, 
dominates the description of the quantity. 
But if the description of the boundaries is 
vague and uncertain, it yields to the des- 
loription of the quantity : See 37 Cal 293^ 
(at p. 308) where the English authorities 
on the subject are collected ; see also 14 
I C 286,2 YQ j Q ^^^3 14 w R 6.* In 

the last-mentioned case a decree had 
directed that the plaintiff sh ould obtain 

1. Durga Prasad Singh v. Rajendra Narain 
Bagohi, (1910) 37 Cal 293 = 4 I C 713 = 10 
Or L J 670, 

2. Poosapati Budra v, Maharaja of Jevpore. 
(1912) 14 I 0 206=23 M L J 97. 

3. Subbayya Chakiliyan v. Muttiah Goundan, 
AIR 1924 Mad 493=78 I 0 414=46 M L J 
162. 

4. Mahomed Amunoodeen Khan v. Moozefler 
Hoesein Khan. (1870) 14 W R 6=6 Bene L R 
570 (PC). 
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possession of land according to the boun¬ 
daries given in the plaint and also speci¬ 
fied the quantities of land of which he has 
to obtain possession, and it turned out 
that those quantities were not strictly 
accurate. It was held by their Lordships 
of the Privy Council that the decree should 
be interpreted as if it were a conveyance 
of land stating the boundaries and then 
saying that it contains so many acres ^ 
and that the plaintiff was entitled to all 
the land contained within the boundaries 
stated in the plaint, the mistake in the 
quantities stated in the decree being merely 
a false description. 

Applying these rules to the grant in 
question, I have no doubt that the decision 
of the learned Senior Subordinate Judge 
on this point is erroneous. The boundaries 
of the land comprised in the grant, as set 
out in the deed, are precise and clear; they 
are the more certain and stable and the 
least likely to have been inserted inadver. 
tently, and there is nothing in the sur. 
rounding circumstances to indicate that a 
smaller area was granted. Therefore, if 
the terms of the grant can be taken to 
have been proved by the production of the 
certified copy, the description of the 
boundaries must prevail over the descrip¬ 
tion of the area, and it must be held that 
the true interpretation of the deed is that 
the Sikh ruler granted to Kaku Mai the 
entire site in dispute, and consequently 
the plaintiffs have in it the share claimed 
by them. 

Mr. Chona for the contesting respon¬ 
dents (defendants 9 and 10) urges however, 
that the alleged grant to Kaku Mai cannot 
be held to have been proved by the pro¬ 
duction of the certified copy from the 
record of the suit decided in 1874. The 
original grant has not been produced and 
the lower Courts have held, after a con¬ 
sideration of all the ciroumstanoes, that it 
may be presumed to have been lost, and 
this finding has not been challenged before 
me. The copy produced is admittedly over 
30 years old and appears to have been pre- 
pared, under orders of the presiding officer, 
from the original which was produced 
from proper custody at the time. 

The lower Courts have held that the 
execution and terms of the original grant 
may be presumed to have been proved 
under S. 90, Evidence Act by prodaction 
of the certified copy. This was no doubt 
the prevailing view for many years. It had 
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besn held in numerous oases, following the 
leading case reported in 5 Cal 886,® that 
if a document was shown to have been lost 
in proper custody, and to be more than 30 
years old, secondary evidence of its con¬ 
tents may be given under S. 65 (o) and 

S. 90, without proof of execution. See 22 
All 294,® 41 All 5927 93 P E 1910,® 46 
I q 344,® 52 I C 825^® and 46 Mad 92.^^ 
This view received support from the deci¬ 
sion of their Lordships of the Privy Council 
in 16 Cal 753^^ where a document which 
had been produced in a former suit, decided 
more than 30 years ago and which had 
been proved to have been lost subsequently, 
was held proved by the production of a 
copy, which was on the record of that suit 
and bore an endorsement, "a copy in 
accordance with the original", signed by 
the Judge who presided in that Court. In 
that case Lord Hobhouse, after concurring 
with the opinion of the Courts in India as 
to the genuineness of the copy, observed 
that when the copy is looked at, it estab¬ 
lishes the deed of gift on which the res¬ 
pondents rely". Again, in 34 Cal 1059^® 
their Lordships accepted a certified copy of 
an alleged ancient evaznama or exchange 
deed, the original of which had been lost, 
as admissible for proving its contents. In 
this case however, the question does not 
appear to have been raised directly in the 
Courts below, nor was it discussed at any 
length. 

The next Privy Council case bearing on 
the point is 52 Mad 453,^* There the res- 
.pondents relied upon an ancient grant. The 
original grant had been lost, and a copy, 
proved to have been made more than 30 
years ago, had been produced from the 

5. Khetter Chunder Mookerjee v. Khetter Paul 

Breeterutno, (1880) 5 Cal 886=6 0 L R 199. 

6. Ishri Prasad Singh v. Lalli Jas Kunwar, 
(1900) 22 All 294=1900 A W N 82. 

7. Dwarka Singh v. Rama Nand, AIR 1919 All 

232=51 I 0 275=41 All 592=17 A L J 711. 

8. Sawan Singh v. Karimbaksh, (1910) 93 P R 

1910=8 I 0 353=128 P W R 1910=186 
P L R 1910. 

9. Baj Bahadur Lal v. Bindeahri, AIR 1918 

Oudh 145=46 I C 344, 

10. Banwaii Lal Singh v, Dwarkanath Missir, 
(1919) 62 I 0 826. 

11. Subrahmanya Somayajulu v. Seethayya, AIR 

1923 Mad 1=70 I 0 729=46 Mad 92 (P B). 

12. Luchman Singh v. Puna, (1889) 16 Cal 753= 

16 I A 126=5 Bar 370 (P 0). 

13. Shahzadi Begam v. Seoy. of State, (1907) 34 

Cal 1059=34 I A 194 (P 0). 

14. Seethayya v. Subramanya Somayajulu, AIR 
1929 P C 116=117 I 0 507=66 I A 146=52 
Mad 453 (P 0). 
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custody of the successors of the alleged 
grantee. On objection being taken to its 
admissibility, their Lordships held that 
the document was properly admitted as 
secondary evidence of the terms of the 
grant. Lord Atkin, in delivering the judg- 
ment of the Judicial Committee, observed 
(page 459): 

Their Lordships agree with the learned Chief 
Justice and his colleagues in the High Court that 
the document was admissible as evidence of the 
terms of the lost original, The document is over 
30 years old and is produced from proper custody. 
By 8. 90, Evidence Act of 1872 the Court may, 
therefore, presume the signatures authenticating 
the copy to be genuine. The statement to which 
the signatures are appended, viz. that the docu¬ 
ment is a copy of tbe original, appears to be evi¬ 
dence both for the reason given by the Chief 
Justice, i. 0 . as a statement made by a deceased 
person in a document relating to a relevant fact, 
and also as an admission made by a party and a 
predece38or*in-title of the parties. The document, 
being admissible, is secondary evidence of the 
terms of the original grant. The Court therefore 
must proceed upon the footing that the express 
terms of the original written grant are before it, 
and must proceed to construe them. 

The question once again oame before 
their Lordships in 57 All 494'® and in this 
ease it has been held that the view taken 
in 5 Cal 886® and the other cases in India 
which followed it, is opposed to the plain 
wording of S. 90, which requires the pro¬ 
duction to the Court of the particular 
document, in regard to which the Court 
may make the statutory presumption. It 
was accordingly ruled that if the docu¬ 
ment produced was a copy, admitted 
under 8. 65 as secondary evidence, and it 
was produced from proper custody and 
was over 30 years old, then the signatures 
authenticating the copy may be presumed 
to be genuine, but the production of the 
copy was not suflSoient to justify the pre¬ 
sumption of due execution of the original 
under 8. 90. In this case their Lordships 
expressly overruled 5 Cal 886,® 22 All 
294.® 41 All 592’ and 30 N L E 155.’® and 
approved of the contrary view expressed by 
the Judicial Commissioner of the Central 
Provinces in 15 N L E 192=53 I C 947.'^ 

It does not appear from the report that 
the previous decisions of the Judicial Com¬ 
mittee in 16 Cal 753'^ and 34 Cal 1059'® 
were brought to their Lordships’ notice. 

15. Basant Singh v. Brij Raj Saran Singh, AIR 

1935 P C 132=166 I 0 864=62 I A 180=57 

All 494 (P 0). 

16. Gopinath v. Mofci Ohiwa, AIR 1934 Nag 67 

=148 I 0 661=30 N L R 166. 

17. Shtipuja v. Kanhaya Lal, AIR 1918 Nag 

114=83 I 0 947=15 N L R 192. 
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At p. 603 of the report their Lordships 
referred to 52 Mad 453^^ in the following 
context : 

If the document produced is a copy, admitted 
under 8. 66 as eecondary evidence, and it is pro¬ 
duced from proper custody and is over 30 years 
old, then the sigoatures authenticating the copy 
may be presumed to be genuine, as was done in 
52 Mad 453^4; in that case the dispute was as to 
the terms of a grant which had admittedly been 
made. 

Their Lordships then proceeded to con¬ 
sider the positive evidence* in the case, 
and in this category they included the 
certified copy of the alleged will. Relying 
upon the “principles laid down in 14 
MIA 67^®,” and having regard to the 
surrounding circumstances and the proba. 
bilities, and particularly the fact that the 
copy showed that the original will had 
been produced in the former litigation 
many years before and had been accepted 
by the then presiding officer as a true 
document, their Lordships held that a 
very strong presumption arose in favour 
of the genuineness of the will, which their 
Lordships did not find themselves at 
liberty to disregard even though there 
was no direct evidence of the execution of 
the will. 

In this state of the authorities, I con. 
fess the legal position is by no means very 
clear. But it seems to me that in view of 
the latest pronouncements of their Lord. 

I ships of the Privy Council, the Courts in 
f India are bound to hold that the execution 
and contents of a lost ancient document 
cannot be proved merely by the produo- 
tion of a copy, which itself is over 30 
years old; but that this copy, considered 
jwith the other evidence, may give rise to 
|a presumption as to the genuineness of the 
original. This view appears to have been 
taken by a Division Bench of the Oudh 
Chief Court in a case decided recently 
and reported in 159 I C 780*® at pp. 784.5. 
In the case before us there is no doubt 
that the copy relied upon is genuine. It 
was prepared under the authority of the 
presiding officer of the Court in 1874, and 
is signed by him. It shows that the 
original was produced in that litigation, to 
which the ancestors of the plaintiffs and 
defendants 1 to 10 were parties, and was 
then regarded as the decisive piece of 
evidence. 

18. Rajendra Nath v. Jagendra Nath, (1870-72) 

14 M I A 67=7 Beng L H 216=16 W R 41= 

2 Buther 422=2 Bar 666 (P 0). 

19. BhamBUnnissa Bibi v. All Asghar, AIR 1936 

Oudh 87=169 I 0 780=1936 OWN 1376. 
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Again there is the important fact that 
in 1932, shortly before the mortgage in 
question, Mt. Gulab Devi, defendant 9, in 
execution of a money decree obtained by 
her against Benarai Lai, plaintiff 2, at¬ 
tached l/9th share of the entire site in 
dispute, alleging that it was the property 
of Benarsi Lai* The attachment was sub¬ 
sequently raised on Benarsi Lai paying 
her the decretal amount, but these pro¬ 
ceedings clearly show that she regarded 
the descendants of Kaku Mai as co- 
owners of the entire plot. Again, in these 
execution proceedings, a plan of the plot 
was filed signed by Hazari Lai. defen¬ 
dant 9, which described Benarsi Lai as 
owner of l/9th and there is also on that 
record an affidavit by the Mukhtar of 
Mt. Gulab Devi admitting Benarsi Lai as a 
co.sharer to the extent of l/9th. In my 
opinion, these admissions and conduct on 
the part of the contesting defendants, the 
certified copy produced from the record of 
the 1874 suit, and the fact that the ori. 
ginal was produced in that litigation, to 
which the predecessors of the contestants 
in this case were parties and that it was 
considered genuine and decisive at the 
time, make the principles in 14 M I A 
67,*® as explained by their Lordships in 
67 All 494,*® fully applicable, and there¬ 
fore it must be held that the whole of the 
site in dispute had been granted to Kaku 
Mai by the Sikh ruler, and that the plain, 
tiffs have a 2/9th share in it, along with 
defendants 1 to 8. I accordingly accept 
the appeal and grant the plaintiffs the 
declaration prayed for in the plaint. The 
orosB.objeotions fail and are dismissed. 
Having regard to all the oiroumstanoesi 
1 leave the parties to bear their own 
costs throughout. 

r.w./r.k. Appeal acoepted. 
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Tek Ohand, J. 

Earn Saran Das and others — Decree- 
holders — Appellants. 

V. 

Kesho Nathf Judgment.debtor and 
another^ Auction-purohaser—Respon¬ 
dents. 

Execution First Appeal No. 344 of 1936, 
Decided on 8th January 1937, from order 
of Senior Sub-Judge, Delhi, D/- Qlat May 
1936. 
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Civil P. C. (1908), O. 21, Rr. 71 and 84- 
Daficiency—Re-sale held not forthwith but 
after long time—Defaulting purchaser is not 
liable for deficiency on re-sale. 

The defaulting purchaser is answerable for the 
loss on the re-sale, only if the re-sale takes place 
forthwith. [P 925 0 2] 

The first sale had taken place on certain date 
when the auction-purchaser defaulted. The decree- 
holder instead of having the re-sale conducted 
properly and openly the same day, or on the fol¬ 
lowing day, or as soon thereafter as was reason¬ 
ably possible, caused a farcical re-sale to be held 
in collusion with the auctioneer and purchased 
the property himself for a ridiculously small 
sum. The inquiry into the propriety of this sale 
continued for 17 months, and eventually the sale 
in favour of the decree-holder was set aside: 

Held', that the subsequent sale conducted after 
long delay could not be said to be a sale held 
‘forthwith’ within the meaning of R. 84 of 0. 21. 
Olvil P, 0.. and therefore the defaulting purchaser 
was not liable to make good the deficiency: AIR 
1916 Lah 4i5 and A I R 1929 Lah 744, Bel, 
on\ AI R 1919 Pat 102 and A I R 1930 Mad 761 
(F B), Ref. [P 925 0 1] 

Bhhan Narain — for Appellants. 

Vishnu Datta — for Respondents. 

Judgment.—In execution of a mortgage 
decree obtained by Ram Saran Das, appel¬ 
lant, against one Kesho Nath, the mort¬ 
gaged property consisting of certain houses 
at Delhi was sold. The sale-proceeds were 
however found insufificient to discharge the 
decretal amount. Accordingly the decree, 
holder obtained an order under O. 34, R. 6 
for a personal decree against the judgment- 
debtor and proceeded to recover the defi¬ 
ciency by attachment and sale of other 
property belonging to the judgment-debtor, 
including house No. 927. It appears that 
this house No. 927 had previously been 
mortgaged by the judgment, debtor to Mt. 
Hidayat-ul-Nisa, who had brought a suit 
to enforce the mortgage charge. The sale 
proclamation was issued on 8th November 
1932 and the sale held on 28th November 
1932. On that day, the only bid offered 
was that of Mutsaddi Lai, respondent, for 
Rs. 5,000. This bid was accepted, but 
Mutsaddi Lai failed to deposit 25 percent, 
of the sale price Accordingly the auc. 
tioneer held a re sale of the property on 
the following day (29th November 1932} 
when the house was purchased by the 
decree, holder himself for Rs. 800. The 
judgment-debtor objected that the re-sale 
had not been properly conducted and was 
vitiated by material irregularities. After a 
lengthy inquiry, the Court set aside this 
re-sale on 6th April 1934. It held that the 
re-sale was a “farce”, having been held in 
collusion between the auctioneer and the 


decree holder. It was therefore ordered 
that the property be re-sold. A fresh pro¬ 
clamation was issued on 30th August 
1934, and another sale held on 29bh Octo¬ 
ber 1934, when the house was sold to a 
third party for Rs. 3,100. On lObh April 
1935 the decree, holder applied under 
0. 21, R. 71 that Mutsaddi Lai, the pur¬ 
chaser at the first sale of 28th November 
1932, be required to pay Rs. 1,900, which 
was the difference between the price at 
which the property bad been sold to him 
and the price realized at the re-sale of 
29th October 1934. The learned Subordi¬ 
nate Judge has dismissed the application 
holding that Mutsaddi Lai is not liable, 
because (l) full information with regard to 
the mortgage charge of Mt. Hidayat-ul- 
Nisa on the house in question had nob been 
given to him at the time, and (2) the 
re-sale of 29th October 1934 could not be 
said to have been effected “forthwith” as 
required by 0. 21, R. 84. The decree- 
holder appeals. 

In my opinion, this appeal is without 
force and must be dismissed. As already 
stated, the sale in favour of Mutsaddi Lai 
was held on 28th November 1932 and the 
re-sale for Rs. 3,100 was held on 29bh 
October 1934, nearly two years later. 
R. 84 lays down that if the purchaser at 
an auction sale commits default in paying 
25 per cent, of the amount of his purchase 
money to the officer conducting the sale, 
“the property shall forthwith be re-sold”. 
R. 71 provides that any deficiency of price 
which may happen on a re-sale by reason 
of the purchaser's default and all expenses 
attending such re-sale shall be certified to 
the Court by the officer holding the sale, 
and shall, at the instance of either the 
decree.holder or the judgment-debtor, be 
recoverable from the defaulting purchaser 
under the provisions relating to the execu¬ 
tion of a decree for the payment of money. 
It is obvious that the defaulting purchaser 
is answerable for the loss on the re-sale, 
only if the re-sale takes place forthwith. 
In 32 I C 907^ it was laid down that in 
case of default on the part of a purchaser 
at an auction-sale to deposit the purchase 
money, the property must be re-sold forth¬ 
with Fresh bids should be invited soon 
afterwards and no fresh proclamation need 
issue. But where a period of nearly six 
months intervened between the default of 


1 . Bdli Bam v. Sohan Singh, A I R 1916 Lah 
446=32 I 0 907. 
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the auction, purchaser and the final sale, 
the requirements of E. 84 cannot be said 
to have been complied with and the auc¬ 
tion, purchaser could not be called upon to 
pay the dehoiency in price. In A I R 1929 
Lah 744,^ the auction.sale could not take 
place for nearly two years owing to the 
record of the case having been sent for by 
the High Court in connexion with another 
case and it was held that the provisions of 
R. 84 were not complied with and the 
defaulting purchaser was not liable. 
Indeed, some Courts have interpreted the 
word “forthwith” rigidly and have held 
that the re. gale should be conducted the 
same day or, if owing to the lateness of 
hour it cannot be done, it should be con¬ 
ducted on the day following, failing which 
the defaulting purchaser is not liable: see 
50 I C 59.^ The Madras High Court how¬ 
ever in 53 Mad 900* has held that the 
word “forthwith” should be interpreted in 
a reasonable manner as being equivalent 
to as expeditiously as the circumstances 
permit”. In the present case, there can be 
no doubt that the responsibility for the 
delay in conducting the re-sale lay princi¬ 
pally with the deoree-holder. The first 
sale had taken place on 28th November 
1932 when the auction.purchaser defaul¬ 
ted. The decree, holder instead of having 
the re. sale conducted properly and openly 
the same day, or on the following day, or 
as soon thereafter as was reasonably pos¬ 
sible, caused a farcical re-sale to be held 
in collusion with the auctioneer and pur. 
chased the property himself for the ridi. 
loulously small sum of Re. 800. The inquiry 
jinto the propriety of this sale continued 
ifor 17 months, and eventually the sale in 
jfavour of the deoree-holder was set aside. 
'The subsequent sale conducted on 29th 
October 1934 cannot therefore be said to 
be a sale held “forthwith” within the 
meaning of E. 84, and therefore for this 
reason Mutsaddi Lai is not liable to make 
'good the deficiency. 

There is also force in the second point 
mentioned by the lower Court. As already 
stated, the house in dispute had been 
mortgaged by the judgment-debtor to 
Mt. Hidayat-ul-Nisa. In the proclamation 


2. Hari Singh v. Banwan Mal-Gopi Ohand, AIR 

1929 Lah 744=121 1 0 189. 

3. Kameehwar Narain Singh v. Harbans Babui, 

AIR 1919 Pat 102=60 I 0 69. 

4. Venkataflubbiah v. Akkamma. AIR 1930 
Mad 761 = 127 I C 303 = 63 Mad 900 = 69 
M L J 267 (F B), 
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which was issued on 8th November 1932’ 
for the sale of the property on 28th Nov.*^ 
ember 1932, a note was added in the mar. 
gin that Mt. Hidayat-ul-Nisa claimed to 
be the mortgagee of the property but tho 
judgment-debtor and the deoree-holder did 
not admit her claim. The amount of th© 
mortgage was not mentioned nor was it 
disclosed that the suit had actually been 

brought by Mt. Hidayat-ul-Nisa for 
enforcement of the mortgage. The auc¬ 
tioneer issued printed hand bills advertis¬ 
ing the sale for 28th November 1932. In 
these hand bills, no mention whatever wa© 
made of the mortgage or the fact that a 
suit was pending nor were the contents of 

the note on the sale proclamation repeated. 

Mutsaddi Lai says that he was misled by 
these band bills and made a bid for 
Es. 5,000 in the belief that the property 
was unencumbered. By the time the 
re-sale came to be held in October 1934, 
Mt. Hidayat-uLNisa had obtained a decree 
on foot of her mortgage and had assigned 
her rights to one Tikaya Bam. In the sale 
proclamation issued on 30th August 1934 
for the re-sale on 29th October 1934, this 
fact was clearly mentioned and therefore 
the equity of redemption fetched Rs. 3,100 
only. For this reason also, Mutsaddi Lai 
is not liable. The appeal fails and is dis¬ 
missed with costs. 

P.R./d.s. Appeal dismissed*. 
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Addison and Din Mohammad, JJ, 

Jiwan Dass — Defendant — Appellant. 

V. 

Peoples Bank of Northern India, 
Plaintiff and others^ Defendants — 
Respondents. 

First Appeal Nos. 174 and 412 of 1936* 
Decided on 29th January 1937, from pre¬ 
liminary decree of Senior Sub. Judge, 
Multan, D/- 24th February 1936, 

(a) Mortgage^EquitabIe~> Depoiit ol copy 
of jamabandi does not conatitute equitable 
mortgage. 

A copy of a jamabandi and a oopy of a plan 
submitted to the Mnnioipality for sanotlon to 
build on the site are not dooumente of title and 
hence their deposit does not constitute a valid 
equitable mortgage ; Case law relied on. 

[P 928 C 1. 2] 

(b) Companies Act (1913), S. 171-CompaDy 
in liquidation successful in action instituted 
by itself—Defendants wsmting to take de¬ 
fensive proceeding—Leave is not necessary* 
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When ODoe an action hy the company in liqui¬ 
dation itself has been proceeded with, and is suc¬ 
cessful, there is no necessity for the defendants in 
the action to obtain leave for any defensive pro¬ 
ceeding on their behalf, as the defendants cannot 
be said to proceed with or commence any legal 
proceedings against the company : A I B 1918 
Lah 181 (i?* B) and Humber v. Griffiths, 85 L T 
141, Foil, \ A I R 1936 Lah 401, Disting. 

[P 929 0 2] 

(c) Hindu Law—Debts—Promissory note— 
Member of joint family not participating in 
its execution is not personally liable. 

If a member of a Hindu joint family does not 
participate in executing a promissory note, he 
cannot be held to be personally liable for the 
loan ; his liability only extends to his interest in 
the joint family property as a member of the 
Hindu joint family : A I B 1935 Lah 735 and 
AIR 193? Lah 247, Bel. on. [P 930 0 1] 

<7. L. Kapur, S. M. Sikri for J. N. Ag- 
garwal — for Appellant, 

B. G. Balli and Bhagwat Dayal — for 
Eespondenfcs. 

Din Mohammad, J. — This judgment 
■will dispose of Civil Appeals Nos. 174 and 
412 of 1936. They have arisen in the fol¬ 
lowing oiroumstances ; 

The Peoples Bank of Northern India, 
DOW in liquidation (hereinafter called the 
Bank), instituted a suit for recovery of 
Bs. 15,101.1-6 against Amir Ghand, Jo- 
wala Das, Kanshi Bam, Bam Lai, Attar 
Ghand and Jiwan Das by sale of the three 
different properties described in the plaint. 
The Bank alleged that Amir Ghand, Jowala 
Das and Kanshi Bam raised a loan of 
Bs. 25,000 from it on a promissory note 
dated 23rd October 1926 and on the same 
day they mortgaged to it the properties in 
suit by deposit of title-deeds. On 28th 
May 1928, the same debtors executed a 
fresh promissory note in its favour on the 
same security as before. On Ist January 
1932 a new promissory note for Bupees 
14,341-6-6 was again executed by the 
same persons keeping the original security 
intact. The Bank further averred that 
subsequent to their mortgage one of the 
properties was fraudulently and fictitiously 
leased out to Bam Lai and Attar Ghand 
for a period of 10 years and that another 
property, with which we are at present 
concerned, was in the same manner trans¬ 
ferred to Jiwan Das on 15th May 1934. 

The defendants put forward various 
pleas on which necessary issues were 
framed. The Subordinate Judge found in 
favour of the Bank on almost all the im. 
portant issues and made a decree in the 
following terms : 


I accordingly grant plaintiffs a preliminary 
decree for Bs. 16,101-6*0 with costs against the 
defendants on the property mortgaged. Defen¬ 
dants to pay the decretal amount within three 
months from the date of this order, otherwise the 
plaintiffs can realize the money by the sale of the 
property mortgaged. Defendants to pay future 
interest at the rate as mentioned in the pro-notes. 

From this decree, Jiwan Das has pre¬ 
ferred an appeal, mainly alleging that the 
Bank was not a mortgagee of the property 
sold to him and that the sale to him was 
neither fictitious nor fraudulent. This is 
Appeal No. 174 of 1936. Attar Ghand has 
appealed against the decree on his own 
behalf as well as on behalf of his brother 
Bam Lai on the ground that no personal 
liablity could be imposed upon them inas¬ 
much as they were not the executants of 
the promissory notes. This appeal is No. 412 
of 1936. 

Gounsel for the appellant Jiwan Das has 
contended that so far as the property sold 
to him is concerned, the only documents 
that are said to have been deposited with 
the Bank were: (l) a copy of a jamabandi 
for the year 1922-23, and (2) a copy of the 
plan submitted to the Municipal Gom- 
mittee by Jowala Das for sanction to 
build on the site in suit ; and that these 
documents not being documents of title, 
their deposit does not constitute a valid 
equitable mortgage. In support of his con¬ 
tention, he has referred to 18 Lah 1113,^ 
A I B 1935 Lah lO.^ A I B 1936 Lah 251,^ 
11 Lah 564," A I B 1935 Lah 957,® 11 
Bang 239® and 10 Bang 403.^ All these 
authorities, in our view, support his con¬ 
tention. 

In 16 Lah 1113^ it was held that the 
documents to be deposited should be origi. 
nal documents by which the title to the 

1. Punjab and Sind Bank Ltd., Lyallpur y. 

Ganesh Das-Nathu Earn, AIR 1936 Lah 
721=161 I C 429=16 Lah 1113=38 P L R 
146. 

2. Hem Raj v. Simla Banking & Industrial Oo., 
Ltd., AIR 1935 Lah 10=169 I 0 1085. 

3. Jowala Das Gobind Ram v. Thakur Das 

AIR 1936 Lah 251=168 I 0 662. ‘ 

4. Balli Brothers v. Punjab National Bank, Ltd. 

AIR 1930 Lah 920=129 I 0 21=31 P L R 
934=11 Lah 664. 

6. Punjab and Bind Bank Ltd., Lyallpur y. 
Gurdit Singh, AIR 1936 Lah 957=161 I C 
209=38 P L R 364. 

6. Ohetbyar Firm y. Ma Joo Teen, AIR 1933 

Rang 299=147 I 0 1105=11 Rang 239. 

7. Ma Joo Tean y. Ma Thein Nyun, AIR 1932 
Bang 186=140 1 0 487=10 Rang 403. 
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property in question was conferred on the 
mortgagor or his predeoessors-in-interest, 
as the deposit of such documents alone 
could justify an inference that the parties 
intended to create a lien on the property, 
jit was on this basis that the deposit of 
jthe copy of a jamabandi was considered 
jnot suflBoient to constitute an equitable 
jmortgage. In A I R 1935 Lah 10* Gold- 
istream, J. remarked : 

The doctrine of equitable mortgage surely 
requires the mortgagor to deprive himself of the 
possession of the documents which create his title 
so as to render him unable to deal with the pro¬ 
perty upon the assertion that the title is still 
with him. 

In that case a copy of the original deed, 
which was in existence, and the production 
of which was within the power of the 
mortgagor, was considered insufficient to 
create an equitable mortgage. 

In A I B 1936 Lah 251® a distinction 
■was drawn between documents creating 
title and documents evidencing title, and 
it was observed that it was only the docu¬ 
ments of the former class that created an 
equitable mortgage. In that case also, a 
certiBed copy of a jamabandi entry had 
been deposited and it was held to be 
insufficient for the purposes for which it 
was used. In 11 Lah 564^ a so-called 
mortgage by deposit of title deeds was 
held invalid inasmuch as the principal 
■documents of title had not been deposited. 
In A I R 1935 Lah 957® it was laid 
down that neither a copy of the jamabandi 
nor a copy of the mutation entry was a 
document of title. 

In 11 Rang 239® it was remarked that 
merely because a document related to the 
title to the property, it was not a ‘docu¬ 
ment of title’ or a ‘title deed’. In that 
case a tax receipt and a certified copy of 
^ survey map relating to the land in suit 
had been deposited and it was considered 
that these documents were not sufficient 
to create a mortgage. 

In 10 Rang 403Cunliffe, J, remarked 
that even if a tax receipt and a copy of a 
map relating to immoveable property were 
the sole documents in respect of rights in 
the property, they were not ‘documents of 
title or title deeds’ and the deposit of 
such documents, even with the intention 
of the parties to create a security thereby, 
could not constitute a valid mortgage. 

^ As against this array of reported deci¬ 
sions, the only authority cited by the 
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counsel for the respondent is 48 Mad 454,® 
In that case a ryotwari patta in respect 
of lands in the mufaasal of the Madras 
Presidency was considered to be a docu¬ 
ment of title by the deposit of which an 
equitable mortgage could be validly created. 

In the first place it is nob clear what sort 

of a document a ryotwari patta is. Secondly 

Srinivasa Ayyangar, J. remarked in the 
course of his judgment that : 

So far as South India is conoerned, there is no 
doubt that a patta has generally been regarded as 
a document of title. 

It is obvious therefore that this autho¬ 
rity is of no use to the respondent. Further 
it is abundantly clear that even the Bank 
itself was nob satisfied with the sufficiency 
of the documents deposited with it and 
more than once wrote to the mortgagors 
to deposit proper conveyance deeds in 
relation to the property in suit. On 25bh 
January 1930 the Manager of the Bank 
wrote to the mortgagors to deposit as 
early as possible the deeds of conveyance 
of ihatas Nos. 24 and 25. On 13th Febru¬ 
ary 1930 the mortgagors informed the 
Bank that the amount was sufficiently 
secured by the title deeds of property 
worth Rs. 60.000. On 16bh June 1930 
the mortgagors were however again re¬ 
minded that they should at once send 
conveyance deeds of the two ihatas that 
they had promised to send. On all these 
grounds we have no hesitation in holding 
that there was no valid mortgage in favour 
of the Bank so far as the property sold to 
Jiwan Das is concerned. 

Counsel for the respondent however has 
urged that inasmuch as the Subordinate 
Judge has found that the sale in favour of 
Jiwan Das was fictitious, collusive and 
fraudulent, he has no locus standi to find 
fault with the mortgage in favour of the 
Bank. So far as the collusive or the 
fraudulent nature of the transaction is 
concerned, we are clear that this point 
cannot be raised in this suit A suit under 
S. 63, T. P. Act, can be instituted only on 
behalf of or for the benefit of all the oredi. 
tors, and it cannot be denied that this suit 
is not of that nature. Moreover, it is not 
yet established that the Bank is unable 
to realize its dues from the other property 
mortgaged to it. We accordingly overrule 
this contention to this extent. In fact, 
counsel for the respondent in the end 

8. Official AfiBigDee, Madras v. Basadfivadoss 

Badrinarayona Doas, AIR 1926 Mad 788= 

88 I 0 401=48 Mad 454=48 M L J 483. 
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admitted that this plea could not be taken 
in the present case. 

There only remains the question whe¬ 
ther the sale in favour of Jiwan Das was 
fictitious. On that point too, we are 
prepared to hold in favour of the appel. 
lant. The Senior Subordinate Judge does 
not appear to have realised the distinction 
that exists between a fictitious transaction 
and a fraudulent transaction, and although 
he framed an issue covering both the 
aspects of the case, his judgment on issue 7 
is mainly confined to the collusive or 
fraudulent nature of the transaction and 
fioes not touch the fictitious nature of the 
matter at all. There is abundant evidence 
on the record that this transaction did 
take place on the day on which it is said 
to have taken place, and that full consi¬ 
deration passed on that account. 

On 9th April 1934 Messrs Jowala Das 
Sohan Lai entered into a compromise with 
Messrs Eduljee Dinshaw of Karachi and 
agreed to pay Bs. 12,000 to the latter in 
three instalments of Rs. 7,500, Rs. 2,500 
and Rs. 2,000 respectively. Rs. 7,500 were 
to be paid at once, Rs. 2,500 were to bo 
paid by Slat May 1934 and Rs. 2.000 
were to be paid by 3l8t March 1935. On 
18th April 1934, Jiwan Das paid Rupees 
7,800 to Jowala Das and got the receipt 
registered. It was expressly stated therein 
that this was out of the sale price of 
ihatas Nos. 24 and 25. On the same day 
the amount was duly posted up in the 
cash book of the firm to which Jiwan Das 
belonged. On 19th April 1934 Messrs 
Wadhu Mai and Company, Advocates for 
Eduijea Dinshaw, executed a receipt in 
favour of Jowala Das acknowledging the 
payment of Rs. 7,500 towards the com- 
promise decree mentioned above. This 
amount was duly entered in the bahis of 
Jowala Das too, which further showed an 
•expense of Rs. 18-13-9 incurred by Jowala 
Das at Karachi, Similarly, on 16th May 
1934, Jiwan Das appears to have paid a 
farther sum of Rs. 4,700 to Jowala Das 
On account of the balance of the sale price 
of the two ihatas. A receipt to this effect 
was registered on the same day. This 
amount also has been duly posted up both 
in the bahis of Jiwan Das and those of 
Jowala Das. On 21st May 1934, Messrs 
Wadhu Mai and Company acknowledged 
the receipt of Rs. 2,500 from Jowala Das 
on account of the compromise decree. It is 
further proved that the parties appeared 
1937 L/117 & 118 


before the Patwari on 12bh May 1934 and 
had a report made to the effect that 
Jowala Das had sold the land in suit to 
Jiwan Das for Rs. 12.500 of which he had 
received Rs. 7,800 in cash and would take 
Rs. 4,700 on the day when the mutation 
would be attested. In our opinion this evi¬ 
dence is enough to establish the genuine 
nature of the transaction and the passing 
of the consideration in relation thereto. 
We accordingly hold that the Bank was 
not a mortgagee of the property in suit 
and that the transfer in favour of Jiwan 
Das is not in any manner affected by the 
alleged mortgage in favour of the Bank. 

Before concluding, we may remark that 
counsel for the respondent has raised an 
objection that the appeal could not be in¬ 
stituted by Jiwan Das without obtaining 
leave of the Court under 8. 171, Companies 
Act, inasmuch as the Bank had gone into 
liquidation at the time when the appeal 
was instituted. In this connection he re¬ 
lied on A I R 1936 Lah 401.® That judg. 
ment however is not relevant to the case 
inasmuch as it proceeds on different facts. 
The authority applicable to the present 
case is 62 P R 1918^® in which, on similar 
facts, it was held by a Pull Bench of the 
Punjab Chief Court that no leave was 
necessary. The decision in that case was 
baaed on a judgment of the House of 
Lords reported in 85 L T141," where Lord 
Davey had observed : 

When onoe an action by the Company itself 
has been proceeded with, there ia no necessity for 
the defendants in the action to obtain leave foe 
any defensive proceeding on their behalf, 

and further remarked that 

the respondents having been successful iu the 
lower Court oannot now object to the appellants 
defending themselves against the oonaequenoes of 

the judgment by the ordinary means of an aDoeal 
to this House. 

In this case also, it was the Bank which 
had instituted the suit in the first instance 
and had come out successful in the litiga¬ 
tion. The appellant oannot, in these 
oiroumstanoes, be said to have proceeded 
with or commenced any legal proceedings 
against the Company. We therefore over- 
rule this objection. 

On the grounds stated above, we accept 
the appeal of Jiwan Pass, set aside t he de- 

9. Peoples Bank of Northern India Ltd. v. Fateh 

Chand & Co.. AIR 1936 Lah 401=164 I G 

136=38 P L R 1104. 

10. Kishen Singh v. Industrial Bank of India 

AIR 1918 Lah 181=47 I 0 392=62 P R 

1918=32 P L R 1918 (P B). 

11, Humber v. GriflSths, (1901) 85 L T 141, 
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oree of the Conrh below and dismiss the 
suit of the plaintiff so far as he is oonoer- 
ced. The property in his possession will 
not be affected by the alleged mortgage in 
favour of the Bank, nor by the decree ob¬ 
tained by the Bank against Jowala Das 
and others. Jiwan Das will get his costs 
of both the Courts from the Bank. 

We now takeupCivil Appeal No. 412 of 
1936. Counsel for the respondent has 
frankly conceded that both Earn Lai and 
Attar Chand could not be held to be per- 
Bonally liable under the decree. Even 
otherwise there is ample authority in sup¬ 
port of the proposition that if a member 
of a Hindu joint family does not partici¬ 
pate in executing a promissory note, he 
cannot be held to be personally liable for 
the loan, his liability only extending to 
his interest in the joint family property as 
a member of the Hindu joint family: see 
17 Lah 311^2 and 17 Lah 395.^® We ac¬ 
cordingly accept the appeal and set aside 
the judgment of the Senior Subordinate 
Judge fixing personal liability upon them 
for the decree in suit. We make no order 
as to costs before us. 

p.r./d.S. _ Appeal accepted. 


12. Mutsadi Lai v. Sakhir Chand. AIR iqqp 
Lah 736=161 1 0 91=17 Lah 311=38 P L B 

654, 


13i Shiv Charan Das v. Hari Ram, AIR 1987 
Lah 247=17 Lah 396=38 P L R 842. 
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Tek Chand, J. 

Keshav Chander — Defendant — 

Petitioner, 

V. 

Sher Singh — Plaintiff — Eespondent. 

^ Civil Eevn. Petn. No. 699 of 1936, De¬ 
cided on 14th January 1937, from decree 
of Addl. Judge, Small Cause Court, Amrit- 
Bar, D/. 3l8t August 1936. 

(a) Transfer of Property Act (1882), S. 108 
—Applicability— Though not S. 108, its prin¬ 
ciple applies to Punjab. 

Though S. 108, T. P. Act, is not in force in the 
Punjab, yet the principle underlying that section, 
relating to covenant for quiet enjoyment, is of 
uniyerEal application and applies as much to the 
territories in which the Transfer of Property Act 
Is in force as to those to which that Act has not 
been extended. [p 931 q 

(b) Transfer of Property Act (1882), S. 108 

—Lessor covenants to indemnify against only 
lawful title. ^ 

"Where a lessor covenants to indemnify the 
lessee against all persons, this is but a covenant 


to indemnify against lawful title : A I R 1929 Col 
272 and A 7 R 1933 Mad 466, Bel. on.[P 9310 iX 

Charanjiva Lai Aggartval — 

for Petitioner* 

Mehr Chand Sud — for SeBpondent. 

Order. — A garden at Amritsar belongs- 
to Nazir Hussain, Abid Ali and Asghar 
Ali, sons of Muzaffur Ali. On 19th Goto, 
ber 1934, they leased it for a term of GO' 
years to Keshav Chander. On 17th October 
1936, Keshav Chander sub-let the garden 
for one year to Sher Singh for Rb. 625, 
One.half of the lease money, i.e. Es. 262.8.0* 
was paid in advance and Sher Singh wa» 
let in possession. It appears that in April 
1935, the owners, Nazir Hussain, eto. 
forcibly ejected Sher Singh before he could 
gather the fruit crop. Accordingly Sher 
Singh brought a suit against Keshav Chan, 
der for recovery of Es. 500, claiming a re¬ 
fund of the amount paid in advance, the 
amount paid as dalali, the costs of keeping 
watch over the garden and taking oak 
weeds, and Es, 48-8-0 as damages. Tfao 
main plea raised by the defendant 
that the plaintiff was not entitled to a de¬ 
cree as he allowed Nazir Hussain to enter 
into possession without any lawful title 
and, indeed in collusion with him. It wae 
also urged that the plaintiff was not enti- 
tied to a refund of the advance, as he had 
made default in paying the balance of the 
lease money in the month of March. Ife 
was further contended that no damages bad 
really occurred or could be claimed. The 
trial Judge has passed a decree in favour 
of the plaintiff for Es. 475 with propor¬ 
tionate costs. 

It seems to me that the real point oa 
which the decision of the case turns ha» 
not been considered by the Courts belo^. 
Tbe lease by the defendant to the plaintiff 
no doubt contains a covenant for quieb 
enjoyment, but it is quite clear that hie 
liability depends upon the question whe¬ 
ther the act of bis lessors (proprietors) in 
entering into possession of the garden was 
lawful or not. If the defendant had broken 
the terms of the original lease and on hie 
default Nazir Hussain, etc., were entitled' 
under the terms of that lease or under thfr 
general law to resume possession, tbe de¬ 
fendant is certainly liable to refund to the- 
plaintiff the amount received by him in. 
advance and also to indemnify him for any 
loss caused thereby. If however the aeb 
of Nazir Hussain and others was unjustified 
and they entered into possession unlaw- 
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fully aa treapassers, the covenant for quiet 

enjoyment would not help the plaintiff. 

This argument appears to have been put 

^rward before the learned Judge of the 

Court below, but he dismissed it with the 

cryptic remark that S. 108, T. P. Act, is 

not in force in the Punjab. This ia no 

doubt true, but the principle underlying that 

section relating to the covenant for quiet 

jenjoyment ia of universal application and 

applies as much to the territories in which 

the Transfer of Property Act is in force 

as to those to which that Act has not been 

extended. It is settled law that where a 

lessor covenants to indemnify the leasee 

against all persona, this ia but a covenant 

to indemnify against lawful title and, aa 

observed by Woodfall in his standard 

work on the law of Landlord and Tenant, 
this is so 

because, as it regards such acts as may arise from 
rightful claims, a man may well be supposed to 
covenant against all the world ; but it would be 
an extravagant extension of such a covenant, if it 
were good against all the acts which the folly or 
mahoe of strangers might suggest ; and therefore 
the law has properly restrained it within its rea¬ 
sonable import: that is to rightful title. 

See also fco the same effect AIR 1929 
Cal 272^ and A I R 1933 Mad 465.^ No 
copy of the lease granted by Nazir Hus¬ 
sain^ and others in favour of Keshav Chan- 
der is on the record, nor is there any find¬ 
ing by the learned Judge as to whether 
the defendant had broken any of the con¬ 
ditions of the lease, and therefore Nazir 
Hussain and others were justified in taking 
possession of the garden from the plaintiff. 
In these circumstances I am constrained 
to hold that there has not been a proper 
trial of the case and it must be remitted 
for fresh inquiry on the point mentioned 
above. I accept the petition for revision, 
set aside the judgment and decree of the 
Court below and remit the case to it for 
disposal in accordance with the foregoing 
remarks. The costs shall abide this event. 


D.S./R.B:. 


Case remanded. 
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Addison and Din Mohammad, JJ. 

Anjuman.i.Imdad Qarza Bahami Ba. 
findagan Katra Hakimany Amritsar 
Defendant—Appellant. 

V. 

Mehr Din^ Plaintiff and othersi 
Defendants — Respondents. 

First Appeal No. Ill of 1936, Decided 
on 2nd February 1937, from order of 
Senior Sub.Judge, Amritsar, D/- 30th 
January 1936. 

(a) Co operative Societies Act (1912), S. 23 
—Interpretation—Words ‘debts of a regis¬ 
tered society* mean debts owed by society 
and not to society. 

The words ‘debt^ of a registered society’ as 
used in 8 . 23, Co-operative Societies Act, refer 
only to those debts which the society owes and 
not to those which are owed to the society: AIR 
1935 Lah 9i7^ WolU [p 932 q 2 ] 

^ (b) Co-operative Societies Act (1912) 
S. 42 (2) (b) — Scope — Word 'contribution* 
means payment by each member of share of 
liability of society and not debt owed by him 
to society—Liquidator has no jurisdiction 
under S. 42 (2) (b) to determine liability of 
person owing debt to society. 

The word ‘contribution’ in S. 42 (2) (b), Oo-ope- 
rative Societies Act, means a payment by each of 
the member of his share in any common loss or 
liability of society and does not include a debt 
owed by an individual member to the sooiety. 
Under S. 42 (2) (b) of the Act, the liquidator has 
therefore no jurisdiction to determine the liability 
of a person in relation to a debt alleged to have 
been owed by him to the sooiety.\ [P 932 0 2; 

P 933 0 1] 

^ (c) Co-operative Societies Act (1912), 

42 — Liquidator exceeding his power as 
given by S. 42 Civil Court bas jurisdiction to 
determine legality of bis order. 

Where the Act of the liquidator is within 8. 42 
Co-operative Societies Act, the jurisdiction of 
Civil Courts is ousted. But where the liquidator 
exceeds his power and conducts himself in a man¬ 
ner not permissible under the law, the Civil Courts 
can go into the matter in order to determine the 
legality of the order. [P 934 q 1 ] 

Where therefore the liquidator proceeds in a 
summary manner under 8. 42 (2) (b) of the Aot 
against a person as a debtor to the sooiety and not 
as a member contributing to the assets of the 
society, the aot of the liquidator is ultra vires 
and a civil suit Is maintainable by such person 
that he is not so liable: Case law discussed'. 
AIR 1926 Nag 379, Dissent. [P 934 0 2] 

Eoop Ghand — for Appellant. 

Eem Eaj Mahajan — for Reapondents. 

Din Mohammad, J.—This appeal has 
been referred to us by Jai Lai, J. as in his 
opinion the question of law involved in the 
case is not free from difficulty and the 
authorities relating thereto are conflicting. 
The facts are these. One Mehr Din was a 
member of a sooiety registered under the 
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Co-operative Societies Act, 1912, and 
named ' Anjaman-i-Imdad Qarza Bahami 
Bafindagan Katra Hakiman, Amritsar” 
(hereinafter called the society). Similarly 
Mehraj Din and Lai Din were members of 
that society. Mehraj Din raised some 
loans from the society and Mebr Din 
stood surety for him. In 1923, Mehr Din 
left for Iran and returned in 1925. He 
then applied to the society that his name 
be struck off the register and that he may 
be discharged from his security bond. In 
pursuance of this application bis name 
was struck off and Lai Din was accepted 
as surety in his place. Mehr Din again 
left for Iran and returned in 1931. In 
1932, the registration of the society was 
cancelled and one Thakar Mahan Ghand 
was appointed liquidator to wind up the 
society. On 15th June 1933 the liquida. 
tor made an order holding Mehr Din as 
well as Mehraj Din and Lai Din liable for 
a sum of Bs. 1,500, which was owing to 
the society from Mehraj Din. The liqui¬ 
dator then took out execution of the decree 
and got Mehr Din’s house attached. Mehr 
Din submitted objections to the executing 
Court but they were dismissed. On 22nd 
May 1935, Mehr Din instituted a suit for 
a declaration that no liability could legally 
be fixed upon him on account of his seou. 
rity bond as it bad been cancelled long 
before and that consequently the order of 
the liquidator was illegal and unenforce¬ 
able at law. The trial Judge dismissed 
the suit holding that the jurisdiction of 
the Civil Courts was barred in this matter. 
He mainly relied on a judgment of 
Bhide, J reported in A I R1935 Lah 330.^ 
The Senior Subordinate Judge on appeal 
referred to S. 23, Co-operative Societies 
Act and reversed the judgment of the 
trial Judge on the ground that the liqui¬ 
dator could not ignore the clear provi¬ 
sions of law contained in that section. The 
society preferred a further appeal to this 
Court which has been, as stated above, 
referred to us for decision. 

We may say at once that neither the 
trial Judge nor the Senior Subordinate 
Judge had a clear conception of the law 
applicable to the facts of the case. 1)he 
trial Judge based his decision on a judg¬ 
ment of Bhide, J., but he obviously mis¬ 
understood the true import of that decision 
and did not appreciate the distinction that 

1. Mahomed Barkat Ali Khan v. Anjuman Imdad 
Qarza, Dehi, AIR 1936 Lah 330. 


clearly existed between the facts of that 
case and those of the case before him. 
That case related to S. 23 which deals with 
the liability of past members for the debts 
of a registered society and not with debts 
due to the registered society, and the plain, 
tiff in that case was contesting the liability 
imposed upon him by the liquidator in 
relation to the contributions to the assets 
of the society falling within the definition 

of S. 42 ( 2 ) (b). The Senior Subordinate 

Judge also ignored this distinction while 
discussing the maintainability or otherwise 
of the suit in the light of S. 23 of the Act. 

It should be clearly borne in mind that 
the words ‘debts of a registered society’, 
as used in S. 23, Co-operative Societies Act, 
1912, refer only to those debts which the 
society owes and not to those which are 
owed to the society. This distinction wasi 
brought into prominence by Sale, J. in 
AIR 1935 Lah 947,^ and in view of the 
clear wording of the section, we have no 
hesitation in holding that the construction 
put upon these words in that judgment 
was the only legal construction that could 
be put. Further, in S. 19 of the Act, debts 
due from members or past members are 
described as "outstanding demand due to 
the society from a member or past mem. 
ber”. Similarly, in 8. 20, while referring 
to the liabilities of members or past mem. 
bers, the words used are 'any debt due 
from such member or past member to the 
society ’. S. 36 contemplates debts due by 
a society and these are the debts which 
are referred to in Ss. 23 and 24, Co-opera- 
tive Societies Act. Adverting now to 
8. 42 (2) (b), the word ‘ contribution ’ in 
Murray’s Oxford Dictionary is said to mean: 

Payment by each of the parties interested of hisi 
share in any oommon loss or liability. 

Evidently, therefore, a debt owed by an 
individual member to the society will not 
be such a payment in any circumstances. 
Calvert in his Law and Principles of Co- 
operation has defined ‘contribution’ as 
used in S. 42 (2) (b) in the same manner. 
At page 174 of his book he says: 

Oontribution usually means the amount payable 
by a member as suoh and does cot include debts 
payable to the society. It is the unpaid portion 
of the liability. In a limited liability society with 
fully paid up capital it is nil unless it be held 
*' that dividends have been paid without being 
earned,, in which case perhaps these might be 
recovered”. 

2. Dhanpat v. Anjuman Dahi Alo Mahar, AIR 
1935 Lah 947. 
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Outeide Bombay and Madras, ifc is not compe¬ 
tent for the liquidator to make a decree under 
Cl. (2) (b) for loans owed by a member. There is 
nothing corresponding to 8. 186, Companies Act, 
empowering a Court after making a winding up 
order, to order any contributory to pay any money 
due from him to the Company ezolusive of any 
money payable by virtue of any call. 

Moreover, R. 26 of the rules made by the 
Local Government under S. 43, sub.s. (l), 
Co-operative Societies Act 2 of 1912, which 
deals with winding up, leaves no doubt in 
the matter. In sub.r. (o) it is provided 
that if necessary, the liquidator may 
institute suits for the recovery of sums due 
to the society”. In 8ub*r. (I) it is laid 
down that: 

After recovery of the dues of the society and the 
realization of the contribution and the costs of 
liquidation from the members and past members 
the liquidator shall .,, wind up its affairs .... 

Comparing this rule with S. 23 and 
S. -42 (2) (b) and (d), it would be obvious 
that dues of the society' are a thing apart 
from debts of the society' as well as 
from contribution’ as contemplated by 
01. (b) and ‘costs' as contemplated in (d), 
Sub-r, (i) of R. 26 further makes the matter 
sufficiently clear. It says that: 

If the Civil Court is unable to recover the sum 
assessed against any member or members, the 
liquidator may frame a subsidiary order or orders 
against any other member or members to the 
extent of the liability of each for the debts of the 
society, until the whole amount due from the 
members is recovered. 

It cannot be conceived that it was 
intended that any member of the Society 
should be compelled to pay any debt due 
by any member other than timself. It is 
clear therefore that under S. 42 (2) (b) 
the liquidator had no jurisdiction to deter¬ 
mine the liability of the plaintiff in rela¬ 
tion to a debt alleged to have been owed 
by him to the society, and consequently 
his act was ultra vires. The only question 
that now remains to be considered is whe¬ 
ther in face of this finding a Civil Court 
has jurisdiction to entertain the suit as 
lodged by the plaintiff. Various authorities 
have been cited at the Bar and before we 
arrive at our own conclusion, it would be 
necessary to refer to them at some length. 
In the case reported in 14 Lah 703,® the 
question that arose for decision was whe¬ 
ther the liquidator had power to determine 
the question of membership and whether 

3. Mukand Lai v. Malhotra Bank, Hafizabad, 
AIR 1933 Lah 442=144 I C 264=14 Lah 
703=34 P L R 717. 


challenge in a Civil Court or not. A Divi¬ 
sion Bench of this Court came to the con¬ 
clusion that S. 42, Co-operative Societies 
Act, did not confer any power upon the 
liquidator to determine the question of 
membership and as he had assumed juris¬ 
diction over persons who were not and had 
never been members of this society, the 
matter could be raised in Civil Courts. In 
AIR 1935 Lah 330^ the question related 
to the amount of contribution payable by a 
past member, and as it fell directly under 

5. 42 (2) (b) a learned Judge of this Court 
held that Civil Courts had no jurisdiction 
to go into the matter. In A I R 1935 Lah 
631^ the question at issue was whether 
Civil Courts had jurisdiction in a case in 
which the relief claimed was that no 
award could be obtained against the plain¬ 
tiffs after an award had once been given 
and regarded as satisfied by the executing 
Court. A learned Judge of this Court held 
that as the dispute had ended by the 
order of the executing Court, it was not 
open to the society to take further action 
in the matter by having recourse to the 
Registrar and the subsequent arbitration 
proceedings. On this ground, he came to 
the conclusion that the jurisdiction of the 
Civil Court was not ousted. In A I R 1931 
Nag 48,^ the learned Judicial Commis¬ 
sioner of Nagpur held that a liquidator of 
a society had no power to proceed against 
anybody and everybody irrespective of the 
fact that he had ever been a member of 
the society, and S. 42 (2) (b) could not be 
so construed as to oust the jurisdiction of 
the Civil Courts in oases where the liqui¬ 
dator passed an order against a person 
who was not a member of the society. In 
AIR 1927 Nag 217,® the same learned 
Judicial Commissioner had remarked as 
follows: 

If we oan assume for a momenb that the reve¬ 
nue authorities had acted ultra vires and had 
attached and sold the property which was not 
liable to be sold, I do not think that the present 
suit would have been barred. 

In 44 I C 353^ the liquidator had made 
an order under the provisions of 8. 42 (2J 

4. Hira Hand v. Anjuman Imdad-i*Qarza Mau- 
suma Sunar Bank, AIR 1936 Lah 631=161 
I C 248=38 P L R 356. 

6. M. A. Koyal v. Bhond Lai, AIR 1931 Nae 
48=130 I C 820. 

6. Balajisao v. Anand Prasad, AIR 1927 Nag 
217=103 I C 131=23 N L R 66. 

7. Beni Madho Singh v. Tahaildar of Unao, AIR 
1918 Oudh 112=44 I 0 363. 
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(b) and (d) directing certain members of 
the society to contribute a certain sum 


towards its assets. A declaratory suit was 
thereupon instituted questioning the 
authority of the liquidator to determine 
the liability of officials as distinguished 
from members. The learned Additional 
Judicial Commissioner of Oudh held that 
the order being legal could not be attached 
in the Civil Courts. In A I R 1926 Nag 
379® the order made by the liquidator re¬ 
lated to the debts due to the Society from 
its members. The Additional Judicial 
Commissioner, before whom the appeal 
was heard, in agreement with the Courts 
below, held that as the order of the liqui¬ 
dator related to the dissolution of a regis¬ 
tered society, it could not be impugned in 
a Civil Court, It is significant that this 
judgment was neither referred to in A I R 
1927 Nag 217® nor in A I R1931 Nag 48.® 

From the above analysis of these judg¬ 
ments it would be abundantly clear that 
the jurisdiction of the Civil Courts was 
ousted in those cases alone whore it was 
held that the act of the liquidator was 
within S. 42 (cf. AIR 1935 Lah 330' and 
441C 353^), and in all those cases where it 
was found that the liquidator had exceeded 
his power and conducted himself in a 
manner not permissible under the law, it 
was unhesitatingly found that the Civil 
Courts could go into the matter in order 
to determine the legality of the order. It 
would also be evident that none of those 
cases except AIR 1926 Nag 379® related 
to the question at issue before us. The de¬ 
cision in the Nagpur case no doubt sup. 
ports the contention raised on behalf of 
the society, but with all respect to the 
Additional Judicial Commissioner respon. 
sible for that judgment, we are constrained 
to remark that the question was not pro¬ 
perly considered by him and his decision 
does not appear to us to be correct. It is 
merely based on the general consideration 
of the fact that every order of the liqui¬ 
dator in relation to the dissolution of a 
society is covered by S, 42 and hence 
sacrosanct, A conclusion expressed in such 
general terms we are not prepared to 
endorse and we are inclined to bold the 
same view as was taken in a large majo¬ 
rity of cases referred to above, viz. that 
where the act of the liquidator is ultra 
vires, Civil Courts can interfere. 


6. Badasheo v. Fadnavis, AIR 1926 Nag 879= 
94 I 0 40=24 N L R 6. 
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In the case before us the plaintiff was 
proceeded against as a debtor to the 
society and not as a member contributing 
to the assets of the society. As such, the 
liquidator could not proceed against him 
in the summary manner in which he is 
permitted to do under S. 42 (2) (b); his 
act, therefore, was clearly beyond his 
powers. In these circumstances we hold 
that the plaintiff was entitled to a decree, 
and we dismiss this appeal. The case will 
now go back to the trial Court to give 
effect to our order and to decree the claim. 
The plaintiff will get his costs throughout! 

k.B./a.l, Appeal dismissed. 
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Addison and Din Mohammad, JJ. 

Baha Hakam Singh — Plaintiff — 

Appellant. 

V. 

Naranjin Singh and another — 

Defendants — Respondents. 

Second Appeal No. 1229 of 1936, Decided 
on 2nd February 1937, from the decree of 
Dist. Judge, Rawalpindi, D/- 7th July 
1936. 

Transfer of Property Act (1882), S. 6 (e) — 
~ Partner of firm, after dissolution of part¬ 
nership, cannot transfer firm's right to 
recover damages for negligence from sub¬ 
agent—Transferee has no right to sue as 
mere right to sue is transferred to him. 

A right to take aoooucts and to recover suoh 
sums as may be found due is not assignable, being 
a mere right to sue within the meaning of 5. 6, 
Cl. (e), T. P, Aot, and the assignee is therefore 
not entitled to maintain a suit for such a purpose. 

[P 936 0 2] 

A certain firm was a clearing and forwarding 
agency at S for shopkeepers and what the firm did 
was to clear the goods at R, transport them to S 
and deliver them to the owners. They had their 
Bub*agentB at R. There was some negligence on 
the part of the sub-agents. One of the partners 
of the firm as a sole proprietor transferred the 
firm's right to recover damages from their sub¬ 
agent after the dissolution of the firm. In a suit 
by the transferee : 

Held : that one of the partners had no power 
to transfer any asset of the firm. [P 935 0 1] 

Held also : that if the sub-agent was negligent, 
the firm might call him to account and sue lor 
compensation, but it had no property in the 
goods. Hence the transferee could not maintain 
the suit, as what was transferred to him was a 
mere right to sue : AIR 1984 Cal 1047, Bel, on* 

[P 936 0 1, 2] 

Lala Achhru Bam — for Appellant. 

Mehr Chand Mahajan — 

for Respondents. 
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Addison, J. — The Khalsa Clearing 
Agency operated in Srinagar in Kashmir. 
It oonsisted of four partners : Ude Singh, 
Mahtab Singh, Ikbal Singh and Naranjin 
Singh. The business of the firm was to 
obtain railway receipts from business con¬ 
cerns in Srinagar, get from them the rail¬ 
way freight and other transfer freight 
along with commission and then clear the 
goods mentioned in the railway receipts at 
Rawalpindi station and forward them to 
the owners of the goods in Srinagar. This 
Srinagar firm appointed the firm Kartar 
Singh-Mul Singh of Rawalpindi as their 
sub-agents in Rawalpindi for the purpose 
of clearing the goods at the railway station 
and putting them -on lorries to be carried 
to Srinagar. A dispute arose between the 
Khalsa Clearing Agency and the firm 
Kartar Singh-Mul Singh about certain 
goods cleared at Rawalpindi station, which 
were alleged not to have been delivered at 
Srinagar. Naranjin Singh, one of the 
proprietors of the Khalsa Clearing Agency, 
describing himself as the proprietor, exe¬ 
cuted a document, Ex. P.1, in favour of 
the plaintiff Hakam Singh, wherein, for a 
consideration of Rs. 1,000, he transferred 
his firm’s right to recover the goods or 
iiheir value by way of damages from the 
Rawalpindi firm Kartar Bingh-Mula Singh, 
and Hakam Singh then brought this suit 
against Naranjin Singh as proprietor of 
the Khalsa Clearing Agency and against 
Kartar Singh-Mul Singh, in which he 
claimed from the latter firm either the 
goods in question or their equivalent value 
of Rs. 3,399-15-9. The trial Court dis¬ 
missed the suit. On appeal the learned 
District Judge held that there was no pro¬ 
per transfer at the time of the execution 
of the document Ex. P-1, because the 
Khalsa Clearing Agency had dissolved and 
one partner could not act for the others. 
He farther held that what was trans- 
lerred was a mere right to sue. On both 
these grounds he dismissed the appeal and 
Hakam Singh has preferred this second 
appeal. As a witness, Naranjin Singh ad¬ 
mitted that there were four partners in 
the Srinagar firm, the Khalsa Clearing 
Agency, and that it closed down before 
Ex. P-l vfas executed. It follows that 
Naranjin Singh had no power to transfer 
any asset of the firm to Hakam Singh 
and that on this ground alone the appeal 
must be dismissed. 

We are also of opinion that what was 
transferred was a mere right to sue. In 


the plaint Hakam Singh admitted that 
the Khalsa Clearing Agency was only a 
clearing and forwarding agency for shop¬ 
keepers who gave the firm the railway 
receipts and other transport charges plus 
commission and all that the Khalsa Clear¬ 
ing Agency did was to clear the goods at 
Rawalpindi, transport them to Srinagar 
and deliver them to the owners. The 
Khalsa Clearing Agency did not own the 
goods. As a witness however, Hakam 
Singh stated that the goods belonged to 
Naranjin Singh, the proprietor of the 
Khalsa Clearing Agency and that what he 
had purchased from Naranjin Singh was 
the railway receipts. This is of course 
false and the goods did not belong to the 
Khalsa Clearing Agency, and this was 
admitted, as already stated, in the plaint. 
If therefore the sub-agent firm at Rawal¬ 
pindi was negligent, the Khalsa Clearing 
Agency might call them to account and 
sue for compensation, but it had no pro¬ 
perty in the goods. It has been held in 51 
Cal 972^ that a right to take accounts and 
to recover such sums as may be found due 
is not assignable, being a mere right to 
sue within the meaning of S. 6, Cl. (e), 
of the T. P. Act, and the assignee is there- 
fora not entitled to maintain a suit for 
such a purpose. The decision of the 
learned District Judge was therefore cor-1 
reot on both points. 

There is also no force in the fourth 
ground of appeal to the effect that the 
District Judge overlooked the fact that 
the other alleged partner in the Khalsa 
Clearing Agency had successfully repu¬ 
diated the partnership and Naranjin Singh 
alone had been judicially held to be the 
sole owner of the business. There was a 
suit between Naranjin Singh and Ude 
Singh and bis father Damodar Singh, 
relating to the activities of the firm in 
Sialkot. In that suit the only allegation 
was that Naranjin Singh and Ude Singh, 
minor, as well as Ude Singh's father, 
Damodar Singh, were partners: but it has 
been admitted and proved that the part¬ 
ners in the Srinagar firm oonsisted of 
three majors and one minor, Ude Singh, so 
that the decision in the other case cannot 
affect the present case. For the reasons 
given, we dismiss this appeal with costs. 
v.b.b./a.l. _ Appeal dismissed, 

1. Khebra Mohan Das v. Biswanabh, AIR 1924 
Oal 1047=82 I 0 411=51 Oal 972=28 OWN 
894=400 LJ 79. 
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Tee Chand, J. 

Ali Bakhsh and others — Defendants — 

Appellants. 

V. 

Fir Bakhsht Plaintiff and others^ 

Defendants — Respondents. 

Second Appeal No, 1430 of 1936, De- 
cided on 10th February 1937, from decree 
of Senior Sub.Judge, Jullundur, D/- 25th 
June 1936. 

Punjab Relief of Indebtedneis Act {7 of 
1934), Si. 5 and 6 —Suit pending on com* 
mencement of the Act—S. 5 ii applicable to 
such 8uit~-Pa;ment of interest during first 
three years after execution of mortgage does 
not amount to past transactions. 

By S. 6, Punjab Relief of Indebtednese Aot, the 
provielons of Part 3 of the Act have been made 
applicable to all euits "pending on or instituted 
after the commencement of tbeAot". Accordingly 
B. 6 ^hich amends S. 3, Usurious Loans Aot, is 
clearly applicable to such suit. Under that section, 
as amended, the Court is bound to re-open the 
transaction, if the rate of interest is *ezcesBiV6'. 
It cannot be said that payment of interest made 
during the first three years after the execution of 
the mortgage amounts to "past transactions 
already settled between the parties". [P 936 0 2] 

Bakhshi Hazur Ali — for Appellauts, 

Farkash Chand for Shamair Chand SiHd 
Shamair Chand — for Eespondents. 

Judgment.— On 9th November 1928, 
Ali Bakhsh and others, defendants, mort¬ 
gaged certain house property to Pir 
Bakheh, plaintiff, for Es. 400. The amount 
advanced was to bear interest at Es. 2-4.0 
per cent, per mensem, payable at the end 
of each year, failing which compound in¬ 
terest was to be charged at the same rate. 
Admittedly, the mortgagors paid interest 
at Es. 2-4.0 per cent, per mensem for the 
first three years, regularly at the end of 
each year. On 6th March 1934, the plain, 
tiff brought a suit for recovery of Es. 500, 
being the amount of principal and interest 
and compound interest at the stipulated 
rate for the period of two years and four 
months preceding the suit, after remitting 
Es. 200. During the pendency of the suit, 
the Punjab Relief of Indebtedness Aot (7 of 
1934) came into force. The Subordinate 
Judge accordingly re-opened the entire 
transaction. He held that the stipulated 
rate of interest was in excess of the rate 
allowed by that Act and therefore the 
provisions of the Usurious Loans Aot, as 
modified by Aot 7 of 1934, were applicable. 
He accordingly calculated interest and 


198? 

compound interest at 9 percent, per annum 
from the date of the mortgage, and after 
giving credit for payment already made, 
found that the amount due to the plaintiff 
was Es. 199-13-0 and passed a preliminary 
decree in terms of 0. 34, E, 4, On appeal 
the learned Senior Sub.Judge held thah 
under Aot 7 of 1934 it was not competent 
to the Court to re-open "past transactions- 
already settled between the parties” and, 
therefore, the plaintiff was held entitled ta 
claim compound interest at Es. 2.4.0 per 
cent, per mensem up to 9th November 
1934, after which interest was to be oalou> 
lated at 9 per cent, per annum only. Qa 
these findings he held that the plaintiff 
was entitled to Es. 488. He accordingly 
accepted the appeal and enhanced thu 
decretal amount to Es. 488. 

The defendant has come in second appeal 
and it has been contended on his behalf 
that the view of the law taken by the 
learned Senior Sub.Judge is erroneous. In 
my opinion this contention is well founded 
and must succeed. By S. 6 of Aot 7 of 
1934, the provisions of Part 3 of the Aot 
have been made applicable to all suits 

pending on or instituted after the com- 
mencement of the Aot”. Accordingly B. 6, 
which amends B. 3, Usurious Loans Aot, is 
clearly applicable to the suit. Under that 
section, as amended, the Court was bound 
to re-open the transaction, if the rate of 
interest was excessive’. It is not denied 
that this was so, having regard to Cl. (4) 
of S. 5. It cannot be said that payment 
of interest made during the first three 
years after the execution of the mortgage 
amounted to past transactions already 
settled between the parties”, as held by 
the Senior Bub-Judge. 

It is admitted by the respondents’ counsel 
that if the account is to be re-opened from 
the beginning, and interest is to be allowed 
at the maximum rate fixed by Aot 7 of 
1934, the amount due to the plaintiff is 
Es. 199-13-0, as found by the trial Judge. 
I accept the appeal, set aside the judgment 
and decree of the learned Senior Bub-Judge 
and restore that of the Court of first in¬ 
stance, Costs in the trial Court shall be 
paid as ordered by that Court. The parties 
shall bear their own costs in this Court 
and the lower Appellate Court. 

d.s./e.k. Appeal aecepied^ 
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Coldstream and Jai Lal, JJ. 

Sadhu Eam — Plaintiff — Appellant. 

V, 

Firm Dhanpat EauTelu Eam — 

Defendant — Eespondent, 

Letters Patent Appeal No. 143 of 1936. 
Decided on 2nd February 1937, from judg¬ 
ment of Din Mohammad, J., D/- 2Dd 
October 1936. 

Civil P. C. (1908), S. 73 — Two decrees 
against a person-One against person indivi- 
oually and other against him as partner of 
firm^Decrees are not against same judgment* 
debtor within meaning of S. 73. 

Where two decrees are obtained against a person, 
one against him in hie individual capacity and 
other against him as a partner of a firm, such 
person cannot be treated as the same ‘judgment- 
debtor* within the meaning of 8. 73, Civil P. 0., 
for rateable distribution : A I B. 1915 Cal 658, 
Belon,', AIR 19S6 Mad iO, Expl.[? 938 0 1, 2] 

Charanjiva Lal Aggarwal — 

for Appellant. 

D, N . Aggarwal — for Eespondent. 

Coldstream, J, — Kishna. the father of 
Sadhu Eam, appellant, held a money decree 
against one Moti Eam. The firm Dhanpat 
Bai-Telu Eam had obtained a decree 
against the firm Moti Eam-Harka Eam. 
In execution of his decree Kishna attached 
a decree in favour of Moti Eam against 
one Jawahra for possession of land. That 
decree was sold in execution for Es. 600. 
Dhanpat Eai-Telu Eam, who had also 
proceeded to execute against Moti Eam 
their decree in which the judgment.debtor 
was the firm Moti Eam-Harka Eam, 
applied under the provisions of S.73, Civil 
P. C., for rateable distribution of the 
assets held by the Court. His application 
was successful and the executing Court 
ordered payment of Es. 358.4.0 to Dhan¬ 
pat Eai.Telu Eam by Sadhu Eam who 
had been impleaded in the proceedings as 
Kishna’s legal representative. Thereupon 
Sadhu Eam instituted a suit for refund of 
the money on the ground that S. 73, Civil 
P. C.. had been wrongly applied as it did 
not empower the executing Court to order 
rateable distribution except when the 
decree being executed had been passed 
against the same judgment-debtor and 
Dhanpat Eai.Telu Eam’s decree was not 
against Moti Eam in his individual capa¬ 
city but against another judgment.debtor, 
namely the firm Moti Eam-Harka Eam. 
The trial Court decreed the claim relying 


on 42 Cal 1.^ This decision was upheld 
by the learned Additional District Judge 
of Ambala on appeal, and Dhanpat Eai- 
Telu Eam came to this Court with a 
further appeal which was heard by a 
Single Judge, who accepted the appeal and 
dismissed the suit. Against this judgment 
Sadhu Eam has appealed under the pro¬ 
visions of Cl. 10, Letters Patent, of our 
Court. 

The learned Judge based his decision on 
the authority of a number of rulings which 
have laid down that the principle that 
rateable distribution can be allowed of the 
assets realised from a judgment.debtor 
common in all the decrees being executed, 
although in some of the decrees there are 
judgment-debtors other than the common 
judgment.debtor, that is to say all the 
judgment-debtors need not be identical in 
the decrees being executed, but if one or 
more of the judgment-debtore be the same, 
rateable distribution can be had as regards 
his or their shares of the property, he or 
they being the same judgment.debtor or 
debtors: 29 Bom 528.^ 30 Cal 583,^ A I E 
1923 Pat 521* and A I E 1935 Mad 399.^ 
The learned Judge held that 42 Cal 1^ was 
not applicable. In that case rateable 
distribution was sought by two decree- 
holders, the decree held by one of them 
being against Dasarathi Mukherjee and 
that held by the other against a firm 
D. Mukherjee & Co., a firm of which 
Dasarathi Mukherjee was a partner. In 
deciding that in the circumstances the 
decrees could not be regarded as having 
been passed against the same judgment- 
debtor, Mukerjee and Beaohcroft, JJ. 
remarked that: 


The decree held by the opposite party in execu¬ 
tion of which the properties have been brought 
into Court was passed against Dasarathi Mukherjee, 
while the decree held by the petitioner was 
obtained against the firm of which Dasarathi was 
a partner and is not shown to be capable against 
him individually. 


The learned Single Judge in his judg¬ 
ment distinguished the present case from 
that dealt with by the Calcutta Court, 

1. Balmer Lawrie & Go. v. Jadu Nath Baneriee 
A I B X916 Cal 668 = 27 I G 644=42 Gal 1= 
19 0 W N 1202. 

2, Chhota Lal v. Nabibhai, (1906) 29 Bom 628= 

7 Bom L R 667. 


ve X/as Ye OillV 




683=7 0 W N 414 (F B). 

4. Inderbasi Kuer v. Satnarain Singh. AIR 

1923 Pat 621=74 10 626=4 P L T 373. 

5. Seetaramayya v, M. Eathamma, AIR 1936 
Mad 399=1661 0 631. 
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beoanse here the decree against the firm 
Moti Ram-Harka Ram oould be executed 
against Moti Ram inasmuch as he had 
appeared in his own name in the suit 
in which the decree was passed and had 
admitted that he was a partner. It is 
contended for the appellant that in the 
present case not only are the decrees not 
against the same judgment-debtor but 
rateable distribution is impossible in view 
of the provisions of S. 49, Partnership Act 
(which provision reproduces 8, 962, Con¬ 
tract Act, before it was amended) and that 
the judgment in 42 Cal is fully applicable, 
because although the decree against the 
firm could be executed against Moti Ram, 
it oould not be executed against his sepa¬ 
rate property until the debts of the firm 
had been paid, while Kishna’s decree 
would have to be satisfied out of Moti 
Ram’s separate property first. The firm’s 
property is not Moti Ram's property, nor 
is Moti Ram’s property the firm’s and it is 
obvious that Moti Ram’s property cannot 
bo made a hotchpot out of which rateable 
distribution oould be made to satisfy both 
the decrees. Counsel for respondent has 
referred us in support of the decision under 
appeal to 59 Mad 93® where it was held 
that a legal representative against whom 
a decree has been passed in respect of a 
deceased’s estate, and the deceased person 
against whom a decree was passed in his 
lifetime but is sought to be executed against 
his property in the hands of his legal 
representatives, can be described as the 
same judgment-debtor within the meaning 
of the expression in S. 73. There however 
it was admitted that the decrees sought to 
be'executed were "executable in the same 
way and against the same properties”, 
which is not the case here. 

In the end, counsel for the respondent 
asks us to affirm the decision appealed 
against because Moti Ram and Harka Ram 
are father and son, and the firm is a joint 
family business. In this connexion he 
relies upon AIR 1936 Mad 123.^ But it 
is not admitted that the firm is a joint 
family business and there is no evidence 
that it is. Nor was this case ever set up 
either in the Courts below or before our 
learned brother in this Court, whose judg¬ 
ment makes it clear that the only point 

6, Ramakrishna Ohettiar v, Visvanathan Ohet- 

tiar, AIR 1936 Mad 40 = 169 I 0 601 = 69 

Mad 93=69 M L J 711 (F B). 

7. Swaminatha Ayyar v. Baivu Rowfchan, AIR 

1933 Mad 123=160 I 0 669. 


Santi (Tek Ohand, J.) 1937 

argued before him was the question of law 
whether a decree against a firm and a 
decree against a partner in his individual 
capacity are necessarily decrees against 
the same judgment-debtor within the 
meaning of S. 73. The plea now taken 
sets up a new case upon which we are not 
now prepared to adjudicate. For the 
reasons I have given, I would accept the 
appeal with costs and restore the judgment 
and decree of the Additional District Judge. 

Jal Lai, J.—I agree. 

P.R./d.s. Appeal allowed. 
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Tek Chand, J, 

Surat Singh and others —Defendants— 

Appellants. 

V. 

Mt. Santis Plaintiff and others^ 

Defendants — Respondents, 

^ Second Appeal No. 1131 of 1936, De. 
oided on 4th February 1937, from decree 

of Dist. Judge, Sialkot, D/- 295h April 
1936. 

Punjab Courts Act (6 of 1918), S. 41—Suit 
about custom—Trial Court on consideration 
of judicial instances cited by parties in 
support of^ their respective claims holding 
instances cited by plaintiff sufficient to re¬ 
but custom in Rivrajiam — Second Appeal 
held could not lie without certificate under 
S. 41 (3). 

The parties to a suit railed upon several judioial 
praoedents as instanoes in support of the oustom 
alleged by them respeotively and the only ques¬ 
tion before the Court was whether the instances 
oited by the plaintifi were suffioient to rebut the 
presumption arising from the entry in the Riwaj- 
i*am. The lower Court after oonsideting the judl- 
oial deoisiooB whioh were mere Instanoes and . 
not binding on the lower Court as final pro* * 
nounoements of the High Court, gave a finding 
that the instances oited by the plaintiff were suffi- 
oient to rebut the presumption. The defendant 
appealed: 

Held', that the second appeal really raised a 
question as to the existence of a onstom and it 
oould not lie without a certificate under 8. 41 (3), 
Punjab Courts Aot. [p 939 C 2] 

BarJcat Ali — for Appellants. 

S, L. Puri — for Respondent (Plaintiff). 

Judgment.—The property in dispute 
belonged to one Jhanda Jat of mauza 
Dbamthal, tehsil Narowal, distriot Sialkot. 
On his dying sonless it was taken posses¬ 
sion of by the defendants-appellants, who 
claimed to be his oollaterals in the 11th 
degree. The plaintiff, Mt. Santi, who is 
the daughter of Jhanda, instituted a suit 
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for possession alleging thati she was the 
heir of the deceased, the property being 
non-ancestral qua the defendants. The 
trial Judge decreed the suit. The defen¬ 
dants appealed to the District Judge but 
the appeal was unsuccessful. They have 
preferred a second appeal to this Court, in 
which the sole question raised is that 
under the custom prevailing in the tribe, 
collaterals, howsoever distantly related, 
succeed to the property of sonless pro¬ 
prietor, whether ancestral or not, in pre¬ 
ference to his daughter. A preliminary 
objection is raised on behalf of the res¬ 
pondents that this second appeal is in¬ 
competent as no certificate has been 
obtained from the District Judge under 
S. 41, 01. (3), Punjab Courts Act. 

In my opinion this preliminary objec¬ 
tion has force and must succeed. Mr. Bar- 
kat Ali has contended that in this case no 
oral or documentary evidence was led by 
the other party who relied upon certain 
judicial instances, one of which was in his 
favour and that the learned District Judge 
should have followed it in preference to 
the other instances which had consistently 
taken the opposite view. He has also 
cited before me a number of rulings in 
support of his contention. None of these 
rulings however has any bearing on the 
point before me, as there the question 
involved was either one of interpretation 
of a particular entry in the Riwajiam or 
the Wajibularz or of the interpretation of 
a particular ruling of this Court. In the 
present case, the parties had relied upon 
several judicial precedents as instances in 
support of the custom alleged by them res¬ 
pectively and the only question before the 
Court was whether the instances cited by 
the daughter were sufficient to rebut the 
presumption arising from the entry in the 
Biwajiam. None of these judicial instances 
was binding on the lower Court as the 
final pronouncement of the High Court, 
but they were mere instances in the case. 
The learned District Judge, after consider¬ 
ing these instances, found that those cited 
by the plaintiff-respondent were sufficient 
to rebut the presumption arising from the 
Biwajiam. 

His finding was therefore based upon a 
consideration of the evidence on the record 
and was to the effect that the custom 
actually prevailing in the tribe was that 
the daughters of a sonless Jat in the Sial- 
kot district succeed to his property in pre¬ 


ference to collaterals of the 11th degree. 
The second appeal therefore really raises 
a question relating to the existence of a 
custom, which cannot be gone in, in second 
appeal without a certificate under S. 41, 
Cl. (3). The preliminary objection there.i 
fore must be upheld and the appeal dis¬ 
missed with costs. 

k.B./a.l. Appeal dismissed. 
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Bhide, J. 

Sita Ram — Deoree.holder — 

Appellant. 

V. 

Phusal Singh and others — Judgment. 

debtors — Respondents. 

Exn. Second Appeal No. 960 of 1936, 
Decided on 14th January 1937, from de¬ 
cree of Dist. Judge, Hiasar, D/- 8th May 
1936. 

(a) Civil P. C. (1908), S, 60-Scope. 

Section 60, Civil P. 0., does not prohibit a 
voluntary transfer by an agriculturist judgment- 
debtor of bis bouse for satisfaction of the decree : 
A I R 1935 Lah ReU on, [P 939 0 2; 

P 940 G 1] 

(b) Registration Act (1908). S. 49 — Col¬ 
lateral purpose — Agriculturist judgment- 
debtor mortgaging bis house under compro¬ 
mise and obtaining instalments of decretal 
amount^Compromise deed not registered— 
Deed held admissible for collateral purpose 
of proving waiver. 

Where an agriculturist judgment-debtor under 
a compromise in execution proceedings mortgages 
his house and obtains instalments to pay the 
decretal amount, but the compromise deed is not 
registered, the compromise deed though inefiectual 
to prove the subsistence of the mortgage for want 
of registration, can be admitted in evidence for 
the collateral purpose of proving waiver on the 
part of the judment-debtor of his right to object 
to the attachment and sale of his house \ A 1 R 
1927 Pat 233, Rel, on, [P 940 0 1] 

Parkash Chand — for Appellant. 

Vishnu Datt — for Respondents. 

Judgment. The solo point for decision 
in this second appeal is whether the house 
of the judgment.debtor Phusal Singh is 
exempt from attachment under 8. 60, 
Civil P. 0., as claimed by him. The 
learned Additional District Judge has held 
that the judgment.debtor is an agricul¬ 
turist and the house was used for agricul¬ 
tural purposes and this finding is no longer 
open to challenge in this appeal. On this 
finding the house would ordinarily be 
exempt from attachment and sale. But it 
is urged on behalf of the appellant that 
S. 60 does not create an absolute bar to 
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the sale of suoh a house for satisfaction of 
a decree and that it is open to an agriouK 
turist to make a voluntary transfer thereof 
for that purpose, if be chooses to do so: 
A I B 1935 Lab 164.^ Secondly, it is con. 
tended that the judgment-debtor in this 
case had entered into a compromise with 
the appellant in the course of the execu¬ 
tion proceedings, by which he mortgaged 
the house in favour of the appellant and 
obtained from him the concession of pay. 
ing the decretal amount in certain instal. 
ments. The compromise deed was not 
registered, as it ought to have been, as the 
house was not the subject matter of the 
original suit and its value exceeded Es. 100, 
but it is urged that although the mortgage 
was ineffectual for want of registration of 
the deed, the document was admissible for 
the collateral purpose of showing that the 
judgment-debtor had waived his right of 
objecting to the attachment and sale of 
the house for satisfaction of the decree. 

The learned counsel for the respondent 
conceded that S. 60, Civil P, C., did not 
prohibit a voluntary transfer of the house 
for satisfaction of the decree. He, how¬ 
ever, contended that the document relating 
to the previous compromise being unregis¬ 
tered, it could not be used for proving 
waiver, for, what tbelappellant was trying 
to prove was in effect the mortgage itself. 
I do not consider this contention to be 
sound. What the appellant wants to prove 
is not that the mortgage subsists, but that 
the judgment.debtor had offered the house 
^as a security and thereby obtained time 
;for payment of the decretal amount. In 
my opinion the document would be admis- 
jsible for this collateral purpose and it 
supports the appellant’s plea of waiver. 
The facts of the case are similar to those 
in A I B 1927 Pat 233,^ cited by the 
learned counsel for the appellant, in which 
waiver was inferred from a prior agree¬ 
ment to mortgage; and the judgment-deb. 
tor was held to be estopped from objecting 
to the attachment. I accept the appeal 
and direct the house in question to be 
attached and sold in execution of the 
decree. The appellant will get his costs 
throughout. 

K.B./r.k, Appeal alloived. 

1. Gbietar Mai v. Mt. Bam Devi, A I B 1985 

Lab 164. 

2. Gaoga Bisbun Bam v. Jagmoban Bam, A I B 

1927 Pat 233=102 I 0 616=6 Pat 254=8 

P L T 663. 
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Bhide, J. 

Nand Lal — Defendant — Appellant. 

V. ' 

Ghulam Ahmad and another^ Plaintiffs 
and others, Defendants—Respondents, 

Second Appeal No. 1437 of 1936, Deci¬ 
ded on 9th February 1937, from decree of 
Diet. Judge, Mianwali, D/- 22nd August 
1936. 

Deed ^ Construction — Discrepancy bet* 
ween area and boundaries—Boundaries are 
to be taken as criterion for determining pro¬ 
perty actually conveyed. . 

When there U a disorepanoy between the area 
and the boundaries given in a deed, the boundaries 
will normally be taken as the criterion for deter* 
mining the property actually conveyed, according 
to law : A I B 1926 Pat 257, FolU [P 941 0 1] 

M» C. Mahajan and F. N, Sethi — 

for Appellant. 

Baricat Ali and Mohd, Amin — 

for Respondents (Plaintiffs). 

Judgment.—This second appeal arises 
out of a suit instituted by Ghulam Ahmad 
and Nur Mohammad for a declaration that 
a decree obtained by Nand Lal, defendant 
1, on the basis of a mortgage with respect 
to certain house property during their 
minority was not binding on them inas¬ 
much as Mt. Jantan, who conducted that 
suit as their guardian ad litem, had been 
guilty of gross negligence in conducting it. 
The Courts below have found that Mt. 
Jantan had not put in a defence that a 
portion of the house property described as 
plot No. 2 which belonged to the appel¬ 
lants was not really under mortgage and 
she was therefore guilty of gross negligence. 
They have accordingly granted a decree in 
favour of the plaintiffs and from this deci¬ 
sion Nand Lal, defendant, has appealed. 

The finding of the Courts below that 
Mt. Jantan was guilty of gross negligence 
is prima facie one of fact, but it appears to 
me that it is based on a misapprehension 
of facts as well as law. The only question 
in the previous case was whether the 
bouse property in dispute had been mort¬ 
gaged in favour of the present appellant 
Nand Lal. The boundaries as stated in the 
mortgage deed in bis favour showed prima 
facie that the house property inoluded 
plot No. 2 which is now claimed by the 
plaintiffs as their own property, and this 
fact is conceded also by the learned 
District Judge. He has however held by 
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considering the boundaries of the proper, 
ties in several previous mortgage deeds 
that as a matter of fact it could not be the 
intention of the parties to include plot 
No. 2 in the mortgage deed in favour of 
Nand Lal. The finding of the learned 
District Judge is merely based on a refer¬ 
ence in the mortgage deed to the fact that 
the property had been previously mort¬ 
gaged in favour of Wishen Das and Jodha 
Earn in 1925. The boundaries as stated 
in the mortgage deed in favour of Nand 
Lal were the same as those stated in the 
mortgage deed in favour of Wishen Das 
and Jodha Bam, but the property had been 
once before mortgaged in favour of Kalu 
Ram in the year 1916, and it appears from 
the evidence that at that time plot No. 2 
did not belong to the mortgagor and could 
not therefore have been included in the 
mortgage in favour of Kalu Ram. If there¬ 
fore the property mortgaged in favour of 
Nand Lal was identical with the property 
mortgaged in favour of Kalu Ram in 1916, 
the finding of the learned District Judge 
would appear to be correct; but it seems 
to me that the matter would really depend 
upon the intention of the parties and the 
reference in the deed in favour of Nand 
Lal to the effect that the property had 
been previously mortgaged is not by any 
means conclusive on the point. Plot No. 2 
had been included in the haveli, and the 
mortgagor may well have intended to mort¬ 
gage the whole haveli as it stood in 1928. 
It is true that the area of the mortgaged 
property was stated to be 4 kanals as in 
the mortgage deed of the year 1916 in 
favour of Kalu Ram. But, as pointed out 
in A I E 1926 Pat 257,^ when there is a 
discrepancy between the area and the 
boundaries given in a deed, the boundaries 
will normally be taken as the criterion for 
determining the property actually con¬ 
veyed, according to law. Farther, the 
learned Judge has himself pointed out that 
the area in 1916 was really 3 kanals 
4 marlas and not four kanals, and the area 
does not afford any convincing proof of the 
real intention of the parties in the circum¬ 
stances of the case. The learned Judge 
has arrived at his finding by a comparison 
of the boundaries and other circumstances 
relating to a number of deeds. But when 
the boundaries were clearly given in the 
mortgage deed and when the area afforded 

1. Baghunandan Thakur v. Kiahundeo Narain 
Mahta, AIR 1926 Pat 257=98 I 0 361=7 
P L T 134. 


no safe criterion, I do not think the 
learned Judge was justified in relying upon 
extraneous evidence in support of his 
finding. 


However, even assuming for the sake of 
argument that the learned Judge's finding 
on the above point was correct, it seems 
to me that it cannot certainly be said that 
Mt. Jantan was guilty of gross negligence 
in not raising this plea. In the first place, 
the question as to what property had been 
previously mortgaged in favour of Bishen 
Das and Jodha Ram or in favour of Kalu 
Ram did not arise in the previous suit and 
there was no occasion for any one to go 
into this question. Mt. Jantan had denied 
the previous mortgage and put Nand Lal 
to its proof. This was all that she could 
reasonably have done in the circumstances. 
It is not shown that Mt. Jantan was 
aware of the fact that plot No. 2 was not 
really included in the mortgage in favour 
of Nand Lal. It must be remembered in 
this connexion that Hassan Din, the mort¬ 
gagor, was himself a party to the suit and 
put forward several defences to defeat the 
claim of Nand Lal. He raised a plea, for 
instance, that part of the mortgaged pro¬ 
perty belonged to two of his sons. Hassan 
Din must have known what property was 
actually mortgaged in favour of Nand Lal, 
and if plot No. 2 was really not included 
in the property mortgaged, he might have 
been expected to raise that plea. It is 
true that he had sold this property before 
the suit to Allah Yar, father of the present 
plaintiffs; but Allah Tar was Hassan 
Dm 8 brother and when Hassan Din was 
trying to defeat the suit of Nand Lal, he 
would not have omitted to raise the plea 
if he had thought that there was any force 
in it. The evidence on the record raises a 
suspicion that Hassan Din had transferred 
the property in favour of Allah Yar merely 
to defeat his creditors. 


The learned counsel for the plaintiffs- 
respondents has referred to 45 Mad 425^ 
and 35 P R 1898® in support of his conten¬ 
tion that Mt. Jantan was guilty of gross 
negligence, but the facts in those oases 
were, in my opinion, clearly distinguishable. 
In the former case the guardian ad litem 
had omitted to riase a plea which, in the 
opinion of the learned Judges, must have 


2. Ohunduru Punnayyah v. Rajam Viranna 
A I R 1922 Mad 273=70 IC 668=46 Mad 
426=42 ML J 429. 

3. Ahmad AU Shah v. Amir Shah, (1898) 35 P R 

1898* 
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been patent to any intelligent man with 
an elementary knowledge of Hindu law. 
In 35 P R 1898® also the guardian had 
failed to appeal when she had an excellent 
case both in law and facts. In the present 
case, as I have pointed out above, the 
question as regards the identity of the 
property mortgaged did not arise in the 
suit. Mt. Jantan herself had no knowledge 
of the property actually mortgaged and 
Hassan Din who must have known what 
the real intention of the parties was did 
not raise any plea to the effect that plot 
No. 2 was not included in the mortgage, 
although he was evidently making every 
effort to defeat the suit of Nand Lal. The 
learned District Judge's own finding regard¬ 
ing plot No. 2 is based on a consideration 
of a number of documents and is by no 
means free from doubt. In view of all 
these circumstances, I am of opinion that 
the view of the learned District Judge that 
Mt. Jantan had been guilty of gross negli¬ 
gence in conducting the previous suit 
cannot be upheld. I therefore accept this 
appeal and setting aside the decree of the 
District Judge dismiss the plaintiffs’ suit, 
but in view of all the oiroumstances leave 
the parties to bear their costs throughout. 

S.O./d.S. Appeal allowed. 
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Addison and Din Mohammad, JJ. 

Taj Mohammad and another — 

Defendants — Appellants. 

V. 

Bhajan Lal —Plaintiff—Respondent. 

Second Appeal No. 873 of 1936, De¬ 
cided on 3rd February 1937, from decree 
of Diat. Judge, Hissar, D/- 18th April 
1936. 

Custom (Punjab) — Alienation — Necessity 
— Debts raised for marriage of son and for 
muklawa ceremony of daughter are for 
necessity — Mortgage to pay off decrees 
against mortgagor — Mortgagee need not see 
to actual application of money. 

Where debts are raised by a person for the par* 
poses of marriage of his son and for the muklawa 
ceremony of his daughter, the purposes are neces* 
sary purposes within the meaning of the ousto* 
mary law. [P 943 0 2] 

A mortgagee is sufficiently protected by law if 
be advances any amount to the mortgage^ for 
the discharge of decrees obtained against^ ^the 
mortgagor and is not bound to see to thcbjBo* 
tual application of the money received bjiHhe 
mortgagor. [P 944 0 1] 

Malik Barkat Ali — for Appellants. 

N, C, Pandit — for Respondent. 


his land in favour of Ta] Mohammad Khan 
for Rs. 8,000. The deed was registered 
on 12feh July 1928. Among others, it was 
attested by Mukh Ram, a son of Ram 
Sukh, A part of the land so mortgaged 
was already under mortgage with two 
other persons. The necessity for this alie¬ 
nation was stated to be the indebtedness 
of the mortgagor and his harassment by 
his creditors. The consideration was made 
up as follows : 

Ha. 

1. On account of decree No, 234, 

dated 6th November 1927, passed 
by the Junior Subordinate Judge 
of Hissar against the mortgagor in 
favour of the mortgagee— 4,000 

2. On account of bahi debts due to the 

mortgagee ... ... 725 

3. For payment to the previous mort¬ 
gagees, including principal and 

interest -*• 1,100 

4. For registration expenses ... 160 

5. Cash before the Sub-Heglstrar ... 2,026 

On 29th June 1934 Bhajan Lal, another 
son of Ram Sukh, instituted the suit out 
of which the present appeal has arisen for 
a declaration that the mortgage in ques¬ 
tion was without consideration and valid 
necessity and should not affect his rever¬ 
sionary rights. The mortgagee resisted 
the suit and contended that the mortgage 
was for consideration and necessity. He 
farther pleaded that the suit was collusive 
and that the plaintiff was a mere cat’s 
paw in the hands of his father, whose 
object was to avoid the transaction in an 
indirect manner. The mortgagee further 
professed his ignorance of the ancestral 
nature of the land. On the pleadings of 
the parties, necessary issues were framed 
and the Senior Subordinate Judge came 
to the conclusion that the land was ances¬ 
tral, that the suit was not collusive, that 
the mortgagor’s powers of transfer were 
restricted and that the mortgage was bind¬ 
ing on the plaintiff to the extent of Bupeee 
6,600 only. Out of the sums mentioned 
in the mortgage deed, he disallowed the 
sum of Rs. 725 which was on account of 
the bahi debts due to the mortgagee him¬ 
self and in addition to that he disallowed 
Rs. 675 more consisting of the items of 
Rs. 350 which represented the amount 
owed by a relative of Ram Sukh under a 
decree dated 10th July 1925; Rs. 300 
which were alleged to have been paid to 
a lawyer for prosecuting a criminal com- 
plaint by Bam Sukh's wife; and Rs. 25 
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the proporfcionato costs of registration on 
fche items disallowed. 

On appeal the mortgagee mainly con¬ 
tested the question of consideration and 
necessity, and claimed the full amount 
covered by the mortgage, while the plain¬ 
tiff challenged the items allowed by the 
Senior Subordinate Judge. The District 
Judge re-opened the decree that the mort¬ 
gagee had obtained against the mort. 
gagor in 1927 and came to the con¬ 
clusion that the full amount of Es. 4,000 
could not be allowed on account of that 
decree, inasmuch as a greater part of the 
Moretal amount was not for necessity. 
He consequently reduced the amount to 
Es. 1,245. Similarly, out of Es. 2,025 he 
allowed an item of Es. 316 only which was 
proved to have been paid to a previous 
creditor, Pat Earn, in July 1928, on the 
ground that there was no proof that the 
remaining amount was paid to any of the 
previous creditors of the mortgagor and 
the decrees against him were still out. 
standing. Out of the sum reserved for the 
previous mortgagees, he allowed Es. 908. 
In addition to these sums, he allowed a 
sum of Es, 631 on account of bahi^ebts. 
Adding to the sums allowed by him a sum 
of Es. 60 only on account of registration 
expenses, the District Judge modified the 
decree of the Senior Subordinate Judge to 
the extent of reducing the sum payable by 
the plaintiff, Es. 3.150. The mortgagee 
along with Sahib Dad Khan who is an 
assignee from him of a part of the mort- 
gaged property has appealed. 

Counsel for the appellants has contended 
that the District Judge was not justified 
in disallowing the items that had been 
allowed to him by the Senior Subordinate 
Judge and has further claimed the items 
disallowed by the Senior Subordinate Judge. 
Counsel for the respondent, on the other 
hand, has urged that the various loans 
raised by the mortgagor during the short 
period of five years or so point to the con¬ 
clusion that he was extravagant and waste- 
ful and that on this account the mortgagee 

not entitled to any sum other than 
that allowed by the District Judge. He 
has mainly relied on 65 P E 1900,^ 26 P B 
1913^ and A I B 1935 Lah 69." 65 P E 


1. Devi Ditta v. Saudagar Singh, (1900) 65 P R 
1900=322 P L R 1900. 

^ Singh V. Balwant Singh, (1913) 26 P R 
1913=17 I 0 666=40 Oal 288 (P 0) 

3. Gurdit Singh v. Narain Singh, A I R 1935 
iian 69« 


1900 is no doubt a leading authority on 
the question before us, but the principles 
that it has laid down do not help the res¬ 
pondent in this case. The learned Judges 
have in that case sounded a note of warn¬ 
ing in the matter of the application of the 
principles formulated by them to the cases 
that may arise and have remarked : 

_ They are, however, general principles to be borne 
in mind in deciding oases, but the special facts of 
each case must have a material beating in the 
application of these principles. 

The principles enunciated in that judg¬ 
ment are: 

(1) A male proprietor, unlike a widow, is a full 
proprietor and the necessities in his case are not 
to bo judged by analogies drawn from the case of 
a widow ; (2) the payment of his just antecedent 
debts IS a necessity ; (3) ‘just debt ’ is a debt 
which 18 actually due, and which is not Immoral, 
illegal, or opposed to public policy. It need not. 
be one incurred for a necessary purpose, but if a 
non-necessary debt is unreasonably large compared, 
to the means and station in life of the proprietor 
It cannot oome under the definition of a just debt’. 
Similarly, if a number of comparatively small 
mans for non-necessary purposes are contracted 
within an unreasonably short period, they collec¬ 
tively may amount to extravagance judged by the 
testa previously mentioned, and may be excluded, 
from the category of just debts. What is unrea¬ 
sonable or extravagant must depend upon the cic- 
oumstances of eaoh particular case, and must be 
decided by a Court of law on fait and rational 
grounds ; (4) debts Incurred for necessary purposes 
are always binding irrespective of the income and 
means of the male proprietors ; (6) the onus of 
proof of the validity of the transfer lies in the first 
instance on the alienee ; (6) it is not necessary for 
the alienee, who is also the antecedent creditor, 
to prove that all the previous debts were incurred 
for necessity. An outsider, who pays antecedent 
debts in consideration of a transfer of the property 
If he acts honestly and makes proper enquiry 
whether the debts are actually due, is not respon¬ 
sible if he has been deceived, and is entitled to ask 
for his alienation to be treated as binding, 

In our view, these principles, if properly 
applied, help the mortgagee more than the 
naortgagor in this case. It has been reli- 
ably established that the debts covered by 
the decree were raised for the purposes of 
the marriage of the mortgagor’s son and 
the muklawa ceremony of his daughter, 
and these purposes are necessary purposes 
within the meaning of the customary law. 
Taking into consideration the fact that 
both the marriage and the muklawa actu- 
ally took place, we fail to understand how 
t^he . Jifitrict Judge oould re-open the decree 
base on those items and disallow a major 
portnn of them on the ground that these 
ceremonies could be arranged at a less cost. 
Judged by the amount of land the mort. 
gagor owned, his position in society and* 
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the amount of loans that he raised on 
account of these two ceremonies, to which 
people living in the Punjab villages attach 
a good deal of importance, it cannot be 
concluded that the mortgagor was in any 
manner extravagant or wasteful, not to 
speak of his extravagance being reckless or 
of his waste being wanton. The other 
judgments relied on by counsel for the res¬ 
pondent are mainly baaed on the Full 
Bench judgment quoted above and do not 
carry his case any further. We accord¬ 
ingly hold that the District Judge was not 
justibed in disallowing any amounts out of 
Bs. 4,000 on the payment of which the 
mortgagor had secured a discharge of a 
decree for Es. 4,950. 

Coming now to the sum of Rs. 2,025, it 
is admitted that several decrees were out¬ 
standing against the mortgagor at the time 
the mortgage in suit was effected and, in 
these circumstances, we consider that the 
alienee was sufficiently protected by law if 
he advanced any amount to the mortgagor 
for the discharge of those decrees. The 
mortgagee was in no wise bound to see 
to the actual application of the money 
'received by the mortgagor. In fact the 
Senior Subordinate Judge had allowed 
Rs. 1,375 on this account and the District 
Judge also found that to a previous credi¬ 
tor, Pat Bam, Rs. 316 had actually been 
paid. We consider, therefore, that the 
mortgagee is entitled to receive Rs. 1,375 
at least, which had been allowed to him 
by the Senior Subordinate Judge. 

The item of Rs. 725 has been out down 
to Rs. 631*by the District Judge, but for no 
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valid reason. Having once come to the 
conclusion that the debt was due to the 
mortgagee and had been raised for neoes. 
aary purposes, the District Judge could not 
arbitrarily out down the amount. We 
accordingly allow the mortgagee this sum 
in full. The only item that remains to be 
considered besides the item of Rs. 908, 
which has been allowed by the District 
Judge, is that which relates to the coats of 
registration. In view of the oonolusion 
arrived at above, no deduction in this 
amount is called for. In the result we 
allow the following items to the mortgagee! 

Bf. 

4,000 

1.876 

736 
908 
160 

7,168 


. 


1. On aoooQut of the mortgagee's previous 
decree 


3. On aocount of the anteoedent debts of 
the mortgagor... 


3. On aooount of the mortgagee's bahi 
debts 


4. On aooount of previous mortgages 
6. On aooount of registration expenses 

Total 






We accordingly accept the appeal and 
alter the decree of the District Judge to 
this extent that the mortgage in question 
will be binding on the plaintiff to the 
extent of Rs. 7,158. The mortgagee and 
his assignee will get fth of their costs (one 
sot) throughout from the plaintiff, and as 
between themselves, the mortgagee will 
get ith and the assignee ith. 


P.R./D.S. 


Appeal accepted. 




END 


I 





